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ALLAHABAD HIGH. COURT. 
First APPRAL FROM OnpRE No; 20 or 1924. 
Jul 8, 1924. |, 
Present:—8ir ! Henry Walsh, Km, 
Acting Chief Justice; and de 
Mr. Justice, Sulaiman. 
MOHAN "LAL AND OTEERS-—DEFENDANTG 
era sU 


BHUTHSHW AR Planta 


- RESPONDENT. 
Buits Valuasioñ Act (VII of 1887), s. Suit 
leased mation 


^ of 
Court Fees Act "vir of Ferd 7 (x1) (cd) J 
When a’ sut is brought fo ‘or possession 
Property on be. turé, the emaon o f 
y 1 ° 
the emt is nob the vàlue of tho bamiotta 


the year next before ge sht jest 
of the plant [p $, col E] 
. First appeal from an order of the 
District Judge, Agra, datéd the 6th 
Noverhber 1923: 


Mr. N. P. Asthand,for thé Appellants. 
ur G. Agarwala, for the Respond. 
en 


Was p, TEPSSBNT. I 


O. J.—There aré sÇ. 


many polits upón which it: Seems’ pos- 


do dg the previous jad ent, that it 197 
somewhht difficult e and per: 
sonally I have abandoned. the task. I 
ayn inelinedtó thirik that if Å were driven 
tò it, I should hold that, inasmiich às' 
thé plaintiff ag a matter o grace, to use’ 
his Counsél’s expression, led in 

extracting from the Mansi a detred giy- 
ing him’ posséssion’ of the’ property in’ e 
suit in which he had merely made & 
claim för rent, he is éstopped iñ this 
Court, or” amy ‘other, Hon UE tiat 


1 . 


cf loised . sàtisfed' that it'is sound, 


' possession as ownes, 


-thérefore; within 


the: Munsil. was not competent to, decide: ` 
the: question of title in that Suit; i$ he 
should come to the cónclu&ion that therë 
was no p tengo. If he is estopped from: 
disputin g that point, then he; is im this ` 
suit raising an-issue which thé Co 
undoubte y competent to. try, whic 


been in issue in a um which the 
previous Oóurt was also Gornpetent to 
try. . Bat I should p préfer not-td exprésg 


a final decision ‘upon. that’ point Wi out, 
further argumiénf, béesuse it is*d néw 
form öt egtoppal to' mé, ajd, I "d nat 

ë 
plaintiff's Vakil is corféct i k^ view 
that the Munsif a8 a matter of grace 
was justified i in giving, Hirh 8 degree fof 


there was no ténancy, het it oes to; 

me: that tle plaintiff brings" 

within the mischief of thé second ié o; 

O. If. bécáüse ES i8 quité, clear to my 
mind that the plaintiff knew md the - 

Court which tried hi&'8uit, would Snd- 


as 8 fact that -thêre` was RO tendiiey, and ’* 


that” he delibératély réfrainéd from 
in thé eining - of th. 
rulé, relinquishéd his alternative clai - 
for. posession, in the event of , tha 
tenancy not, being ug rs and: of thé 
defeüdunts, dehying. his, title, ‘Thig. 
again is ofié of those points: ön which 
I should prefer fo héar fürthér argument 
before I made ùp my mind that it wad 
the right point for disposing of this’ rdi 
I am also satisfigd that this. süit is 

abuse of the props óf the Court withiat 


` the m@aning of sectién 153; häving we 


deliberatély choséh for the: Purpdse of 
getting óver the ediffionlty created by 
thé judgmént of the -Appellate Coi 
in the first- suits d. Si Aud 


déciding that , 


lus j 





rog Us M 
2 ' 
MOHAN LAL V. BHUTESHWAR. 
. the plaintiff had somge' reason for expect- 
ing success. ne a matter of course in the 
.Munaif'a Court in the first auto ke did 
itis difficult to understand he did 


` not value the suit; asshe- has'now done} at' 


it in the Subordinate 
owever these ‘obser- 


*Rs 1,600 and: brin 
Judge's Court. 


vations are mere dicta, and my brother.: 


being quite satisfied that the better and 


gater-course: is to hold that this-suit--has - 
. bar of section 11 of the Code of Civil Pro- 


-"dure.-.---— - 


been improperly valued, and ought to 
havg - heen- rejected om- -that - -giound, + 

ce with that view, and allow the 

appeal tevoree the’ decionrof “the lower: 
‘Appellate Court, and‘direct the plaint to` 
Be returned: to the Munafs Court with: 
tite value of’ Rs' 24' Thé, appellants 
will have th costs 1n all Coutts, 'includ- 
ne ir: this Court. fees on: ii thie highen 
gégle si 1 


gepapmag: z —It is nescssary' ‘to 
, Tgcite egntiots m the plmnt in 
Qrder to make. lhe point clear. The 
plaintiff alleged that he was the owner 
_af the,house in ‘dispute, and that the 
Does Ne l had ‘been a tenant for 
ut‘ seven years. ` That as he did not 

y reht for theo? years, the' plaintiff 
pari a'guit ap&inst "him for .ejeet 
ment and for arrears o£ rent, and in the 
written statement filéd by the defend- 
, Spt ‘torthat sutt, he" expressly denied the 
' tenancy and the plaiutiff's - title. 
' further alleged that that suit was decreed 
' bystHe First Couft-on the ground of title, 
. though the tenancy was not pioved, but 
on appeal; the learned Judge dismissed 
tha suit àltogefer "The cause of action 
„for the present suit is stated to be"the 
“date of the written statement, in which 
he , defendant denied ‘the plaintiff's 
itle. "The eplaintuf originally claimed’ 
a declaration that he was the owner 
$ the house iñ dispute, but that relief 
jubsequently struck out, and a re- 
Te or’ recovery of possession was sub- 


° Bhtuted, 
£ The. defendant . in written state- 
fAcHt«denied that the Cqurt of the Sub- 
öfålhate Judge ‘Had-: jurisdiction: to’ 
entertim theclaim. The: ‘learned Subs 
` &rdibate» Judge; However, overruled .£his 
dens bub csdisthiaséd . the suit’ on the 
so 'that- fhe} previous. finding: ‘and 


ib a18h8. 


It D eii 


. to - be 
'amount of the rent ‘of the-1mmoveables 
; Property: to which the suit refers, pay=) 


decree were a bar to the present claim. 
When the plaintiff went up.in appeal to 
the District: Judge, the defendant filed 
an application ‘stating’ that the sait was 
not . co ble. by the Subordinate, 
Judge, inasmuch as tle valudtion had 


_bean deliberately Mee n The! learned 


Judge, however, has overruled this plea. 
and allowed the appeal, decreeing the 
gut -on- the ground that ‘there -was-no 


' J quite agree with tho learned: Ohief 
Justice that this suit ws apparently a 
dodge, to..get.round the previous. de- 
cision .In fact in. paragraph 9 of the 
plaint,. the plaintiff himself admits that 


[094 . 


he has apprehension that his rights , 


will be prejudiced’by the previous judg- 
rhent, and it was to remóve that cloud 


-that he has instituted the suit 


I think the easieat way.to. dispose of 
this cise is todirect the plant to be re- 
turned for pregentation to the - proper 
Oourt. ` 

On the. allegations in the plaint as, 
recited, there can be no doubt that tho 
claim was brought by the plaintiff int 
the capacity of a landholder against a 
tenant, who having .denied his title, 
had. forfeited his lease. There can Be- 
no d that the allegations contained ' 

e plaint ‘amount to this, that: there. 

"been a -forfeiture and "hat the 
ERA had terminated. Tt is not dıs- 
puted ` before us that the previous ‘suit 
related to the-whole house , . 


Under section:8 of the Suits Valua- 


, tion Act, ih suits other. than those refer- 


red to.m the Oourt. Fees Act- in aec- 
tion 7, paragraphs v, yi ix and x, the. 
value as determinable for the compu; 
tation of Coürt-fees and the value for the, 
purposes of jurisdiction shall be the, 
same. 


, Under section 7 clause (zü), sübrolaus 
(co), in a suit, between landlord an 


X 


. tenant, for the recovery of immovable 


properly from a te nant, including .&^ 


: tenant holding over altar the determina- » 


tion of' a: tenancy, the Court-fee has - 
determined according’: ta the, 


. ; 


for getting round the 


Mol, 83] 

MANSINGH V, SARNA, 
Able for the year next ‘before the date of 
presenting the plaint. 

It is, clear, therefore, : that’ when & 
suit is brought for passession of leased 
Mega onthe ground that the tenancy 

terminated by'forfeiture, the pro- 
per valuation ef° the suit is not the 
value of -the immoveable property it- 
self, but the amount of the rent pay- 
able for the. year next before the date 
of presentation of, the plaint On ° 
the admitted facts the alleged rent 
pe by the defendant. used to be 

2 per month, and, therefore, the rent 
for one year would be Rs "94 only. 
The‘ plaintiff, however, values the claim 
at Rs. 1,600, which is the market price 
of the entire house. Iam, therefore, of 
opinion that the valuation was purposaly 
inflated in order to provide a ground 
previous de 

cision. The suit should have been filed 
‘in the Court of the Munaif and not -in 
that-.of the Subordinate Judge I, there- 
fore, agree that the -plaint & ould. be- re 
turned for presentation. tp the proper 
Court. . The plaintiff will, of course, pay 
, Costs to the defendant in all Courts. 

By the Court.—The order of the 
Dourt is that the appeal is allowed, the 
decrees of the Courts below set aside, and 


‘it is directed that the plaint be returned ` 


de the,plaintiff for. presentation: to the 
. Oourt. The defendants will get 
fier costa from the plaintiff in all Courts 


. including in ius: Conrt-tes on the 
I Appeal allowed. z 


higher scale. .. 
K. 8, D. 
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. MANBIN GH—DBEFENDANT—AÀPPELLANT 
versus 
- BARNA-—PLAINTIFF-—RRSPONDFNT,- 
^g P” Tenancy Ait. (I of 1990), Sch. II, Art. I 
Occu tenant, dispossession, of—Surt, ta recoper 
possess.on—Limttgivon- 
A sutt to recover. p by an. "occi panoy - 
tenant-who has basan 


Af hus holding is pret by Athy re wee: a 


INDIAN DASHS. : 08$ 


|) MOOLLA DAWOOD COTTON MANUFACTURING.0O..LTD, Re, . 


of the Ko, P. Tenansy Act end must be brought 
within two years of the 


dispossession 
Appeal against the dgcree of "thé Ad- 
ditional District Judge, Saugor, dated 
the-7th February 1923, in Civil Appeal 
No. 70.of 1922. 


Mr. G L. Subhedar, for the A ppelbinc j 


| JUDGMENT.-——fhis ‘second appeal 


raises only one question and that too ° 
about the applicability of the shorter ° 


es of two yéars' limitation prescribed: 
Schedule I, Art. 1 of the C P. Tenancy 
Act of 1920 to `a suit by &n occupancy 
tenant who is dispossessed from a part 
of his holding. Ths lower Appellate Cours 
has held that it does not. Whereas” the 
appellant's contention is that it should 
apply. Relian®e is placed on the: un- 
reported decision of my brot 
Second Appeal No. 420 of 1922 decided on 
19th July 1923 wherein he has held that 


it’ does appl} to cases ‘of disposséssion’ 


of'a tenant from a portion of ihe holding 


r Judge, 


Following the said "° Ihold that, 


the suit was barred oo se: *and 

ought to have been aishiased ‘there? 

fore, set aside ihe decree of Us lower 

Court'and dismiss the suit "with cogts 

throughout to be paid by the plaintiff. 

` KE.8.D. . ecree set aside, 

w is . 
RANGOON HIGH COURT. 
Orv MISOBLLANEOUS APPLIGATION, - 

No. 214 or 1919. oe d. 

. June7,1923.  .."^. e 

Present: :—Mr. Justice: Beasley. . ^ 

Re MOOLLA. DAWOOD. COLTON ` 

- MANUFACTURING COMPANY, . 
LiMITBD.' 


inves Act (VII of 191 
Fg: 0, De nature of—. “etitrontyp-ctedators 
whether can attend—. of Court. 

A Court can give the donduct of. thd éxamina- 
tion of a-Director under. section 195, Oompantes 
Act, to a peti -creditor where a Liquidator’ 
refuses , to act or has “not means tò ‘act, and hag 
discretion to allow a creditor to ‘attend evért where 
an Official E erar has the' coünduét df the 


c 


examination _ But such discretion ought not to be. 
pa a a aet extreme. opea, -Buch an 
one an - 


creditor and. p “cannot Be’ allove' a 
particularly ee the Sees Weeding on a 
seo to atend da engaged in li a with the 
my un liquidation [P-4,c0l;2] .. i 

oe eile for the Patitioners,. 
pena Giles, for the’ “os. 


M 


“Account and itis sai 
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Mr. Keith, for the Official Liquidator. 
JUDGMENT.—This is an public: 
tion by Messrs. Gfaham and Oo., for leave 
to take partin the examination of Mr. 
Mücky Moolla Dawood, one of, the Direc- 
tors, of the Moola Dawood Cotton 
Manufacturing Company, Limited, being 
wound up by this Court: Mr. Mucky. 
Mooda Dawood's examination is under 
section 195, Indian Companies Act. 
Messrs. Graham and Oo. are a peti- 
tioning-creditor for a very large sum and 
aré really the only petitioning-creditor. 
dó not propose to enter upon the 
istory of the litigation which has been 
or is at present being carried on between 
Messrs. Graham and Co.,*and the. Com- 
pany, now in liquidation, because I do 
not think that it can really affect the 
inerits of this application. ` . 
. ftis alleged by Messrs.eGraliam and 
Co, thāt & sum of £70,000 odd was paid 
to the Company in t of their Cotton 
that, instead of 
this sini being applied to the Cotton 
Account, ft was applied wroügly to the 
Rice Aecount, or in some other way 
misapplied and that it is of the greatest 
importance that the way in which the 
£70,000 has been dealt with by the Com- 
pany should be ascertained. 
Having “read the affidavit of the 
Official Liquidator, there certainly do 


‘appeat to bé very ‘strong grounds for 


saying that a®thorough investigation is 
necessary into thé affairs of the Company, 
particularly so ‘with regard.. to- the 
£70,000, an@ it is: with this object in 
view: that the Official Liquidator has 
directed Mr. Mucky Moolla Dawood to 
attend for exdmination under section: 195, 
Indian Companies Act. Hé is a Diréctor 
of the Company and is, therefore, a 
përson who ought, in the ordinary course 
of events, to be the fountain’ from which 
come very useful information will flow. 

essrs. Graham and Co. say that they 
ought to be allowed to attend the ex= 
amination because fn the previous litiga- 
tion kñowñ as the Rice Case they have 
gained iñformation which will be most 
useful tb thé Official Liquidator in his 
examinations They say that. the Official 
Liquidator cannot possibly, without 


_ assistéhice; get the information which: he 


. 
Li 
° 


desires. 'Théy ask’ that they may bé 
there merely for the purpose of assisting 
the Official Liquidator, They do not 
claini to be present as of right, but they 
say that the Court, has a discretion: in 


the matter and can, in its: discretion, 


allow a creditor to be’ present at tlie 
examination. Séveral English authori- 
ties were cited by Mr. MéDonnell iñ 
order to show that the Court has this 
discrétion. Clearly the Court has a dis- 
eretion where the Liquidator refuses’ to 
act or where he has not the msns fo 
act, then ‘the Court can give the conduct 
of the éxamination tó œ petitioning- 
creditor, and Ithink it may be said also 
that the Court has a discretion to allow 
a creditor to attend even where the 
Official Liquidator has the cénduct of 
the examination, but I do not propose 
to decide that question on this app ida 
tioh, because, in my view even if thé 
Oourt has that discretion, it óüght not 
to be exercised except in very extreme 
cases; and I do not consider that this is 
& case of that character. The examina- 
tion under section 195 iá a private one, 
as has often been emphasised with re 
to the corresponding sections ór séction 
in the English Acts, and it would be an 
invasion of his privacy if pétitionitig- 
creditors and others were’ allowéd tö 
attend, particularly so when the peti: 
tióning-creditor; who seeks to attérid} 
is engaged in litigation with thé Com: 
pany in liquidation. I think it Would ' 
an exceedingly dangerous predédaitt 
to éreate and I am not dispósed to 
create a precedent on the facts in this 
case. Moreover, mno cases were cited 
where the Court did exercise ita dis- 
eretion—even if it & discre- 
tion—and, therefore, I. have nothing to 
ide me as to what are reasonable, 
te justifying the eXércise of the dis- 
cretion, and, from’ the absence of any 
ense in which the discretion Wiis exer- 
ciséd, L think I Gah infer that ilg di&cre- 
tion has never, or very rarely, been exer- 
cwed. Beyond being able to givg the 
Official Liquidator some assistance in 
the examination, I do not uridérstand. 
Mr. McDonnell to say that the atteridancé 
of the petitioning-creditor would: serve 
any useful *purpose whatsoever to thd’ 


1 
‘ 
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Liquidator neither supports hor opposes 
this application but, in my view, he is 


perfectly capable, of conducting the, 


examination in the manner most suitable 
for ascertaining the whereabouts of the 
£70,000 in question. He has. the import- 
ance of that 


and I have no reason to doubt that, 


should he find himself confronted with’ 
any difficulty, he will ask for and obtain. 


the necessary assistance. 


The application accordingly be! 
i ut mea Ahmad, forthe Appellant. +. 
M. L, Agarwala, for the Respond-* : 


dismissed with coste. . 
' NE Application dismissed. 


(aes eae 


FULL BENCH. 
Lerraze Parawt ÁPPzaL No, 56 or 1923. - 
"nS duly 23, 1924. .— 

Present :—Bir Cecil Henry Walsh, KT., 
Actg. Ohief Justice, Mr. Justice: 
Sulaiman, Mr. Justice Mukerji 

Mr. Justice Dalal, and Mr. Justice iNeave. 
' - Haj Sheikh’ BODHA—Daranpant 
i —APPBLLANT 


: versus 
Babu SUKHRAM SINGH AND OTHERS . 


gr ADYT PS— RESPONDENTS. 
Bwdenes Act (I ‘of 1872), s 90—Document 30 
years old—Srgnaturs of executant by pen of sembe 


piron. 

- The presumption permitted by section 90 of 
the Evidence Act in the case of a document pur- 
portmg to be 80 yesra old that 1t waa duly exe- 
cuted the party by whom it purports to be 
executed: includes the presumption that when the 
signature of the ‘arecutant purports 10 have been 
made by ths pen of the scribe, the latter was duly 
' authorised to mgn for him 5, col, 2] > 

- >Ubslack Rat v “Dalal 1, ,3.0 567, I Ind 


Dec (x 6} 939, In re A ee Stapleton, 
ew ud 164, 68 L 3 Oh 152, 78 L T. 151, 


|" ALLAHABAD HIGH COURT. . 


Sheo Nandan Ahir v 


posal mee were 
` presumption. Tp. 5, ooh, 4 E 


INDIANQASES. O *, 


examination at any rate.. The Official. 


quéstion fully in his mind, 


‘90. It does not 


v 


Li E 


If a documente comed within section ° 90 
of the Evidence Act, and is 30 ; old, the pre-! 
sumption of due attestato» Mane the authority 
of any person who purporta to‘have attested the 
document ‘as agent for a person who purports to 
be the real witness a! ng uk -[p 7, col 1] j 

Per Bulawman, J —If the document does purport 
to have been executed by the party, the presumptien 
certamly 18 that i$ was duly executed, and due 
execuliog.ineludea the authority of the £c 
make the atuie for dio party. [p 7, col 1| SA 

Letters Patent Appeal against a judg-". 
ment of Mr, Justice Gokul Prasad, dated’ 
the 22nd February 1923. . 

Messrs. Iqbal -Ahmad and Mukhigr 


Dr. 
ents, . 


ap 

Sulaiman agd myself. Owing to 
decisions, to which it will be nece 
refer in a moment, the result of ‘the 


‘discussion by way of appeal-from the 


judgment of the learned Judge of ‘this 
Ooutt was that the following quéstion 
was referred to this Bench :— eon I 
"Whether the presumption permitted 
by section 90 of the Evidence Act in 
the case of & doqument purporting to 
be 30 years old, thateit was duly executed 
by the party by whom it purports to 


.be execüted, includes the presumotion 


that when the signature ofthe exeeut- 
ant purports to have been made by the 
pen of the scribe, the latter’ was duly 

authorised to sign for him." ' : ME 


It, should be observed ¿hat that ques- > 


tion is carefully confined to the ‘ambit 
or extent of the presumption of due 
execution which is permitted by ue 
urport open the 
door to a discussion. whether Tiu uc 
particular case the document purported 
to haye been executed by the executant 
or party, through or by the pen of the 
crie That question, therefore, 15, not 
befóre us 
pose of the general question of interpreta- 
tion. . For my own part I merely wish 


_to say that it-seems to be a question 


which’ must depend upoh tite ' circum- 
stances of each cassas they appear, either 
from the, document, or from matte 


It' is assumed for the pur, * 


QU : 
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outside, and in this case "& is a matter 


which still remain¥sto be decided by the 
Bench which will finally dispose of the: 
appeal ° - 
The question, therefore, is a simple one, 
awd deals only with a document which 


. purports to’ be. executed by the party or: 


executant, not by the hand of the exe- 

-cutant himself, but by the pen of the , 
sscribé, There must have been thousands, 
of such cases occurring for generations 


.in India, and there must be a large 


nümber, which from time to time come 


"''einto the Courts, where the document 


more than’ 30 years old. "Tn our view 


jen the expression “duly execüted" ., must 


include all the facts which*would be 
necessary in ordet to  dbtablish due 
execution before a Court by positive 
evidence, if'the obligation of producir; 
Positive, evidence were ' not dispe 

with by the presumption? In other 


` words, as, Mr Justice Neave put it in 


argument, if this document were ten 
yearse old, it, would he necessary to 
prove’ that the scribe who purports to 
have exectfted it with the authority of 
the- executant, had such authority, in 
fact. .If that fact may not be presumed 
ap-ihé, presumption of due execution 
which is permitted, by ‘section 90, that 
‘portion of the section would become a 
ead letter." We, therefore, hold that 
‘the,’question must be answered in the 
affirmative. i : 

, Thé necessitf for: referring the matter 
to'a larger Bench arose owing to certain 
authorities which were cited to us, and 
which appear€d to us to :place obstacles 
‘in the way of our coming to the deci- 
sion, which this Bench now arrives 
‘at unanimously, It is not necessary to 
go through them at length. The decision 
“in the case of Ubtlack Rat v. Dallial Rat 
(1) may clearly be distinguished inasmuch 
as -there the agent who signed, pur- 
ported to sign, not es a physical act carri- 


supervision, af the executant, but rather 
to execute the document himself, sutho-~ 
“ised for that purpose by another 
décayaent. in*the nature of a power-of- 
attorney, Which gave him general au- 


tort aan E 
eI 80, 557, 1 Ind? Deo, (w a) 888, a” 
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ut) 


fied.” 
thority-to do other things as »ellas'exe-" 
cution. We express no opinion dbout- 
that decision. The question has arisen: 
in England in the "case of In re Airey, 
Atrey v. Stapleton (2) which was cited to’ 
us in argument, but-the point there 38 
clearly Sistinguishable {yom -thia points 
because the document purported to be 
executed not by the executant, but by 


‘an agent having authority under a power-' 


ctattorney, and it may well be that, 
even although it is of sufficient age, the 
authority under the ‘power-of-attorney 


must be proved by independent: prod? 
of the document constituting suoh 
authority. 


Itis, however, diæt to decide this 
question in the affirmative without com- ' 
ing to the concluaion that the decision 
in the case of Sheo Nandan Ahir v. 
Ram Lagan Singh (8) was wrong. Inone 
sense, but, only ina pedantic sense, it 
may be distinguished from the question 
submitted to us, inasmuch: asthe view 
there taken was founded -upon a state- 
ment that the document did not purport 
to be executed by the mortgagors at all, 
a question which Dr Agarwala would 
have liked to have ‘argued before -us 
to-day. . But -that statement in the 
judgment is inconsistent with a state- 
ment in the same judgment which 
precedes it; namely, that the. names.of ` 
the executants purported to have been 
written upon the document by the hand 
of Gajadhar Das the scribe." That 
being so, repeating what I have said 
at the beginning of this jadgment, I 
should bold that the document purported 
to have been executed by the mortgagor 
‘by the pen’ of the scribe, and if that is 
a correct finding of fact,.then the deci- 
Bion was wrong, and the . presumption 
under section 90 ought to have--been 
allowed.  . h 

It would appear aleo that it would be ' 
difficulty if we answer this question in ' 


+ ged out under the express authority and the affirmative, not to disagree with the 


view taken in the case of Gokul Singh 
v. Saheb Singh (4). There the question 


(1897) 
45 W 
- (3) 30 Ind Oas. 908,13 A L J-92l, - 

4) 38 Ind, Cas, 168, 15 A, wJ. 121, -- 2:2. ~~ 


l1Oh D 184, 06 L J. Ob. B5z; 76 L. T. 
R 288 ` . 


person does 
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-was of attestation, but.the attestatio 

was clearly.placed: upon:the document 
by an agent employed for that purpose. 
In our view if: the. document comes 
within the section, und, is .30'yeàrs old, 
the presumption.of due attesta&on in- ` 
cludes the: apthority. of uny. person, who 


' purports to have attested. the document 


as agent for a person who purporta..to ` 
be. the real witness attesting it. 1, !.; 

In conclusion it seems .8uperfluous'to 
point. out that it is only a presump- 
tion Every presumption is rebuttable. 
The Court is not even bound ‘to make 
it: It.is another quéstion-if there are 
circumstances which justify it im reject- ^ 
ing it: Butifitris unable to give any 
reason for: not making «1t: and ‘holds 
itself bound ; to make it, then 1t includes 
all the facts necessary to prove dite exe- 
cütion; and, therefore, the authority of 
the scribe ee 


Sulaiman, J.—It. this reference ig, 


confined to the.only question whether, ; 
aphen:a document does;purport to have 
been-erecuted ‘by a party thereto, the pre- 
sumption under section 90 as to'ita due 
execution includes the presumption.that .. 
the person making the signature, of the I 
party wan duly authorised, to, sign for 
im, then there can be.only one auswer 
to? the question Ty ,the doéwment does 
purport-to have been exceuted by him, the 
presumption certainly 18 tbet,jt mes 
duly executed,. and due execution m- 
cludes the authority of the agent, to 
make the signature for'the m ‘ 
The cases which seem to lay down 
a contrary rule proceed on the assump- 
tion that where a document merely 
bears the signature of the party by the 
pen of another,’ it ''does' not -purport to 
show that that other person had authori-. 
ty. to.make the signature for the party. _ 
In a case where’a party does not sign 
and geal .a' document, or make a mark 
thereon, but asks another to gign it 
for him, due, execution by, him. implies’ 
two, elements, namely the making of the 
signature 'by that other person, and thé * 
authority given by the party to him to , 
make that signature.. The question whe- 
thet a document which: merely shows. 
the signature, of a, patty by another : 


“purport sto have been "exe, . 
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_euted” by: 


purses D E 2 
o, C ANN XS 
‘by the -other party, + e, 
port :to..contain. JeotH the, necessary. 


rd ^ a 


% 
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'elements, „may, require consideration.” 4 


"That, however, on the terms of the referr- — 
ence, does not .arise .in this: case. E" 


therefore,agreé; that ‘the answer. taithe y- 
‘question should bein theaffürmatjve. 3j 
. Mukerji; J.—After what; has fallen 
from the learned .Chief Justice, and 


Mr Justicé Sulaiman, Ihave hardly any 


‘thing to say, because I am entirely at. one, 


with: them. „In the case tol Lokndn'Dag: ° 


v ‘Ganga, Sahar. (5) the, Court really 
Tefused ‘to assume that ‚the ; docnmest 
‘had, been executed’, by any party. at all 


‘At the place-where ordinarily the signature .. . 


of the party professing -to. execute,.the , 
document is’ to: be’ found, thére was ‘a ' 
mere line, and-there. was’ to’ matel, to“, 
show thaf,that, line had.been'drawn by 
the, person whose mame. appeared. at the 
head: of the-document, : Whatever, there 
fore, was said in that case, was in the, 
nature’ of: obiter. dicta; and. cannot: he 
considered to’ embody, the opinion. of, 
the’ eminent Judges:who "deor 
case, s s eost t ° ae 
J agree in-answering the.question’ in ° 
the, affirmative, «c. u nous sev 
“Dalal, J.—t agree... The point is'that 
when n.documens.purports ‘to have peen ` 
executed by A, anf the signature, of 4 je ^ 


Jby:the*hand of B,.can f .be,assumed | 


that,;B bad A's. authority to put down 
the signatuie?, The answer to this ques; 
tion must ‘be. in the afiumativos Tn the 


rulings, .cited.; by . the, ‘learned: ‘Chief, - 
_ Justice. thére,.appaars:to be a confusion i 


between. two distingt e mafteray. n The 


ae fad | 


question: was not put-distingtly whether =., 


the’ document. purported ;. to- have, been 


execnted by A.. ‘The two- questions `: 


whether the document purports to,be ege- 
cuted:by A and whether B had: gutlosity 
to bign ' 1b, 
hence the confusion arose... In 

ieference the. two matters: are” kept . 
‘distinct, ‘and the answer is that by due, 


„execution is meant that B had As authori 


ty to put down the signature '' 


were -Jointly '.conBidereg;.*' 


, Neave, J.—! agree. .Lhave nothing . 


to:add to'thé judgments which have been 


delivered -by the; learned; Chief Justice: 


and Mr. Justice Dalal: e ` esto] SH 
. (9.80 Ind, Qa». f£, , A sacr Sur? fei . 
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LILMDHAR V. KHBTSINGH. 
- FINAL JUDGMENT. 
` Walsh, A, O; äp In this case the 
learned Judge of this Court, followin 
A previous E MEUM. of this Court, helt 
that the ae amet on pri sata ae 
s At stelied was ecause 
the authority is sa Scribe to write the 
signature on P Siale of the exeontans was 
not proved, by-the resumption under 
Section ° 40. Thinking the-matter of im; 
. rtance we referred that question to a 
*; "Pull Bench which ‘hes. held that the 
ion is wrong, and | that the pre- 
gamption me t be made 1n this case 
pm “this dee 
patty | ign behalf of whom it purported 
fo have been’ executed.by the en g 
the serible. ‘Chat decision applies 
both the documents. We have’ now Hi 
tlispoae of the appeal b but these.sale-deeds 
are pied issue "involved in 
B P hie present a stron, 
oes e 0n behalf of the defendant; and, 
_ throw ‘the onus npon the plaintiffs as 
` Mill appear io anybody who takes the 
ixogble to study t Münsif's judgment. 
"The District? Judge after rejecting these 
salé-deeds appears to have taken the 
view that the defendant must neces” 
sarily be wrong and hefound every fact 
Mechs of the plain ifs overnuling the 


unsif, 
s find it ifbpossible to dispose of the 
ease by giving judgmerit ourselves, and 


githough the amount is small and the 
delay - been “considerable, the fact 
.remains that these deeds are only & por- 


tion of the evidence „which bad to be 
° gakon intó ‘accoant “with the reet of the 
s ndm in the case. No question of. 
w now remains to be decided. The 

goniroyarsy turns upon the: ‘question of 

i We, therefore, remand t e caso to 
. je “pistriet Judge Hp direphion to 


restore it ‘pending file and hear 
e appeal an ‘dispose, of it on tha 
š aeni of Fae “without delay. "The 


e''High'Oourt'on the 
qhe. cosfs' incurred in the 


AE Pu med m, 


[cs below sod i future costs will abide. 


' the result. , 

Sulaiman, d.—I would like to add 
that the two deeds fn question are in. 
the vernacular, Dythe Trial Seis efore 
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was duly executed by the « 


~ 


[rr 


tho lower TM Court, 38 
before the learned Judge of this Court 
it was assumed that these deeds pur- 


rted to 
Rai and others. The 


herea had dinner 48 
“fhey appear -to` p 
a few members of the 


and mene relatives’ p their mp 
of ap in the lower Appellat 1 
the plaintiffs did not, sugkest “ah ike 
documents do not purport’ i ta ha 

executed ‘by those ‘persons. The” found 
District Judge in his judgment re- 
marked: “The sgle-deeds upon which 
the lower Court has relied pre not ad- 
anisgible pe they are not signed 
by the persons urporting to exécute 
them." earned’ J Fudge of this Court 
also in his ey stated tbs the 
p ption of law waa that the: ey were 
executed by the persons who pi 

to execute them, byt thet igo 
presumption that the scribe wh M 
these documents for the executgnts ha 
authority from the execptantsto ño so." 
It seems to rhe that the question that 
these documents in yvernac do not 
purport to have béen executed by Lota 


- Rm and othexs was never raised a E 


stage in the case; and this point 
not prepared to-allow to be raised now 
in. Letters Patent Appeal. I would join 
in remanding the appeal. 
EK. 8 D, 
Reference answered affirmatively: - 





NAGPUR JUDI COMMIS- 
IONER'S GOURT. 
SzcoND CIvIL APPBAL No. 400 or 1923. 
July 31, 1994. 
Present:—Mr Kinkhede, A. J. G. 
LILADHAR AND .OTEERS— —PLAINTIFES | 
M E 


KHETSINGH yen D oma Darm. . 
ANTQ—L BSPONDENTS. 
Alluvon and Dilurion—Submerged land again 


p hare- Orjginal pamer, rights of—Presump- 
j 

D vate be submerged d gub- 
NC TT: lef, bere by the water, it bloga 


well as - 


to the original owner, 
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the possession of the land 
‘during the period of its submersion bemg pre- 
pale to contmue with: the “owner, 


although he may not ie milena the actual 


usufruct or the other benefits accruing’ from ri 


had it not been immersed i water. [p 9, col. 2 


P b. eL 1] 

Haradas A charjya' Chowdhuri v Secretary of 
"State for Indra, udi tad One. 301, 98 O L. J. 590, 
BOO}, focal 918) M.W. N. 28,20 Bom L R. 
49 (P O), foll 


Appeal againtst the decree of the Ad- ` 


ditiónal District Judge, Narsmghpur, 
dated the 14th July 1993, in' Civil Appeal 
No. 84 of 1922. 


Mr. N. G. Bose, R. B, for the Appel- 
Jants. i 

Mr, M. Gupta, Sir B. K. Bose and Mr. 
V. Bose, for the ‘Respondents, 


JUDGMENT.—This is: & case by 
co-sharers 8 t other ‘co-sharérs and 
iara placed into posseasion by the 

tter of what plaintiffs.call their exclu- 
sive "homefarrà lands. The plamtiffs 
have succeded in gettin g a decree in res- 
pect of certain fields. They have, how- 
ever, not been ted a decree in respect 
of field No. 2. The lower Appellate Court 
has disposed of their claim : regarding 
this fleldin a few words. They may be 
quoted here: 

“The other point to which I would refer 
‘before coming to the question whether 
plots Nos. 12/4pa 12/lfa, 2 and 3/2 are 
not the khudkasht plots of the appel- 
lants is the clear, statement of plaintiff 
Liladhar himself as P. W. No. 4 to the 
effect that the suit was brought by him 
on his.own behalf and not as lambardar 
on behalf of the co-sharers; Judged 
in the light of this admission and in the 

light of the absence of proof of the alleg- 
n partition I must state that the decree 
of the lower Court with regard to the 
khudkasht fields involved in ibo suit is 
correct: ab any rate as regarde! plot No. 2 
appellants having failed to prove that the 
said field was their khudkasht field and 
that they were dis d thereof in 
themanner stated 'in the plaint." ` The 
rest of the judgment deals with: other 
fidds. Itis contended before me that 
this finding. does not suffice for the dis- 
posal ‘of the plaintiffs claim-regarding 
the field bearing No. 2. “The| field had 
its own previous history agcording to the 


. l 
I , 
i 
1 
t 
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B 


plaintiffs-aifd thelower Appellate Court 
was bound to reodtd its own: findings 


-as regards the said, history.” The- field 
-is said: to have been* 


reviously held ‘in 
tenant right by one Murat son of Jagat 
Bingh of Narsara as occupancy temant,e 
That the said- tenant surrendered the 
land after the settlement and that plaint- 
iffs were in possession thereof. That ‘in 
1972 Samvat the whole field was swallow- 
ed up by the river Sukkar, but subse- 
deni the river changed ite course and 


the PIRES took possession of it (vide | 


phs'l and 7 of plaintiffs’ reply 

Tato 24th June nm This que lon 
formed the subject of Issues Nos. to 
15 and 18 and 20. ` : 
The First*Court dealt with the matter i in 
paragraph 8 of its judgment &nd discuss, 
ed some of the documentafty evidence re- 
lating to this document, but does not ap- 
pear to have realized the ‘importance ‘of 
the point of plaintiffs possession over 
the land when it re-appeared ‘after its snb- 
mersion. The question which required 
a decision by the lower -Appellate* Count 
was who held the land pror to its sub- 
mersion in Samvat 1972, was it in the 
exclusive - occupancy ' of the. plaintiffs or 


' inthe joint occupancy of all the co-sharers 


and if so; who slfquid take it up. after 
its re-appearance when tha river c changed 
its course, If it was not in the exclusive 
occupanoy of the plaintiffs, were they 


disentitled from. claumipg to be placed ` 


in joint possession atleast to the’ extent 
of their share therein .The law as'to* the- 
ownership and possessio of SUMATUR 
lends is discussed in several 


-may cite the latest case reported im 


Haradas Acharjya Chowdhari y, Secre- 
tary oy State ‘for Indta (1) wherein 
their Lordships of the Privy Council have 


‘pointed out the principles which ought 


to govern questions of ownership of pri- 
vate property so submerged and sub- 
sequently again left bare in the following 
words :— 

"If private property be sumberged 
and subsequently &gain left bare by 
water, it belongs to the original owner, 
'This ser shows that possession of the 

Ind 361 38 O E J. 5%, 22 M 
Pins o M. x 26, 29 Bom. É, R. 49 
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‘land ‘during the perjod of-ite’ submersion 
1 is presumed to continue with the original 
owner although he 2y not have enjoy- 
ed the actual usufruct or the other be- 
nefits accruing from the land had it not 
* bee’ immersed in water. 
having been properly considered, from 
the right point of view, the pleadings of 
tite parties and the issues framed also do 
. not appear to me to be quite insuficient 
e or inadequate. 
` , The case must, thereforè, @o back fora 
° fresh decision in accordance with law, in 
E rBgard to the field No 2. .I may also 
point out that the maps which accompany 
‘the plaint are not either admitted or prov- 
‘ed. The parties should be asked.about 
° them as they- moy help in Yetermining 
athe identity of the land bearing new 
No. 2 with No. 1 which is alleged before 
Š me to be ita old Bettlementnumber. Fhe 
decree is accordingly set asidB. 
: The parties are directed to appear be- 
fore the First Court on 22nd August 1924 
so that*they may know the date which 
that Gourt would fix for the further 
trial of the case as regards field No, 2. 
The plaintiffs shall get a refund of Court- 
fee on the memo. ot second appeal. The 
other costs of this Court will be paid by 
the respondente Thg*costs in’ the lower 
Courtg will aide the event so far as they 
can be apportioned with reference to the 
‘ value of the field bearing new No. 2 
‘which is the-onlygfield in dispute before 
me. , 
G* R. D. 


Decree set aside. 1 
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and'Mr. Justice Beasley. 
"MAUNG PO THU DAW—Duranpant : 
i oed 
° 
AN— PrAINTIPE— 


MAUNG t RO T 
PONDENT 


` Burmese Buddhist Law—dnhertiance— Sons d; ing 
“ant lifetime.of father — Sons children, right of— 
Of, succession, . 


.INDIÁN CASES, 


The point not. 


roi” 


' Under iim Buddhist Law, ın the event of * 


grandchildren succeed to their grandparents’ estate 


in their own 1ight and, therefore, the division 


among t shom should be “per capta" and not “per 


17, col 1] * 
s reference arising out “of Civil * 
Appeal No. 18 of 1921, of fhe Divisional : 
Court of Tharrawaddy. 


FACTS appear from the following 
reference made to a Full Bench in Civil 
Becend peal.No 303 of 1921 by a 
Division. “Bench Cena and Cary, 

“The tacts of this ‘case, as conclusive- 
ly determined by concurrent findings of 
the Courts below, areas follows ;— 

Daw Bwin died in the year {917, her 
husband having died some years. earlier. 
The couple had had two daughters both - 
of whom died before Daw Bwin. The 
elder, Ma On Bwin, left two .sons—the 

resent defendant-appellant, Po Thu 

aw, and Gwa Do. Gwa Do died shortly 
after Daw Bwin.. The younger daughter, 
Ma Sein Bu, left one son, Kyaw Yin. 
Kyaw.Yin died some two years after 
Daw Bwin His father, Po Than, 1s . his 
sole heir and 18 the plaintiff respondent. 

Po Than sued Po Thu Daw fora 
half share of Daw Bwin's estate.and suc- 
ceeded in both the Courts below. Po 
Thu Daw. appeals, on the ground. that 
where an estate is to be divided between 

dchildren only, the division should 

e per capita and not per stirpes.. There- 
Jole. appellant claims, Po Than is entifl- 
ed. to only one-third. of the estate, ‘and 
not.to a half. 


- The learned District Judge Wei 
the law on this question as settled. He 
said, ‘The usual rule:of Buddhist Law 
is ‘that grandchildren share per stirpes ' 
and not per capita.’ In support of this 
he cited Ma Thaw v. Ma Sein (1) and - 
Maung Kyaw v. Ma Tu (2). 


The learned Divisional Judge rightly - 
pointed outthat the drctumof Moore, J.,in 
Ma Thaw’s case (1) was obiter, but he held 
himself bound to follow it in the absence 


NoD Cas. 716, SLB hm at 81, 3 Bor, 
©) V. B R. (1892-90) TÚ, 189.: ONES 
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of any conclusive authority to ‘the’ con- 
trary. On both ‘pointe’ I think he was 
right. _The‘question for décision in that 
ease was whether a cousin. by adoption 
could anherit.. Moore,. J., said, ‘The 
usual, I think universal, rule of Buddhist 
Law as regards heirs more than one 
d remote is that they’ succeed by 
right .of representation. Grandchildren 
-or nephews and neices accordingly share 
per stirpes and-'not per capita. This, if 
correct, is conclusive in the-present case: 
But it does not appear from the judg- 
ment` that the question was discussed 
and it is necessary to see what authority 
: there is for the dictum. 

“Leaving aside ‘the Dhammathats for 
the presént thé first authority m pomt 
et time i8.Sparks' Code. This in section 
B5 lays down, very specifically that in 
the ` aN dab" Law o Inheritance the 
guiding principle is that of representa- 
on. ection 65: "reade, ‘The lineal 

‘descendants ‘of any person deceased re- 
present their ancestor, that is, stand iņ 
the "sare place as the person himself 
would have, done had he'been living! 
“And thése representatives take neither 
‘more- nor Jéss, but just as much as their 
principals would have done. 

Thus in the gubjoined pedigree, where 
*'sigüify deceased, and ** living descend- 
ants of the common, ,8ncestor A. 


canes : 
, Dus "RM Dee 
s p l 
E Ë " . ! 

D receives one-third of the estate, ‘ag 
one of the three sons of A; ' 

-F receives one-sixth, bemg halt of 
the one-third which his father B would 
have inherited had he been alive; 

H, I, K receive each one-ninth, bein 
‘thes one-third share of their decease 
"father C, equally divided among them; 
their brother G havin died without 


issue, his share is divided among them ;' 
|; L, M receive each Gne twele being 


fo 
é - 





— 
^ Bet 





the one-sixth share of their deceased ' 


father E equally divided between- them. 
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Now it can be’ KT ‘with certainty that 
the division-so se? out is mot in’ conso- 
nance with the Bugdhist Law as now ac- 
cepted. It is probable that the great- 
grandchildren Land M would now be 
held to'be excluded altogether. - On this , 
point, however, I am not awar of any: 
direct decision [But see Mi Kin v. M: San 
Me(3) But when we come to the grand- 


children H, I and K it is quite certain « 
that they would take, not the whole share * 
of their deceased father C; but onl% one- , , 
fourth.of that share. For this propgsi-- 


tiom it will suffice to "cite, the case of Po 
Sein v. Po Min (4). : 
Again the’ principle of Yepresentation 
as laid do 
now held to be universally applicable. 
On this we have the case, ot Kan Gyr- «v. 
Ma.Ngwe Nu (5) in which it was held 
that a Hy e d uncle or aunt excludes 
the- children of a deceased uncle or aunt," 
According to Sparks there would be no. 
such exclusion.- The only- exclusion 
that he provides for is, in seétion 60, 


- that of the ascendant line hy the ° collate- 


ral hne and of the collateral line by the 
descendant line. 

Thus we can hérdly regard ‘Sparks as 
‘a conclusive authority And it is not 
surprising that thés should be so, for the 
‘Code was compiled whem kuowledge -of 


` the subject was scanty and the only 


Dhammathat available was'the Manukye. 
‘Paragraph 6 of the- pwefatory comment- 
‘ary, ‘On the Oode Generally’ showg, that - 
‘tt was not intended to be final. 

.But here another agestion must be* 
considered before we proceed-further: In 
Maung Yé Nan O v. Aung Myat San (0).* 
Sir-Oharles Fox, O J; said: ‘The rules, 
“embodied in it (Sparks' Code) were at the 
time equivalent to legislation. It may 
‘be taken as certain that they were follow- * 
ed by the Courts, In view'of'the British 
authorities having at an early stage re- 
'eognised and adopted these rules as 
being part of the customary law of du" 
land, I am of opinion that to the extent 
leid down in this section (97) of Bparlae' 

- (3) 29 Ind Cas 741, 8Bur Li T, $1" ° 
! 4b LE A 

EXE MD 70, 

(6) 31 Ind Cas 512, 8 L.B, Ry 460 at p, "T" 
Bur L-T.407, 


by Sparks is certainly iot ' 


‘ 
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Code, but to this extent only* the right 

of pre-emptiqn amongst co-heirs must be 
recognised by our Courts." 

On this dictum it would seem that 

' we are bound to accept Sparks’ Code as 

`. mubst&ntive law, and to follow it. With 

all due respect to the learned Judge I 

am not prepared to aecept this view. 

» Hoty far the Code was equivalent to 


-. legislation is not clear, and I consider 


í 


e it unn to go into the question. 
The Qode is certainly not “law now and 
the law we have to apply to this case is 

' th$ Buddhist Law [Burma Laws B 
1898, section 13 Qi I cannot’ regar 
‘Sparks’ Code as having the effect of 
altering the Buddhist Law within the 


* meaning of the last words of that clause. 


Tg follows, therefore, that where there is 
a conflict between the Code and what is 
found to be the actual Buddhist Law, 
the latter must prevail The Odiurts have 
in fact acted on this principle for many 
years past and have arrived at many 
decisiont'in direct opposition to the rules 
laid down by,Sparks. Some of these I 
have already mentioned and it would be 
easy to cite very many more In my 
view Sparks’ Code hagnot the force of 
law. It has, of course, considerable value 
as an early authority qñ the subject. 

To return the original question. 
Apart from the obiter dictum in Ma 
Thaw's case (1) (supra) already mentioned, 
there is no dirgct authority on the 
subject. Maung Kyaw's case (2) (supra) 
‘is somewhat analogous In that case 

*the sole surviving heirs were two 
„gets of nephews and nieces, one set the 


e children of a deceased brother, and the 


other set the children ofa deceased sister, 
of the intestate. It was held by Goples- 
ton, O. J, that the division among these 

` heirs should be per stirpes and not per 
capita But May Oung (Leading Oases, 
pp. 279-280) questions -this decisions, 
and points out that it was very largely 

° d on an admission by Counsel that 
ad the heirs been linagl descendants of 
tpe intestate, the division would be per 
stirpes It may be added that Counsel's 
&dmissiofj seenfs to have been based on 
section 65 of Bparks' Qode, above quoted. 
But it is eyideht that the section was 
A6t fully  apprécieted. The . example 

e . S. . 
° 
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given does relate only to lineal 
descendants of the intestate, but the 
rule itself is of much wider applica- 
tion, dealing, as it does, with the lineal 
descendants of any detedsed person, and 
giving them in full the nghts that their 
deceased ancestor would haye had. had 
If we accept this seotion ' 
as a conclusive authority hes it.was not 
n to go beyond it in order to 
decide that division in the case under 
consideration must be per stirpes. 


It should be said, however, that this 
decision was arrived at after consulting 
the Kinwun Mingyt and the Wetmas6k . 
Wundauk and that it was in accord with 
their opinions. The opinions of these 
gentlemen undoubtedly deserve much 
respect, but it does not appear that 
they did in fact influence thé learned 
Judicial Commissioner very much. He 
examined the authorities cited in support 
of them and found them inadequate He 
remarked, “There is thus no guide which 
gan be unhesitatingly adopted as ex- 
pressing thelaw on the subject. And we 

ave, as the District Judge did, to look 
at the general spirit of the law as it is 
known to us. It was mainly op the gs- 
sumption that im the case of lineal 
descendants, division should be per 
stvrpes that he held that there was no 
reason for a different rule in the case of 
collaterals Thus this decision gives 
little help in the present case. 


There seems, indeed,- to be more 
reason for a division per arpes ip the 
case of lineal descendants t in: the 
case of other relatives. In the latter 
case the principle of exclusion the nearer - 
by the more remote operates absolutely. 
A surviving uncle or aunt excludes 
cousins [Kan Gyis case (5)] (supra) 
entirely. And Ma Hmaw v. Ma An 
Buin (7) shows that a surviving bio- 
ther or sister excludes the children of a 
deceased brother or sister. But grand- 
children are not entirely excluded by 
surviving children ‘They are partially 
excluded and partially they represent 
their deceased parent [Po Sem v. Po Min 
(4) supra]. | 


(D 1L. B. R 10, 


`. three on the  mothér's. 
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Maung Chit, Saya v. Ma- Mein Kale 
(8) is an interesting case illustrating the 
application of the principle of represen- 
tation to the division’, between childrén 
of the deceased, by different- pié-decéds- 
ed wives. It is unnécesgary, I think, to 
discuss it iñ detail. This case Was decid- 
ed by Burgéss, J O., after takin 
opinione of the Kinwun Mingyi lw 

etmasdk Wundauk, both of whom held, 
iu effect, that éach set of children should 
inherit as representing their deceased 
mother. 

But it may be suggested that it is 
doubtful whether this is'& true case of re- 
presentation. The gis of joint acquisi- 
tion of property ` husband: and 
wifé must bó taken’ s éonsideration, 
ahd it is Hot unlikely that this idea’ 
is the basis of the method of division 
jn this case. 


Kan Gyi v. Ma Pyu (9) is a ċass of 
divisioti per capita between five uncles: 
and aunts, two on the father's side and. 
The father 

of the deceased had died before the. 
‘mother. The question considered was 

whether for this reason the maternal 
uncles dnd aunté éxéludéd those on the 
father's: idé, and ıt was Held that they 

did not. There were two on one aide 

and thréé oh the other) The District 

Court had given equal ‘shares to the 

five. e question whether this division 
` per Gipiti wid correct or whether it 

should Xot rathér have’ been per stirpes 
was Hot evén' mentioned. 
` Tun Aung'v. Yan Pyó (10) is a curious 
éase, Th6 survivors' were: 
bd n the mother's side— 
Two son& of an aunt. 
3 ane, son and one 
of an uncle. 

E Ox the father's sidé— 

€ Three daug htér$ of ari uncle. 
' Two gran daughters and oné 
ideo of an aunt. 
1” (ej An uncle - ' 
: ‘A daughter of dnother unéle: 


b. B: R. (1808-06) 
9) 18 Ind. 497; 6 Paru ied 5 Bur. D. 
*'d0) Ù. D R: (69705 HE TE. € 
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It was held diafethe estate should be 
divided into six shares, , óite for each of 
e dd b o (Leading 
As pointed out by May ung. g 
Cases; p 279) ıt should probably haw 


“been held that the uncle (e) excluded all' 


the others. This question of exclusion does 
not appear to have been raised. Andit is’, 
noticeable that, while the principle of 
representation was not appled as between, 
the relatives of the father arid those of 
the mother, it'was applied to tle de- 
scendants of those of them who werede- 
ceased. This was Hot set’ out jn so 
many words, but the effect of the deci- 
sion was that the descendants ofa de- 


‘ceased uele (or aunt) were to takethe , 


Share that he would have taken had he 
béén alive. 

The next case is Ma On Birin v. Ma 
Tu (11) ewhere it was definitely held 


„that paternal and ‘maternal aunts suc- 


ceed to the éstate of their deceased; 
nephew per cápita and.not per stirpes. 
Séveral authorities were cited. «One was 
Kan Gy v. Ma Pyu (9) (sfpra). In this, 
however, ‘as I have already pointed’ out, 
this question Was not even ineritioned. 
Another is Maung Kyaw's case do (supra), 

As to this Parlett, J. remarked, ‘It ig 
clear that the decision was basbd morë 
upon considerations “fairness thant 
upon any express rules. Here l'an 
unable to agree. ô remark seems to 
mie to be unéupported by anything in 
the j E eru that.case. Moreover, 
it is cult to Bay. which method di 
division is the fairer. - 

In Ma Nyo v. Ma Su (12) Maung Kydiv'ae 
case (2) was followed without discussion: 
Tun Aung v. em Pyo (10) (supra), Was 
also referred 

Ma Kyi Kyi y. Ma Then (13) was ° 
cited as showing the tendericy of Bud- 
dhist Law towards equality of, shares. . 
But this casé related to ‘children only ° 


`, arid Beeins to G htfle bearing. op thé 


present questi 
We now me to the Dhámmat]ists 
Manukye, Book X section 


20, provides 
for partition between ichildren and 
their step-grandfather on the death of 


15 a pa a s ee 
13 Bur. L. R. 374, p . 
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‘the grandmother. AN that-is said is that 
the grandchildren are t take half and 
the step-grandfather the other half, No- 
thing. is said as tothe division of their 
‘half among ~the’ grandchildren . them- 
adives ° ; 
. There Rre similar provisions in the 
Attasankhepa, 225 and 229. f 
' The sections of the Digest cited run 
.from 956 to 274 and here too, while we 
shave numerous statements that the 
dghildren collectively shall take a 
Serin share, there is nothing said as 
to the method of division of that share 
' among them. ' . - 
“The learned Divisional Judge has 
referted tothe extract irom Dh asare 
*in section 265 as expressly staling that’ 
‘the "grandchildgen shall receive equal’ 
shares, %,-¢., per capita. T cannot read 
° that meaning into it. The extract runs, 
‘The. grandmother having died, the 
zrandfather marries again. On his death 
Kis grandchildren ;claim partition of 
inheritanée from his second wife. The 
whole of*the property shall be divid- 
ed into twenty shares and one share shall 
be given to all the grandchildren, no 
distinction being made between those whose 
. parents predecease and those whose parents 
gurviwe the grandmother" I can see no- 
thing here.direatmg division per capita. 
' No distinction is to be made between 
the children of A and those of B, on 


the ground that ei died before the 


grandmother while B died after the grand- 
mother and before the grandfather, and 

that is-all- virgae 

_vIt is argued.for the appellant that; 
*since in none of these extracts is any- 

thing.said as to the method of division 
between the grandchildren individually 
e of the share coming to them collective- 
‘ly, it must be inferred that the division 


is to be in equal shares, i; e., per capita” 


° s There is, perhaps, something to be said 


for this argument, but I think that there 
‘are’not sufficient grounds for a con- 
clusive inference to thise effect. 

. After much search I have succeed- 
ed ir finding ong:extract in the Digest 
"which -stems’ to be a direct authority 
‘in favour of appellant's eontention. This 
js ip section 86 whjch deals with divi- 
gion® between children, grandchildren, 
e l e? * 

° 


` hiba. dA888.- 


great-grandchildren and the children 


of great-grandchildren-'..The . extract, 
from: Vannadhamma, ‘as - translated, 
lays down  that"' (there. . shall "be 


equal partition among those standing 
in the same degree of relationship.’ ' 
Ohittrais to‘ the same effech- “~ 

But on referring to the original text 
and consulting Mr Justice May Oung,, 
there. seems to be a doubt whether the 
translation is accurate. The, words used 
would seem more literally to mean ‘those 
living an equal distance away’ than 
‘those standing in the same degree bf . 
relationship.' li Or de ste 

On the óther hand the four: classes ` 
of descendants of different degrees of re- 
lationship are being dealt with and when. ° 
different degrees of distance are men- 
tioned, it is likely that.distance of rela- 


‘tionship is meant’ rather thay . mere 


distances in space If the latter ig n- 
deed meant the .result would bà thata ' 
great-grandson living near the deceas- 
ed would get two shares as against ore” 
given to a son living farther away which’ ," 
seems absurd, 1 MM SR S ` 
On the whole I think thet this Bec- 
tion tells somewhat in favourof a divi- 
sion per capita, but that it is not ‘con-. 
elusive. ` een 
This survey discloses a very confused 
state of the law as at present, interpreted.’ 
In some cases we have division per: stir- 
pes and in others division per rid, 
with no convincing ‘reason why these, 
different methods should be applied. `, . 


To answer satisfactorily.the question 
now before us,-it seems. to meto be 
necessary first to answer the much 
broader question whether the principle of 
representation isa basic principle of the 
Buddhist Law ‘of Inbéritance, 

I must confess that my survey of the 
Subject leads me to.doubt whether it, 
is. But the commentators are on the 
whole against, me. Sparks, as we have 
seen, lays down this principle: very em- 
phatically ‘Though -some.of. his rules* 
car be shown to be wrong, his opinion ' 
carries weight by reason-ot the fact that 


.his Code was compiled at .a very early 
date, before Western ideas could hard 


»Vol83] ` 
MAUNG PO THU DAW V. MAUNG PO THAN. 

"Had much. effect. in modifying thóee iq- 
digehons to the gounter. DE e 
n Jardine's Notes, Í can find nothing 
pertinent. - ` "T u 
- Ohan Toon .(Prinċiples of -Buddhist 
"Law, p. 101) says,—*The noticeable feature 
of. the Dhammathats I propose. to deal 
with areas follows:— . z 
le t . * . * 1 
5. The right of representation.’ 5 

. But-wheñ he comes tó deal with this 
more fally.on page 112 he-gives little 
authority.. He deals only with the case 
offa division:between children and: grand- 
children. He says:—‘In case of the death. 
of other gon or daughter their children 
jure representationis receive only one- 
fourth .of the share which their parente 
would have'received.’’ Now this at the 
best is only: partial representation. It’ 
.86ems to me to be at least arguable that 
ihis'is only a special case of an exception 
to the rule of exclusion of the more re- 


»- 


` mote by the nearer, and that this latter 


is really the guiding 'rule. This case 
of the grandchildrén is in fact the only’ 
one in which there is any exception to 
the rule of exclusion, “° ` 

-Tha Gywe ‘(Treatise on Buddhist Law, 
H, :71, et seq) devotes more space to the 
right of representation but adds nothin 
fundamental to` what Ohan Toon had’ 


` eaid., On page 76-he quotes the English 


1 


definition of the'right of representation 
as given in Broom's'Legal Maxims, which 
corresponds substantially with the rule 
riven by Sparks in section 65 -of his 
ode.’ I think that it can‘be said with- 
out hesitation that if the right of repre- 
sentation does exist at all in Buddhist 


. Daw, it exists only in a very restricted 


form. I ; a ` 
' May’ Oung (Leading Oases, III, 243) 
is the first to suggest'a doubt. He 
paya: z Sw genet e dn 
‘But where:the children. having all 
predepeased their parents, their offspring 
stand in the same degree of propinquity 
,to the deceased owner.of the property 
subject to partition and there is no ques-, 


tio- of representation, the grandchildren: 
inherit as a class, and it is arguable that. 
division per capita ig the correct method.', 
, Here the ,statement- that 'there-is no ' 


. question -.of- representation’ . is; open :to 


| ISbEAN dats, 


.such a Bench." 
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criticism as begging, thé quéstion, as is 

also the statement tat ‘the grandchildren . 

inherit asa class! e E ss 
-This remark. occurs in the .learned 


,&uthor's commentary on Ma. Gun Bon v. 


Maung Po,Kywe (14). This case oea ° 
not seem. to meto give much direct help ' 
on the present question, but the rémarks 
of Burgess, J O., do help: to accentuate 
the doubt, ‘already expressed, whether 


the, guiding principle is that of repre- ° 


sentation. : s 

- Two other cases in which the tenden 

to equality. of division is mentione 
are Ma E Mya v. Ma Kun (15) and 
Maung Po v. Ma: Shwe -Mi.. (16),' 
but these again give little help. In 
the first of them the division was 
among children and -in. the second alsoe 
this was essentially the case since It 
Gyi and his sister had divided the pro- 
perty .before the death, of their d- 
mother and the. division. to be made was 
of It Gyi's share among his'children by 
two different wives. Maung Ye*v. Mu 
Me (17) was alsd a case of division Among 
two sets of children by differentewives, 
In both cases the property wag ancestral 
property of the fhther and: there wag; 
therefore, no reason why the different sets 
of children should fepresent their. mothers 


.&nd so these cases too give dittle: help. 
O. 


I am inclined to hold thatthe appel- 
lant's contention is correct and that the 
proper method of division in this case 
is per capita and not per, stirpes.. This, 
however, is contrary to the generally ° 
accepted ideas on the subject as express: 
ed by Moore, J., in Ma Thaw’s. case ,(1) 
(supra) and is not the answer I myself. 
should have given offhand: - Moreover, the 
answer now to be given o up avery 
important. question of the basic principle 
ofthe Buddhist Law of Inheritance. 

: I think, therefore, that this appeal 
should be heard. and -decided by a Full 
Bench of this Court, and would submit 
it tothe Ohief Justice for hearing beforé. 

° - m e De N 
. Mr. Thein Maung, for the.Appellant; e 
Mr. S. M. Bose, for the Respondent. 
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MAUNG PO THU DAW V. MAUNG FO THAN. 
JUDGMENT OF 


| “ULL DENCH. 


May Oung, J.s The facts have been 
set out in the judgment of the Divisional 
Bench. The only question for decision 
eath of a Burmese 
Buddhist couple leaving grandchildren 


born of different children who pre-de- 
ceased the couple, the grandchildren 
inherit per capita orper stirpes. The, e 


&nswer depende on the further question 
whether "ihe grandchildren succeed 
ugh their own parents (i.e, by 
right of representation)or in their own 
Tight, irrespective of their parents, 

t is, common ground that these ques- 
tions are. not fully govered by 
direct authority either in the’ Dham- 
«mathats or ig the decided tases: The 
Vaennadhamma and Oittara extracts in 
section 86 of the Kinwun Mingyi's Digest, 


Volume I; appear to lay down that there , 


shall be equal partition among those’ 
standing in the same degree of relation- 
ship tb the propositus, while those stand- 
ing in closes relationship to the ancestor 
are to get double the share of those 
distantly related. phe Me expressions 
‘near’ and ‘far’ them are, 
ambiguous ; Es Dh nM same 
section attempts the folowing explana- 
tion: “The expression ‘those who are near 
get two shares and: those who are far get 
one share’ may be interpretéd to mean 
either the degre@ of blood relationship or 
the' distances at which heirs are 


` résident...As children’ are said to be 


more closely msuated' than grandchildren 
so'those who live with the parents should 
be deemed more closely situated than 
those living apart." None of ,these are, 
therefore, eonclusive, though, -in thé 
absence of any provision in the Manukye 
they may be taken as indicativé of the 
spirit of the Burmese Law which, like 
equity, ‘delighteth in equality.’ A’ not: 
able instance of this strong tendency 
*may be seen in the rules regarding 
partition among chikdren of the same 
parents. The Manykye (Book X, sections 
13, 60, $1, and 72) lays -down 
aspe methods of unequal division, 

prescribing greduated shares according 
eto the size and,composition of the family 

"But ne (Beok X, section 81; ap- 


INDIAN CASES; 


pendix) winds up with the &imorition t 
“Thus again and again inthe diverse; 
various and complicated cases described, 
partition has been effected in many ee 
Children of the sarne parents, in 
equal or graduated shares; must pay yet 
to the interest of the family. I 
an instance it is just as, when a Med 
brings food, all the chickens Bet an 
Share to eat.” And it is this 
tondenay that led the Ohief Court of 
Lower Burma in Ma Kyiv. Ma Thein (13) 
to declare the principle of equal division 
in such cases to be an established’ rule 
of law-—a decision which was accept: 
9d and followed in Upper Burmá ag 
we 


Anóthér point in séction 86 which has 
some significance is that grandchildren 
are spoken of as a distinct class of heirs, 
‘Fhis is supported bythe first clause of 
Manükye extract in section 6, which 


—“There are four kinds of inherit- š 


ance, namely :—(i) that n is Obtairi- 
&ble by children, grinde children | and 
t-grandchildren only : 

" This seems fo indicate that ind: 
children are regarded as ins 
directly from the deceaséd grandp 
when -their own parents have need 
ed the latter. In competition with gufviv- 
ing uncles and aunts, they are subject 
to certain definite rules, those get forth 
in sections 162 to 164 of the Digest as 
modified by modern decisions, but TS 
there ig no surviving uncle or aunt, 
Dhammathats have not leid down iný 
decisive rule of division inter se. As 
against a surviving grandparent who. 
remarries or a ste grandparent; they are 
given a-certain co lective share, but there’ 
is nothing to show how that share- is to 
be apportioned among them. 


There is in my view considerablé force 
in the argument that if the text writers 
had contemplated a división. pér átirjes 
they would have declared ġo in ¢lear 
and unmistakeable terms. Considering 
the extreme minuteness' with which the’ 
authors of the Dhammathats have pře- 
scribed rules for partition amóng various 
Beta" of heirs ıt Ganriot, T think, be'&ssérts- 
ed that such å declaration: was beyond 
their genius or that they- mitted to 


pM 


"fol. 53] JE. 


consider a.situation: such as. has- arisen 
‘in the present case. , ^ 
On the .other. hand it may well: be 
‘that, ‘having (as referred to -above) laid 
, down elaborate .rulés "for ‘unequal divi- 
° sion according: to the order or birth.in 
the case of chgldren inter se, they deemed 
it unnecessary to go into.the ‘respechive . 
rights of grandchildren, leaving it:to be 
assumed ‘that .each.set of grandchildren 
‘would naturally occupy the position of 
«the deceased: son or daughter concerned. 
The balance of probability seems, how- 
ever; to'be in favour of the former. view, 
since the Burmese system of inheritance 
<iis; based largely on'the personal relgtions 
‘shown -to' have subsisted between the ' 
déceased -and the heirs » This fact may 
"be. gathered from the rules'(now'obsolete) 
under which natural-born children livin 
‘apart’ ‘from thé^.párents ‘were -penalise 
cand from ‘the somewhat extraordinary 
‘provision ‘whereby a" ‘total stranger .may, 
in certain. ‘circumstances, irherit-& de- 
‘ceased „person's. property by reason, of 
'servicės rendered. Where; therefore, 
-*geveral individuals: „stand ; in the same 
'degree ‘of relationship ‘towards fhe 
‘propositusand, ‘presumably, their-personal 
connection "with ‘the latter was the same 
‘there does ‘not seem .to be: any 


prima 
reasón why an only child, should - 


acte' 
f favoured.over and above &nother who 


is exactly in the same position except `- E 


-that -he ng one' of; several borr- of the 
‘same parents. - Both; of-them “reached 


the inheritance” .in “exactly the same , m 


“Way: 
Henee, "in the absence of any dd 


rule to the contrary, I would hold: that , 


grandchildren succeed to their-‘grand- 
parents’ estate’ in their own right and 
that, therefore, ‘the division among’ ‘them 
alionld. ."be per capita" and not “per 
atirp ` 

Teed therefore; modify. thé decrees 
of the Gourts belew ` and reduce the 


plaintiffs share from one-half to one.third © 


of the estate in question, In. the cir- 


cumstances I would direct that the costs. 
of both parties -be paid out of the estate. ' 


Robinson, C.:J.—Iam of the same 
` opinion ' 
early rule -was,.no doubt, one of unequal 
distribution’ founded on “he idea of all - 
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RAJAGODALA ATYAR V. THATHAYYA ARUNACHALA’ IYER. 


In the case of children the - 


4 


"nt 


- livin working" with the parents 
and T ing in t acquisition of pro- 
perty. ith thé advance of time and 
owing to change,’ joint living hes become 
Tess and Jess the rule and the Courts 
-have had. to recognize the change <. Ane 
'equal division has.become the sule and. 
.this* has. been reeognized: and accepted. 
Where the contest 1s between grand- 
children whose parents predeceased the 
grandparents, there 15, no clear and explicit 
rule laid down and if appears fo me to 
~be- just and logical to apply in their 
case the same rule that would have been 
in he case.of; their parents. They do 
‘not reach the inheritance by virtue of 
‘being -the «children , of their parents, for 
the parentf had. not reached the inherit- 
nance. They, occupy,, the same ' positi 
„83 their-parents in, respect of the inherit- 
ance They succeed ,direoily to the 
: grandpardhts‘and should, ;therefore, take 
«in equal .shares ;,-We' are dealing only 
with the case where all the parents have 
- predeceased tlie grandparents, andein guch 
8 "case I ügree that,the. divisioneghould 
tbe, "per capita” cand: not "PÉer-stirpes". 
Iagree'in the. order: = and also 
zas to the costs; + "u 155 f. di 
Beasley; J I concur. 
KBD. I” eis Deere modified 
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‘MADRAS HIGH ‘COURT. 
Ovit REVISION saa o. 155 oF, ` 
; t '' 1821. V oh 
; March 10, 1924! go 
Present:—Mr. J ustice J. ackson. ` 
. RAJ s = ATIYAR—PkLAIK et. 
ue RU. 


` THA saruayye E ARUNACH ALA 

AYER AND OTHERÍÜ—DBEBNDANTS— 

` “RESPONDENTS 

Oontributxon—J oint tgrt- feasora—Fatlure’ ef o come 
mon defence, "n 

Pid defendants cannot be: treated as joint: tosts 

Tensors andrely* becas they, palem: a cominbn 
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RAJAGOPALA ATYAR V. THATHAYYA ARUNOHALA IYER. . ZA id 


defence to the mult, Ënd a suit for contribution 
among them is mamta ple 

guere — Whether can be a decree for con- 
tribution among joint tert-feasore ? 


' Petition, under section 25 of Act IX of 


`e 1887, praying the High Court to revise 


the deeree of the Court of the Bubordinate 
Eon Tanjore, in B. O. 8. No 1494 of 


` Mr, T. L. Venkatrama Iyer, for the 
Petitioner. 


Mr. K. Rajah Iyer, for the Respond- 
ents. 


JUDGMENT.—In Small Cause Suit 
1494 of 1918'on the file of. the 
Court of the Subordinate Judge of 
Tanjore, plaintiff sued for contribution. 
ein Original, Suit No. 409 of 1906 
on’ the file of the Court of the 
District Munaf of Tiruvadi he was 


, sued as defendant No. 6 along with: 


defendante, deceased father of the 
- present defendanta Nos 3 to 8 and de 
fendants Nos. 1 and 2 who are also de- 
fendahts Nge 1 and 2 in this suit. The 


costs were - recovered from plaintiff and. 


he sued for contribution. The lower 
Court has dismissed the suit on the 
ground that defendants Noa. 2, 5 and 6 in 
Original Suit No 408° of 1906 were joint 
tort-feasora, end plaintiff files this peti- 
tion for revision. (F'irst defendant pleaded 
i pene and the point was found against 
. ° 


There is authority for holding that 
there can be no decree for contribution 
among joint etort-feasorsa. Vide Vittil 
Manja v. Kadugochen Nayar (1), Gobind 
"Ghunder Nundy v Srigobind Chowdhry 
(2) though that authority is shaken by 
the observations of Lord Herschell in 
Palmer v. Wick and Pulten 
senso Co. (3) quote 

v. Jujusti Pan (4). However, 

assuming that the authority holds good, 

here remains the question of fact whether 

hese defendants in Original Suit No. 
° 


Steam- . 
in Siva ` 


409 of 1906 are proved to have been joint' ' 
' tort-feasors. 


The second defendant actually pleads ; 


in his written statement that he made a ~ 


fraudulent defence; but that plea has no, 
evidentiary value, amd can be ruled out, 
on the principle nemo ajegens turpitu- 
dinem suam est audtendus, v 
Respondents Nos. 3 to 8 are children of 
defendant No 5 in Original Suit No 409 
of 1906. In his judgment in that suit the 
Munsif held that defendants Nos 5 and 6 
were estopped, underBeotion 817 of the 
old Code of Civil Procedure from plead- 
ing that the purchase of certain items 
was benami He also found that the 
story was untrue and did not believe 
that the father of sixth defendant prid a 
moiety of the purchase-money. The Ap- 
pellate Court found that plaintiffs evi- 
dence was defective, and that of defend- 
ants Nos. 5 and 6 was not sufficient to 
justify an an affirmative conclusion. The 
~\Munsif also found that second defendant 
acted under the influence of defendants 
Nos, 5 and 8. On these findings jit 
would be impossible to base a definite 
charge of peu against defendants 
Nos 5and The most that can be said 
is that they failed to convince the Court 
that their contention was true, and ‘no 
one suggests that whenever joint defend- 
ants fail in a suit they should be treated 
as tort-feasora. 
ret be find that plaintiff is en- 
‘titled: in law to claim contribution 
as sued for. The. petition is allow-. 
ed with costs to petitioner through- 
out, 


Y. N. Y. 


N. E, Petition allowed. . 
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JARBANDHAN V. BADRI, 


. , ALLAHABAD HIGH COURT. 


du 
"FAOTS appear from' the following’ 


Act (U P II ef 1600, r M 


-eultivatory holding, 


Orvir, Raviston No. 30 or 1923.. 
^. May 10, 1923 de 
Present :—Mr. Justice Walsh and 
Mr. Justice Kanhaiya Lal. 
JARBAN DHAN.—APPLIOANT 
versus ' ; 
BADRI an® ANOTHER—OPPOSITB PARTIBS. 
Contract Act (IX of 1872), s £4—Agra. d eid 


Covenant for mortgage of 

n bond, whether aa oT ee 
i i suit for recovery of money 15 maintainable on 
‘a money bond executed by the holde of a 
with a covenant for.a 
usufructuary Ime 


ence on the breach of the personal covenant 
` Mohammad Shakur: yv Gop, , 35 Ind. Cas, 202, 
followed 


Civil revision from an order of the 
Judge of the Court of Small'Causes at 
abad, dated the 22nd November 


nt of „the. Small ` Cause Court, 
Allahaba 


Ist issue. arn bonds in suit were ex- 


` ecuted in favour of the plaintiffs de- 


‘ceased father. 


The plaintiff is the 
surviving member of the. family, so I find 
that he has a right to sue 

2nd 1ssue.—The sworn statements `of 
Badri Narain prove the execution of the 
bonds in suit: for consideration. The 
inlerested statement of Jarban is 
worthless. Sheo Kumar was not present 
till the execution of the bonds was com- 
pleted. His evasive answer as to whether 
the plaintiffs relation has complained . 
against him shows that he has reason" 
to depose against.the plaintiff, so he 
is also not worthy of credit, I find this 
issue for the plaintiff, 

3rd isswe.—The decision in the case of 
Mohammed Shakur v. Gopt (1) is on facta 
simular to this case. The learned Pleader 
for the defendants’ relies ‘on the 
decisions in Har Prasid Tewari v..Sheo 
Gobind Tewari (2) and Ram Partap Rai 


Y | Ram Phat Teli 9 but in these cases 


Parker Qag, on mà J. 318; 44 A, 486; 


© e ado ç 9. 


E 35 Ind Cas -202 t 
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_ the pu "based on & covenant to 
“indemnify; in the ‘beginning the deed 
was a ,mortgage*ond the mortgage had 
come into existenge. Here the mortgage 
was to come into existence .on the 
breach of personal covenant, but ‘it 
could not come into existence: , Because 
the bonds .weré not registeretl There- 
fore the decisions cited on behalf of 
the defendants have no bearin 
on the authority of-the case of S AS 
mad Shakur v. Gopi (1), cited above, P 
find that the personal covenant in the 
deeds in suit is not vord, - 

Mr. S. S. Shastry, for the Applicant. — . 

Mr. Kumudu Prasad, fort e Opposite 
Parties. 


REFERRING ORDER.—This re* 
- vision raises a question af some importance 
which is likely to recur: The defend- , 
ant bogrowed money from the plaintiffs 
father and executed a bond agreeing. 
to re-pay it on a certain date.’ There 
was a further condition ‘that if the , 
money was not re-paid on that date the 
creditior could enter into p ion of 
€ the defendant's cultivatory holding as a` 
,usufructuary mortgagee. It is admitted, 
that this latter covenant was contrary 
to the pisipas of the Tenancy Act 
and illegal e plaintiff sued for a 
simple money-decree €or the amount 
advanced by him The defence was that 
the‘ whole contract was illegal within 
the meaning of section 24 of the Oon- 
tract Act and that the plaintiff could gét 
' nó decree, Two judgments of this Court 
were cited before thelearned Judge tf 
the Small Cause Court. Neither ‘of them, 
, has been reported 'except in Indian Cases? 
One of the rulings isin favour of the 
plaintiff, the other in .favour of the 
defendants. Under these circumstancés» 
it seems desirable that the question of. 
Jaw involved should be decided by a 
Bench and I direct that this a&pplica-* 
tion be laid before a Bench. As 
'JUDGMEN T.—We are both satisfled 
with the judgment of the Small Gause 
Court Judge which is,an admirable one, 
and the case is: really .verdd by the 
decision of theelate Sir Sundar Lal -in 
the'cade e of M hommaa Shakur v. Gop, (Qu 
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‘which the learned Judge “hæ followed. 
This application ib digmissed with costs. 
CONE 27 Applcation, dismissed 


. . “RANGOON HIGH COURT. 
Ovi, RarBRBSNOR No. 1 or 1923. 
- March 12,1923. . 

Su —Bir “Sydney Robinson, Kr., 
hief Justice, ane Mr Justice May 

D. F. CHALMERS -APPLIOANT. 

versus . 
e GOYERNMENT Orsoerzf PARTY. 
of 1982), 
faz on salaries — Li ction, | 

Income-tax,, leviable m advance dadar section: 3g 


of the Income Tax Act by deduction at&he tume' of 
of income chargeable , under 


m 

eene , should be levied, in respect of any 
; parüculii pa nt of salary at the rate applicable °, 
to’ th» ssi cime under “saldries" for the ' 


f year in whych payment-18 made 
The provimonse f section 3 
; p apply to income-tar m respect of 


"Reference by the ‘Financial -Commis- 
‘sidner, Burma, , ander section 08, of the 
“Income Tax ‘Act, 1922 *in' Income’ Tax 
` Appliéatign No, 4of1 23, 
FACTS appear from the following 
` érder’ ‘of the Finaucial Oommissioner, 
ime under the provisions of section 
8 of. he, Income ‘Tax Act, 1922 .— 

38. Ont é Bth December 1922, ae 

M: Da da Commissioner of Tons 
for” Burma, pi d orders réjecting an 
E application by Mr D. F, Ohalmers, 1.08 , 
"im which he objected to the -procedure - 
"adopted... by the Accountant-General in 
'deduct;ih ° intome-tax monthly from his 
. Balai Y. Chalmers contended that the . 
" Aécoufitant-General was not entitled to 
e deduct, ‘monthly from his salary, tax at 
°- the ‘rate a io his income as 
ealeulated from that salary -and urged ; 
„that deductions DE be made at the 
"rate applicable ' . total incóme 
tutor the head ‘Salattos’ for the previous ` 
year, Mr.Ghalmers now asks that ‘a 
= reference in the matter,be made, to the 
"High Court under section 66. of the 
L ‘Fame Tax Act of 1022, As a question 


“ galaxies”, 


"n 


m tay ya p arer 
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‘of the Act do not” 


ren nit 


EM 824. 


of law ‘appears to be involvéd, the ap” 
Pphestion is in tirhe and the téquired feo 

as been -paid, the required . reference is 
hereby made. 

9. Mr Chalmers lays stress- on' the 
fact that section 3 of the Indian Income 
Tax. Act, 1922, lays down,that the-In- 
, come-tax charged for ány ,yeàr at tbe 
‘rate fixed. by any Act of the Indian 
Legislature shall be charged for ‘that , 
_year in respect of the income of ‘the 
. previous year. He points out that "the' 

revious year’ as defined by section 2 
2n of the Act means: the twelve months 
ending on the 31st day 6f March next 
. preceding the year for which the assess- 
"ment is, to.be made. He holds that .the 
Accountant-General by deducting from” 
His income of'the current year, income- ` 
,tax'at the rate applicable to that income . 


is basing ^ "bis 'sómenf on & Wrong 
income, and, where, the | income of 
the ° year 'óf abseatinent 'U liable 


to taxation at a higher,rate. dhah- the 
inedme of , the’ previous "y ‘thats the 
Accduntan-Geréhal-is also assessing’ bt, 
`& wrong: rate. 

The , Aecóuntant-Géneral's answer to 
` this charge is that his ‘action is authoris- 
‘ed by &ectión 18 of the’ Act, whith 
directe that income-tax in respect of, 
‘salaries,’ shall be leviablé in advance by. 
déduction ' at the time of payment, | and ` 
requires `any person responsiblé “fer 
pa ing any income under the head’ 
‘salaries’ to deduct income-tax at the’ 
time of payment ‘on the amount payable 
. at the "raté, applicahle to’ the estimated 
-income óf the áššesseë under this” held. ` 

3 Ihave no ddubt that the .Account- 
ant-Generel's action 18 ` in’ accordanée 
with the provisions of section 18 of the 
Act and that the provisions of this 
section are not inconsistent with the 
provisions of ‘section 3 The provisions 


“of this latter section Are qualified by 
- the words ‘subject to the provisions of, 


t this, Aet" and ‘section 18, sub-section 
' (8), refers not, as section 3 does, to the 
` total ‘income ‘of the assebseé during the 
previous’ year, but to the estimated ins 
come of the year of assessment. Any 


‘excess in the assessment under section 


18 over the assessment, chargeable 
-under section 9 ig liable under ‘the “pro- 


{ 
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DAYA RAM f. THAKUBI. 
visions of section 23.to subsequent ad-: 


jüstment in fayour, of the asseSsee; The. 


practice followed by the, Assistant, Com- 
missioner of Income Tax, Rangoon, is to 
communicate to the assesses the, amount 
due for refund after he has made the 
final assessnfent’ under section 93 (3) . 
4 The. question referred may be stated 
ins as follows:— 
hould, income-tax, leviahle in ad- 
vance under section 18 of the, Act. by: 
deduction at the.time of ‘payment, in 
respect of income chargeable under 
“salaries,” be levied, in respect of'any. 


I ‘particular payment of salary, at, the rate 


applicable to the estimated income under 
“ salaries” ‘for the year in which pay~ 
ment is made?. Or in the. alternative, 
should;the tax be deducted from, each 
payment at .the- rate applicable to the 
total ‘income under “salaries” of the 
salary earned‘ in the previous year ? 

In my opinion the former alternative, 
indicates the: correct procedure,” 


Mr. Keith, for, the. Applicant, j 
, Mr, Higinbotham. (Government ‘ ape 


, cate), for the Government. 


` JUDGMENT.—Reliance is Hied 
on section: 3- of the Indian Income Tax 


Act, 1922; which provides that where ` 


income-tax'is- chargeable ‘for any year at 


any’ rate or- rates applicable to the total, 


income of‘an-assessee, tax at that rate 


“or: those- rates shall be’ charged for. that 


yéar.in accordance with; and subject to 
the provisions -of-the Act’ in ‘respect of 
all--ancome,: profits, and, gains’ of the 
previous ear; This 18 a general provi- 
sion, and is, moreover; subject to the 
provisions of- the Act! In section 18, the, 


Act makes special: provision for the de- ` 


' duotion of income-tax in advance at the 


time of- payment: in respect of income, 
chargeable under the head'of' “salaries” 
and: sub-seetion (2 provides that. “any 
pérson responsible for paying any income 
chargeable’ under the head “salaries’ shall, 
at the time of payment, deduct income- 
tag on the amount payable at the rate 
applicable to the estimated: income . of 
the assessee under this head,” - The 


. Accountant-General is, therefore, bound 
-to'deduct this income-tax at the time of 


payment, thatis monthlf, and, by sub- 
Bue eRe, uqi Bf es pert , n 


INDIAN ABES. ==) |, 


at 
. us. cS Ë 
section 7, he is mafe persónally liable if 
he does not do'so 


It is urged that *the rate at which he ' 


is entitled td deduct the tax must be. 
the rate applicable to the total income’ 
for the prévious year, ‘presumably under 
the shead- of “salaries.” But, if, thas - is 


so, the rate-‘would be fixed: and known * 


whereas we, find that the rate to, be charg-. 


. ed ig-the rate: applicable to the estimated .. 
which’ clearly š: 


income of-the' assessee, 
refers to the rate payable on an income 
estimated for the year ‘on the amount 


. of the monthly salary from’ “which | git is 


deducted 

In. our opinion section 3 of the Act 
does not sbply to this case at all, and 
the practice followed is entirely. in aq 
cordance with the speci&l provisions o; 
sectidn 18 ofthe Act: 


The reftrence’ will be returned, to be 


disposed of in accordance with the" pro- 
visiong-of the Act: 
K 8. D. 


ALLAHABAD HIG COURT. 
Orvin Revision: No. 2 o? 1924. 
March 31; 
Present.—Mr Justi a 2 Daniela 
DAYA RAM-—PrAINTIFE APPLICANT 


versus: 
THAM AAT Orrosin 
Act (IX o 1872), s. 24— gra T 
Act. (Ü Gaga II F ie pa 20 ty t soma 


occupancy holding— to terpay, je 
en; oreeable— Par: del Bento, a peni of. 

A mortgage.of an occupancy; holding under the 
Agra Tenancy ‘Act ıs ilegal 'and' the’ Courts 
would refuse to: reco 
way, even by allowin, 


the transaction jn any 
a suit for the mortgage- 


"money on the basis of a personal covenant gn the 


mortgage ` 
Har Prasad Tewarı y Sheo Gobind Tewa or 
a Oes 703, 44 A 480,.20 A L J 318, (922) A. 
A) 134, followed 
andan v Badri, 89 ‘Ind 18,45 A 691, 
(uses) A I'R (A) 8, 21 A kJ. 480, distmg- 


uis 

Once it 1s established that the paities are in part. 

delicto, the Uourts will not agaist an illegal s 
n 


&choh in any res soie, vi 


asks the Court to do 


Reference riturned. , 
; h o7 


'93 
PYARELAL f, GHANÉRAM, — e 
Vilayat Husafa v AMusunmat Misran, 72 Ind 
Oas 92, 2L A "L J 303,45 A. 396, (1923) A I R, 
.'. (A) 501, referred to .. 


Allahabad, dated the 20th November 1923. 
. Mr. S'S Sastry, for the Applicant. , 
Mr. Janakw Prasad, for the Opposite 


Party. : 
* .JUDGMENT.-—Thisis anapplication 
* for revision ofa Small Cause Court decree, 
' The «fects are that the plaintiff is the 
ugifractuary’ mortgagee of an occupancy 
holding under a mortgage executed in 
the fear 1919. His case ıs that he hes 
been dispossessed by a third párty and, 
therefore, under a covenant centained in 
the mortgage-deed he claims to recover 
the mortgage money from the mortgagor. 
‘Tt has been repeatedly held that a 
mortgage of an occupancy holding under 
the present Tenancy Act is illegal. The 
:Oourt below refers to two such rulings, 
the latest being that ın Har Prasad 
‘Tewari y. Sheo Gobind Trwar (1). That 
ruling entirely covers the present case. 
The Gourt refused to recognise the 
transaction in any way, even Dy alor. 
ing ‘asuit for the mortgage-money on 


the basis of a personal cavenant contained , 


in themortgage. The fame principle has 
been làid:down*witl reference to another 
class of suitsin Vilagat Husain v. Musam- 
mat Misran (2): " 
the parties are in fart delicto the Courts 
will not assist an’ illegal transaction in 
Any respect, that is, the person who asks 
the Court to dosomething will fail" 
The applicant relies on the case of 
Jarbandan v, Badri (3) but that 
case’ proceeds on special facts and 
‘is clearly déstinguishable 
, The application for revision fails and 
is accordingly dismissed with costs. 
N 'E. ` Application dismissed. 


` | '(1) 67 Ind, Oas «793, 44 A 486,20 A L 
E PEDES Eu 
( ,91 A L J 302, 45 A § 
(1925) AT RA) 504 s ¿ 390, 
3) , 45 A. 691; (1024) A I 
Bor 21 AL J. 480" Š DIMITRI) 
- . . š 1 


INDIAN OASES, 


Civil revision from an order of the | 
Judge of the Court of Small Causes at 


ce it is established that, 


Er 


NAGPUR JUDICIAL COMMIS- . ` 
; SIONER'S COURT. : ‘ 
Brconp O1vin AppBAL No. 242 or 1923. _ 
a: April 8; 1924. 
Present; —Mr. Hallifax, A. J O. 
PYARELAL-—PLAINTIFF-e.À PPELLANT 


versus 
GHAN. ARAM-——DREFENDANT—RESPOND- 


an writing—Subsequent modifi evidence, 
whether admissible— Evidence Act (I of 1872), 5. 98, 
prov 4 " 

The provisions of Schedule II of the Oil 


‘Procedure Code as.to an 


t to refer to 
arbitration are practically ^i .permisaive, and 
it 18 nowhere laid down qi, even ted 


such an agreement made between the parties 
to a pending suit cannot be carried out except 
unde: the orders of the Oourt 


* Under proviso 4 to section 98 of the Evidence 
Act, oral evidence rs ble to prove sub- 
sequent modifications made 1n a written ent 
to refer matters in dispute to arbitration, t 


Appeal against the decree ofthe Ad- 
ditional District Judge, Bilaspur, dated 
the fth March 1923, in O. A No. 175 of, 

Mr. M R. Bobde, for the Appellant, 

. Mr. G. R. Deo, ior the Respondent. 
JUDGMENT.—Having abandoned 
the third and fifth of the five grounds, , 
of appeal, the learned Pleader for the 
appellant contended only that the sub-. 
mission to arbitration of matters which 
were the subject of pending suits other- 
wise than through the Court was illegal 
as not being in accordance with the 
rovisions, of Schedule II of the Civil 
rocedure Oode, that the award ' was 
invalid because it had been held to be 
invalid by a Small Oause Court in a 
previously decided suit between ‘the. 
same parties, and that section 92 of 
the Evidence Act excluded all evidence 
of any subsequent modification of the 
written agreement to submit’ the matters 

ih dispute to arbitration. 2 

The provisions of Schedule II of 
the Civil Procedure Code as to an agree- 
ment to refer to arbitration are practical- 
ly all permissive, as is only natural, and 
it is nowhere laid down or even suggest- 
ed that such aie agreement made between 
the parties to a pending suit cannot be: 


. ‘lant must pay all the costs. 


\ 


bl ` 


S 
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; carried out except under the orders of the 
Court . i 


The plea of rés judicata ‘would be 
defeated by the principles stated in the 
„judgment cited .by the learned. Pleader 
himself, Madhorae v. Amritrao (1), if 
there had bean in the previous suit a 
decision material to the, decision of , 
that suit.that the award was invalid. 
That, however, was, & claim for village 
profits for three years based on the award. 
As the award was of a lump sum as 
the profits for six years, it was impossi- 
ble. fo ascertain what it decided to be 
the profits for three, and 
dismissed on that ground. ` ML 

The exclusion of evidence by section 
920f the Evidence Act js itself ex- 
cluded by proviso 4 attached to it. The 
appeal will be dismissed and the appel- 


. K. 8. D. .- Appeal dismassed. 
(1) 48 Ind Cas 208, 14-N.L R U5. 





MADRAS HIGH COURT. | 
ORIGINAL Bros APPRAL No. 12 oF 1923. 
' March 24, 1924. 2. 
Present:-—Sir Victor Murray Coutts- 
Trotter, KT., Chief Justice, and 
. Mr Justice Ramesam. 
PERIYANAYAKI AMMAL—PLAINTIFF 
Š —APPELLANT š 
: VETBUS: . ` 
A: 0. RATNAVELU MUDALIAR | 
AND OTHHES—DRFBNDANTS— RESPONDENTS. 
Hindu Law—Wall-Property bequeathed to dau- 
Construction— 
iom trstator bequeaths his property to his 
daughter with no power of alisnation and after 
her to her gon with full power of alienation, the 
intention is that the daughter's eon should 
the estats only if he survives the daughter 
otlfer words, that the son should survive the 
mother ıs a condition precedent to any estate 
vesting in him š 
Appeal against: the , judgment ,and 
doetree, dated the 22nd November’ 1922, 
of Mr. Justice Kumaraswami Bastrir, 
reported ‘as 76.Ind -Oas. 1012, passed in 
the exercise of the Ordinary Original Civil 
Jurisdiction, in C. 8. No. 544 of 1921. . ,, 


SOINDANOASHES ee 


the suit was. y 


. houses and grounds. 


' Bald ceremonies, efe 


`x 2. 


"Mesers. V ° i hnayya and C.L 
Nilakanta Mudalaw for the Appellant. 

Mr. M. Chockanatha- Chetty, for the 
Respondents, ` ` 2 2 

ES JUDGMENT. "o 
. Ramesám, J.—In this appealtthe * 
first ‘question that arises is the construc- 
tion bf a Will. THe testator Shanmugha 
Mudaliar died in December 1912: leav- 
ing a Will dated the 11th, November 1911. , 
Under this Will be gave certain: pro^ e 
perties to his three daughters: We,are ^ ^ 
now concerned’ ‘with the disposition in : 
favour of one of the daughters, Lokans- 
aki Ammal. She died on the 2ndeof 
October 1918. She had had a son who was 
born on the 30th of September 1918 
and who prédeceased heron the:let of ° 
October 1918 having lived only fora day.. 

The important clause mn the Will 
runs thug, “These ` (meaning the j 
daughters) have no power. to . make | 
sale, gift, mortgage, etc, of these.two- 
After these, their 
issues shall use and enjoy. then from 
son to grandson.and so og in succes- 
sion as long as the sun and the moon may 
last with the power of gift, mortgage, ex- 
change and sale and they shall every . 
year without default ‘perform the afore- ' 
" The first question, 
that arises ‘is whether under this clause 
a son of a daughter gets a vested estate | 
immediately on his birth, or after the 
death of the mother, €&. e, after the ` 
termination of the preceding life-estate. 
In construing a Will,made in somewhat * 
similar circumstances itis true that I .°. 


‘held in the case Stvarama Aryar v. 
Gopalakrishna Chettiar (l) that the ° 
daughter's son took a-vested estdte im- ` 


mediately after his birth, following the - 
decision of the Privy Council in Bhagabati š 
Barmanya v. Kali Charan Singh (2): But 
I find that the language of the Will in 
this ‘case is somewhat different from that - 
of the Willin that case For example 
the, clause referring to the daughter's. ° 
son in the other şase ran thus .—“ If -a 
male js born .to my, daughter, it will 

) 82 Ind Cas 10f4,47M L'J XT + 

2)'10 Ind Cas 041, Q911) 3M WN 295, 38 
O 488,15 O WN 39379 M L T 411 13:0. L 
J 434, 21 M L'J S87, 8 A.L J. 433, 13 Bom, 


L. R..3755, 3 I, A. 54 (PO) : Q Q 
. ` . . 


ES 


HE 
SUKHDEO RAI V. RAM CHANDRA RAI, 
inheritbthe ‘real. property given to my. 


wife. and‘ daughter 9 . Tn. this case it. 
“rans thus. ** After, these” their issues 
shall use and enjoy them" . There are 
other differences. The ` "Will before us 
*is xfore consistent with the view that 
the testator intended that the daughter's 
`, son’ should. get an eétate: only if he 
survived 'the daughter, in'other words, 


°. tHàt the son should survive the mother. 


* is.a condition precedent to any estate 
` vesting in him If that 18:80, the son: 


having predeceased the mother, no: 


etate vested: in ' him. and nothing: "de 
scemded to: his father. 
struction of the Will; the further question 
argued’ by Mr. Radhakrishgayya' as: to 
* the retrospective: operation: bI 
. ef 1921-does not arise sv * 


In the result, the appeal will be allowed I 


°  andthe.plaintiff and the second defend- 
ant will: get a „decree with mesne pro- 
fits at Rs. 21 a month from the'date of 
this decree and costs in both Courts from 
the estate of the first respondent. -- 

Coutts-Trotter, o. J.—Iagree., 
Y. N. Y. 
: B. D. Appeal allowed. 





| ALLAHABAD: HIGH COURT. 
` Fiesr APPEAL FROM ORDER No. 115 
t ` or 1923. : 
My 1; 1924. 
` Prgsent: :—Bir Cecil Henry Walsh, Kr- 
I „Acting Ohief Justice, and: Mr: J ustice 
° e 'Neave. ' . 
SUKHDEO RAI-AremiANT 
t ` versus 
RAM OHANDAR RALAND ANOTIIER— ' 
Opposite PARTIES 


I Guardians and Wards Act (VIII of 1890), es: 19; ` 


25, 27—Guardianship—Father, rights ee 

of minor, whether can be = 107 

? female selatwes—Character `o 

ought; to be considered 

° °A father cannot be appointed fe &'gunrdian under 
fhe Gumdians and Wards Act [p 24, col 2], 

‘The father 1s‘the natura? Ax "guaidian of 

h% minor children and nothing ean take. hat- 


< trom hum ibl]. 
He égate"the performance of the daily 
. duty oi' oF looking" after the gid and for that pur- 
pasa placa th» childs in thd custody of somsboüy 
If he does so, us than -bscomes a) question: 


pner secton 95 of the Gnardians and &Vards Act, . 


father, ‘whether 


ANOS, M ea: 


-On this con-* 


Act VIII. 


—Welfare of minor inrant pri lunng wuh: 
f 


e. 


for.the Court : to dudes when: he. applies. for the : 
restoration of the custody, whether it = for thë. ` 
welfare of the minor [ibid 

Mra Annie Besant v-G Norsyomath 24 Ind, 
Oas 290, 41 I-A 314 27M L J 30, 180 W 
N 1089; AL. W 520, (1914) M W N 585, 16° 

M LT 165, 200 L J 4253, 16 Bom L, R. ° 
os iral Y. J 1155; 38" x 507 (PO), fol- 
lowed: E 


The mere fact that- a father haie an dain 
girl: ın the’ charge of, two. of the mother's- 
family relatives, P no ground ae Felis ge hm- 
of:the custody. of the child, íf he , Wishes x Té: 
stored to him Tes 25, col- 3} 

In such‘cases the -Courts should nat try the. 
character. of the father, ‘but pather consider what 
ig.his right-over the child, regard $o the“ 
fundamentál righta:of .a ae P id 

Appeal’ from an order of the District’ 
Judge, „Ghazipur, ` dated the 16th’ March 

23. 


19 

Mr. U. 8: Bajpai, for the Appellant, 

"Mr. Lakshmi” Narain Tewari, ‘for the 
Respondents, | — ` 


JUDGMEN'T.—This is an: appeal 
from a refusal to appoint ‘a- guardian. 
The whole thing appears to have been 
misunderstood by everybody from begiun- 
ing to end. Irrespective of the merits, 
which: will hereafter have to be enquired 
into, the simple facts are that the minor 
18 & girl, whois‘ unmarried; and-who was 
born. n August 1916, and- ig, therefore, 
rising eight years old.' She has lost 
her mother and her father. applied to 
the District Judge to be appointed 
guardian. That application it itself was 
a fallacy. ‘You cannot’ appoint'a: father: 

ardian under,the Guardians 3 and. Wards 

ct. He is the natural lawful dien 
already of his. own: minor chil i 
nothing ,can take that from: him. As 
the Privy Council have, said: “It is.a 
sacred duty of which.he cannot divest 
himself; if he wishes.” He can delegate 
the- performance , of the daily. duty" of* 
looking after the child and, for -that. 
purpose place the child'im the custody: 
of somebody else; If he does so, it then: 
becomes a question under section 95: 
of the Guardians and Wards Act, for 
the Court to decide, when he applies 
for the restoration of the custody, whe- 


` ther it is for the welfare of the mundr.’- 


The Oourt has made: no enquiry of any, 
kind in this matter, and the defendants 
have resisted the application’ of the. 
father. to- be appointed _guardian;..with.., 


1 


1 ` 1 * — 4 


Yoe ` 
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' BlL.the enthusiasm possible-for 8 litigant“ . 


to show against an order which a Court - 
entertains, But, of course, all this powder- 
is misapplied, because an application to.’ 
.the- Court for. the appointment of a- 
guardian is:outside what is reasonably 
, possible in, contemplation of, the law. 
Tine matter. will, therefore, have to go 
back to, the learned District Judge. to 
be, treated, after hearing the evidence, 
as an. application under. section 25 by 
the father for. the- return of the custody: 
of.the.'child£o himself The Court will 
do.wéll, after hearing the merits of this 
application and the- evidence which. 
either side may. tender, to consider-the | 
following. passage of the Privy.Oouncil 
in, the^ well-known. case of Mrs. Annie 
Besant v. G. Narayaniah (1): “ The father. 
is the: natural guardian .of his-children. 
his guardianship-is in the nature of, 
a sacred trust, and he- cannot, therefore, 
during his lifetime, substitute another. 
person to be guardian. in his;place. He- 
may, it is trae, in the exercise of his 
discretion as guardian entrust the custody. 
and education.of his.children to another 
bpt. the .authority he thus: confers is: 
essentially a revocable authority, and if: 
the welfgre of his. children require it, 
he .can, notwithstanding: any. contract. 
to, the contrary, take such custody and 
education once more into his:own hands". 
In certain. cases, howeyer, Courts will. 
interfére: ta. preyent the. revocation: of- 
the authority That is what is méantoby- 
section 27. The Court ought, to be 
sdisicd that itis for the child'a-welfare. 
But. a Court dealing with such a-matter 
opght to. acquaint itself with the fanda- 
mental. ` principles- at stake. Itis not. 
- trne: to say that.a father: is liable to 
be depriyed.of.the society of his child, I 
or- the control. of.his child, because he ^ 
* quarrelled. with the mother or distrusted 
the mother's moral character. It would , 
not be true. to say 892 of a father who 
was leading an immoral’ life ' An im- 
morals father has just a3 good a right. 
td his. own children a3.a moral man, 


(1) 24 Ind Oas 290, 421 A Sl 97 X L J. 
30 1370. W: N 133) 


I j vl LW 520, (1914) M. W 
N..535; 15 M L T 165 3) O L' J '953, 16 
Bom A. L. J 891 


Ñ, B. 025;. 13 55, 38 M. 
(Pp 03. 3 ou - % p & - ye 
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and in/many. casesehe, is:justas likely 
to see that his. cfildren. axe properly 
brought up even m, he himself does 
not live properly Themere fact that 
a father -has left au. infant, girl inthe, 
charge of two of the another „family, 
relatjves, is. no ground. for depriving 
uim df ike ouster of the child,if he 
wishes it. restored to him. It. would 
be an inhuman principle to lay down. 
The first seven years of a girl's life 
are just .the -tıme when a man may 


Teasonably think that it would be better 


to; have nothing to do with the child 
and to leave it with the female èla- 
tives But when a girlis approaching 
a marriagesble age, in India as wellas 


.in England, it is- not only natural, but 


right, that the’ father should desire to* 
have the child in'his own custody. He 
may think that seven years is long enough 
to have been separated: from-his, child, . 
and that if, het does not. exercise his 
parental right, the child will, never 
come to: his-side or show, any filjal ' 
affection for him. All these matters:the 
learned Judge will have to take into 
consideration, but, he must’ not allow 
himself as the defendants seem inclined 
to- ask him to.dato try the. character 
of the father, but? rather to consider 
what. is his right over the child, hav- 
ing regard to the- fundamental. rights 
of a father, and to give due considera- 
tion to the- particular aracteristics-of 
this particular father. The case» in. 
which 
allow a father to revok@ his authority; 
was an. exceptional case, and? if I am 


. not very. much mistaken, is, tha only 


case known in the- whole `of the- Law 
Reports in either England or India. 
There a certain lady, belonging ‘to a 
religious society, had taken .away, the 
boys, with the father’s consent, to 


educate them in England; and e. * 


them up in. & University: They ha 

nearly grown to man's estate when the* 
father wanted 'to* put an'end to the, 
arrangement They appeared:themselve8 
before the - Privy Council by Coynsel, 
and alleged that they desired. to remain 


i in England for-the Purpose of continuing 


their University, education, and it wis, 
under thes’ circumstances that the: Privy, 
-° I z . š ° 


the: Privy -Opuncil: refused: to , 


ao 
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Council held that it *vas right to refuse + in dispute between the parties were reo. 


the father the claim which he made. 

The appeal must 'be allowed, and the 
whole matter remitted to the District 
Judge, to dispose of it, having regard 
to the diréctions which we have attempt- 
ed to lay down. Ooats will follow. the 


result, 
*K;8. D: Appeal allowed; 
Application rematted. 


Ae Pe 
PATNA HIGH COURT. 
° APPBAL FROM*ORIGINAL Orpue No. 127 
or 1923 
April 16, 1924. e 
Present'—Mr. Justice Das and 
sat Mr. Justice Adami. 
: TagrI2M or RAGHUNATH RAL 
' DILSUK RAI teroves ROSHAN LAL 
. MARWARI AND OTHERS—AÀ PPELLANTS 


versus 

Fira oF BRIDHI CHAND-SRI LAL 
- — RESPONDENTS. : 

Civil Procedure ‘Code (Ag V of 1008), O IX, 
+. 18,0, XLIII, r, 1 (d), Sch II, Para 16 (2)— 
Déctee n accordgnce with award—Application for 
setting ande decree—Dismusal tn default—Order, 
whether a, le—Court, duty of 

An order onder PE i pn E 
Oode, 15 & Je @nly where ecree sou 
to ba Bet Ppa appealable and 18 regarded ag 
* havihg been passed ez parte. [p. 27, co 1] 

. Where a dggree is in terms of an award, no 

ap hes: bids: Ç 

eio an application for setting aside an award 

1s dismissed’ in default and the „(Court gives a 
decree according to the award, the docree passed 
is Tot ex parte, as the presence ofthe parties us 
not ni oe pronounce Judgment according to 
the award f , col 2] : 

‘An ex ‘parte decree 18 a demes by the 

dant where 
27,col 1] 


"April 1923. 

Messrs. A B MuPharji and B.B. 
Mukharj, ‘for the Appellants: 

Megars. 8. M. Mulick and S N. Bose, 
for the Respondents. 

` JUDGMENT. . ME 

»*Daa, J.—In my opinion, there is no 
right of appeal in this Court, Te matters 
° . ë ; 


ferred to the arbitration of certain per- 
sons by the order of the Court, dated the 
30th March 1922, and, on the 12th Jul 
1922, the Arbitrators’ filed their award., e 
Under the Limitation Act, the parties 
had ten days time to apply to'seb aside 
the award. On the 24th July 1922, the 
deféndants filed their ‘objections and ap- 
pled for tıme for’summoning their wit- 
nesses The application was refused, 
and, the defendants withdrawing from 
the ‘contest, the Court proceeded to 
pronounce judgment according to the 


` award, and, upon the judgment so pro- 


nounced, a decree ‘followed in ‘accord- 

ance with law. The défendants moved 

this Court against the order of the. 
Court declining to give them time and 
this Court, in “the exercise of ‘ita 
power of superintendence remitted the 
case to the Subordinate Judge with 
direction that the Subordinate Judge 
should give an opportunity to'the de- 
fendants to establish their case as 


_against the award. The matter then 
` went back to the Subordinate Judge 


for a fresh enquiry into the grievances 
of the defendants,‘and the Court fixed 
the -20th February for the disposal of. 
the matter On the 20th February ' 
the defendants applied for adjourn- - 
ment, and the urt adjourned the 
hearing to „the 14th March There 
were two further &djournménts at the 
instance of the defendants, and the case 
was finally fixed for the 19th of April. 
On that day, the defendants were absent, 
and the Court proceeded to pass a. 
decree in -terms of the award. The 
defendants then applied for setting 
aside the decree under the provision 
of O. IX, r 18 of the Code. The 


‘learned Subordinate Judge thought that 


the application was not’ maintainable, 

and in that view, dismissed the appli- 

cation on the 28th Apiil 1923. It as 

against the order of the 28th April 

that the present appeal has been’ broüght. 
Now, the first question -is, is th 

a right of appeal? The learned Vaki 


for the appéllants has referred us to , 
the provisions of section 104 .and- 
O. XLII, r.1(d) of the Code. Section ~ 


104 (f) provides that an appeal ‘shall - 


2^ 


a 
e 


+ 
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lie from an order filing or refusin 


file an award ın an arbitration without 


-the intervention of the Court. Here 


the ‘arbitration was with the interven- 
tion of the Court. That section has 
clearly no appligation to this case. Order 
XLIIL r.1 (d) gives a right of appeal 
to a party from an order under O 
IX,r.13 rejecting an application (in 4 


. cage’ open to appeal) for an order to set 


aside a decree "passed ex parte, Here an 
order has been passed under O. IX, 
r. 13 rejecting an application from an 
order to set aside adecree Two ques- 
tions, however, arise,’ first, was the case 
opén to appeal? and, secondly, was the 
decree tu Cic It is clear, to 
my mind that an order under O. IX, 


'r. 18 is ‘appealable only where the 


decree . sought to be set aside is appeal- 
able and is re ded as having been pass- 
ed ex parte. my opinion, neither of 
these conditions is satisfied in the present 
case, and it must follow that the appeal 
is wholly incompetent En 
I will first deal with the question 
whether the decree passed by the Sub- 
ordinate Judge in terms of the award 
was 'appealable. In my opinion, it is 
only necessary to refer to the provi- 
sion of paragraph 16 (2) of the Second’ 
Schedule of the Code to hold that, 
where the decree is in terms of the 
award, no appeal lies. It is true that 
there is a right of appeal where the 
decree 18 in excess of or not in accord- 


„ance with the award; but here the 


decree is in terms of the award. By 
the express provision of the Statute, 
this was nota case which was open to 
appeal. That being so, the order passed 
by the Court onthe application of the 


appellants to have the decree upon the | : 


award’ set aside is not appealable 

The second point. is equally clear. It: 
is asserted by the appellants that as 
the} had no opportunity to place their 


case before the Court, the decree must : 


be regarded, as ez parte; but: it is 
nothing of the' sort. ‘An ez parte 
decres is a decree passed by the Court 


' in the absence ofthe defendants where 


‘tha plainti® has proved his case, bab 


hero the presence of the parties was 
not necessary to enable the Court "to- 
j - 
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to 


Xo the award.” 


or. 
EID ee ESSE uU w 
pronounce judgment evcording ‘to the .. 
award.” A party m&y indeed*apply to 
haye the .award. set aside on one of the 
grounds mentioned in paragraph 15 (1); 
but where no such application is mage, 
and where the Court does not remit the 
award,to the re-congideration of the'ar- 
bitratora there is no option in the Court 
but "to pronounce judgment accordin 
The defendants mdee 
presented an application for setting aside | 
the award, but they were not present 
to prosecute their application, and thee 
Court dismissed.their application for 
default. Their application having ben 
dismissed the Court was bound to pro- 
nounce judgment according to the award.. 
What happened was, not that &n'ex parte 
decree- was p against them, but 
that their application was dismissed for 


` default. -e ' ç 


For all these reasons I am of opinion 


' that no appeal lies, and I must dismiss . 


this appeal with costs, beg 
Adami,J.—lagree ` ñ 
-K. 8. D. , ` Appeal dismissed, 


— 


. ^ f 
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ALLAHABAD HIGH COURT. 
Lerrars Parant APPEL No, 149 oF 
' 1923. - * . 
July 29,1924 . 
Present;—Mr. Justice Swlàrman and 
Mr. Justice Mukerji. ‘ 
‘MOHAMMAD IBRAHIM—PLAINTIFE— * 
' APPELLANT À 
p versus ° ` 
Musammat ALTAFAN AND OTHER8— -' 
DBFENDANTS—RBSPONDENTS." -'5 
gh 
— M isconception of emdence—Interference . 
Under the Muhammadan 
brings her husband bef@e a Judge, and demands 
a separation on the ground of-impotence ande 


alleges that she is still a the case 1s to be 
adjourned for a year, and if tho 


wy of 
, that year the woman’ should still allege that she 


is a wirgin, an inspectión by women 1s to be 
ordered, and if they declare that she g not 
virgin,then her claim should bè dismissed, butt . 
they declara that she 18 a Virgin, then that fact 
I ° í " ° " 

a e 

e 

. 


* eonted, 


e thaw evidence ate, of’ co 


^ "E Y 


23: 
MOHAMMAD IBRGHIM V. AIgAFAN. 
coupled witha s on oath should bs ao- 
Ba p a LM eo 


91, ix 
\ The above” method! See for bringing: the’, 
husband before the ‘Kar: and the way in. whichi 
the evidance ,js:to be recorded -and the ryle, of 
law ing what weight is to be attached to: 
, lules of procedure 
But ‘the, mute the Husband to have an oppor- 
tunity of demonstrating that he i8 not potent 
isnot a y ie procedure but a substantive mght 
recognised the M an Law [p. 29, col 
The mere fact that since the marago a hus- 
band has bad no intercourse withthe wife, and 
that, therefore, she m st:ll a. virgin, would not, 
1pso facto entitle ber to & divorce, unless it 1s" 
froved that the hüsband is capable of cohabita- 
top with her pst : 
‘Boe rule of e Muhammadan Lew requirmg’ 
the wife to agree to the exercise of the con) 
rights by the hus for & penod o! 
one year, 80 as to give hun opportumty to 
prora "un he 18 not impotent, is enforcrble [p 30, 
. co. e al ` 
A. finding of faot based on a musconception of 
evidence can be interfered with by ge Oourt 
in second appeal [p 29, col 1] S 
Letters Patent Appeal against an order 
of Mr. Justice Kanhaiya Lal, printed ~as; 
75 Ind, Oas 502, dated the 10th July 1923. 
Mr «Iqbal Ahmad, for the Appellant. 
Messrs. Malcomeon and M A Anz, fer 
the Respondents 
JUDGMENT. S 
Sulaiman, J.— Letters Patent Appéals 
Ko, 149 and No. 15% ro connected and 
arose,out of $wo suite, one brought by 
Mohammed Ibrahim, the husband, for 
restitution. of; conjugal Bit and the 
_other ‘brought "by his wife, Musammat 
Altafan, for the annulment of their 


` m&rriage on the ground that the husband 


was impotent. e E 
The parties were married in 1914 when 


the girl was about 13 years old and the ' 


husband some 3 or 4 years older. It 
is not disputed that for some six years 
after the marriage the husband and wife 
lived together and had accesa to each 
other. Owing to some. subsequent 
differences the wife came-away from the 
house and has since. been living sepa- 


* , ately with her own parents. 


The Oourt of first jnstunce dismissed 
¿he suit. for the restitution of con-. 
jugal rights and“ decreed the claim 
for the’anpufment of the marriage zn 
toto ° ` 
e On appeal. tHe learned: District Judge 
“same to a different conclusion. ' His: 


INDIAN. OASES:; 


. the findig, 


.had had no intercourse with a man. 


, the other hand, the husband 


"uj 


998. 


finding amounted to holding that the ‘ 
husband was not proved to be impo- 
tent and he accordingly decreed the suit 
for the restitution of conjugal rights 
and dismissed the’ suit with regard to. 
the annulment of thé marrjage. On a, 
second, appeal to this Ourt a learned. 
Judge of thig Court has taken & different . 
view. . He,,came to the conclusion that, 
got thé learnéd Distriet Judge , 
was not gündihg of faet so as to be pind- ' 
ingon him and he held that under the. | 
strict Muhemimadan Law a decree misi 
should bé pássed in favour of the wife. 
for the'snnulment of her marriage with, 
the defendant, but it would not be made 
absolute tilla year from the date of the, 
decree, during which period the defend- 
ant husband should lave access to his 
wife so as to beable, to exercise his, 
marital rights AES 
He accordingly passed; a decree, in., 
the suit for annulment of the ‘marriage | 
and remanded the suit for the restitüz, 
tion of conjugal rights The wife has, 
submitted to the decree, but the 
husband has appealed in both ‘the 
cases I . 
The suit for the restitution of con- 
jugal rights has been remanded to the. 
Court of first instance with s direction 
to reinstate, it^ and to dispose of it 
in accordance with the final result of 
the cross suit for ths annulment of the, 


marriage 
Bo far as this order is  con-, 
cerned it cannot be questioned if 


the order in' the, other case is to be, 
upheld. ` 

Thè first point which, we have to 
consider 1s whether the finding’ of the 
learned District Judge was a finding, of” 
fact binding on this Court in a second 
appeal The learned Judge did, not be-: 
lieve the oral evidence adduced by the 
parties, but' rested his decision entirely 
on the medical evidence The position 
as regards the expert evidence was this. , 
Two lady Doctors were examindéd on 
behalf of the wife whose statemerits 
were that she was'still & virgin And 
that her hymen was intact and that, 
therefore, so far as they could judge she 
On 
produced. 


"Wee -> 
MOHAMMAD IBRAHIM Y. ALTAFAN.' 5 


| three Doctors ,whose view was to the: 
effect "that -there was. apparently no 
physical. defect in the husband and 


“INDIAN nsis, ET 


that he was not impotent "The Doctors, 


.however had to admit that. 
possible that thé plaintiff might be 
f impotent towatds One woman for whom 
"he'has no liking even though he may 
be potent with regard to other women. 
‘The learned District 
that the evidence’ of these two ‘sets’ of 
medical éxpérta' was. divergent “and 
.came to ‘the conclusion that the evi- 
dencé produced by the husband was 
r more weighty. - 
We -are'of opinion that the evidénce 
of the’ two seta of medical experts "was 


»notneceasári!y contradictory. "The lady... 
‘rule of mere procedure which would be 


- Doctors had tried to prove that the 


B was ` 


Judge thought . 


woman was stilla virgin and-that her- 


hymen was still intact 
Doctors, -who thad had. no opportunity 
of examining ‘the wife, could not, of 
, Course, express any . opinion on this ' 
:point, Their evidence was confined to 
| what they gathered after examining the - 
- husband., "There, was, therefore, a possi- 
`, bility. that | "both these: sete of - x 


MES view of ARS matter we, are 


aE opinion that ıt was open to the 
'lesrnéd Judge of this Court to consider 
, this finding afresh and arrive at his own. 
‘‘eonélusions. ' 

. We think that it. was open to-the 
` learned. Judge of this Court to re-con- 
. Sidér the matter and hold .thatit has 
-not ‘been adequately . established that 
. the “wife was not a virgin or that the 
‘husband actually had „an intercourse 





s with Her, or that he was potent towards ` 


"Ber. 

"Tbe, learned ` Judge of . this Court 
has referred to the authorities of the 
` Muhantmadan Law and laid down that 
` according to that law where à woman 
- ‘brings her husband beforea Judge, and 
.demands a separation on the ground of 
; impotence and alleges that she is still 


le virgin, the casa is to be, ,8djournéd “potent 


-Thè male, 


'' regard to ‘6thers. 
tiises’ that the ; ‘Husband should aye full 


Bae ngs 
a m "E os $ 

“that year, ‘the. *womas *ahbuld Atill allege 
“that she isa virgin, an inspettion by 
Women is to be' ordered, and if they 


declare’that she is not a virgin then her, 


claim should be ‘dismissed, but if they 
declare that she is -a. virgin | then that 


_fact ooupled with a statement ‘on . oath 
,Sliould be accepted, There can bé: no 


doubt that this i8 4 correct statement 
of the strict Mihammadan Law. Al 


the leading authorities, namely, Hidaya, 
,, Fatwa-Kazi-Khan, 


Durrul Mukhtar 

Raddul Mukhtar, Fatwa-Alamgiri as well 
as the English commentators accept eit 
i be a correct Statement of the Hanafi 


Whether ‘the rule thus laid down" ig: a 


‘taken to have- been supersedéd by. the 
British ' lav. of procedure, or “Wwhether’ 
„it containg &ny part of & substantive Jaw 


“which jin matters of divorce i is entorcible. 
"The method prescribed for bringirfg the 
husband before the Kazi ang the? way 
in which the,evidence is-to be recorded: 
and the rule of law regardiig what 
weight is to be-attached fo thàt.évi- 
dence are, of course, rules of procedure. 
But itseems to mt, that the. right "of 
‘the: husband to ‘haye ` an, pEortusity 
of Hou that He is not impote 

isnot a rule of procedure but a ps 
stantialright recognised by the Muham- 
madan Law. “Under the Muhammadan 
Law a wife has no absolute right to ob- 
tain a divorce, She hasthat right under 


certain specific contingencies and con- 
ditions. e mere fact that since the 
marriage ‘the-husband hashad ‘no inter- 


Gourse-with her ard that, therefore,” ‘she 
is still a virgin would. not 1pso 





= 


ed Judge of this Court, contem: He 
that there ‘may ‘be jmpotence “with: 

gard to one woman though ‘not with 
It, therefore, -recog- 


opportunity, after hg has once ‘been 
challenged, to prove that he is -not im- e 


-fóra yéar, and if after tha. expiry of ~siantive right and not a mere rule’ òf 


N * . 


D Bul Tihs 
madan Law; às CY out by: the pred ` 


Eus point wath consideration iis 







‘Thig, in my opipión;: ishis! sub- : 


91 1378), s 60—Detlaratory sut an respect of futu 
didemniy, twhethert maintasnable, . 


Bà ; 


` NbIAN oaste. 
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procedure. The sup of the period of 
one yearcomprising all the four seasons 
was , according to the Hidaya based on 
certain apecific grounds, That period 

been unanimously accepted as & 
correct criterion for the’ test, I, there- 
fore, agree with the view taken by the 
learned Judge of this Court that the rule 


. of the’ Muhammadan Law requiring the 


wife to agree to the exercise of the 


‘conjugal nghte by the defendant hus- 


bend for & period of one year 80 as 
to give him full opportunity to 
rove that he is not impotent is en- 
orcible. | i 

The last point urged in the grounds 
of appeal is that the conditions ım- 
posed by the learned Judge are not 
fair. We ecannot accept this conten- 
tion. The learned Judge has ordered 


that the wife should live in the kouse ` 


of her parente or elsewhere but not 
outside Aligarh and that wherever she 
lives she must allow full access to 
the, defendant at all reasonable 
times toe exercise his marital rights 


` ag her husband, ' This, we think, is & fair 


and just order. on ] 
J would, therefofe, dismiss this appeal 
with coets, / 
Mukerji, J.— agree. i 
-By the Court.—This appeal is 
dismissed with costs including in this 
‘Court fees on the higher scale. _ 
' K, B.D. Appeal dismissed. 
. l ! 
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BOMBAY HIGH COURT. 
SECOND CrviL ÁPPEAn No. 216 or 1922. 
°. April 7; 1924. 
Present:—Mr. Justice Pratt and 
Mr. Justice Fawcett. 
ACHALSINGH KESRISINGH— 
DRFENDANTS—À PPELLANTS 


versus 
"DOLATSINGH SURAJMALJY 
—PLAIN —RESPONDENT. 


Bombay Village sPolwe Act (Bom Act VIII of 
1887), 5 ,. S — Appointment of eun Dutrit Maps- 
trate, vurtediction of—Salary of pegla—Payment 
ialukdar—Re-vmfsirsement, right TEM 
ief Act (I of 1877), 8 42— Contract Act ZX of 


A Dustrict Magistrate has power under sec 
tion 3 of the Bombay Village Pohce Act, ‘to 
appoint village and can ask the local officials 
to nominate suitable persons for the appointment 
[p 31, col 9] . 1 

The pay of the pag: 18 a charge on thé re- 


venues and a person who has been obliged bw. 


the District Magistrate t5 make the payment 18 
-antitled, under section 69 of the Contract Act, to 
be reimbursed by the person who is prumerily 
liable for ıt [usd] 


There ıs no cause of -action for a declara- . 


tion in respect of a future ht of mdemnity, 
as section 42 of the Specific Relief Act 1s hmrted 
to status and right in. property. [thid ] Ya 


Deokali Koer v Kedar Nath, 15 Ind. Oas 427, 
39 O 704, 10 O W. N 888, followed. * i 

Second appeal from the decision of 
the District Judge, Ahmedabad, ‘ in 
Appeal No 228 of 1915, confirming that 
of the Subordinate Judge at , Virangaum, 
in Civil Suit No. 581 of 1912, 


erie for the Appellants. 
- Mr. G: S. Rao, for the Respondent.. , 
JUDGMENT. i 
Pratt, J.—This case has been th 

subject ‘of a protracted litigation "but 
the essential facts are few. In the' year 
1905 the District Magistrate being of 
opinion that the: employment of two 
extra pages in the village of Kamijla 
was necessary, required the aval karkun 
of Viramgaum to take statements of the 
dhayats on the point, The aval karkin 
took down the statements of the bhayats 
(Exhibits 33 and 34), and they were not 
willing to employ two pagis. ereafter 
the District Magistrate directed ' the 
plaintiff, who is the Ohief of Patdi, to 
employ two pagis. This appears from the 
' District Magistrate's order dated Novem- 
ber 27, 1906, Exhibit 361 and the extract: 
from the Barmshi of the Patdi Durbar 
. which contains & summary of the cor 
respondence on the subject between the 
mamlatdar and the Durbar. The two 8, 
who were the nominees‘ of the Patdi 
Durbar were appointed by the Collector. 
The plaintiff has been paying their Wages, 
and seeks to recover a half ,share of 
the wages that he had paid for the 
defendant who isa jiwazdar entitled to 
a half share of the revenue ofthe village: 
-He seeks not only to recover the amount 
that he has already paid, but-also prays 


. fora declagation of his right to reimburse 
C a i . 


Mr. G N. Thakor (with him Mr. R. J... 


` 


SoE 831 


himself from the defendant in respec 
of the future payments. ` 
The first point made by Mr. Thakor 


- is that the -District Magistrate had no 


jurisdiction to appoint the village pagis 
his matter was concluded by the inter- 
locutory judgment: of this Court given 
on October 9, 1919. ' 
tends that that 
misunderstood, and that all that the 
. judgment decided was that the' right of 
the" District Magistrate to make the 
' appointment of the village pagis was- ẹ 
quéstion of evidence dependent upon 

' whether the organization of the village 
did or did not include the appointment 
ofihe stipendiary village servants He 


` guggesta'that the retrial should have 


included further evidence as to whether 
organization of the village was such as 
to make it competent to the District 
‘Magistrate to make such Wr xii 
But if, that.had been ‘the effect of that 
judgment, the High Court would surely 
-have: proceeded under.O. XLI, r 25, and 
have either called for further evidence 
on the préliminary issue or framed an 
' issue as ‘to whether the organization of 
the village was such as. to justify the 


Qo B 'pointments. As a matter of fact the 


4 


gh Court’ proceeded under O. XLI, 

r, 23, reversed the decree of the’ lower 
` Court and remanded the case for re-tnal 
of the-rest of the issues. No doubt there 
are observations in the judgment which 
lend colour to Mr- Thakor's construction 
of it inasmuch' as the' only evidence 
pointed to: in the judgment ‘in support 
ofthe conclusion that the organization 
of the village contemplated the appoint- 
ment ‘of the: stipendiary village servants, 
was a Government Resolution .of the 
ear 1895. But we are not here’ to sit 
in review of that judgment and there 
is no doubt that the effect of the jndg- 
` ment was to hold that the District 
istrate had power under section 3 


of Bombay - Act of 1867 to make’ 


*. the appointments and that the judgment 


was 80 construed by the appellants’ own 
Pieader in the District Court. We must, 
‘therefore, hold that Mr. Thakor’s first 
"point -is concluded by the judgment: of 
this Court dated October 9, 1919 

"Mr. -Thakor then conténds’ that-even, 


` 
' 


 JNDHON CASES, Bs atone, ail i 


` ` AOHALSINGH KBSRISINGH V. DOLATSINGH BURAJMALJL &— --—' 5 s 7 


` 


Mr. Thakor 'con-: 
judgment Bas ‘been : 


` 


al, 
.. s 
if the District Mágisirate , had power 
under section 3'of Bombay Act VIII of 
1807 to ‘make the appointments he had 
no power to .delegate making of those 
appointments to, the Chief of Pati of 
to any other authority. This is a ques- 
tion ‘of fact and is concluded by‘ the 
judgment: of the District’ Judge ‘for-he 
says: “There isno question of delega- 
tion at all. What pl&intiff was called 
upon to,do was to nominate two, men 
for appointment as pagis" What he 
pened was that the District Magis 
through his local officials askede the 
Patd: Durbar to:nametwo individuals, 
and that he then subsequently appointed’ 
the two ifidividuals whom the Patdi 
Durbar had nominsted., This it was 


competent for the Magistrate to do. ' ' . 


I do net understand the defendants’ 
contention ,that.the Durbar had no right 
to make the;nomination. As a matter 


of fnct.they were first asked to nominate ' 
.two men for the appointment ,and it. 


was owing to their ‘failur@to nominate 
that the District Magistrate appointed 
the. naminees of the Padi Durbar. 


There is no suggestion that the District: 


Magistrate's spare to appoint ‘under 
section d of Village Police Act was con- 
ditional on his sappointfng nominees 
either of the Durbar’ or of the 'bhayats. 
The two pagi, therefore, were validly 
appointed ' ° 


against the defendant in respect of 
payments which he had been ordered 
to m&ke by ths District Magistrate aro 
grounded both in the plaint and in the 
Judgment .of the lower Courts on. sec- 
tions 69 and 70 of the Indian Contract 
Act. The pay of the pagis is admittedly. 
a charge on the revenues and plain 
has a right of re-imbursement under 
section 69 for he has been obliged by 
the District Magistrate to make a pay 


ment for which the defendant is primari- : 


ly liable, i e š 

But there-can be ho cause of action 
for a declaration in respect "of future 
right. of indemnity, for section 42 of 
the Specific Relief Act is limited, ga, 


pointed oat ‘by Sir Lawrence Jenkirfe 


„ia his judgment im. Dgokali Koer wy. ` 


The plaintiffs claim for indenmity. 


MATADIN TBWART 9; BURAJBALI-SINGH. 
‘Kedar Nath (1) to Bfatus and rights in 
‘property. |, % 
..Lwould,,therefore, vary the decree of 
‘the lower rAppellate Court by giving the 
eplaintiff & decree to recover Rs. 315-7-9 
-with terest at six per cent., per 
„annum till realization and cost of. the 
suit in the two lower Courts from the 
„defendants. , jas 
` iPlaintiffs suit for declaration is. dis- 


:migsed. ‘ E : 

' Ràoh party. to bear his own costs in 
-t¥e'appeal in this Court. N 
. "Haw cett,.J.—1 agree generally with 
the. judgment .just .deliveréd by my 
Jearned, brother. On the main points at 
issue, I think the judgment*of the lower 
Court, in paragraphs 3- to 7 very ably 
discusses the “questions .of the right of 
interference of Government and the res- 
peotive rights of the plaintiff and ‘the 
‘defendants, With régard to the appoint- 
ment of these two' pagis, I agree with 
‘the remarks'of the learned District Judge 
on the partjcular pointe. arising there- 
tunder. ' , 1 

As regards the &ppliéability of sections 


69 and 70 of the Indiam Contract Act, ' 


I'donot think that section 70 applies, 
as ‘the payment in question was not one 
"intended for the benefit of the defendants, 
‘and’ cannot 
‘benefits Him otherwise than as an ordi- 
nary resident inghe village ihterested in 
its general, peace and security, In my 
opihion, howéver, the provisions of sec- 
‘tion 69 are wide enough to cover the 
-present case The plaintiff was a person 
"Who was ‘interested in the payment of 
‘this money; inasmuch’ as it was made 
bona fide for the protection 'of his own 
‘interests “There had ‘actually been & 
threat, as evidenced by ‘the 'Mamlatdar's 
smem0:of February 20th, 1907, Exhibit 243, 
‘that; if the- plexntiff failed to act upon 
the District Magistrate's. orders within a 
.Gartaih time, steps would be. taken -to 
appoint two pagisand to recover their 
pay from the plaintiff, and that would 
necessarily put him ‘in -a derogatory 
position’ ‘whith ‘he would be anxious 
to avoid. It seems tp me, therefore; that 
‘be plaintiff Was actuated „in making 
ad M5-Ind, Cas. 427, 39.C A704, 46 O W N. 
° 


iNDIAN:OAGES. 


e said to be one which. 


„faga 


this payment by .a “desire to protect his 
own interests, and it was not a‘ case a 
mere officious interference. I agree with. 
the commentary: in Pollock and Mullais 


Indian Gontract Act, 4th Edition, page . . 


381, where it is said :— . ` 
“The view taken in th® most recent: 
cases is that this section applies to suits 
for contribution where both the plaintiff 
-and the defendant were liable for :the 
money paid by the plaintiff.. “This view, 
“it ig submitted, is sound. ‘The section js 
general in its terms, and there is no^ 
‘reason why attempts should be made to 
„restrict -its operation” _, ; ; 
^ As regards the déclaration that bas 
-'b&en granted, I do not;think the plaintiff 
is entitled to anything beyond the ` 
decision that he can recover the amount 
claimed in the-suit The decision will 
operate as res judtcata with regard to 
any future litigation . arising - under 
similar circumstances. : But the circum- 
stances are of an exceptional nature, 
.and it is undesirable to.stereotype them. 
.They may be. altered 
tities or ‘by consent, and -it is, [ 
think, wrong , to. make any déc- 
laration that-would in any way interfere 
«with this being.done. I 
K. 8. D. 


` 


Decree pared. ` 
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ALLAHABAD HIGH COURT^ 

SECOND OrvirArPmAL No. 1322 br 1921; 

April 17, 1923. . ) 

- Present -—Mr. Justice Gokul Prasad. > 

MATADIN TEWARI-—DBEFBNDANT— . 
3 APPELLANT 


A versus EM : 
SURAJBALI SINGH AND;OTEBRS—- 
` PLAINTIFF8— RESPONDENTS. 

Law—Joint famiuly—Alrenation, - Md 
dero Men dd portion eof, 

5 d : 
always possible for a vendor to sell 
a property "for the exact amount 
sTequir family necessity, but that ‘would 
manager of a Hmdu family to 
sell | poroty for ,a larger "amount 

, than was absolutely necessary i 1 , 
greater portion. of the consideration for 
an elienatjon by the manager of a joint Hindu family 
is-found to be for necegalty, the question for detér- 


Hindu 
ma £ 
not for 
It 18 not 


` 


by. the . autho- . 


'.^ Xl 83] 
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, mination iis whether the. portion of the considers- 

` tion which was not taken for necesalty -Wag ' 

‘such a small ' part of the consideration 88 

ought not to'be taken into account in determining . 

ao the alenation should ‘be set "aside or 
s Up. 


. Jas Narain v. Qoi d T 80 Ind Oas 1006,' 
uA A Dg bal, TIT Sa A S . 


Gobind S HrU 5A 330, A W 
(2803) 57 a uw Da: eee v Abu Jafar, 27 x 
94,, A. N. (1905) 68 and Nathu, Ram v. ' Kan- 


hay aœ Lal, 80 Ind Cas. 226, zelled on 
ere a dum of Ra 80, out ir toal dade 
sideration of Rs 400 for qe alanokan by the 
of a.jomt Hindu y,is found not to 
have taken for neceasity, the sum 18' not 
such 4 small amount as might be neglected in 
,'(Congiderg thé question ‘valid necessity for 
Chhaka Os O” and tho allenation 'cannot be 

‘a * us ve ; 


-Becond ap eal from: a decree vof the- 


, Bubording te Judge, Jaunpur, dated the 
. 20th of Ja une 1921. ] 


Dr. K. N. Katju, for the Appellant., 
Mr. N. C. Vaish, for..the Respondents. 


J UDGMENT.—This is an 'appeal 
,"by the defendant arising under the 
` following, circumstances. On the 14thof 
` September 1917, Randhir Bingh who was 
an uncle ;of ` the, plaintiffs and, has now 
been found to be the, manager of the 
joint Hindu family consisting: of himself 

- and the plaintiffs executed a- perpetual , 
lease of sT acres, of land lot No. 148) ın 
' favour of the defendant, Matadin Tewari. 
. ‘In! September 1920 ‘the plaintiffe-re- 
' spondents brought, the present, suit for 
setting aside the lease on the ground that 
although ,the, property covered by the: 
leaše was joint property, Randhir, Singh 
who lived separate "from the plaintiffs 
had ‘no, right’ to give,a lease thereof to 
the défendant in spite of the prohibition - 
of the plaintiffs. They further alleged 
that the lease’was without -consideration. 

-The defendant's case.in reply was that 

° the ‘family , was, joint family and - 
Randhir Singh was the manager thereof, , 
that’ fhe lease was tolbenefit the family 
88 à nazrana was, required for re-building 
. the family . house which had fallen down. 
The. First oe decreed the claim uncon- 


` “ditionally. .On appeal by the defendant 
- the lower Eid. te Oourt has modified 
(sha decree of the First Coutt by adding 


E: 'condition that the plaintiffs must: pay 
"Rs. 320 to the ` defendant No. 1^ within 


3 ' 
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four months. before’ “the lease can be set 
&side:and in case df their default to do 
so the, suit should stand dismissed. The 
* defendantcomes here in second appeal: ana 
his contention is that the plaintifts" 
‘should have been dismissed and that no 
' relief should have been given: to them. P 
' large number. of ‘cases has been cited 
‘before me. The net result of all these cases 
V vory “well summarised in the ‘case of 
' Jat Narain v. Bhagwan Pande (1) decided - 
b a Bench of this Court. The following 
ervations, appear at page 622* ofthe ` 
S DOE: '"fThe-.point for determination 
in each case, therefore, is whether *the 
portion of the consideration, which was 
not taken fgr legal necessity, was such & 
small part as ought’ not tó be taken 
into account in determining whether the 
sale should be set aside or upheld.” In 
the presen case. fhe lower Ap rm 
Court had not come a clear 
on the question and n had, eoe i 
remit certain issues to the Court, below, 
The result of the findings is t the 
whole óf the considerationeof 400 
was paid and that Rs. 306 was the amount 
required-for legal necessity, namely the 
‘costa of re-building the. house and a 
small sum of ;Rs, l4' for’ expenses of 
stamp and registration of the lease in 
. dispute. `` As to the balafce of Rs. 80 
out ofthe consideration of Rs. 400 the . 
finding is that this money was ‘really 
required to-pay up a prbr mortgage bot 
this prior mortgage could not be said , 
to be for valid.necessity. It is quite 
true that itis not alwayse ible for a 
vendor or a manager to sell-or mortgage 
a property ‘forthe exact amount requir- 
ed for family necessity but that" would 
not justify the manager ‘of a Hindu 
fanily to . mortgage or sell property ‘for 
a larger amount than was ebsolutely 
necessary. In the present case, in my 
opinión, the sum of Rs, 80 out - of the , 
total considefation of Rs. 400 was not, 
such & small amount as might, be ne- * 
glected'in considesing the question of 
the valid: necessity for tbe lease. Fol* 
lowing, therefore, the principle of law’ 


80 Ind’ Cas. 1008; 28 .A Ly J. 681; , 
1 Q (a) a8; MA MS inde dde 









` .* cation order 


EI 
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laid. down in ° Gobind Singh v. 
Bdldeo Singh (2), Ram Dei Kunwar v. 
Abu Jafar (3), Nathu Ram v. Kanhaiya 
4) and Jar Narain v. Bhagwan Pande 
(1), Í cannot but come to the conclusion 
that the view taken bythelower Appellate 
Court was the right view and I see no 
reason to disturb its decree. I confirm 
it and dismiss this appeal with costa 
including in this Court fees on the high 
e, ' 


Appeal dismissed. 
V 


Z. K. & 
° 
95 A, 330, A. W, N. (1903) 57. 
3) 27 A. 404, A W N. (1905) 68 
4) 80 Ind, Cas, 226. ° 
° . r 
x ' 
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BOMBAY HIGH COURT. 
OzrarNAL Oryrr, Surr No. 1050 or 1924. 
May 3p, 1924. s 
Present: Sir Norman Macleod, Kr., 
Chief Justice. 
ANDREW ROZARIO—PLAINTIFF ' 


e versus 
MAHOMED ‘IBRAHIM SARANG—- 
S DEFENDANT. 


Insolvency—Deores by insolvent- -Decree, setting | 


aside of— 2 

.À decree obtained by an insolvent, for, an 
amount due to him prior to his adjudication, in 
concealment’ of his insolvency from Gourt, should 
be set agide on a suit by the judgment-debtor. 


[p. 41, ool P 

If an ag r of a debt sues, concealing , the 

m the Court, that ima sense 18 & 

fraud on 
insolvent, a fraud also on creditors, but it 18 not a 
fraud whicH touches the merits ofthe case, whore 
the moneys were advanced long before the adjudi- 
[p 40, col "2.] 
Fraudulent decrees, effect of, discussed. 


*' Mr, Campbell, for the Plaintiff. `. 
` Mr-Jánnah, for the Defendant. 


JUDGMENT.*-The plaintiff liasfiled 


e *this guit to set aside a decree obtained 


“by the defendant against Him: in Suit 
e No. 3367 of 1923 for Re, 


iNDIAM CASED. . 


, Assignée, he had no legal 
b 


the Oourt.and, in the ‘case of an . 
of Counsel could 


1900 with interest. 


I tosa 


„and costs, on October 39, 1923: The 


defendant was adjudicated an, insolvent 
on his own petition-on November 30, 
1922. Before the Official Assignee he 


filed “a statement showing hiabilitied , 


Rs. 13,000 and outstanding debts Re. 2,000 
doubtful He described himself as! a 
ship repairer and supplier of, coolies 
and said he had no books of account 


~or loose papers as he. did not keep 
"any. He did not file his schedule and 


nothing further was done in the matter of 
the petition. D 
Clearly as the insolvent's interest in 
the debt, if any, due by the present 
plaintiff had become vested in the Official 
right to bring 
een discovere 


the suit: If this ha 


before the decree was passed, the Official | 


Assignee would have been given ‘an 


opportunity. of deciding whether . he’ 


ould be brought on the’ record as 
plaintiff, and if he had refused the suit 
would have been dismissed. a 
Within a short time after the decree 
was passed the paar discovered that 
the defendant who had been suing him 
was an insolvent, so he instructed his 
Solicitors to write that the decree passed 
in the suit was null and void. 1 
On November 21, the Official Assignee, 
having become aware of the decree 
having been passed, wrote to the plaintiff 
demanding payment of the decretal 
amount, 
that the decree was null ‘and void. 
Although the Official Assignee took no 
steps to get the decree executed ‘the 
plaintiff filed this suit on, March 26, 
1994. He claims that.he is entitled to 
have the decree in Suit No. 3867 of 1923 
get aside on the ground that it was obtain- 
ed by the fraud of the defendant. 
It seems rp that the researches 
d no direct authority 
on the point, or any discussion. in, the 
text books on the legal status of a decree 
obtained by the original owner of chose 
of action who had in fact no right to sue 
at.the time by reason of the 
action having become vested in another. 
"The case of Ex parte Carter, In te 


Carter (1) relied’ upon by Mr. Jinnah, 


qq 3 e. D. 808; 45 L, J, Bk. 1457 35 Th 


. 


r 


he plaintiff's Solicitors replied - 


chose in .. 
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does not help me whem the facta are 
considered. Àn undischarged bankrupt 
sued to recover commission he had earned 
while the bankruptcy proceedings were 
‘pending and obtained a decree. The 
trustee thereupon intervened, but negotia- 
tions for a settlement whereby the 
trustees was to be paid £100 out of the 
decretal amount having broken down, 
the bankrupt issued a debtor's sum- 
mons against the defendant The Re- 
istrar made an order in the bankrupt's 
vour, but this was reversed on appeal. 
The Court held that though the plaintiff 
could bring the action and might even 
levy execution, he was not entitled to the 
beneficial interest in the decree since his 
after-acquired property was vested in 
the trustee. Consequently the debtor's 
summons, which apparently was not a 
stop in execution, was not competent. 

r. Jinnah argued that if the bankrupt 
could sue for an after-acquired chose 
in action which was vested in the 
trustee, he could also sue for a chose 
in action to which he was. entitled at 
the date of the bankruptcy, but there 
is this difference between the bankrupt's 
estate, which vests in the trustee on 
bankruptcy, and  after-acquired pro- 
perty, which also vests on acquisition, 
that the bankrupt can' deal with the 
latter until the trustee intervenes. If 
he sues in respect ofan after-ac d 
chose in action he can obtain a decreas 
and if the decree is satisfied before the 
trustee intervenes the judgment-debtor 
obtains a good discharge. The question 
then remains between the trustee and 
the bankrupt if the after-acquisition is 
discovered. In other words persons who 
deal with an undischarged bankrupt 
in good faith for value with regard to 
after-acquired: property are protected: 
Cohen v. Mitchell (2). It is otherwise 
with regard to property which actually 
vests in the trustee at the date of the 
adjudication order. Whether or not the 
defendant knew that he had no right 
to sue for the money he said he had 
advanced to the plaintiff seems to be 
immaterial. He must be táken to have 
known that his outstandings passed to 


(2 (1833) 233 Q B D 232, 59 L J Q B. 49, 


"63 L. T. 203, 33 W. R. 531; 7 Marrou Q7, 
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— T. 419, 25 W. R. 783, 


E: 


“the Official Assigns% and that he had 


wrongfully concealed the diary the entries 
in which he relied on to prove his case. ' 
He is, therefore, liable to have proceed- 
ings taken against him under the pro ° 
visions of the Insolvency Act, The 
Official Assignee after the thréats con- 
tained in they correspondence ending Oii 
November 29, 1923, made no attempt 
get his name 
that he could execute the decree, T 
cannot say whether such an ‘attempt 
would be sucéessful but, it “is quite 
clear that unless the adjudication orger 
is annulled the insolvent cannot execute 
his decree. i 

Now a suif will lie to set aside a decree 
obtained by fraud. é: 

The text books confine themselves to 
stating that simple proposition, but it is . 
far too wide. I should be inclined to say 
that many decrees are obtained by the 
fraud of the successful party, which 
cannot be set aside by filing amother 
suit, and when the authorities are ex- 
amined the difficulty of laying down 
any principle to establish /a distinction 
between frauds which, if proved, will 
enable the unsuccessful pariy to set 
aside a decree antlthose which will not 
support such a suit is apparent. It has 
been said that the fraud must be a - 
fraud on the Court, but that is not a 
very helpful definition gas every party 
who swears’ falsely to support his case 


commits a fraud on the Court, and yet I - 


doubt very much if the unsuccessful 
opponent would ‘be allowed to go to 
trial 1n another suit on the issue whether 
the defendant had spoken the truth in 
the previous suit. ` š 
In Flower v. Lloyd (3) thé plaintifis 
had commenced- an action ‘to restrain 
the defendants from infringing their 
patent and. obtained a judgment, which 
was reversed by the Court of Appeal, 
on the ground that the defendants 
process was no anggena of the plaint- 
iffs' patent. The’ plaintiffs then applied, 
to have the appeal ré-heard with fresh 
evidence on the ground that «when an 
ert, sent down by the Court whose 


evidence was the only material evidence 


($) (1877) &Ch. D. 297; 48 È. J. Oh. 838; 87 T? ° 


a . 
laced on the record. š 


for j ent as we 
obtained ‘by fraud 
. ‘y Power, and there still ig 


ppeal was obtained by a fraud practise- 
edeon the Court below.. Jessel, MU R. 
held that the motion - ej 


ad jurisdiction, to 


: ‘a case and the Master 


;frau 


Trong, although ‘there had 
m 


, todo justice arid get rid of the crigifial’ 
+ decree, „That always ‘rei 
J bas L.'J., pad (page 301 N 
"AL, 7 at in the case of & decree 
nde. 


' obtained the ju 


s will have a -re:hearing of the whol 
° ' Case' until that ¿fraud is established, 
The thing, must be tried as-a-distinct R. 


e Court of Chancery 
give relief in ‘such 


anything else "by ‘evidence p per 
.iaken directed’ to'that issue, and w. 


INDIANCASER © "T Tipsa 


fraud. That ‘would be “tried Hie 
y 
olly 


free from and’ unembarrassed by any of 


the expert's inspection: "Flower v. d 


arges of fraud 2 
agreeing with 

MAIS, added’ (page 333).— ^. 

to'be is a very ‘grave ‘general’ question of far 


4» e Vice-Chancellor considered the 

ud established and. the defendant 

` appealed p pggallay, L. J., held that the 
a 


‘gutories, ‘or a” misleading’ production 


of ' 


documenta, or" of a machine, or of a 


rocess had’ been given?- There are, 


£ 2 
` 


^ 


1 
le 
1 
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commencement of a, new series - of 


actions,” - ; š 
Thesiger, L. J., concurred. with these 
remarks  Baggallay, L. J. desired, to. 
reserve for himself an. opportunity of 
ly ,considering. the . question how, 
Ying régárdeto general principles;and. 
authority, it would be ` al 
With cáses,if and when any should arise, 
in’ which it should Bé cleárly' proved: 
thata judgmént had been' obtained by 
the fraud ‘of’, one of' the parties, whick, 
judgment’ but for such" fraud’ would have’ 
eanin favour óf the other party. He: 
would. much  regrét to 'fdel “himself 
compelled’ to’ hold-that the. Coürt'hàd: 

' no,power'tó deprive the ‘su I but 
fraudulent „party of the advantage to bé 
derived, from what he had: so obtained 
bý fraud, | . "" A SATA 
, In Baker v. Wadsworth. (5) the plaintiff 
having, failed in an action to recover 
Parent of certain cottagés and land 
fought another action to get asidé the 
previous judgment on.the ground-‘that 
the’ defendant obtained a verdict in, hér 
favour, fraudulently by falsely and frau- 


0f, delivery. of defence, the plaint 


,:the judgment.’ 


' wab given for the earlier Will. 


dulantly committing perjury In delenit 
d 


moved ..for judgment, Wright ` ai 
Darling, JJ , refused the application TEA 
the ground that there was no authority. 
that the mere proof that a, judgment 
had been, obtainéd by perjury was saffi- 
cient to induce, the' Court’ to set aside 
it.’ A few mouths later the 
case of Cole v. Langford (6) came for 
hearing on à similar’ application before 
another. Divisional Bench , when ‘the 
, previous judgment'was set aside on the 
ground that the jurisdiction had been 
exercised in several’ cases, since’ Flower 
v. Lloyd (4) notably the case'of Priest- 
nan v. Thomas (7). With all'due respect 


. ‘that case wad hardly in point. Inan action 


for Probate two’ Wills were propounded. 
A compromise ‘was effected ‘and judgment 
ubse- 
quently it was discovered that the earlier 
Will was à forgery and.in an, action in 


f, “2 A I 


Q 884) 9 P D. 910, 531, J. P, 09. 81 L, T 
43, 32 WR, 7 57. E 


£ 
Pel š Sa du < D 
-r s B Bet) te Og ‘ 08 


Cat ote BE S qbus dise. NIMES 
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‘Proper, to, deal - 


: 9 M Ps d n 30 — -'.` I 
7,60808 2 Q B 36, 67 L'J. Q. B-608, 14 T — 


; L, T325, 3 W R 


37, 


e 
the. Chancery- Division, judgment was 


En setting’ asid® the , compromise. 
hen'& suit Wasffiled in the Probate 
Division for revocation ‘ of‘ the , Probate" 
of the earlier „Wiland it was held that’, 
the défendant'was' estopped from. deny-^ 
ing the forgery:-' The procedure‘adopted -' 
seems” gerer chmbrous, but clearly- 
a‘grant’ of'Probaté-in ñ suit’ isnot like . 
a‘judgmént inte? partes in‘ dn-ordinary~ 
action and it’ would be impossible to 
rule out the jurisdiction-of the Court in 
another’ proceeding to consider ah nee 
whether the Will'which was propounded! 
was a forgery)’ The Court -might;hfvo 


referred with ‘greater force"to'.Abouloff ' 


v. 'Oppénhewger (8).*-The* plaintiff. had 
filed a suit :againbt the defendants in the 


District Court of Tiflis in the’ Empire of 


Russia and ‘obtained judgment. in his 
favour whereby it'was decreed’ that the 
defendants should return fo the plaintiff 
certain -goods and” in’; default that the 
plaintiff should: reeover their value, ‘An, 
appeal to ' the ' High Court of 


Tifis against- this judgment "was dis- ` 


missed with;coste.| The plaintiff then 
filed’ an action inthe Queen's “Bench. 
Division to .recovet ‘the’ value ` of the. 
goods so decréed,in defanlt of posses- 
sion’ of- the ‘goods ehaving' been given: 
The defenddnts pleaded -ms' a distinct 
defence that the judgments were'obtain-. 
ed ‘by the gróss fraud of the’ plaintiff 
in fraudulently representing to thé Courts 
at Tiflis that the’ goods in question . 
were not in the possession of the plaintiff ` 
at thé time the Baid suit: wes comuiénced, 
and, during the whole time ' the. suit 
was defended. The ‘plaintiff ‘demurred 
to this defence but the demurrer. was 
overruled, and judgment was -entered: 
for the defendants - The' plaintiff ‘ap- 
pealed. The argumant of, His" Oounsel 
Was’ that assuming'-there was:the fraud 
alleged, the facts of, the case:could not 
be tried over again’ ‘in England: the 
‘defendants: wished" to show "that thë. 
judgments of the Russian Courts. were 
wrong on'the meritg 

Uoyd (4) was relied upon., On the other 


side it was contended that the’ demurrer 


admitted, that ‘the. Russian Courts had 
(8) (1882) 10 Q B 2 205,.52 Lé-J, Q, B, l4 


° iod Hy - SLE TRE. e. 


and». Flower ‘ve - 
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erred through the fraud of the plaintiff, 
and it wotld be unreasonable to allow 
her to succeed in an action brought in 

an English Court. Lord Coleridge, C. J, 
said (page 299) :— 

,“ It has been argued thet the defence 
is bad, mainly on the ground that upon 
these pleadings it must be taken that 
these allegations of fraud were brought 
before the Courts at Tiflis, that the 
defendants did state to’ those Courts that 
the* goods were not in their possession 
bur in the plaintiff's; that fhe Courts had 
jurjsdiction to examine this defence, and 
uid examine it,'&nd came to & conclu- 
sion against the defendants, and, there- 
fore, that, whether this conclusion was 
right or wrong on the matters of fact, 

the question *of the plaintiff's alleged 

fraud cannot now be tried or litigated in 

the Courts of this country." * 

His Lordship then considered the 
authorities which laid down the prin- 
ciple that where a judgment has been 
obtained in the Courte of '& foreign 
country by? the fraud of a party he 
cannot prevent the question of fraud 
from being litigated, in the Courts in 
England if he sought to enforce the 
judgment so obtained, and continued 
(pags 301): ` 

“This prificiple has been laid down 
in the broadest terms by De Grey, C.J, 
in the answer ,to the two questions of 
the House of Lords in the Duchess of 

. Kingston's case (9) [that it had always 
been held in the Courts in England 
that it was An answer to an action 
upon a judgment, that that judgment 
had been'obtained by the fraud of the 
party seeking to enforce it] In that case 
one of ths questions put to the Judges 
was whether a sentence of the Spiritual 

Court against a marriage in a suit for 

jactitation of marriage was conclusive 

evidence, so as to stop the Counsel 
efor the Crown from proving the mar- 

* riage 1n an indictment for bigamy, and 

speaking of this senténce De Grey, O. J., 

“says (page 738). +' Like all other acts 

of the highest judicial authority, it 18 
friends from without; although 
i 18 nòt permitted to show that the 

°” (9) (1778) 2 Sm L O (llth Ed) 781 at p. 784; 

3 B, L, Jo 85320 Ht 8k Tr, 537, 

e 
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no 


Court was mistaken, it may be shown that: 
they were misled.’ " 

Now in the case of & disputed issue of 
fact where the Court has to decide be- 
tween the evidence of the plaintiff and. 
the evidence of the" defendant one of 
which must be false where is the line to 


` be drawn between the Court being misled 


and the Court being mistaken. The 
learned Chief Justice further said at 
page 303:— . 3 

* Where: a fraud has been successfully 
perpetrated for the purpose of obtain- 
ing the judgment of a Court, ıt deems 
to me fallacious to say, that because the 
foreign Court believes what at the 
moment it has no means of knowing to 
be false, the Court is mistaken and not 
misled; it 19‘plain that if it had been 

roved before the foreign Court that 

ud had been perpetrated with the view. 
of obtaining its decision, the judgment 
would have been different from what, it 
was". 

Now the issue in the case must have 
been whether the goods were still in 
possession of the plaintiff or had been 
delivered to the defendants, and the 
Russian Courts must have decided on 
the evidence that goods had been de- 
livered to the defendants. It is obvious 
that if they had known that the plaint- 
iffs evidence was false they would 
have decided the other way. It must 
follow, therefore, from the above dictum 


that wheneyer & plaintif or defendant ' 


obtains a decree by perjury the Court 
has been misled and not mistaken, and 
the judgment so obtained can be im- 
peached on the ground of fraud. ; 

Brett, L. J., ‘said (page 308):— 

"lI wil assume that in the suit in the 
Russian Courts the plaintiffs fraud was 
alleged by the defendants, and that they 
gave evidence in support of the charge 
I wil assume even that the defendants 
gave the very same evidence which they 
propose to adduce in this action, never- 
theless the defendants will not be 
debarred at the trial of this action from 
making the same charge. of fraud and 
from adducing the same evidence in 
support of it, and if the High Court 
of justice is satisfied that the allegations 
of the defendants are true, and that 


` 
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the fraud was committed, the defend- 
ants will be entifled:to succeed’ in the 
present action. It has been contended 
that the same issue’ ought mot to ‘be 
' tried in an English: Court which was 
, tried in the. Rugsian ' Courts, but I 


agree that thp question whether. the, 


Russian OCourts' were deceived, never 
could be an issue in the action tried 
before them ..The issue in the Russian 
Courts would be whether the defendants 
were wrongfully detaining the goods of 
the’ plaintiff. The question of fact 
whether the plaintiff had the goods in 
her possession at the moment when the 
action was commenced, would be a 
circumstance very, material to be con- 
sidered in order to determine that issue: 
but in the present action, upon this 
. paragraph of the defence the only issue 
ig whether the judgment of the Russian 
Oourts' was obtained ‘by the fraud of 
the plaintiff suce y perpetrated on 
those Courts .I wish to say, however, 
that I am strongly of opinion that in 
the present action no question can be 
raised whether the judgment of the 
. Russian Courts' was erroneous With one 
exception, none of the authorities cited 
before us in the least militate against our 
decision; they all seem to show that the 
fraud ofa party-to asuitisan extrinsic 
and collateral act which will vitiate the 
judgment. That exception is to be found 
in the doubts expressed by James, L. J., 


. with the assent of Thesiger, L -Ju in 
Flower v. Lloyd (4)." 
I do not it can be said that 


James and Thesiger, L. JJ., expressed 


an opinion that the fraud of a party to' 


8 suit would not vitiate a judgment so 
obtained by him by means of that fraud. 
They said that an allegation by an 
ungu party that his opponent 
had succeeded by his inducing the 
Court to believe a false story was not 


sufficient to suport an action to set aside 


thé judgment on the ground of fraud. 
I canpot myself see the distinction 
between the question ‘Is the plaintiff 
telling me the truth’ which the Judge 
has to decide, and the question ‘Is the 
plaintiff deceiving me by telling mea 
false story. Where there is a direct 
conflict of: evidence ` 
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: TOFS was that the plaintiff had entered 


“the, Judge must R. 
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know that offe of the parties is decely- n 
ing him. And if jhe judgments in 
Abouloff v.: Oppenhevmer-(8) wete carried 
to their logical conclusion, the fears 
expressed ' by, Jamies, L. J., in Flower v. 
Lloyd (4) would certainly materialise. e ^ 
In Vadala v. Lawes (10) the plamtift 
also sued on the judgment of a foreign 


“Court at Palermo in a suit filed to recover 


the amount due on certain bills'of ex- 
change. The defendant raised the de- 
fence that the judgement of the Italian 
ure had been obtained by fraud. 
, defendant had appointed : onee 

He olds by &' power-of-attorne ey to sagt 
us his TepTosentative in Bicily. The bils: 
ed by- Reynolds on 
efendant. The fraud 


pued on were 
behalf of' iko. 


ulative transactioris in . stocks 
and E ares also in produce with Rey- 
nolds.' That the bills originally doposit- 
ed in Court were ‘forged‘bills but -the* 
laintiff procured Reynolds to sign other. 
bills which were substituted for the 
forged bills. That the plaintiff conceal-, 
ed these facts from the Courté and) 
induced the Courts to believe that the 
bills were discounted :n-the-ordinary: 
course of businebs with the authority : 
of the defendant. ._Inreply the plaintiff. 
leaded that these allegations were made 
y the defendant in the- Ifalian Courts 
and wére there gone into and ‘adjudg- 
ed against the oct Te The plaint- 
iff obtained a verdict, e fraud with 
regard to the substitution of the bille 
being held not proved, and the ‘defend- 
ant not being allowed to tross-examine 
the plaintiff with a view to showing that . 
the transactions were gambling transac- 
tions and not genuine mercantile deal- 
ings. A new trial was ordered ‘by the 
Divisional Courts on the^ground that 
it was open to the defendant to .prove 
that the Italian Courts were. misled.- In: 
appeal againt. is order. the décision 
in Abouloff Mid peo "(B was, 
followed. oF dley, J; Baid the ques- *' 
tion was whether th defence-that plaint- 
iff fraudulently represented ‘the bills as 
commercial bills when he knew. they 
were not, could be, gone into at all 
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"There were two rwles relating to such 
matters, the joint ®peration of which, 
gave rise to the difficulty First, a 
party toan action can impeach the judg- 
|. mept init for fraud. Second, when an’ 
action, is brought on a foreign judg- 
ment, the merits which had been tried 
in the foreign Court could not be gone 
into. His Lordskip proceeded (page. 
316):— š "S; Z 
sat you have to combine those two 
rules and apply thent in the casé where 
you cannot go into the alleged ud 
without going into the merits.’ Which 
rufe is to prevail? I cannot read the 
judgments [In Abouloff v. Oppenketmer 
(8)] without seeing that they amount to’ 
this: that if the fraud upon the foreign 
° Conrt, consims jn the fact ‘that the- 
plaintiff has induced that Coürt by fraud 
to come to a wrong conclusion, you 
can re-open the whole case even although 
have in this Court’ to go into 


you wi 

the very facts which were investigated, . 
and which were in issue in the foreign 
Court.” _e f 


The weakness, of the argument on’ 
which this decision was based was 'evi-' 
dently apparent to the learned Lord 
Justice when, he says at page 318:.— 

. * The Counsel fof the plaintiff have 
pointed out? and I think unanswerably, 
that that is really frittering away, if 
ı you look at^ it from one point of view, 
the generalrulf on. which they are rely- 
. ing, that you cannot re-try the merits. 
To a technical objection it is a good 
technical answer to say: ‘The substance 
is.. the. game-that you do re-try the 
merits (as I understand the judgment 
to mean) for the purpose of satisfying 
an English Jury that the foreign Court 
has been imposed upon; and if you can 
not prove that the imposition was made 
‘without-re-trying, the merits, you are at 
liberty to re-try them.’ " 224 
It is obvious, theréfére,that the second 
> rule referred' to in this judgment is 
practically abrogated. It is sufficient 
‘efor the defendanj to allege that tho’ 
judgmen} against him was obtained on 
perjured evidence for him to be allowed: 
to have the case restried in an English 
e Court “on the. merits. It- is possible, 
“however, that the-decision in*ábouloff v. 
e ° . 
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- giving instances of' 


[eed 

k; ' 
Oppenheimer (8) might not bë held'appli-: 
cable to a suit to set aside a judgment 
obtained'in an English Court, on the 
ground that the successful party had 
committed perjury. . _ ` ARRIE, 

"It is to be noted thas in the first’action `, 
of Flower v.-Lloyd. (3)Jàmes, L, J., in 
ud which would’, 
vitiate &.decree, réfrained' from adding ', 
as one ‘you gave false evidence.’ Further, 
if, as laid down: by DeGrey, O.J., in 
Duchess of Kingston's case (9) the, 
fraud which will vitiate a judgment 
must’ be ‘an extrinsic and collateral, act,, 
it is difficult to see how perjury can be 
Such'an act, and no attempt was made’ 
in Aboulóff v: Oppenheimer (8) to, explain 
the difficulty.. Apparently it' was takén. 
for granted that perjury was an extrinsic 
and collateral act. : : ; 
A review, therefore, of the authorities; 
on the subject does not &fford much 
assistance in deciding the question in the, 
present case whether the insolvent obtain- 
ed'his decree’by fraud. It’ is unfortunate. 
that the present. plaintiff did not pregént 
an, ss for review, which would 
undoubtedly have been granted. The: : 
suit would have'been re-heard and as soon , 
as the-ingolvency of the plaintiff had been 
proved, it would have been obvious that, 
the plaintiff could not proceed, I doubt, 
however, whetherthe Court would have 
dismissed the suit without giving the 
Official Assignee’ the opportunity of being 
substituted as.a party. Granted that 
the assignor ofa chose in action is not 
entitled to sue, he is not an improper 
party ina suit by the. assignee, and is 
often added so as‘to prevent any question, 
being raised as to.the validity of assign- 
ment. If the assignor sues, concealing . 
the assignment from the Court, that in 
a sense is & fraud on the Court and.in 
the case of an insolvent a fraud also on 
the creditors, ‘but jt is not a fraud- which 
touches the merits of this case, as was 
suggested in the course of the arguments, 
as the moneys were said to. have been 
advanced long before the adjudication 
order. I should have little hesitation in 
getting aside the decree if. there lad 
been a voluntary assignment of the debt. 
The assignors title. would then 'be ' 
absolutely ‘had: The- difficulty arises, 
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from the fact that here" there was a statu- 
tory, assignment’ ‘which was not absolute; 
but for one reason or another might'come 
to an end, so that his property would be 
restored to the assignor. If I set aside 
the decree it. would still be open to the 
Official Absi 
the money wi the period of: limita- 
tion; though another Judge might decide 


itina different way, but considering: that» 
.'the insolvent had a contingent interest . 
` . in.the claim, that the case was heard fully 


and „carefully on its merits, would the 
fact.that the insolvent concealed’ his 
insolvency fromthe Courtjustify me m 
getting aside the decree on the ground of 
fraud, which does not go tothe root of 
tho case? The insolvent cannot execute 
the decree unléss the ‘adjudication’ order 
is ‘annulled nor can the ade Assignee 
unless: he can succeed in an application 


to have his ' name’ placed on the’ record : 


88 décree-holder. - There is, however, this 
. consideration in. favour of the plaintiff 
The Üourt was -undoubtedly , misled by 
the insolvent plaintiff! If' the insolvency 
had been discovered” before the décree 

was passed, the suit must ` have stopped, 
unleaé the Official’ Assignee had interven- 
ed.. He might not have dòne so, and 
theri thé defendant, now plaintiff, would 
haye escaped. I do not think he should be 
deprived of that chance owing Ito the 
conduct of the'insolvent, while it 1s still 
open to the Official Assignee to sue him 
for the debt. ; 


I deerée the "plaintiffs claim with 
coats. ` . 
N.H. 


+ - Suit decreed. - 
` i 7 
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g UDGMENT. —Hir&man and‘ Amer 

singh ‘sons. of’ Lachhman were two 


‘brothers, The former married Kastuf-. ` 


bai ‘and’ had 'a son ‘Tikaram’ who mwar- 
ried. Subheti Kalan and Subheti Khurd. 
Amersingh left five sons, Ganaram, Hari- 
singh, Durgaprasad, Bhairon and. Nathu- 
^ These are: now’ all, dead. ' Hariz, 
zug brought the present suit. Hiraman 
ae a ee were separate. . After 
* death: his property was in- 
red" by his widow Kasturbai, Tika- 
ram having died before" his father. 
The Proper. then soe ee „of 
wholé of i and 
Bhaliwada and a Pika | in Bilanda, 
and fields and houses’ and: moveables. 
Kasturbai died im 1886, and the two 
widows of Tikaram remained i in posseb- 
sion of the propérjy. “After some yéárs 
thesé two 5 Subhgti K. gett- 
ing Mouza Bilanda and Bhalrwa a and’ 
Subheti Khurd getting, Bagdari and 
Lingpani. Sübheti Kurd 18 said to 
have adopted defendant’ No: las her 
Bon, but Bubheti Kalan sued in 1901 And ` 
got that adoption declar 
heti Khurd died on 28th February 1921, 
and plaintiff has brought this suit for 


the property left by her. His story is 
that after Kasturbai's death his father 
Amersingh became entitled the pro, 


perty of Hiraman as the next rever. 
sioner, but that he allowed the widows 
of Tikaram to-enjoy the property in 
lieu of maintenance, and that it thus 
came ,to be recorded: in their names, Ie, 
was further stated that after the déath ° 
of Subheti Khurd 
took possession of ths pro erty, and it 
was contended that deferidant * No. 2, 
who was an agent, of Subheti: Khurd 
for some: years, took adtantage of 


 position- and got-the 16 annas of Mouze* 


` e- 
à ° D 
e . A . 
' 


the ` 


invalid. Sub- » 


efendants wrongfully ` 


Z 
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.Lingpani entered in the nale ^of his 
Bon defendant No. P and that ‘Bagdari 
was ente in his son's name in the 
same way. Subheti Kalan also died but 
the property. left by her is not in suit. 
* The defence was that the fields and 
moveables did not belong to Hiraman. 
Subheti Khurd was said to have taken 
possession as 8 trespasser after the death 
of Kasturbai, ‘and it ‘was stated that her 
+ possession, was adverse to Amersingh, 
that ghe acquired a valid title by pres- 
cription, that she gave Bagdari and some 
other property by a deed of gift to de- 
; fendant No. l and later on gave him 
Langpani and the rest of the property 
orally, placing him in possession, and 
that at the time of these grfts defénd- 


. ant No. 9 was not her mukhtyar and’ 


never exercised influence over her. It 
was further contended that it was de- 
cided in Oivil Suit No. 33 of 1916 in 
the Court of the District Judge, 
. Ghindwara, that Subheti Khurd had an 
absolute interest in the property in 
suit; and that the plaintiff ing a 
to that suit, the decision therin 
operates as ea judicata. n 


Plaintiff in reply stated that after 
Kasturibsis death it was settled between 
Amersingh and the two Subhetis that 
the women wuld enjoy the property 
in lieu of maintenance, and that they 
only acquired a widow's interest in the 
property. ` It wastienied that the alleged 
gift. passed any title to defendant No. 1 

. who was never put in possession. 


„The case evéhtually went to trial on 
the following issues ` : 
“1, Whether after the death 
.Musammat Kasturia it was agreed bet- 
ween Amer$ingh and the two Subhetis 
that they should remain in posses- 
sion of the property in ‘suit and should 
enjoy it in lieu of maintenance ? z 
9. If not, what interest did the two 
* @ubhetis claim and assert in the plaint 
property and what interest did they 
uire therein by &dvére possession ? 
3 ,Whetherthey had only & widow's 
estate in*the property ? 
4, Whether Subhati Khurd gifted 
the Mouza Bagdari and other property 
By the deed dated 12th October 1912? 
e . . 
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of ' 


[9m 


: i 
. 5, Whether the Mouza  Lingpani 
together with the rest of ‘the plaint 
prop gifted orally. j r 
6. ther the defendant No. l was 
duly put in possession ? . i 
7. Whether'the defendant No. 2. was 
her mukhtyar at the time of the gifia Poss 
8. Whether the gifts werd made under 


‘undue influence or whether slie gifted 


the property of her free will? Whether’ 
the gifts are legally valid? ~ foe 
9. Whether the plaintiff is an heir of’ 
Musammat Subheti Khurd and whether ` 
the gifts are binding on hum? : , ` 
10. ‘Whether the fields in suit belong- 
ed te Hiraman or whether they have been’ 
acquired by the defendant No. 2? . °. 
jl. Whether the moveables in .suit 
rteined to the estate left behind by: 
iraman, what is their value? ' 


12. ether the judgment in Suit ' 
No. 33 of 1916 bars the present claim as’ 
res judicata ? a 


13. Whether the plaintiff is entitled. 
to the relief sought?” >`. s d 

The Trial Court's findings may be 
summarised as follows. It was agreed 
between Amersingh and the two Bub- 
hetis that they should remain in.posses-.: 
sion ofthe property in suit and enjoy 
it in “lieu of maintenance., They took 
only a limited interest in the property,” 
having only a widow's estate therein.’ 
Subheti Khurd did give Mouza Bagdari 
and other property by the deed dated 
the 12th October 1912, but Mouza’ 
Lingpani together with, the rest of the’ 


' property was not gifted orally, nor was, 


the defendant No. 1 duly ps in posses- 
sion of this property. The gifts were 
made when defendant No. 2 was her 
ent and under undue influence. 
Plaintiff was found to be an heir of 
Musammat Subheti Khurd and -the gifts 
were found not binding on him, The ' 
fields in suit did not belong to Hiraman 
and had been acquired by defendant 
No. 2 except four fields. On the 11th issue 
the Judge finds that the moveables in 
guit valued at-Rs. 1,400 pertained tó the 
estate left behind. him “by Hiraman. 
The judgment in Suit No. 33 of 1916 
was held not to be res judicata. š 
It is contended for the defendants- 
appellants that as Hiraman and Amer- 
.. 
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singh were separate, and Tikaram pre- 
deceased his father, on Kasturbai's death 
in 1886 the widows of Tikaram had no: 
right to the property left ‘by "Hiraman 
which should have gonetohis reversioners; 
end that being ‘so, their possession of 
e prop was 
of Kastarba's death in 1898. Tt im 
admitted that’ the appellants cannot 
press the claim as regards, the village 
of Lingpani, and this admission reduces 
théir claim to the other village Bagdari 
‘and ‘to the fields which have been 
decreed to the plaintiff It is admitted 
that plaintiff is the heir of the’ two 
widows, Bubheti Khurd- and Subheti 
Kalan. It is stated that there is nothing 
in the mutation proceedings as regards 
the villages‘ going to: the two widows of 


, Tikaram for maintenance and in support 


of the argument that‘ the widows held 
adverse pessession, we are referred to 
Exhibits P-17, P-18 and P-19, which are 
statements of both the widows and Amer- 
singh in the mutation case of Mouza 
Bilanda of 1886. There the two widows 
said that they were the heirs of, their 
mother-in-law and asked for, mutation 
in their names, but admitted that after 
their death Amersingh would’ be the 
heir. Amersingh madea similar state- 
ment. ' 

It is contended that there is no detailed 
evidence of the agreement come to 
between Amersingh and the two widows 
and that the two widows acquired by 
prescription title to the villages and 
fields: Sheo Lal v. Sheorapw (1) and 
it is pleaded that the widows not being 
entitled to possession at Kasturbai’s 
death their possession was adverse to 


` the plaintiff unless it can be shown that it 


was the result of an arrangement by Amer- 
singh: Sham Koer v. Koer (2). Our 
attention is ‘directed to the statement 


‘of Harisingh plaintiff in Oase No. 45' of 


1801, brought by Musammat Subheti 
Kalan against her co-widow for the 
cancellation of the adoption of the first 


E defendant. But this does not seem to 


favour the appellants, for Harisingh 


: therein stated that he is the next heir 


(1) ?3Ind Cas 718; 10 N L R 35 "e 
EDI 604,28 I A.132, 6 O. W N. 657,4 
L, E, 547, 8 Sar, P. O7J. 280 (P. £^). : 
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to the 


adverse from the date : 


'Ramcharaenlal on his 


Bom, -llInd Dec (N 8.) 297 MEA 
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TRANS d An 
roperty after the’ two widows’ 
death. hibit E is the appellate. 
judgment in that case, but that docu- 


ment does not help the appellants, ` 
Lachhan Kunwar v. Manorath Ram (3) 


and Gajadhar Pande v. Parbati (4) are* 
quoted in support of the argument that 

e two widows having been in adverse 
possession for more than ‘12 years, - the 
present claim of the plaintiffis time-barred, 


.lt is further argued that on the death 


of Bubheti Kalan a suit was bron 
by Subheti Khurd, Suit No 38 of 15 
for possession of an 8-annas. share 
Bilanda and a 16-ann&s share of Balrwada, 
against Ramcharan, the present plaintiff's 
son, on the ground that on Subheti 
Kalan's defth, the co-widow was the 
rightful owner ofthe property; that ine 
that suit the present plaintiff was joined: 
with another brother ; and that the gift ' 
to the fir$t defendant had then SES 


place. Exhibit D-8 is the judgment i 
that suit, and 'it is stated That tho , 
judgment shows that in that 


Ramcharan admitted that ethe widows 


. of Tikaram did not inherit the pro- 


perty, but were in possession in thei 
absolute right, and that Harisingh and 


‘his brother Nathuram were subsequent- 


ly joined as co-defendants in that suit’ 
as being the reversionerg of Hiraman. 
It seems that] ingh was no p to 
the first or second appeal that followed, 
and on second appealehere, No. 93 of 
1918, & compromise was come to between 
Musammat Subheti Khurd and Rhm-* 
charan, the District Judge havin 
missed the plaintiff's suit; and that 
&greement was (1) that Ramcharanlal 
was to be the sole owner of the 8-annas 
share in Bilanda and: Bhgliwada, as 
also of some land in Bijewara of which 
Subheti Kalan was the owner and (2). 
art gave u 

claim he might have had eae 
and Bagdari. It is contended that this 


the ‘parties, as ‘the rights und 
which the widows took res judieati, 
Dealing with the quéstion of the gifts 


(S) 22 O 445, 99 I A. 25, 6 Sar. P. O. J 593 
5M L J 1; Raflque anf Jackson's P O. No. 188, 


(4) 9 Inde Oas. 50, 


en , 


dis- .- 


¢ 


suit makes the present question between, ` 


t 


, 
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made by Subheti Khurd th” the’ first 
defendant,- the learfgd Pleader for the 


appellants hsks that as that lady had 


an absolute estate, she had a right 
to give it away, that the deed of gi 

' evas egistered as made by her, and 
this had been held invalid on two 
grounds (1) that posseesion did not pass 


under that deed, and (2) that it was. 
made under undue influence as defendant - 


. No 1's father was the agent of Bubheti 
° Khurd. This argument opens up an in- 


teresting question of law: In Govinda v. 


Malhar, (5) the Judicial Commissioner 
of these Provinces held .— 

“To constitute a valid gift, the Hindu 
Law requires that possession should be 
given to the donee That aw has not 
been altered in this respect as to , gifts 
of immoveablé property by section 123 
of the . Transfer of Property Act 
.(IV of 1882) which by enacting that 
. to effect a gift -of immoveable property 

there must be,a orena instrument 
Bignedeby or on be of the donor 
and attested by at least two witnesses, 
merely adds” on to the Hindu Law a 
formality as necessary to constitute a 


This case was followed in Sani 
.v. Pancham Patil (@Y where -the view 
expressed in his case was confirmed. 
It is argued that both these decisions 
are wrong under section 123 of the 
Transfer of Prqperty Act, read with 
section 129 of the same enactment. It 
-is pbinted out that the other High Courts 
s in India follow in this respect the pro- 
visions of the Transfer of Property Act, 
and we are referred to Phul Chand v. 
-Lakkhu (T) Pahlwan Singh v Ram 
Bharose (8), Kali Das Mullick v Kanhaya 
. "Lal Pamda (9), a Privy Council case, 
`- Dharmodas Das v. Nistarim. Das (10), 
Balbhadra Nilmadhub v. Bhawani 
Bar Rambai v. Bar Mani (12) and Muham- 


«(5 30 P L R. 37° 
` 5C P.L R 03 
25A 358,A W N (1803) 70 à 
se 27 A 160, 1A L J 625, A W N (1904) 
@ 11 G 121, II A 318, 8 Ind Jur 638, 4 Sar 
p-G J 578, 5 Ind Deo (N 8) RB93(P O)” à 
Q0) 14 O 440, 7. Ind Deo (x s) 297 
1 
eds 
wok 1 °. 


r 


23 B 24, 12'Ind. Dec. (N 8.) 159. .' 
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at. 


11,: 


34 O 853, 1 O W N. 956, 60 L.J 233, , 
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mud Abdul 1 


Nayeem v. Jhonti Mahton(13)1 
a Patna case A. e ert Seesaw ane = 


Tt seems to us that the decisions in - 


the two cases 1n Govinda.v. Malhart (5) 
and Sam v. Pancham Patil (6) are 
erroneous, and.that assuming -that de; 
livery of possession was essential under. 
the Hindu -Law to complete .a gift of, 
immoveable : property, that-:law has: 
been ‘abrogated by.section 123 of the 
Transfer of Property Act in cases: where. 
the instrument of gift has been regis- 
tered. : The first paragraph of that sec- j 
tion: means that the gift .of immovegble : 
property can be effected by the execu- 
tion of a Tegistered. instrument only, 
nothing more being  necessary;. but» 
though this finding is in. favour of the, 
appellants, yet'the,result of the case: 
will depend on whether the widow had. 
power to make the. registered: gift, 
and further whether that gift was ob- 
tained by undue influence. ese ques-, 
tions will be dealt with’ later.. .. ; 
It is obvious that the most important; 
question in this case is as regards the 
character of the. widows’ . possession.. 
We have: to consider whether the’ vill- 
ages descended as their .strdhan and 
whether the widows had absolute right 
to deal with-them. Did they intend, 
holding in their own right or as heirs 
io a male? E 
the begmning of their possession, and. 
consider under what conditions they 
took possession. In the mutation pro- 
ceedings, : where the two widows. of 
Tikaram and Amersingh appéared, 1t is 
clear that they took as :heirs to the 
estate, nat as wrong-doers,. and, the, 
widows’ assertions that after them the 
estate , would. descend: to Amersingh, 
strongly points to the fact that they 
recognised that, they -had a, limitéd 
interest in Hiràman's immoveable pro- 
perty, they did not then take possession 
as trespassers or wreng-doers. The de. 
cisions in Mahabir Pershad v Adhikari 
Koer (14) and Lachhan. Kunwar v 
Manorath Ram (3) are relevant to thé pre- 
sent case. Lajwanti v. Safa Chand. (15) 
15) 41 Ind Cas 389 > 
Ë 


I' @ w 
L.W.10, 9 P L.R. 245,28 O W. N.980 (P. 
: Ske : 


* 


We have to,go.back to . 


¿ nent whe: 


4 


Vol. 83] 


is also in point.’ It seems: to us 
clear from : the ‘ mutation’ proceedings 


and, from the depositions: of the plaintiff, : 
.Jhandi Prasad (P. W. No. 2) and PMandra. 


* (R. W.No. 3 2 that'‘there was.an arran, ^ 
reby ‘Amersingh permitted 
widows of Tikaram to hold: peesecton 
Bela b E for thé H 
e y Kasturbai, for their lives. 
Unlesd thi n been the case, the 
,widows would not -have stated in the 
`` mutation pioceedir 
«hold only for their lives, and that 
, Amersingh ‘was’ to , succeed them; "nor 
would Amersingh have, made the’ same 
statement, We with ‘the Court 
below ` ‘that 
red ‘that the two, Musammat Subhetis 
eld only a limited interest, i.e., a life- 
' interest 1n their father-in-law's immove- 
Bble' property, and that they could not 
gift or alienate the same. ‘This finding 
makes it unnec to go into the 
uestion of undue uence as regards 


e registered deed of 
No , question «: of verse. ‘possession 
‘arises.’ The widows were not in adverse 


, possession, but in uw vds ‘possession. 
given: by ‘Amersingh. As 


‘qüestion of res judicata also $e that 


‘it does not arise.‘ In: the former suit one: - 


"widow suéd the present ‘plaintiff's son 
for possession of property left' by ‘the 
other. Plaintiff was, it ig true, ‘made 
a party’ in tliat’ guit at a late stago, 
“but he was not made a to 

-' first ‘or the second: ap 
"the Trial Court's judgrhent. But as 
' long, as one of thé’ widows' was Blive, 


it was unnecessary for the plaintiff to` ` 


“assert & title- which’ would come to him, 


` "under an agieémênt, on the death oh 
both" thé widows.’ It was, ‘therefore, , 
unnebessary for him to plead that at, 


that time hé" had any ‘right ^to the 
property in: possession of the widows. 

As to the four fields’ in possession: 
of "defendant "No. 2, it is here arguéd 
‘that these fields ‘were’ bought. from the 
"téhant; that- the'buyer sued for i 

. Bion; ‘and’ that then ‘defendant No. -2 
having ‘algo bought doubtless persuaded 
Musammat` Bubheti Khurd-as T, 
fo sue the purchaser and,get the sale set 
aside, The ‘defendant was. apparently 
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property, which had beèn ` 


that they were. to' 


it; has been sufficiently ` 


rds the ` 


' arising from '. 


1 + 
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made tenànt in 485, and’ tjris was by 
purchase from the former owner, the 
field being absolute occupancy. It seems 
fairly clear: that the lady - malguzar 


‘agreed to the defendant's holding® the* 


fields, for at the settlement they were 
recorded in, defendant No 2's name. 
' The burden ‘of proving the incorrectness 
, of the settlement entry would lie heavily 
in the present case on the plaintiff. 
-That burden -does not seem to have 
.been discharged by him. We, ‘there- 
‘fore, change that portion of the decrée 
with regard to the four fields against 


the defendant No. 2, and dismiss that : 


portion of the plaintiffs claim, 

No arguments have been advanced 
‘as regards the correctnesg of the amount 
decreed-on account of the value of the 
moveables, 

Except as .regards the four fields, 
this appeat fails and is dismissed. Costs 
to be paid in EOD to success and 
failure. | 


G. B, D. : ` Deerte modified, 


: BOMBAY HIGH COURT. 


February 29, 1924. 1 
Present —Mr. Justice Pratt: and 
: Mr. Justice Fawcett. . 
- RUKMINI VITHU — Disampax— 
; APPRLLANT ° 


versus 
‘RAYAJI DATTATRAYA PAIS 
PLAINTIFF—RBESPONDENT, ~- 
Civil Procedure Code ode (det V of 1908), ss. Vs 
Rent suit n Small Cause Court—Decr 
‘quent suit in ejectment—Finding . 1 egardix 
an rent! sutt, wheihiergren juta 


of—Provineral Small [ed ` 
Daraus of 1857), d s RIA nang of aci MO 


‘conception of ermanent 
tenancy" Presumption, when ar py di ombay Land 
Revenue Code (Bom. Act, V, of 1878), 8, 88— 
“Tenant s readiness to pay rent-to w found 
whether disclarmer of landlord's 
Pacha ‘bf tenancy—Atternative claim of notice 
determuning tenancy, effect. of, Hetoppel, 


RS PATENT APPRAL No. 19 oF 10923. ` 


"| Smajl Cause decreo-is also a 


* N ç t ? . . 
ab i “İNDİAN OABEB. . [eM | 
RUKMINI VITHU V. RAYAJIGDATTATRAYA PAI, ' . ine ; 
^ A fin f a Small Cause Court in a suit i . it 
niet fe aaa Pa Be dena” ba mas his matt and dut she dad iur 
tenant ofthe plaintiff cannot be res judieata m8 sited the tenancy by disclaimer of her 


subsequent suit for on by eject- 1 3 
ment, even though the Judge who made the landlord's title'in her written statement 
3 À 


nm. en Io 46 ol Lem competent to in Suit No. 227 of 1913. a! . 
A when a sut in his ordinary The defendant's main plea was that - 
Jurisdiction is a Court from that-of the she was a permanent tendant and held 
‘same Judge trying a sult mn the Small Cause Court under one Ghurye who was & permanent 
jurisdiction, [id : tenant of the. plaintiff. 


-ths evidence -by the lower Appellate Oourt i ^ The lower Appellate Court found that 
` bable to be set aside by the High Oourtinsecond the written statement of the defendant 


appéal [p 47, col Ll nenoement af e tenancy was a disclaimer of the landlord's title 


Sannot be determined, coupled with the presump- and that the plaintiff was justified in 


tom of continuation of the tenancy, and coupled forfeiting the tenancy; that the question ` 


alsò with the fact that a permanent building has C£ tenancy was res judicata because in 
troag piesumphan Suit No. 227 of 1913 which the plaintiff 
that the tenancy is permanent [p. 47, col 2] had filed inst the defendant, before 
e Where in a swt for en the defendant rases the Subordinate Judge exercising the 
eil tice hib mud Lind keer io pay wers of the Small Oause Court, a 
rent to either of them as the Court directs, the “decree had ' been: made against the 
2s M Ed Pane E e asp of rent on Mm 
i ; any T oting that was 8 tenant of the 
ortónturo of the tenanoy. [p. d RSS, d Ies Sat, 1 Plinii Tho Judge also found on the 
R 885 6 I4J,^ evidence that-thetenanoy was not per- 

G. 


O P. 114, distanguished. manent. | 

Dos d Williams v Cooper, (1840) I M. & G. - , : 
135. 1 Scott, 38, "PT # ; 8) O. P. 229; Now we do notconcur with the finding 
56 R R 313, 433" R 278, ne! Miis (1881) of the lower Appellate Court on the 


100.B (N s) 788, 31 L. J O P, 68, 8 Jur. int of res judicata. No doubt the 
(8) $87, H8 E R 0958 J.P. 218, 128R R Small Cause Court had found that the 

Mathewson v eJadu Mahto, 12 O. W. N. 525, defendant wasa tenant of the plaintiff 
follo and passed a decree for the plaintiff 
, , When plaintiff sues to eject the defendant from against the defendant for rent. But 
the house’ in suit on the ground'that the defend- that finding of the Small Oause Court 

disclaimer of his title, and makes an alternative could not be res judicata under section 
+ claim that the notice given by him should be 11, Oivil Procedure Code, unless the 


e treated as a notice terminating the tenaney, the Small Cause Court has jurisdiction to 


ture decide this suit. This suit is for posses- 
beca the alternative ej ^ 
er Aaa a asnon that the tenancy is aul “sion and, therefore, the finding of the 
subsisting and is a waiver of forfeiture. [p. 48, Small Oause Court is not’ res judicata. 
col. 1] š “ : . It matters not that the Judge who made 
. Letters + Patent appeal against thé the decree in Suit’ No. 227 of 1913 was 
judgment of Macleod, O. J., in Second also a Judge competent to try, a 
Appeal No. 48 of 1923, rejecting sum- guit, For it is cléar under section, 33 
marily an appeal from the decision of the of the Provincial “Br jàll Cause Courts 
First Olass Subordinate J uage, A. P., Act thatthe Judge when trying a'suit 
at Ratnagiri, an Appell No. 286 of 1920, in his ordinary jurisdiction is a Court 
"which reversed. the decree passed by diferent from that of the same Judge 
the Joint Second “lass Subordinate trying a suitin the Small Cause Uourt 
Judge at Malvan, in Civil Suit No. 216 o cindiotian, But as the defendant 
of1918.; . ° : j expressed her 'willingness to pay 
Mr.S. R. Parulekar, for the Appellant. rent to the plaintiff, the question whether 
Mr. A. A. Adarkar*for the Respondent. the defendant was a tenant or a sub- 
.. JUDGWMENT.—The plainziff sued to tenant, under the plaintiff is: of little 
‘avict the defendant from the house in importance. We, therefore, accept the 
e . . id 


` 


° Vol. 83] 


RUKMINI VITHU V. RAYAJI DATTATEAYA PAIÍ.- 
the ` defendant Was a back. by- Exhibit eO to at iag eighty 


" finding that 
tenant. : 
` With reg rd to:the finding of the 
lower Appellate Oourt that the defend- 


ant was not 8 permanent tenant, the 
main issue for ‘decision is Whethér that 
tenancy is as the plaintiff allegee' on 
annual tenancy or as the defendant con- 
tends a permanent tenancy. The lower 
Appellate Court has found on the evi- 
dence a 
are unable to accept that finding as the 
lower Appellate Court has misconceived - 
„the evidence. The evidence of the witness, 
Exhibit 40, is that the first tenant he can 
remember in’ possession of the house 
was a Sonar. Thelower Appellate Court 
misstates this evidence when it says ° 
that this witness has deposed that the - 
Sonar was the first tenant of. the plaint- 
iff of the house in suit. -The whole 
finding of the lower, Appellate Court as 
to permanent tenancy is based upon this 
initial mistake. For the Judge comes 
to the conclusion that in. view of the 


origin of the tenancy being determined. 


either.by this witness or ata date sub- 
sequent to that which this witness epee 
of, section 83 of the. Bombay d 
Revenue Code is not applicable. But 


^ what the witness had said is that the 


house was tenanted so far back as that 
‘he could remember. This witness ‘is of 
the age of eighty-three and the ‘first 
.tenant- that "he can remember is the - 
Sonar. Then he says that the Sonar 
transferred his tenancy to.one Bana- 
valkar. That '-statement ‘seems to be . 
true. because it is corroborated -by a 
recital in the deed of gift of 1859 exe- 
cuted by thg defendants mother. 
deed of gift- recites the fact that the 
defendant's. mother Ladu was paying 
, Tent to Banavalkar. There seems, there-, 
_ fore, no doubt that Banavalkar suc- 
ed .the Sonar in the tenancy. Sub- 
sequently the defendant was paying 
rent to Ghurye'and Ghurye says that 
he purchased'the house ata Court sale 
' from Banavalkar,' The payment of rent 
by the defendant to Ghurye corroborates 
Ghury's statement, and there can be no 
doubt that the tenanoy which is thus 
traced to Ghurye and to,the defendant 


is the sanje: ‘tenangy' as was iud 


t the defendant. But we: 


btn casia. p m 


That- Wilh 


A. 


years ago. The fact that thà commence- 
ment of. the tenancy cannot be deter- ' 
mined, coupled with the presumption 
of continuation of the tenancy,* and 
coupled also with the fact that a per- 
manent building has been erected on 
the land -at least as far back as the 
witness Exhibit 
` raises a strong presámption that the . 
tenancy is permanent. . We, therefore, 


find that the tenancy was a permanent ge» 


tenancy. 

The next question that remaing r: 
whether the tenancy has been terminat- 
ed by forfeiture which the plaintiff 


pugnet %o exercise by his notice of `e 


uly 28 mu an the. ground that 
defendant had aimed, the plaintit’s 
-tatle by her ees statement in Suit - 
No. 227 of 1913. But all that'the defend- 
ant then said was: “I have never paid 
rent to the plaintiff Pai Pai now claims 
that he is entitled to the rent and 
Ghurye claims likewise. Ido not know' 
who is rightfully entitled. ° I am ready 
to pay rent at annas-five per year to 
either of them as the Court directs". 
It seems to’ us clear, that there was 
here no denial vf the londlord's title. 
The case of Doe d Calvar v. Frqwd (1) 
cited by the respondent's Pleader, is not 
in point; 
was a distinct refusal gto recognise the 
remainederman as landlord. : The case 
is more analogous to those of Doe œ 
Williams v. Cooper (2) and Jones v.* 
Mills (3). 

- The remarks of Erle, O, J. in' Jones v, 
Mills (3) quoting Tindal, O J. in Doed 
iams- v, Cooper (2) are cited with: 
approval in Mathewson v. Jadu Mahto 
(4) and are particularly in point, The 
learned Judge said:— 

“A disclaimer, as the’. word imports, 
must be a renunciation by the party of 
his character of tenant, either by settirtg 


Bin 
DESDE Rising. 


(1840) 1 M. & Q-135; 1 Scott (y z. 
.(x. a) O P. 239, PER StS) 13 BR 
788, 31 Li J. O.P. 


3) 0861) 10.C B 
Thum. Sah Pad ESS 
MQ) 1$ 0. W. N. 585,- NO 


40 can remember, , ' 


because in that case there '. 
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up a title in another, or by claiming 

title in  fimself. Here, the tenant 

.did not set. up the title of another, 

neither did he affect to ‘claim title’ in 

e himeelf, -but héi required poca in- 

-formation before. he would rént 

to anybody. Hé acknowledged himself to 

~be tenant and was ready to pay rent to 
the right person.” 

S That is exactly the case here, "For 

. the defendant did not dispute that the . 

-~ plaintiff was the owner. She only 

wanted to be protected against the 

‘possible claim 

- that she was willing to pay rent to the 

right person. That .written statement, 

e: ' therefore, see no ground for forfei- 

ture of the te 

Again the Mais by his conduct in 

this suitis estopped from relying upon . 

- the forfeiture. Because he' made an 


‘alternative claim in'his. plaint that his ' 


.98th 1915, should be 
treated as a notice terminating the annual 
tendney as from, July 1, 1917. . This 
was clearly’ inconsistent with the cláim 
that the tenancy had. been terminated 
. by forfeiture as from the date of notice, 
It amounted to’ an assertion that- the 
‘tenancy ‘was still gfbsisting and was, 
therefore, wajver of the forfeiture. See 
, on this. point the case of Evans:y, Davis 


' notice of. July 


For these Teasens we reverse the déorós 

of the lower Appellate Court and res-. 

* tor’ that of the First Oourt dismissing the 

° guit. 

s The appeal is allowed, OH coats 
oe - throughout. 

A l allowed. 


„E GOD ec t 48 L J. Oh. 223, 39 
, 27 W. R. 285. 





PATNA HIGH COURT. 
APPEAL FROM Onur Onpzz No. 227 oF - 
1 , 
° February 6, 1924. 
Present:—J ustice Sire) wala Prasad, KT., 
ʻe and Mr. Justice Kulwant Sahay. 
SHYAM BEHARI SINGH— . ` 


Tod e nas 


» ‘Babu BISESWAR R DAYAL SINGH AND 
OTHARS—DHEENDANTS— RESPENDHNTS. 


y Ghurye and said f 


r 1,0 XLIII,r. re —Order refusing ad interim 
` sngunction Appeal ther lies 
appeal lies ‘Som an order granting an 
ijuison s well “ae from an order refusing an 
- Injunction [p 49, col, 1] 
19 Ind Oas 553, 17 


Harv. Lal v Pry 
O W N.990,18 O° E “39, and. Lach Naran 


v Ram Charan Das; 20 Ind. Caw 653, 35.A. 425; 
11 A.L. J: 613, relied on." 

An order or an application 
for & temporary injunction until the disposal of 
the’ main spplitation for injunction pending the 

sut 18 .'an order 
O XXXIX,r 1 ot the Orr Brooedare Code and 
"is, therefore, appealable [thid]. i 
. Appeal from an order ofthe Bubordi- 
nate Judge, Daltonganj, dated’ the ‘14th 
September 1923. 

Mr. P.'C. Roy, ‘for the Appellant. 

. Messrs. L. N. Singh, Sambhu Saran 
and Raghunandan Prasad, for the Re- 
spondents, _ 

JU DGMENT.—L view, of the order 
passed on the 10th January -1924 of 
this Court ' (No. 10), the appeal from the 
order, of the Subordinate Jud dated 
the 14th September 1913, ing to 
grant, an injunction pending the Ee Ton 
of the application filed by the app 
_for an ad interim injunction tll the 
Pagos] of the Suit No. 2 of 1923 insti- 
tuted. by.him and the application made 
in this Court for an ‘ad interim injucn- 
tion till the disposal of the appeal, have 
now been ,heard together, All ‘the 
Rake have been served, with notice. 

Lakshmi Narayan, Singh appears 

for defendant No. 7 who.is under the. 
Court of Wards,and Mr. Sambhu Saran 
. for defendants No. 2 to 6 and 15 to 17 
who are minors under the nipi) 
of defendant No. 3. Mr. 
.Prasad appears for Inna . No, .1. 
Defendants Nos. 9, 10 11, 12 and 18, 
although served with notices, have not 
entered appearance, 


A preliminary ‘objection was raised as i 


to the competency of the ap \The 
und urged is that, no y'en ore 
hag been passed by the “Court below 


. disposing of the application made by 
. the appellant in that Court for an ad 
. interim injunction pending the disposal 
. ofthe suit, and that the order appealed 
. against’ is ‘only an order refusing, to 


,, Cir Procedure (ode (At V of 1008), 0. XXXIX, grant an injudction pending the disposal 


1 


es 


Aoi, ds} 
MUHAMMAD ALI V. SULTAN AHMAD. 

-pÊ his main application; and that, there- 

-fore,, no appeal lies from such an order. 


:Reliance has been. placed: "upon O XLIIT, 
Xd (n. “Under. this provision, an appeal 


«liss from fan, order under.r.- 1, r..2, 
d. fuar x. 1Q.of O. XXXIX". This, 
Js, undisput but. it is said that the 


order ofthe Lith September 1923 passed 
sby .the’Gourt below; in the present case 
.ig, not’ an order under any .of the afore- 


said ., rules of, O.. XXXIX . mentioned. 


.aboye., This icontention doés.not seem 
jto be. sound;,, „It is now, settled, that. an 
appeal; lieg: from: an. order, granting: an 
„injunction - as; well as from an order 
refusing, an injunction *, Vide Hari Lal.v. 
iPryag, Ram (1) and;, Lachmi Narain y. 
ktam Chanan; Das (2). 
mot,the point in.the present. case. The 
point is whether an order refusing an 
' japplieation -for-& temporary: injunction 
until: the ;disposal,.of-the main applica- 
tion. forinjunction, pending the disposal 
of, the suit;is-an-order,under O. XX XIX, 
qu 1, taf the, Civil Procedure, Code That 
rule, Bays that-upon the conditions men- 
ationed, in’ clauses: (a) and: (b) "the Oourt 


ymay. by order grant a temporary ,injunc- . 


stionjto, restrain such: act, or make such 


dila oisi 


This is,, however, . 


- other, <order, for the., purpose of staying . 


"and preventing», the «wasting, damaging, 
alienation, i PA removal; or: disposition 
-of.the property..as the. Court thinks fit, 
until; theng 
t'orders," - here .is, therefore, 
-ample, provision : dor anie ‘until. the 
Mispesbol e suit’ 
orders ‘until’ further, orders’. , Hence 
‘the order ) granting or refusing 8. tem- 
sporary.;injunction :pending. the ‘disposal 
ofthe main,-application will also come 
munder,-this, provision, It. would: seem 
#hat-, but for. this provision mischief- may 
pe „done to the properties in the interval 
°, 3between the,order refusing. a temporary 
injunction pending the -disposal of the 
‘main ,appheations;and the final: order 


granting: the injunction; and. thus „the . 


abject ofthe final-order-, passed on the 
3ngin:- application > might. be wholly frus- 
árated,: | * The::Oode;:; therefore, provides 


c 19 ti a eis x 11, W. N 996,- 18.0.0, 
i? 20-Ind.- Cas. E53 ACH N Av L. J, 
: ] 


“4 E 


of the suit, or until. 


as well as, for’ 


i 


“Ag 


. 
fa 9 ua Aya, PERCY] 


in O. XLII, r. 1 (P), for seeped from 
all orders interlocutory and. final passed 
under O. XXXIX, r. 1 granting or re- 
fusing,an injunction. . Therefore, the 
order- in the present case, dated the Mth 
September 1923, in our o inion, .comes 
well within.r. 1 of O. X of the 
Oode.and is ‘appealable under O XLII, 
r.1(r). The contention of Mr, Lakshmi 
Narain Singh is overruled. 

Now the question is whether in the 
ciramstances of the case the order 
of the, Subordinate Judge, dated the 
14th: September 1923, is justifiablegor 
not; in other words, whether a temporary 
injunction should issue in the present 


The jeannad Bübordinaio, J udge called - 
upon the defendants, to *show- ,cause® 
‘why the plaintiffs application for 1n- 
junction pending the disposal of the suit 
should not be'granted: It was, there- 
fore, desirable that an injunction 'res* 
tramiùg the-defendants from: disposing 
of the preperties pending the' dig posal 
of the application'.should *have ’ been 
granted by the Subordinate Judge.' 

.We allow the appeal and direct that 
an injunction do issue: upon the de- 
fendants | as aforesaid ‘and ‘that - the 
‘application before "the 1 
dinate Judge be disposed of as, qüickly. 
as possible. This disposes of the applis 


‘cation also. 
K. 8. D. + Appeal ‘allowed, 


- ALLAHABAD HIGH COURT, - 
First APPEAL FROM OnpERZNos' 40 
‘AND 00 or 1923, - ' ve 
-June 8, 1923; A lS 
"Present: Mr, Justice Lindsay and | 


- Mr. Justice Sulaiman.’ 
‘Sheikh MUHAMMAD Avr s 


` spa 


Sheikh SULTAN AHMAD AND ANOTHER, 
-. —PuLAINTIFFS—RB8PONDBNTƏS.- ' 
E usur capile pu UR iid or contract : 
faow ap’ in the! waytb-ul-arr of a 
eek eke as gn'entry of a custom. 
But the presumption can be, overthrown either by* 
Sxtergal ofan eyid ence, BOLSA, : 


u . 


-i 


rned - Subor- bs 


t 


1 


. forthcoming. The lower Appe 
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- Where the préemptftp clause of the wajtl-ul- 
arz of a village, after giving a scheme for pre- 
emption ..of sales and mortgages, further 
lays down that if a co-sharer who mortgaged 
his shers ig unwilling to redeem the mortgage 

e at mime when redemption may be sought, other 
co-shaers in a certain orde: may redeem the pro- 
erty and keep it to themselves, and where it 
Tutor piovides the basis *of calculating thd price 
which may ba demanded whon the property 18 
mortgaged or sold, the wanb-wl-arz does not reani 
8 custom of pie-emption 51, col 2] 
Surajbali v Nasw,48 Ind Cas 220, 16 ALI 
2 and Sheo Badan Tewarr v Sahebeads Te. ewar, 
d Cas 792,21 A L J 378,45 A 459, (1923) 
a I R (A) 593, followed 
nd & ppeal from an order of the 
Su ordinate. Judge, Azamgarh, dated 
the 15th of December, 1922 m 


Mr A Sanyal, for the Appellant: ín 
Dr. S N. Sen and Mr U S. Bajpai, 
for the Respondents. 


, JUDGMENT.- Both those appoals 
&ns:s out of Suit No 76,of 1920 insti- 
.'tuted in the Court’ of the Munsif of 
Azamgarh by two plaintiffs Sultan 
Ahmad and Iqbal Ahmad The suit was 
a suit for pwe-emption and various parties 
were impleaded as defendants One of 
these parties was Shewh Muhammad Ali 
who was impleaded ds, defendant second 

party. He 1s the purchaser of the proper- 


Tb aod IE ts eae dilantin ürst Appeal ' 


from + order, *No. 40 of 1923. The other 
"Bets of defendants were Muzaffar Husain 
the vendor first party and two other 
parties who wefe nval pre-emptors and 
. who had instituted separate suits for 
pre-emption, 
The Court ef first instance held that 
the plaintiffs could not succeed as, no 
proof of & custom of pre-emption was 
te Court 
réversed this decision of the Court of 
first instance and having done so remand- 
ed the suit for disposal on the merits, 

We now have these two appeals, one 
by Sheikh Muhammad Ali the purchaser 
„who was impleaded/as defendant second 

party, and the other, namely, Appeal No. 
E of 1923, by. M ad Junaid and 
*others, who were impleaded as defendants 
‘third patty. .l'hose'la$t were, as we'have 
said, rival pre-emptors, 

It seems to us thét the question. which 

. for decision in this case is covered 
5 authority, It is not to be' und that 


INDIAN obis, ; 


(1023) A.L 


I eds. 
thare has been a "M ‘deal of uncertain" 


ty in the law as laid down in: various 
decisions of this Court but an’ attempt 


has been made in order ‘to secure con- , 


‘sistency and it is above all things neces’ ' 
‘sary in cases of the p ind to 
‘adhere as far as possible to the-principle NE 


Fot 


of stare densis, : 
We have, in this case, after hearin 
-the arguments of the learned Counsel,’ 
determined that the rule of: law laid 
down in the judgment réported as 
Surajbali v. Naser (1) shall Be. followed 
in the present case. That rule has ‘been 
applied ,in another case reportéd~’as 
Sheo Badan Tewarr. v. Sahebzadt Tewari 
(2) and also in an uareported cade Second 
Appeal No. 1322 of 1921 decided.by the 


` ‘Pre-emption Bench on the Hon of 2 


last 


It séems-to us that the case is for all: 


material purposes on all fours with the 


case reported as Surajbali v:wNasw (1). ` 


What do we find? The plaintiffs rely 
upon a wajtb-ul-are for proof of, the 
custom of pre-emption and the question 
which has to be decided is whether this 
wapb-ul-arz affords reliable evidence of 
the existence of a custom. It need. not 
be denied that the prima fasce an entry in 
the wajib-ul-arz is to be treated as an entry 
of a custom — That.hus been. laid-down 
again and, again.and has. the authori- 
ty of their Lordships of the Judicial’ 
Committee of the Privy Oouncil It has 
however always been held.that this pre- 
‘sumption 1s liable to be overthrown Shot 

by external or internal evidencé. ‘In the 
present case we find clause (14) of ‘the 
wajtb-ul-arz which sets outin some detail 
the various things which are to happen 
when & co-sharer in a village. desires to 
transfer property either by way of an 


out and out sale or by mo ge or ‘by 
^way of conditional sale 2 y: way ‘of 
‘mere hypothecation. ' have a 


Beheme by which oe is made*for 
‘pre-emption of sales and : for pre- 
emption in respect of mortgages. Then 
we aremet witha clause which strikes 
one^as being a peculiar one.to find in an 
entry purporting to be an entry of a 


(I) 48 Ind. Gap, 280 104 L J 879, 
a ON e A as À. 459 
R. 


it 
H 
wW 
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. custom. It is laid down that in cases 
-where a mortgage has been made by 8 
co-sharer and where that co-sharer is 
"unwilling to redeem the mortgage creat- 
,ed by him at the time when redemption 
‘may be sought,’ other co-sharers in a 
certain order e may come forward: and 
demand and get redemption of the mort- 
gage and may take over the property 
‘and keep it for themselves. We cannot 
‘put any'other interpretation on the 
‘language of this document. It follows, 
therefore, that here we have a clause 
which provides clearly that person who 
are strangers to a mortgage have. a right 
of redemption and have a right to recover 
the property from the mortgagee and hold 
for themselves after they have paid the 
mortgage It was a clause of this kind 
which ‘attracted attention in the case 
decided as Surajbalk v. Nasir (1). This 
was one reason why in that case it was 
held that the recital in the wajtb-ul-arz 
should not be' treated as a recital of 
‘custom. Another peculiar: feature of the 
wajib-ul-arz in this case is the provision 
which it makes to regulate the sums 
which may be demanded when property 
is either mo ed or sold. So far as 
we understand the provisions relating to 


4 


‘this matter, it is laid down that when: 


prn js sold ing A the price 18 to 
e' regulated on the basis of 1 percent. 
of the profits. In a case where the transfer 
is by way of mortgage the sum to be 
advanced. by way of mo e is to be 
based upon & calculation of 8 annas per 
‘cent on the profits. 
“ This is indeed a remarkable provision 
"to befound in a record which purports 
to bearecord of custom. It is, in our 


] AE : 91, 
opinion; quite impossible that matters of | 


‘this kind should form the subject of 
custom and’it is preposterous to say 
that any custom which the law will re- 
cognize can grow up which prescribes 
foy all time the prices at which imimov- 
“able property in villages in these Provin- 


“ces is to be sold. ` If there were no other 


‘ground acustom of this kind would be 
‘condemned at once on the ground that 
it is unreasonable, . Ç 

'' We find, therefore, a close analogy be~ 


‘tween the facts of the present case aud: 
"the facts of the case in Surajbali, v, Na- š 
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possess 
„defendant establishes a right of occupancy [p. 53, 


.(& 8) 147 (P O) Se 


5 


` E b e E š n * * i 
sir (1), and following the principle of 


stare decisis we hate come to the con- 
clusion that no custom has been establish- 
edin this cade. We hold, therefore, that the 
decision of the First Court was.right and 
that the decision of the lower Appelfate * 
Court is wrong. It follows, therefore, that 
these'two Appeals Nos. 40 and 50 of 1923 
must be allowed and the order of the - 
Oourt of first instance restored. The 
appellants in bóth the cases now before 
us are entitled fo their costs including 
in this  Oourt fees, if'any, on the higher 


scale. 
- N. H. Appeals allowed. 


OUDH JUDICIAL COMMIS- 
' SIONER’S COURT. 
» BROOND aT oa No. 125 oF 


August 16, 1924 Š 
Present:—Mr. Wazir Hasap, A J.O. ©: 
Musammat AZMAT-UN- A— 

PLAINTIFP—À PPBLLANT 
versus ; "d 
GANESH PARSHAD AND OTHERS— 
vs DEFENDANTS = RESPONDENTA: " x 
ndlord and . tenant— lage a 
land—Sals by tenant of howe bok. nte—Rrght o 
N^ ondes & custom obtaining i village 
ere in & a. 
tenant has noright to sell the sites with the house 
which he has built on ıt, the alienation ıs invald 
,to recover possessio? of + 


on the 


col. 1. 

don of State for India in Oounc v. 
Maharajah Lwchmeswar Singh, 10 I A. 0, 16 O. 
$923, 5 Sar.P O J 275; l3Ind.Jur 10,8 Ind Dec. 
mam Aiyar v Vi 


chala Gounden, 56 Ind: 117,47 1 A 76, gi 
`M.W N 61,27 M L T 102,1] L W. 399, 

L J 476,22 Bam L R'578,18 A Lv 707,43 M. 
-567,250 W N 485 (P Q)and Namapular Maraka- ` 
yar v. Ramanathan C , 82? Ind Cas 226, 511, 
A 83, (920 A LB @ O) 65.19 L W. 239, 

, L.J. 130; $4 ML. T. 10,(1924) M.W. N. 293,4 


» AZMAT-UN-NIS8A v. GANESE PABSHAD. 
ACL J1516,10 O'E AS, E3647 M337, 28 $9 
WN 809 4B. 0 ), relied ifpon. Js «c oi 
doen ding “to the general custom prevalent in Nori 
tern Pro; &,person, agriculturist o; agricul, 
Fes tant. Who is owed by a "m build 
` a hopes for: this’ oschipition' 'm' the dbt 
° thorSis nb/apocialéonitract! to thé contrary; a É 
* tp uz thatjhouss: for, pleas mu famil 


down, 
A M uo by leavi a ipti: e mo PORE era 
pier of a house in the!abads Mes eT under: thé 
semindar, hehas, unless he lias Menem 


grant from the, adage bn a 
Can sell t ng interes t which he e -private 
or t which” can-'be ‘sold in! “ TRA loti 
Hess seu Ao tote 


ay b Mg 515; ofthe house [p 53,,col 2 
dhara) v Chote Lal, 90 A 248, 

A N (1899) 27, 9Ind Dec (x 8) 520, followed. 
Raj Narain Mutter y Budhi Sen, 3⁄ À 1 A. 

L.J 673, A W N (1901) 240, Do Muham- 

mad Abdus Sa Khan, 297 A 556, A WN 

(180) 90, Ram 

F-BY Muhanad Undi V Bab E Cur M 
"B3, nad Usindn iQ. 
ALJ 01, Ha Mohammed wha An 


& peal, Against he .decreer of 
the Ma CIENT al a Page e, 
Lucknow; dated tlie 31st’ Dees lve T 
inan appe "préferre against the decree 
of the Munsif, Bout ., L'uoknoy, dated 
the 29th Angust Jen a 
Messrs. M. Wasim, Kiida, Nozir- 
ud-din, . Zahuf Ahmad and, Hakim-ud "dim, 
for the Appellant... . 4 «(io à ots 
: Messrs, 4-P.- Sen and H E, Ghose; du 
the Réspondent$, ike m 
, dUDGMENT. — This: DE 
J plaintiff's Appeal The origi ihal. parties 
° to the suit" hawe' alr pa e'plaihtiff p 
ds the. owner of á S-anhad E. E Dies, share 
in xillage Nigrampur, in the District, af 
Lucknow . This:share has been: consoli- 
‘dated into«& mahal within whic h a hous 
"with compound No 998"ig ‘ 
wl 


‘area of which is 1 bigwa "biswa. 


Musamniat Radha, the: original. defendàrit 1 


No 2, lived in this house in the capacity 
‘pt ‘a tenant.. 
“she execitéd a sale-deed, in favour of 


-Jalpa' Prasad .in: resfect of thé house as ` 


“well ds ‘the ground ‘on’ which it-stóod. 
-Jalpa ,Ergsad .is now. répresentéd-by his 
“two sons, Ganesh, “Prasad, and ‚Rejjan 
Lal- -In D of M&sammat Radha, who ` 
98880 ‘adie 

Puit; as ciated ‘above, two pérsohs have 
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AZMAT-UN-NISA t. GANESH PARSHAD. 


plaintiffszright-in ejectment; and:(2) is 
there any general rule’ of law' or, in 
other ‘words,’ a" customary;law-appli ihle 

to the . circumstance’ of this case, whic 

„gives the-same: right to,the plaintiff, +: 
udnemy ‘opinion the plaintiff! succeeds 
mo the 'gudiuids. "^ The im ponner 

Hay BS. &bprplched, from fw points à 
view. The panes. f the 30th J Eur 
1917. clearly wipes off every" interest’of 
Musammat Radha’ 1n" this "housé : It"1s 
tantamount to a complete abandonment'on 
Mer Wart. of, yhiataver ` interest, she had 
éithérin the house or m the ogcapation of 
it 1n favour of the putchasér ‘ithe hts 0 
the putchasger, therefore;uh! . fhé premises 
ins question!: entiråly dépends upon Mhe 
validity of the deed of the 30th January 
1917: (The. learnet! Additional sSibordi- 
nate. Judge: has.foundithatithe alienation 
effected: by! that: deed. was "invalid o ut 
follows thatithe-landlord::iá ‘entitledsto 
recover. Bee Nurendro Narain Roy Ishan 
Ohunder Sem (1), Robert: Wilson v. iRadhaà 
Dularr xKobra(2), Ala Muhammad Khan 
ve, Chhedans (3) .and! Jagmohan.v, Deputy 
Commisnonén; Partabgarh (4)::Thelearndd 
Additional Subordinate Judge thinks that 
this result -can ondy. ensud ifia right-of 
Jé:ehtryl is:iJresérved fincfavour of thé 
proprietor tunder:the.same custom ‘wader 
which the alienabronstands énvalhd I 
amnof. opmion.thatcthia1s!a wrong view 
toJtake. The. plaintiff bemg admittedly 
thénowher !of the’ land heriownership 
embiaces [within itd the! light. to:.:posr 
sessioni: ju Secondly.. Musaramatl Radha 
having: diedand therplaintrf béing the 
owner, of). the. land’ on: which sthe:house 
im: question, stands must. récover possés- 
sion ünlbes[cthe:idefendantae :establishua 
right ofioccupariayz See Secretary of: State 
for Indral.in  Gounc vwiiMaharajah 
Luchmeswar Sauñgh: (5); Setunatname Axa 
v Venkatachala Gounden (6) and Narni- 
pillaw, 2Marakasan iv ei Ramanathana 
^ot» grs 

"gi Pm R2 18 B.L R Pe Bier C 

2063) {tna Odo 308 18 O'G or a 
4) 61 Ind -Gáb"045, $8. Ó' DJ! 194 E 
ERO Ie Dai T Ea 205713 
117. 47 Ven Qj W K Bi, 
273 L T 102, IL L, W. 399 38M 1 J 476.29 
Bom UtR 578, 18%; 1707 834; 567. 25 O 
Ww, Ñ.488,(@. Oe: ase oly Les, VAG 
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lo decks uu em pria nu 


Chettian.(7), ;The ‘transfer in favour of 
the, defendants. haveng been , found ‘to 
Pa. invald their: occupation: .of ` the 
plaintiffs, land 1s.‘ rank « tréspags '.and 
Without’ any. „further ~ado they ' must 
vacate E m 
The second position, is, in my opinion, 
equally well-founded. Therearemany cases 
decided in the High Court at Allahabad 
and in this Court which support the appel- 
lant’s case ‘The leading decision was given 
in the case of Sr. Gradharijw Mahara) v. 
Chote, Lalsr(8). i; It :willsüfficá to gdo 
theyhead, note ofthe report,. *Accoidin 
to the general, ‘custom -prbvalent in fhe 
North. Western,,Provinces, a person, agri- 
culturist. om agricultural tànant, wid 18 
allowed by a-zemindar. to build a house 
for his occupations in: the abadı, obtains, * 
if there. 1s no. speciel centraét-tó the 
contrary, mere right to-use. that house 
for himself and..his family so long as he 
maintains the houge,- that is, prevents it 
falling down; and &o long as he. does not 
dhandon” the hpuše by leaving, ‘thé 
village. “As stch,occupier. of a-hoheexn 
the :abadt occupying under ‘the zemindar, 
he has; uil hé'has obtained’ by “special 
Brant froin ‘thy, eemendar.,'an,_ interest 
Which, He,can sell, no interest which he 
Sana Be. TT e RR or “which can be 
ld’ nexecution of a decree dgainBt him 
ice ds iterbst! du tho tibet, roo! 
ing sand.Wwoodswork of, the. house” 
"Fhis-view:has consistentiy been followed 
oh at Allahabad and here 'Ses "Raj 
Narain iue s Budh.Sen (9), Bhajan ` 
Lalay Muhammad! Abdug Samad Khan `° 
(10), Ram’ Balas: v. Lal 'Bahådur (11), 
Mukammad Üsman--v Babu (12), Raja 
ohammad, Mehdi Alv Khan, v ‘Gopal 
Das,.(13), Brag.Din v Sheo Mangal (14) 
and Bhikare. Lak v Hadı Alt Khan (5) 
He aE Ca Ima a ET t 27 ERN e ACT 
"S (T)S2Iud ‘Gas 220, 51 I-A 83, (1994 » 
PÒ )05; 19L W 250,22:A LJ fo DM DT. 
0, (084) MTV Ne 993546 M LJ 546, 100. & A 
I BR404:47 M 337, 980 W-N. 80980120) ': 
PA aer S a W N (898) 27, 9 Ind ‘Dec (x 8)*, 
m slubgh * deu, 
9)27 A 338, 1 AL J 673; A. W 'N 
H DPT À 356, À ^W N 1405 90 (1504) 240 
I1 A 311, A. WN ñ 5) 112, 5A L.J 456, 
AML. 169 (BB) — « QM EIN DE 
K 099 hd. Oas 314,8 A, D J. 61-77 
. PER O4 AS AA AUR ET 
i»(14)78Thd Oas 285, 9 O. &A, LARISA O s e, 
b 5x80 Ind. Cas iB «2-53 sz. < `° 
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GHANDRIKA SINGII v. BHAQWAT SINGH. 


The result is that I, allow this appeal, set 
aside the decree of he, lower Appellate - 
Court and restore that of the Oourt 
of first instance with costs throughout. 
GR. ' -` "Appeal allowed. 


ÁLLAHABAD HIGH COURT. 
*Szconp CrviL APPRAL No. 666 oF 1922. 
° ; July 30, 1923. 
Present :— ustice Daniels. 
CHANDRIKA BIN GH—DEFENDANT 
Ho uL 


. 
BHAGWAT SINGH AND OTHBRS— 
PLAINTIFF AND DEFENDANTS— ' 
— RESPONDENTS, 

` Hindu Law--Jowt famly—Ahenaton by ‘father 
—Sutt to recover property by sons—Nece»nty— 
Burdea ue proof- tht i of consideration for 
necessiiy-—Rule upheld m pert to estate—Sale, 
whether can le u; d +n part > 

Where property belonging to bint Hindu 
family paseed out of the ily either n 
leu ot antecedent debts or under an execution 
sale 1n reepeot of d debt of the father, the sons 
can only recover property, by showing that 
the debt was Me ille, immoral; but this 
rule does not ppply to a sale for cash When 
such a 18 im by the sons it 1s for the 
creditor in the instance to prove either legal 
necessity or at least such in as would have 
satisfied a prudentenan that the neceemty existed 
[p 55,001. 1] 

Sahu Ram Chandra v Bhup i Singh, Py me 
Cas 280, 30 A 437; 210 W . 008 


.W 557, 15 A. le J 437, 10 Bom L R 498 

O LJ 1,33 M UDINE. 
M L T 9, 6L W. 21 @ o), 
followed 


A pie-ernptor from the Nude. stands in the 
same positiqn as the vendoe himself [p. 55, col 2] 
Where a portion of the sale consideration 18 
found'to have bean for legal necesmty, then in 
order to decide whether the sale should or should 
not be upheld, what the Court has to look at ied 
the amount of the consideration m 2 
which no legal necesmty has been esta ished 
elf this amount w so trifling that ıt can be left 
out of account the sale d be upheld, other- 
Ts it should be set amide |[15:d.] 
Girdharee Lall v. Kantoo Lall; 1 L A 321, 14 
C) 187, 97 W. R 56,3 Sar P 


E LR(P O J. 380 
(P O), Jar Nartun Pande v Bhagwan Pande, 80 
Ind Oas 1008, 44 A. 683, 20 A. L. J. 621, (1929) 


A I R (A) 321, follows. 
e Another test 18, cpuld, the sum for which legal 
* necessity has been! established have „been, raised 
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P" 


without effecting the sale which is. impugned. 
[P 56, col. 1] 

Balkrwhna Das v. Hira Lal, 50 Ind Cas TA, 
41:A 338, 17 A. L J 239, ‘followed 

Where a portion of the consideration has 
been ‘found not to have been advanced for 
necessity, the sale .cannot be supported on. 
ground of benefit to the estate, as the gale cnld, 
only be beneficial to the estate to the extent 
to which it was n to raise the sum 


justified by legal necessity [p. 56, col L] ~ 


A sale cannot be upheld with respect to a part 


, and set aside as to the reet of the property. 


bid] 

Second appeal against a decree. of 
the District Tadge Azamgarh, dated the 
llth of February 1922. 


Mr. Iqbal Ahmad, for the Appellant. 

Mr. Ambika Prasad, for An Respond- 
ents, Ë 
JUDGMENT.—This is an appeal in 


a suit in Mp the plaintiff Bhagwat 
Singh suin a minor through his 
next friend md Antar sought to recover 


possession of property sold by his father 
Gajadhar Singh on the ground that the 
property was the jomt family "property 
of the plaintiff and his. father and that 
the sale was made without legal neces- 
sity. The sale was effected on . 9th 
December 1914 fora sum of Rs 2,499-11-3.. 
The Court below has held that Re 1,780 
of the sale price was for legal "necessity 
or antecedent debt and has given the 
plaintiffs & decree subject to re-payment. 
of this amount. There were a number 
of defendants to the suit, Gajadhar 
Singh himself, the original -vendees, 
and subsequent transferees, but the only 
one with whom we are now concerned 
is the appellant Chandrika. Singh. 
Chandrika Singh filed. a pre-emption 
suton the basis of the sale-deed exe- 
cuted by the plaintiffs father “and 
obtained the property under.a pre- 
m I decree dated the 7th August 

1 

The two points urged in this, appeal 
have been: 

1. That the burden of proving légal 
necessity was wrongly placed by the 
Court below on the defendant; 

2 That even on the findings of the 
Court below the sale should have been 
maintained , 

The question of the baden 
proof was ¿he main issue argued `. 


` 


.it to be so placed 


-of ‘registration’ of the deed, 


"Wol85 - 
OHANDRIKA SINGH V. BHAGWAT SINGH. `, 


both, ther Courts’below ‘The Trial Court 
placed the burden on the plaintiff under. 
the impression that the ruling in Sahu, ' 
Ram Chandra v. Bhup Singh (1) required 
The learned., 
Additional'Judge ' held. that the Trial 
Judge had misunderstood. the passages 
of the ruling on which he rehed and 
that the real effect of the ruling was in 
such s case as the present clearly to 
place the burden of proof on the defend- 
ant. In my opinion the learned 
Additional Judge.was right. Where pro- 
perty has passed out of the hands of the 
i&mily either in lieu of antecedent debt 
or under an execution sale in respect of 


. 8 debt of the: father the sons can only 


recover the property by showing that 
‘the debt was either illegal or immoral, ' 
but it is now so well-established as to 
need no citation of authority that this’ 
rule does not apply to a sale‘for cash 
As regards the portion of'the sale price 
which is‘now in dispute the sale wasa 
sale for cash. The sum in regard to 
which the Court below ‘finds that legal 
nectasity was-.not established amounts 
io roughly Rs. 700 out of an' item of 
Rs, 900 taken in cash-at' the time 
The osten- 
sible’ object of the loan was to pay ' 
the ‘marri#ge expenses of certain, mem- 
bers of the family. The finding ‘of the 
lower Appellate Conrt is that there was 
legal necessity only for a gum òf 
Rs. 200 and that the balance of Rs 700 
was taken without any necessity There 
is now & long chain of authority for 
the view- that when a transaction such ' 
as this is impeached by the sona it is for 
the creditor: in the first instance to prove 
either’ legal necessity or, at least such 
inquiry as would have satisfied a pru- 
dent man that the necessity existed. The 
appellant does not dispute this proposi- 
tion where the defendant is the trans- 
faree. He urges that a different rule 
should be followed where the defendant 


. is net the original transferee but a pre- 


D pina -Cas 880, 39 A 487, 21.0 ,W N. 
698, 1P L W 557, 15-A L 4^ 437, 19 Bom L 
R 498, 986 O L J. 1, 33 M L J- 14, (1917) M 
W N 439,22 M, L. T 22, 6 L. W 215, 44 Í K. 
1890. |. "AUCI 
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. x . 
emptor: The'pré-emptor:stands in tbe’ 
shoes ‘of `the''original venges IL is 
trae ‘that he is not himself a party to 
the transaction impeached, but 1 know 
of no authoritv, and none has been: 
cited 'to' me, for holding that *his* 
circumstance alone 18 sufficient te trans- - 


fer, the burden of. proof from him to . 


the sons I hold, therefore,, that, the- 
burden. of proof has been rightly laid 
by the Court belów.' j m. 

The second issue is. whether or its 
findings the. Court below was right in 
setting aside the sale The. argument 
strenuously urged on behalf of the apeel- 
lant ia based on certain facta which 


appear in: ,bhs judgment of the Court , 


below though’ they are not referred to 
1n connection with this particular issue, 
It appears: that the whole family pro- 
Perty consisting of an eight anna share 

been usufructuarily mortgaged for 
59 years ‘at the time of the transaction. 
If thus mortgage was not pald off within 
a year the right of redemption’ would 
have been finally lost. ‘The appfllant's 
case is that in'thig state of affairs the 


father was justified in selling à portion" , 


of the property, h8 actually sold a five 
anna share out of eight annas' in ‘order 
to’ pay off this thertzage and recover 
possession of the entire Dionsriy. and 
that evan though thè sale realised 

more than were actually necessary it 
should he upheld. Two criteria’ have 
been laid! down in different cases for 
determining whether in a particular tase. 
the sale should be upheld or not, 
Jai Narain Pande v Bhagwan Pande 
(2) relying on the Privy Council ruling 
in Girdharee Lall v. Kantoo Lall (8) it 
was said ‘that what the Court should 
look at is the amount of the consideration 
in regard to which. no legal necessity 


700, ° 


In * 


has been established. If this amount. 


was go trifling that it could be left out 
of account the eale should be upheld; 
otherwise it should be set aside In om 
case'of' this Cougt, Balkrishna Das v. 
Hira Lal (4), a somewhat. different crj- 


(2) 80.Ind “Cas 1006, 44 A 883, 20 A L J. 
821. (1922) A I'R (A) 321 ° . 

(11 A 321, 14 B L-R (P C) 187, 22 W. 
R 56,38 D.C.J 80(P O) ` , r 

(4) 50 `Ind, Cas, 74, 41:4. 338, 17 A, Leg. 


> . 
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terion ;was.applied. -This was''& case in, 
which asale of a "use for Rs. 19,500 
was upheld'although the antecedent debt, 
existing at.the time'amountéd:to Rs. 7,775: 
only’ The, test here was;could the.sum 
efor which legal necessity svas' established, 
have been raed without effecting ‘the 
sale, whioh was impugned." . In, the:case 
in question it was held, that it could 
mot have" been ,otherwise,.raised. The 
house sold could not have been divided 
up and sold: piecemeal, andas there was 
no ofher source from which- the money, 
eeuld be raised the sale of the entire 
houge was, upheld by this- Court., If 
this testjis;applied. to the present case 
it fails to support the appellant’s con- 
tention an its.entirety, "hb. zemindari 
ghare, unlike, the house in the case just 
cited, might. haye been, sold piecemeal, 
- and ıt ig clear that if a sale of .5 anna 
share realised Rs, 2,500 „the amount of 


Re' 1,780 which had to be raised: for. 


legal, necessity or antecedent.debt might, 
have been obtained by ‘the. sale of less 
than our annas: If’ there were .any 
precedent f$r‘so doing I ‘might be 
disposed to uphold the sale to such an 
extent as would have-*been, necessary. to 
raise. the amount of Rs.-1,780 but in the 
whole of the volumingts case law on this 
subject I can find no precedent for such 
gu course and I am reluctant to.add yet 
another, to, the complications of ‘the 
existing law. The.appellant has sought 
to, supportvhis plea on, the ground. of 
-bentfiti,, to, the estate’ but this really 
e carries him no further. “The sale could 


only ‘be. benefifial. to the estate to the ^ 


extent to. which it was necessary to raise 
the sum justified by legal neceasity. 
| There were the ‘only two pleas urged 
in the argufnent in chief but in replying 
. on , the. case. the ,appellant's earned 
.. Counsel made! some.reference .to a plea 
taken in tho fourth paragraph of his memc- 
' randum of appeal to. the effect that it 
` mas only, necessary for the transferee to 
‘show that he made r mable enquiries 
-[.asked the learned 
point me toany evidence. not referred 
to by the Court below to show that.such 
enquiries were in fact made, but he was 
unable to do so. Indeed neither, in the 
Tial Court where the decisión was jn 
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ounsel if he could . 4 


`. 


L: 1998:, 6 
Torre Lae), 
favour-of.the appellant ‘norvity thé'Court’ 
below where jit. was against -him, does, 
any: point ‘seem -tó: have: been. made :of 
the-question'of enquiry, s. u vue} ord 
‘It is no doubt true; as beth the Courts, 
below , have.’ retnarked;.': thatisthé!.pré- 
Emptor. ih a iBuitvofy.thiackind is!'inla 
difficult: position. ı It is. yerwidorbtiul 
if he could escape paying the fut prike 
Jor.the property,on^the ground: that:gny 
pert of that« pricey Wasnot) justifiedsby 
degal [necessity Ons the othér ‘hand 
-when .he;comes to.defend:, á, surbiby:thé 
son, he, i$ -in. a '!much bless «favourable 
jposition,that:the original transfefeeuby . , 
sreason of the. fact«that;she wasvrlo:party. 
xto, the. transactidn impugned and only 
¿came into.£he cabe-after 1t; was complet- 
,ed.. I: may 'bénthat the ‘has & remedy, 


` 


, against. the original ,vendee : fori tthe 


:portion of the price which. he: is lost: on 
the: ground that ıt has mot beemfor legal 
necessity, » Asto this cán «express no 
opinion’ in the present: cases «As theilaw 
stands -the :decree by;'the Gourt.below 
was, ın my opinion, 'acorrect,decree.and T, 
therefore, diemisajthe appeal. Underall 
‘the .circumstances ofthe case'iti:aprears 
to:me equitable to direct that ‘the par- 
ties bear'their own.:costs of. this: appeal 
and I, direct accordingly. yuso afre 
ZK. '' 5 i: a Appeal: dismisgeds:t 
i POAT beh ME la arat 
Sapo) welad rs ru 
Sos athe RO 5 n^ haf 
i tat sut dart nda (3S S 
sud». taf dvo £ uia! SACS. 
° “Wa uy (a weed 8 lS out 
' d "m i ^ 
" MADRAS HIGH COURT, ,'! 
Suconp OVIL APPA Nó. 1387: op “t 
i ist ft 1991." YLK oe y 3 od 
oou ApH 28; [0nd nod prodi 
~ Present:—Mr. Justice’Madhdvan Nair! 
^,. PENUMATSA'SUBBARATUL=" 7^ 
bim" dL 
INDUKURI NARAYANARAJU'.. 
AND OTERRÉ—DRFRNDANTS-— e 
i "RESPONDENTS. + (^ t'5- 
Contraci—Puble  polvy— Compromise | decree — 
Pamiy arrangement—Agreement to adopt—For- 
Jerture clause +f no adoption—Penal clause ‘|, 
Agreements to marry.daughters or adopt sons 
for: consideration are ‘op to püblio"pohoy xf 
they tend to a! canflict of'interests and ‘duties’ of 
the parties therete. [p. 58, coL 2.] Maer Abe 
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PENUMATSA SUBBARAJU v. INDUKUBÍ NÁRAVANABAJOGC C Du. IRIAN Te Tr. 


Kighare ; Achaz; 
Chowdhury, 13 


n Esha d dh. 
hana ARI" 


s clams 
L RADR 43°21 
R 3812 aut ignppa Chere Nayapra Okki bd - 


M 101 dtp ' 163,016 C MOL FulssonkKakdvane 
| cna d n Eg m ME bakah : 
44M id LT YD dese Qiu Y 
Muthuraman Okey, 18 In&ü. Cus 5 h 
UMLI 23:0, rg) MEN NS 200A referred’ 
2 ‘The parites tojasnit,m orden torsetelo e amiy 
u a 1n £ (B 

com pipinise unter semua Be dire B 
adopt the ‘pihintait’s! Gin‘ within’ Grd 'shonthe! and 
enyby ‘the: duit properties, but 1f he fiedtoadópt, 
dab aye only ope half\os thie Se PET 
1 4 è P other halfito the, 2 
im, An dege wal niai in eroitdoee Sl tie 
cohdp Fomina, but ‘the défánderi/refusád'to'sHopt and 
led: bò'set aside the ratitamahtdecree an the ground 
thht! -the-; provisions {icompelling; &doptian were 
apposed to Public, poles. gnd, thet.rt contained a 
anse ` oa baie r 

Pd that ()" hé rüeindmah woeatrelisiidulo 
and equitable 'shttlement of’ disputed; that 
therd ws no ç, conflict between , mteregts, and 
duties of the partiss, and that, therefore, tha Mes 
aon aa” to adoption “was nòt o foged tà public 
poliby ^ [p"58; cel 2, p 59 cok T] HE E Ld 
- (2) thé clauée rélating tö consequences of fatlore 
to adopt ras not, penah ip 58,,colil] 1 leq n 
. ‘Second ‘appeal against the; decree, of 
the, Gourtiof.the Additional Subardinate 
Judge, . Ellore, jn Appel, ut; No 21 
of 192l (A. 8. No 35L.9f.1990 on, the 
fleyof the -Sub;Court, ,;Ellore); preferred 
against: the decree, of the Courtinof, the 
Principal, District Munsif,,) Tanuku, in 
Original Suit Np/189rof 1912 5, «1, "7 
‘-Measis? AÙ Krisheabutmit Tyenothnd 
P iSérkasundàiüni, for thé Appellat! 
Masts, 145, Varad chhrinr and y, 
Stirudharagana; for thé Reapdadents! has 
Uds thie De 3 tobias an PSIS: Te 
s1SUDGMENT.-This, second, apnea, 
arises im a;spit instituted, by. the, plamtiff- 
appellant toset aside the raznamahdecree 
in, Qriginal Suit, No.52 of ,1911 Lon the 
file of'the: Additional, District, Munsif's 
Court; of: Tanukus;, Tha facts, af the cage 
are not, seriously ,djaputed. ,/The father 
of, E jiand, 2; Thammiraju, 
Gangaraju.the third defendant, and, Ven; 
'katraju (father of defendants, ‘Nos. ,7 and 
8 were :brothers s Their father : Subba- 
Taju took, Appalareju, bis nephey, nint 
his family for helping him in cultivation 
and gaye hum: his daughter in marriage 
The plaintiff-appellant.; is :the: son::of 
Appelardju. “He J(appellàntg)Jlived! oad, 
Worked in the family. sd, ona Gt pis 
inembers, disposed gf bis qwn properties, 


v 
Chetty Y, 
elu. aso In d3li, de 


and increased: the. ,family ;,;propertiop 
with the, proceeds *bereof...Lajer on,-the 
thzee: brptherg and, Appalprajui effected 

(Partition, of él] othe familys properties 
into. four }¢qualsHares, bntj-continued 
Joint, cultivation, tall: about; $welve yRars ° 

i. lendantaj Nasil cand 2 
ingtituted; æ, snié-agaimat: Subbaraju, the 
present plaintidofer the: recowezy. pig 
Borea, of. land, siz; .onesthird,, share, nf 
the properties , allosted, to: ppalazaju.dn 
the, ground, that Appalaraju badio no. 
m torget ia «share. àt;ithe partition, 

T (tho other memBers..of.| the, family 
Were, parties to the ,euit,, Wher they eit 
came on for. hearing it, was compromised 
between the plaintiffs, Ld, «thé present 
defendants Nos -1.and,j2,and. tha firat 
defendant theran Subbayaju,..who ge 
the present, plaintiff; and;& razinamah- 
decree,was passed, ‘Thewmpterial{portion 
of the: decree. rines follews:-" wilt o" 
The itotal,extent of;27 acres 79 gente of 
the..land and: the, house, rzelatingeto the: 
sharg.,of ithe first; defendants. father 
mentioned in the peint, Schedule twhich 
devolved jon ,.the, frat) defendent, should 
be,nenjqyed..by “the .-firet defendant, ag 
rightful owner that, t^e first, defendant 
should adopt .Thammyaju;wha was the 
Second, son. qf the" plen tiff svithinjjinve 
months; that.,.the, first us feadant: apd.the 


Said, adopted-gon, ghoula;;yemain, as ¿Joint 


members of; the «famil -andvenjoguthe 
enire, property +mentiow 9 1,an-the inleint 
acheduje, {that ig;,37- acre 794. cente and 
the hause according, to, Hindu Lawa that, ` 


if, for any. treason nthe frst defendant ° 


should fail: to make anjadoption dn tlg 
said. manner; the first defendantiehould 
eujoy 38 rightful yowner)onjy,,,.onp-half 
ont. of tha, entire « property, mentioned 
Pee ea chat ifii gereg 
19;.cente; andthe house, according to 
ood ,and bad qualities; that thevfiret 
efendant!should:.deliyer, possession, sf 
the, remaining «hal? of thelprapartyn ta 
the plaintiffs for, being enj oyédebysth ant, 
asnrighttal owners thatit the; possession, 
is not, delivered.so, the ,plaintiffe should 
obtain, possession. .thrdugh 4X uriiarrant 
(execution), afteri getting fi: partitioned; 
that«the plaintifessbouldi giventrn: othez, 
reliefs, agkedy for! obynrithem p had: 
party. :shouldwbearhia repasti scosty? 


H 


.. 


' D. 


and the plaintiffsesghould: give up the 

' other: defendants ‘tn this suit.” The 
' pro adoption of Thammiraju not 
aving taken place, the defendants would 

be entitled to get about 14 acres of 
° land according to the razinamah déoree. 
. Thé ‘plaintiff who, as already men- 
tioned, was the first d&fendant in Original 
Suit No. 52 of 1911, now-seeks to set aside 
the razinamah decree on the ground 
that it is illegal and invalid as its 
.provisions are against law and opposed 
‘to public policy and as it contains also 
% penal clause. Issue No. 6 which 
refated to this ground of attack against 
the decree was not considered by the 
lower ` Appellate Court for reasons 
which itis unnecessary now to discuss, 


eas the respondents’ learned Vakil has 


very fairly stated ‘that the appellant is 
by right entitled: to urge this ground. 
As the question now raised is:one 
relating ‘to the interpretation of the 
razinamah decree, itis agreed by both 
the parties that it may be disposed of 
here 1h second; appeal. 

The compromise decree quoted above 
contains two terms (1) “that the first 
defendant should adopt Thammiraju who 
was the second son qfthe first plaintiff 
within two months » .(2) that, ifforany 
reason the fiest defendant should fail to 


make an’ adoption, the first defendant. 


should. enjoy as rightful owner only one- 
half'of the ‘entire property . and that 
the’ first defendant should deliver pos- 
° session of the remaining half to the 
° plaintiffs... '» It was urged on behalf of 


the appellànt that the first term of the’ 


compromise decree is opposed’ to public 


policy and is unenforceable as it holds 
out an indjicement to the first defendant 
in that suit, viz the present plaintiff, 
to make an adoption and that it is 
'opposed' to Hindu Law; that if the first 
term is thus unenforceable, the second 
term depending on the first is also 
.hnenforceable; that the second term 
‘embodied a penal clagse and that, gene- 
wally, the ‘razinamgh in its entirety is 
bad as its object obviously is to compel 


the first defendant in that suit to make: 


an adoption. ` In support of his argument 
that the first term of the razinamah 
decree is- unenforceable, Mr, Krishna- 


f INDIAN CASES: 
PENUMATBA SUBBARÀJU V.gINDUKURI NARAYANARAJU. 


310;- (1913) M, We N, 


E 110924 


swamy Iyer. the learned Vakil for the, 


appellant cited two ‘classes of cases, 
e 


(1) showing (a) that a contract to 
give &'soh in adoption in consideration 
of an' annual allowance to parents, is, 
void. [See Eshan Kishore Acharjeé, Chow- 
dhury v. Haris Chandra Chowdhury (1)), 
(b) that a promise to pay or payment ‘of 
money for the purpose of inducing 8 
man to part with his son to another for 
adoption cannot but be reprobated- [see 
Murugappa Chetty v. Nagappa Chetti 
(2)] and class (2) showing (a) that a 
contract to make a payment toa father 
in consideration of giving his daughtér 
in marriage is immoral and opposed to 
public policy [see Kalavagunta Venkata 
Kristnayya Kalavagunta . ‘Lakshmi 
y. Narayana (3)] and (b) that an 
arrangement ‘between A and B that 


B's daughter shall marry A's son and , 


that, if she fails to do so, B shall pay 


,& sum of money to A’ is opposed 


to publie policy and void .[see Deva- 
rayan Chetty v Muthuraman "Chetty (4)]. 
In applying the latter class of decisions 
it must be remembered that one of the 
reasons suggested for not , enforcing 
agreement to reward parents for giving 
their children in marriage i8 that such 
agreements tend toa conflict of interest 


with duty, (Bee Pollock and» Mulla's : 


Indian Contract Act, p. 145) “Generally 
stated it may be said that.this principle 
explains the decisions in all the cases 
above quoted. The question for .con- 


sideration, therefore, is, whether the . 


agreement embodied in the first term 


‘of the razinamah decree should be con- 


sidered to. be bad on account: of a: 
conflict between the interests and the 
duties of the, parties to it. In ' my 
opinion, the ‘agreement to: adopt con- 
tained in the first term is above reproach 
if we realise the full significance of all 
the circumstaiices relating to it. It will 


“be remembered that- the father of the, 


plaintiff: lived as a member of an un- 


divided Hindu family, married a lady of 


1 

of 29 M 161 at 
3) 5 Ind Cas 554, 32 
SAM UT 1 

4) 18 Ind. Cas 515, 37 


13B L R App 42, 21 W R. 381. | 
163; 18 M L J 22 3 
M. 185, 18 M.L 5 


300, `" 


MOSS M.L J. 
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‘that family in the, circumstances already 


mentioned and got: for. his share: onb-'' 
fourth of the properties which are ‘in - 


the enjoyment of the plaintiff. As men- 
tiohed in thé plaint, a sister of gerne 
Nos. 7 and 8 was given in m 
the plaintiff Himself. If the plainti 
persuaded to adopt the first defendant's 
son, it was thought tby the parties that 
the vexed question ‘of the plaintiffs 
father's right to the ‘property would not 
be agitated and that the property would 
also devolve on the first defendant's son 
and‘ would not go toastranger Instead 
of showing any conflict of mterest'and , 
duty, this agreement to adopt contained 
in the first term of the compromise 
decree ‘shows, in my opinion, that the 
ies to it intended once for all- to 
ring about a reasonable and equitable 
family settlement without in any way, 
jeopardising the interest of the family 
and also without injuring the interest: 
which- the Plaintiff, had acquired in the 
family properties ' I do not, therefore, 
think that the first term of the razina-, 
mah decree should be: considered to'be 
‘bad as opposed to. public policy, if so, 
the second term depending on the first 
eode ue not also be considered objection-. 4 
able ) 

Tt was then cried that the razina— 
mah decree is bad as it’ embodied a 
penal clause, namely, that in default of 
adoption the first defendant is to deliver 
possession of about 14 acres of land to 
the, plaintiff (1e, present defendants 


. Nos l:and 2) which means that they 
‘would get an excess of. 5 acres over 


what they would: be -entitled to get 
if they succeeded in the:suit. In view 
of the fact that the plaintiff in case of 
success would be entitled to get mesne 
profits, costs, etc., from the defendants 
which would probably amount to thé' 
value of 5 acres as: pointed out by the. 
District Munsif, I do not think that the 
opinion, of the lower Oourts that this 
does not. amount to a penalty.is wrong. 


at least to the extent of 5 ‘acres the: 


INDIAN: CARES: 
ANNB BRAHMAYYA V, OERLASAMI RATTAYYA. - 
m the ` Courts below, -T àm not inclined 


. Mr. Krishnaswamy Iyer then argued that . 


rü£inamah , decree: should now, be set: 


aside, but this special plea as: :regards. 
the 5 acres was never put forward as 


an argument for getting a partial relief 


: Adusumilis - 


4 
a AE ns m 
vè. any -effect to- it in this Court, ` 
to iy last. argument that was advanced 
en behalf of the-appellant was: that the 
whole razingmah decree should be’ set 


to .aside as the- intention of the, partid, to* 


it was to compel the present plaintiff to 
make an’ a option. " This ' argument 
cannot be accepted. "Taking thé docu- 


.ment as a whole. in the hght.of the 


circumstances already ‘preferred to in 
detail, in my opinion, the document 
embodies a. very fair and equitable 
transaction. 

I, therefore, dismiss the second appeal 
with costs. . 

Y. N. V.: 

8. D: 
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‘MADRAS HIGH COURT., 
Orvin APPEAL No. 186 or 1921. ~ 
4 February 13, 1924 ..e 
Present:—Mr. Justice Ratnesam and. 
| t. Mr Justice Jackson. |, l 
ANNE BRAHMAYYA anD OTHERS, f 
PLAINTIFF8—-À PPELLANTS 


` OHELASAMI RANT A’ AND’ OTHBRE - 


. —DagrawpaNTS Nos 9 To 4— a? 


'  RESPQNDENTS. 
Hindu Lal — Widow — Adoptrion—Aasent of. 
s indas—Ome ‘of ‘two not Sonsulted Consent of, 
obtained by promise payment— Corrup- 
tion Daughter's 80n, adul and next her, 
whether mist “be consulted —Authority to adopt « 
at any time, whether too - — Re: 
assent without reason—K ffect—"'Sapindas” 
ancludes , cognates— Assent, w. 18— 
letter returned. uno ‘whether amounts to valid 
lorsemsnt, correctness, of 


&gnatio reversioners is not con- 
sultód-and the consent of the” other' 1s corrupt- 
ly ‘obtained, the adoption is invalid [p 68, col"? ] 
Veerabasavarayu antulu v Balasurya 
Rao, 48 Ind Oas 706, 41 M ‘998, 2M L T 
17 ÅL J 3,36 MeL J 
$9 O L J'184, -9 D; 
1 U P L CO 18 ) 18, 451 A. 205 (P 
Rao Rama Raov Narasimha: Nayan brie 
Ind Oas. 392, 28 M L-J 363; 2. bes, 
caning v s Adusumills Pus 
143 M 650, 18 A. L J.~, 
n, . Uo M w N 38 n Ó We NDE 3. 
70, 28 X. L, T. 10y feled o, 


mption 
Where a widow purports trimake an adop! tian ' 
with the -assent 'of the sapwndas, but one of thè , 


> 


a of ; 
d 


) 


š "y 


" bad Ramesam, 


ANNH BRAHMAYYA Y. OHBLASAMI RATTAYYA. 
a daughter's son i8 


J.— Where | 

Here À decease!’ poraa And is-a mayor 
and ohera éompetdfit ‘to advise, hé. mnst 
Lbnecessánly (be congulted:tbefore the; widow of 
othe deceased can, make an "ume m-th col.,2] 

glass d 
Somdbanllard ‘Raol 5 Weg M Y 43 vi 
rensona;; ee d uud dd 

(which m assent, WA 

se Pru abies do, Xhe-vahdity óf 


er a, 

doh oe a widow apply mutatis mutandis 
ee ree ge ob eec 
brothers: "I "The: nearest" heira! who take the restate 


the,widow, aye the, proper persons .to con- 
K I àJ I 
‘The 5 


Pe rdndas", ^ ^ whatever E meán- 

fig m qe innta now moludes botli/agnates ‘and 
doogeatesi:[p 65;coll 1]-or.t METTE 

A registered letter to 2 oe có 

Tequest to assent to an adoption- ei Ís, how- 

turned; without ing pened, cannot 

anoint te w valid amultation gf such person. 


yment or even Dy, promise of 
payment must ba held to have been corruptly 
obtained, [p 67, col Pm 


Mie. IY HMoottoa Ramalinga 
op ç Maduna 297, ET: RT PG. š 
wh yp e 2 qe ; $61.3 Buth 


P. O Je 135; 3:Mad, Jur’! 2 209. Dd Deo. (x 8) 


1,90, Bos B. 889i (P. ‘Oj; | Dandkot: vámmal v. 
Bala Su p Heber 48 89, 30 M 
19, lv: Rangamima, ILM Lid 2 
chat 3 : 
yy DU. «Po - ae bated 

There E cabentiel qifference between the 
authority of a husband® an “the assent of a 
gi; "The former’ ié dedito: be exercised 


` only after.the!death iof the/ husband: !-The latter 


15 intended to used’gt:a, reasonable. time after 
t is.given When-the intervals short, 
yof the, . sapinda may not, > but a 
t 15 i to bo pocketted ed; . by, the 
à PNE no " 
used long ‘after it was \e1ven, wh 
Es AR Dn ‘considerations, as to the ux. dé 
deno. of ` "lioe adoption ‘may apply.,,[p 68, 


abhe. ( 


° ae of a apaia -to, a, "widow which 


. SRY time. is too. 


to, gu the adoptign of von! at 
gutharise bs opti d 
Suryonaray ena v Venkataraman, . 28 M > 


non era, Basvarayu y. Kandukur, Bala’ 
€, ] 


Osa. 3, (1924), M. WaN.. 502, relied 
d adt by.’ cios 6 D Assent) \to ah adóp- 


18 not on that 


T i in ithe duree. of judicial ipro-' 
gal?) 5, vos at oe CR ry 
| letter js "sent ‘by: /registéred post ' and 
deus with. the lendorséfnent ."the addreesse 
Por not wün$. i fe thare dp no\prebuniption’ thht 
theTendorseméri ‘the ‘post’ peor E ‘correct 
$0,058,002] 
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"Bar Jackan J” (un ud “here b no lp 
er n, bonis no 

that'the cóüsénf af thétnext!! heir 1b:-6 Sebential ta 


-the waldity of Ah. s p widotri: [ip 270, 
e Hs n dU Jus 

2 consent ` “of, th 

eh he's en adult ë sd 

uable' eridénoe of the: sm 
dn making: the a option, ut" 
and singt, dE a fonsulte (ind í ia ^t 


.Vadreva ` p Gam LR 
2 linasundora, Hop Tod "Oba eda (9 y AEP 
followed LES MENEE 609,” n SM B8, 
‘Appeal t the!déored: of is 


Court! oft? the: Subordinate, Judge, 
Bezwadas-in' O SINO 4l 'of-1919 ie o 
MrIoAL femalinaswata' ‘Tyee "for t88 


Appellants) rios yi og Jet oic? Dis 


Li Messrs!..BuSomayya'antl' P. Sütyanura 
yana Rao, for the ‘Respondents: i}, bp 
“JUDGMENT. Jat eL ri 


"esf 4 


E Ramesan; J.—Suit .tobet » aside. 


an ‘Adoption and'-fosst' &sidd əcerthiñ 
alienation :' by ‘tHe: first -deferidant! “4 
Hindu widow and! heir tof thé! last!- ‘malé 
owner Brahmanna,’ who" died{‘detérding 
to the evidence '1(D."W.!No!1) 50 “years 
ago..' The Subo ite’ Judge "di&miissed 
the Buit.! The indio appeal. virabl 
-^ The plaintiffs and fourth. Pibféndi tare 
the. daughter's” sons !ófothe^*d d 
The firstpoint raised: by" the’ dppe 
is, that the) adoption-lis:itivalid® ag iè 
assent-ofthe nearest >mále'heirə of B 
manna, viz. the daughter's sons eitis 
iffs'and fourth: defendant) wab not. ught 


by: ‘the first ': defendant“! In'- Southern . 


India- ih default of! ‘husband's atithority, 
&'widow may! ‘adopt with ‘thé “consent 
of her"husband's kindréd» ‘Phe dn eno 
d&'avhethér the- ‘daughter's boris; psi 
they happen to De. the nëateat 


eirs, - 


should becorisulted:Upto Vadréii nio di 


nayalkimmu Garu. yalı! Soidsundorü 
Rao (Ë the point had'-ot arisen: héré 
and it could not'arisé ele where?» The 


reasons why such! 'a !point^'did/nof'abise '- 


till. now are lóbvious. --Et is very 
that a'grandmother ‘adopts ! tó the 
ment.ofr'her'"daughter's'"sors, ^ 
has only one daugbtér's: '&Ori) shé would 
‘adopt him ïm ' preference" to! other o 
not;'adopt at’ all. Tf there!'gret tho 


us 


aha | 


han onej:she- would not -adopt át a 


as’ she' would prefer tthe daughter's ‘dons - 
` sto’ succeed: equally": 


2AB" for thé "Bp iñ- 
thal: ‘purposes’ laf” the-busband}‘a-detgh: 


ing iy ARAL er coton » oni 
i KOER Cag. ap 
ioi SL 


(aL, 876, sugges us 


- Fok "T 


Gs son "is cdp: dla a 
spiritual benefit” PLUS ron e's a, 
: that that that: constüorbtib n does: “not un üt 


nib aul 


É re si 
MER Mis uM mede ce 
an opti x of, a pend otliér than the 


aug AN & , place. t. the 
den ch brit ae ade ters" bon. ` THe 
RP 5 

dru "y ali undava;' a 
iga rèas d LU Hn E: hl endi 
and tie ds of th suet ‘g id 
Nas omnet Hele" The widow, pase 
sree a any NS ‘Another dee us 
fare n Sun + h. 8, aRt c ' 16 dà gh- 
Dire aqata pa Mob is Mou f 
erén Hp the! Güsés where "the point, 
viz, Wet A “the 'obrisent i m ters 
gon En i thie ad xe ecegsary. 


INL 


V aw 


fas, abtual 


e ^q ga nl mug e die 
bir “WWW And tha "Féstióndent'ériiuós 
Ü eub gugl t, n to, Maa a 

ss f t" UU 
ddr $m xd 9. P addu i 


| legs zB" Sd Bro Š ue Mad 
pe IE. 

e, 88e. 
x is 


Zi» lance the, n 
otayya de ij 


fiere 
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di it ch CM Ha as and of 16%; 

woh tbe nS 

» d tuf hgir guj juris 
pus Du Uae option, 
ndent. éahnof Be, Prol d 

S pan i being ‘allowed to be raised: 

By ies stage. ‘I am. inclined to agree 
math be, the dppellant’s. bantention provided. 


i t' op portunity js givén 16, the, ‘Tespond>, 
f gn, now ithet they State; it: is their 


dase that! thé: a faushiens ‘soris also. have 
heen Consulté oe rA dg for e 
plaintif bas, ok 
gems “nöt ‘the non-dónsdltation. pete 
iffs and ‘fourth! defehdant * 
proceed to dorisider” tHe polit of ‘law. 
raised, “The P ending case on thé ‘docs 
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certain grounds one ud t hick: ` 
laint-. 
‘how, 


LTTOiUTGSG TZ ° 
trine“ OF the ` `súfficiesty “Of tHe Fs 
pmen ^ to“ ‘raid an^ adoption qñ 
putheta uu LS ‘Collector: of” 
Madura v. Moo irc Sath pero m 
xa AAC MEE E i 
fois 1e Upon the hole, ass n 
é ' are' ‘of, épinion, " 
E of positiv NON i 
the proposition, ee “acto rete e 
Taw ' prevalent in ‘the; 
à Hindu widow,’ “hot ‘having: 'her" 
Mada port may, if duly author. 


feet, p ai} 


their 
lat code 


reaching: this' 
TE “pom cotit, een 


ae x DEI TER gs fu 
e. ze” ^ihe Ma n" 
gust anti, ae ds’ Mahrattà 'tte&tises “art 

jo. Viratnitrodya ava Benares'duthority, 
Theil Ea B rést." théir ^Gonohusiüd 
ractically dri: ! sinblé tett the Dattaka 

'memsd of Vidy&rái& whteho4dleurlé . 
ua thet9 i 


and’ plicit: 
ihe widow tó adopt ‘with; the "au 
of her father: EIE, Hat Nintevéi poe 


Tinsin .of* hór Husband! máy be'córt 
aan uñder fHb!let_ detgra!?* This: 
\gthened ‘by referérice'to thes 

a. decision: m Apr E 
MM io 
: At page 442 * their Lordships rimai L; 
“ pho" ascónt Of kinsthérr? seeing! tóba 
reason of thé presuriéd in’ ` 


hag’, kindred, * adopt iP "a 
inel i 
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Bhatta's. commentasy, on it where, he 
refers to *Pakeha Dt%8ya (i e., both sides) 
after. quoting , Narada using the word 


apinda. (by S. E. Volume XXXIII, 
^ up. 0196), ` Galebrooke's , Digest, , Volume 
Te oes 111 where ‘he translates the 


word sapida" 1 in Nərada's text, Yagna- 
valaka ‘Acharya Adhysaya. section 85 
(Sir ‘Sivaswami Iyer's translation , in 
i ML J, 278, Mandlik p. 172, tran- 
lating , the word “gnati ` as kmsmen), 
and with the, commentary of the Mitak- 
ehara on if ` (P 
Allahabad: p p. 166) and the commen- 
taries. of Balambhatta and Appararka 
‘and contends that 'gnati' and ‘sapinda’ 
ip these ,texts include eagnatic and 
cognate: kinsmen. The respondent con- 
* tende that, though, in later times, these 


words might have wider significance, 


by including ‘cognates’ also, in the 
Smritig they meant only ‘agnates.’ 
do not “think, it necessary to Moos 


` ‘theses texts or their interpretations as- 


their Lordships, beyond referring to “the 
resumed. Mcapacity of, women, for in- 
ependence” do not refer to these texts 


. and donot say thatthe kinsmen whose 


consent should be sought are those who 
are mentioned in. the sacred texts as 
the persons or vis s would be 
dependent. ‘in the ‘son. is 
mention ed. Ree aaviler, alter the death 
of the “husbánd,. Only the commentators 
of Manu mention the kinsmien, because, 
. I presume, ‘itis -more a matter of 


ë common sense, than of interpretation .of 


. 
ens my opinion. all that we have to do 
is to examine the development of the 
conclusion stated .by their, Lordships, in 
; the Ramned case (2), at pages 440-1,* and 


` reached with reference to Vidyaranya's' 


Dattaka Mimamsa. . Mentions 


“Father- in-law, etc.” 

The next decision on: this, ‘matter > “is 
_Venkamma v. Subramaniam, “{4).+ In that 
“case there were two .brothers who were 
the next heirs after ® the widow. 
“Robertson says at page 96.1 


Ww. 


“The 


4) 9.Bbm L. R. 89, 30 M. 50, 4 À. L, J, 160; 
5 O, LJ. 140, 11 O WN .345 
$ @. C) 


17M L.J. 114; 
2M LT, 91, 34 L A 





anini Press Edition, + 


' Lord: 


appellants have failed to justify the 
widow in omitting . to’ ask for the 
authority of &' person holding ' 80 im- 
portant a position In the'family as did 
the first respondent.” “ But the failure. 
to consult one of the two nearest, kinsmen 
has not’ been justified.” * ... 

I have not referred to the decision: 
of the Privy Council between 1869 and 
1907 nz., $4 Virada, Pratapa Regunada 
Deo v Brozo Kishore Patto `Deo ` (5) 
Vellanki Venkatakrishna Rao v. Venkata- 
rama Lakshmi (8) HEU Iyer v Ven- 


PMID Iyer (7), Ganesa " Ratnamawar 
v. Go ma [yer (8) and Kenne- 
palh nape 


jana v. Putcha Venkata- 
ramana (9), for they throw no light on the 
question whether the assenting kinsmen 
$hould be agnates only and cannot in- 
élude SED M Such a question can 
arise’ only if the 'nearest heir is the 
daughter's son, all other cognates’ being 
heirs. in the Mitakshara Law, only after 
all agnate sapindas are exhausted. “i 
Virada Pratapa FRaghunada Deo, v. 
Brozo Kisharo Patta Deo (5) the family 
was a joint family and in Vellanki Venkata 
Krishna Rao v. Venkatarama Lakshmi 
9 and Ki ped Suryanarayana v. 
utcha, Ten kataramana the hus- 
band had' i rey 'Bo far there is, 


nothing in the decisions of the Priyy 
Council to suggest that;the assenting 
kinsmen cannot includé à gnate even 


when he happens to be'the - nearest heir. 
Prima facie, it would’ seem that no, such 
proposition.can be laid down, for, ina 
cado, where there. Are’ no agnates, it will 
follow that thé. Widow cannot'make arí 
adoption tough she ‘may have plenty 
of advisers such as a maternal’ untéle, a 
daughter's, son,~ & sister's son, a maternal 
D M 69 (PO) 11 Mad -Jur 188; 3 L A 
151, 25 W 3 Ser. 


P. O J. 583; 2 Suth P. 
LM 17 d o5 t has 65, 4I 
8)1M 174 ¢ 1 ur. 63, 4I A'l; 
WR sl P, O J.689,'3 But. P C. 
x 8)1ló ^" EN 
,8 0 L R M7; 6 L A 19; 
3 Ind Jur 472, 4.Sar. P 
6803, 1 Ind Dec (N. 8) 3 
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Be 
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grandfather or & mother's sister's son (all; 
cognate sapindas). ° 
: The next case is Vssvalasavaradi 
Pantulu v. Balasurya Prasada Rao (10). 
‘Does this case.lay down 
assenting ki en should be. agnates 
and not cognates? In my opinion it 
does not. The, point itself did not 
arise in the case. The respondent 
relies on asentence at 267*: “the- nad 
case (2) established the proposition that, 
"under the Dravidian, Branch of the 
Mitakshara Law, in the absence of . 
authority from: her deceased husband 
a widow may adopt a son with the 
assent of his male agnates in the Dravida 
country, where such law is in.force."' I 
do not think that ay stress should be 
. laid on the word: ate" in this 
“sentence. In the frst } place the Ramnad 
case (2) did not-lay down that the assent- 
ång kmsmen should be agnates. In 
“athe second -place, the sentence does not 
. saytthat - unless agnates ‘consent, the 
adoption cannot.be made All that it says 
that an eee sis ts made with the 
assent of ichis strictly true 
in most of ° cases that arise I presume 
thatthe word. "agnates" is used be- 
cause it is -they that -have, the consent 
4n the. majority .of cases that arise. 
“This is supported by His Lordship’s 
later sentence at 269.* ,"In the absence 
of authonty from the husband, the 
-valid exercise of the power by a Hindw 
widow in the Dravidian’ count 
‚conditioned on the assent of he ine 
-band's Sapindas.” "The word , “sapin- 
das? whatever ite meaning in the Smritis - 
may- be now certainly : includes .agnates- 
and cognates [see Right Hon'ble Mr. 
‘Ameer Ali's judgment in Ramachandra 
Martand v. Vinayak Venkatesh . M 
‘It would be as fair to infer from 
.Lordship's sentence at’ page 267* that 
s, ‘Lordship,intended to ley. down that 


vidt Cas S 45 L A. 205; 41 M. 
98 M L. T. 1, 17 A. L J. 34, 88 M L. J. 

$3 O. W. N 251,29 O.L J. 184,0 L W. 
si d Bon L..R. 938, 1 U. P. L. R. (P. O)'18 
C dy 95 Tad. Gas. 200; 42 O. 384; 41 I A 290, 
180 W N 1154; 27 M L J. 333, 1L. W 831 
10N-L R li2, 16 M. L T, 447, 0914) M w. ` 
N: 835 38 Bom. L. R 862, 12 A L. J. 1281; 90' 
e. Ë i 
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that the. 





O78. 
J. S . 
‘the EC pus should, be. agnates ^ 
‘as to infer, fronf ' Lord «Moulton's 
judgment in. Venkata Narasimha Appa . 
Row v. Parthasarathi A Row (12). "In ' 
this part of India, at 
has no power to adopt a son to a 
deceased husbahd excepting by , express 
.authority given by him in his ‘lifetime 
.or by Will" that no adoption. can ‘be 
“made with the ‘assent- of husband's 
kinsmen. The! sentences referred to 
bn Bhavaji Thakur v. Jharula Das pled 
and Venkata Narasnmha_A 
-Parthaearathi Appa Row (12 x men 
succinct, statements of the 

framed with reference to pointe 2x ES 
not there arie. 

. On the: other hand 'the case in 
.Veerabasavaraju Pantulu*v. Balasurya * 
Prasada Rao (10) lays down clearly that 
the next heirs must be consulted. At 
page 272* His Lordship says “ Division 


events, a widow , 


does not affect’ her personal dependence : 


or give her an independent status. to 
„alter by her own authority the gpeces- 
sion to the estate which she takes as 
the widow of her husband.: She is 
still. dependent fop counsel and protec- 
„tion upon the’ nearegt sapindas of her 
‘husband, . who are the most closely. 
-united to him by ties of blood, or, to use 
the language of Hindu tawyera,. I 

community of ‘corporal particles.', (The 
father of the deceased, if still 'alive, 
continues to be hé * ffatural ‘guardian. ' 
and venerable proteotor'. He has fur- , 
ther more, a direct interest in the pro- 
_ tection. of the estate, fortin case of her 
death without leaving her surviving a 
‘daughter or the mother of her deceased 
husband he, has a right to the e. 
sion. His. authorization ise thi eraoro 
-essentially requisite to the validity. 

an adoption by her to her husband. If 


there is no father the divided brothers ' 


take his place by virtueof the tie of blood 
as her husband's nearest sapindas, they 


F (12) 21 Ind Cas 339,97 M 7399; 41 I ‘A. 51 at 
1769, 170. W N 1221,14 M. L T 269, 
N 791; eid 
` 1010 
è . Qs 


is M. 


388, 18 ©. Lid, 393, 15 Bom L 


"838, 
L. R. 845, 49 
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` &pbeaife Sher’ nsiutalguardiansvand ‘the 


folbetór& of: Her imterestsiivThey also’ 


Ave ‘an’ ‘interest on the protection: tof 
6 In herttnice:! - In: the-abseticey then, 
"ótvtheHfátlier^ the assentcoD the. divided 
° ipróthere^ i equally requisite for :the 
5i&]&dity 76 wth twidow's:adoption:§ Lf: 
"inijoritysiüssent: sand: one: nrefuses,!his 
PS jéetion ‘thay beidiseountdd. But the 
bao lof l-fheir^«eonsent, ori” invi case 
qhepani only: ónej'of: his» dénsent, cannot 
‘be’ made” good > "by the-'aüthorization^ of 
qdistan relatives ' : remotely» connected 
Hoss ‘interest in:\the (well being tof the 
widow"'or'ühe spiritual: welfare: ofi “the 
laécedbed "orci int othe protection! of. the 
estate, is ‘of minute character, and ‘whose 
corp is mord "likely: : ty be sinfluenced 
‘By paipa motives.” at. page 

n Brue. esi ét judg ent 

ae iu IBóatd-ün«the..Rdmnad vase 
olor « of ‘Madura vi Moottoo*. -Rama 
niga" Bai upay y] ‘some’ fexpressions 

dre nis lwHiehi might amply that, the 
rir tef ‘teversionary? mt 
a secondary, consideration in deter 
“bute what«'sapyndas assent tis pri- 
yequisito[-buy tthe: remarks !that 

E scele ofíico:parceners 
mM udidivided family. to consider the 
&diénoyogf! intrbdueihgi:s onewico- 
"reb rl sit tho observations 
the? e a ie (subSequémit: case of 
Viliankie tes'Kirishna `o Rao! tay. 


1 rama Lakshmi Oy nomie 

. “thatrights to tproperty sc£nnot^'beile: 
“out óféoti&ideratión in‘the determination 
If the’-qiesflon, Tm r the: l&tterotcase, 
SVella ^. enKata" Krishnu. Rao v. Wen- 
thate RámiIakshmá (8y, the: Board observe 
"És'tolldws:' ‘There ‘should:be:such proof of 
pals sn thepatt-of the sapmdas'dsshould ; 
ie eiciont X9» suppor} the, inference 
thie? ‘adoption’ ‘was. lade by the 
ETE fot tron: éapridious on«corrupt 
Pato e ino order to defeat-the «intereat 
E Pil órithatisapindabibut: penne 
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rte Mode 
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iharks-thatian -&doption- is more.‘a tem , 
poral than a spiritual institution,..there 
beings no«spirituat! reason for.: adoption 
if the, deceased: lefts'a: fraternal nephew, 
and i:ihat ithd requisites: ofa valide 
adoption dre : all »empora}; therefore,-the 
spiritual consideration» should tnot!.be 
allowed: totlinfluence the: judgment rê- 
‘garding~the sééular essential. «And-ihe 
‘then: goesiion to:gddr: +.‘ Bome’ light'Lis 
thrown i:on:‘the pdint-“by: ‘the. ‘décisions 
rélating: ‘to: alienations-by widows with 
the assent ofuthe: next’ heir'—[Golap- 
‘Chahdra Sastri} on: the:cHindu.” “Low 
of Adoptions} : bao q Yed ta Jt 
ip! Ehel re&song ‘which make-i the: assent 
f divided brothers a requisite condition 
apply mutatisemutasdrs:to the daseof the 
nearestisapindas other than brothers,’ 
i,Mhese paragraphs! ¢rdistinctly.. lay 
down, ‘(1) : The: nearest Jheirs;{ who take 
the estate, after ithe iwidow,:tsare ‘the 
proper | persons to: consent}: K2). Rights 
to property cannot ibeleft dut:of couditler- 
atoni imthe' /detérmination, of: theiqubs- , 
ton) Temporary considerations 18hould 
haxe :à»imuch weight-assspiritual con- 
siderations. (3): The. uude f the assent 
-of nbxt:iheirs "to! altenátions by widows 
throws good: hght!soli the question: AH 
these jiconsiderations: legd+totthe:'con~ 
‘clusidnothatith a ‘case> where: ‘a *daugh- 
der's«son;ris;méxt hèirsand:is! a. major 
aiid otherwise competent to:t&dvise, he 
sought ‘to ‘be. consulted, Theresis nóth- 
sing mall thepadsages in Veerabasavarayu 
-Pantulu w-Bala'surya:Prasada dao» (10) 
-to show that7thes ednsider&tions’mention- 
ed thére:lare to ibe‘overlooked if:ithe next 
cheir vis - vdaughter'és soni» andy must “be 
applied only to‘aghates.; horum duae 
in» this . state'o "authórities) the! actual 
set ‘arose for decision in’ \Yaireba 
anáyakammá: Qaru, v. sEyàli. Soma- 
pins nid Raoy(1)'s My learned brothers 
Oldfield and. Phillips; Jd, held tar the 
daughters son_ need not. be, o, const 





ideration s of, what ma e. called, Wit grea rere, 
Eg qi man lof* in pipi, Ji. - ith. PATRE T E he z Fem 
Tee a eh ine y adoption tthe ihe; dent, rilalinE n foa the Ta dence 
3 e rr De fing ] 3m of wonien., “The kN Ki 2 
4 < & y lp: fo to él i 
ARE WD he n ae n, ws anbe is i. Pind d tat the p itle 
«4$ requisite to. natns ‘of &n.adqp- ficancé "oF. “gnat? isla Taa pem 
(tion When the husband Aaseperti, m " SPagooLi$ xni ia egnat. LL have, 
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already said: that tha -sourëe-'of law js. 
not these texts, but the Ramndad case (2) 
resting in "Vidyarünya's Dattaka Meem- 
mamsa. The dictionaries’ show. that- 
“gnat” includes, “cognates” also. (Wil- 


_‘son’s Sanskrit Dictionary,  Moniar 


Williams, Wijson's Glossary'page-580).. 
Their pk refer- to the sentence at 
pai e 1004* in Veerabasavaraju Pantulu. 

alasurya. Prasada Rao (10) .I have- 


' aed dealt.with this fully. They than: 


refer to the,analogy by assent to aliens- 
tions (pages 885-8891). I'cannot agree with. 
most, of.their observations—for instance: 
(1) where it was sought  to.-be 
inferred. from, Rangasami Goundan v. 


‘Nachtappa Goundan (14) (Goundan's'. 


case) that. the cónsent..of Teversioners’ 
_to alienate-is.not very important, be 
‘cause ‘sometimes it. can:be’ valid: inde- 
pendently, of -assent;, (2) when. it is 
stated that- the daughter's gon ` isnot 


concerned .with the spiritual interests." 


of the husband. I. shall deal with this: 
presently, and. (3)^ when it-is said that 
the daughter's son. is-generally a minor- 
and his advices useless, - The reply is 
-that-only when: kinsmen-are majors 
they, act-as. advisers.. If the daughter's 
son is a minor, the next heir. should 
be consulted; (4) the irrsconcilability: 
‘of the position’ of ‘the father-in-law wi 
the .principles:' of the nearest- heir. 
The fatherin-làw's -positition: - is. -an 
ci g on account'of his. position. 
the :family; (5) spiritual .. con- 
siderations should bə dominant; (6) 
Golap Ohandra Sarkar Sastri’s. opinion 
quoted by the Board, in Veerabasava- 
raju.Pantulu v. Balasurya Prasada 
Rao (10) has not. been approved of. ‘by 


` them Only one of these points require 


‘detailed. examination, - i. e. ihe. second.. 
It cannot be that the learned Vakil for 
the appellant. in Vadrevw Ranganaya. 
Kamma Gáru.v. Ryali Somasundara Rao: 
(b who isa Hindu and-Sanskrit Scholar), 

d have. made any: admission that-a 


daughter's , son has-nothing: to'do ‘with: 


the spiritual: concerns. of-a person and. 
Ç (14) 50 Ind ` Oas.498, 40'I A 72, 42 M. 523, 


"10 L W 105; "38M. L J.:493, 17 A L.J 536, 99: s 
G L J.539, '2] Bom L R 614, 23 0 N dn 


QD N: 969. 90 M-L. T: 5 (P, 0)- 
E ity 8 REN 


Tor 
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we ‘are. MONS that no , such admis- 


sion was.made. Nex to the son, he is 
'the best male to perform tite funeral 


and. annual ceremonies ‘of' a. deceased 
In. Sarvadhikari's Law: of Inheritance 
(Tagore “Lew Lectures, 1882) a transla- , 
tion. of the Drahma Sindhu (a work re- 
cognised as ‘authoritative on. ceremonial 
matters even. in. Southern India) gives 
the.list. of the. persons. competent. to 
perform sraddhas-and mentions the 
daughter's son-after the daughter and 
before full brother (page 85). At page 
90 a translation- of: Sraddha- Viveka qf' 
Rudradhera is given, it mentions te 
appointed. daughter's sons as: secon 

rank and: before certain classes of ac: 
At pages, 92, 93 is given the list in 
Bengal from: Bhava-Deva. The list for 
Western India-is given af page 95 from® 
the- Niroaya Sindhu, at -page 96 the 
daughter's son is mentioned after un-. 
divided brother and daughter-and before 
‘divided brother. It has-qften been said, 
that the. right to, perform -ceremonies 


` fellows. propinquity and heirship ,under 


the Mitakshara system while; in: the 
Dayabaga Law, the heirship depends on , 


: the: spiritual benefit,, whether this is 


so or not, 1n- both systems, the result 
as tothe deugh&er's.- son. is-the' same 
that.he is the heir And next to’ the son, 


the best person to, perforin thé füneral 2e 


ceremonies ` In Bengal, his position is so 
important that the da yghter's sons of 
other agnate: member? « of the family ot 
the pr 1tustake before agnatesapindas, . 
descandeq from.a higher common an- , 
cestor [Maynes Hindu LZ, section 583 
and Digumber Roy: Chowdhry v. Moti 
al Bundapadhaja (15); overruling Kashee , 
Mohun Roy v. Rai: Gobind Chuckerbutty, 
(16) In Hindu Law texts relating to 
marriage, 8 person is advised not to 
marry & brotherlese. damsel lest the first 
born son.will-be claimed as kartha for 
verc . ceremonies; by . the father of, 
ihe ee, Bannerjee's Marriage and, " " 
Btrid A ‘page: .55 citing Manu III 8, 9; * 
and:11) It is unn®cessary.to pursue this, 
subject further. . . te 
Tam unable- to agree with the decision 
563 B. ss 529; 18 
L kap Dou 
Xx 24 W.R 8 ul ME 
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in Vadrevu Ranganaya Kamma Garu v. 
Ryalt Somasundara* Rao (1). My con- 


clusion is supported by the later decision- 


of the Privy Council in Adusumilli 
Kristnayya -v. Adusumill: Lakshmipathi 
(17) «chere Viscount’ Cave says "It was 

ecidedin the Ramnad case (2), that under 
the law here referredsto a 


* although not authorised by her husband 


to adopt a son for him, may nevertheless 
make such an adoption with the consent 
of the sapindas." The term “sapindas” 
includes "agnates" as well as “cognates”. 
The later passages at' page654* where 
it was said that a “substantial majority 


of those agnates nearest in relationship”. 


should consent uses the term “agnates” 
because 1t’is the case beinf discussed. 
Jt starts with “ where there were agnate 
relations closely related to the deceased” 


and there were no daughter's son in. 


that case. If the case is to be dis’ 
posed of,.on this point, a finding has 
to be called for, on the question whe’ 
ther plaintiffs and fourth defendant have 
been consulted, Thenecessity for doing 
go at presen? depends on our conclusions 
on the other points in the case. 

Tbe second point- argued is that 
Kotayya one of the two nearest te 
reversioners was not,consulted. Kotayya 
denies, that ,he was consulted (as P. 
W. No. 5) D. W. Nos 6,10 and 12 say 


- that he was asked to give his consent. 


D. W. No. 6 does got seem to be a reliable 
witness and is probably also interested. 
* D. W. No. 12 is first defendant's grand- 


+ daughter and her cross-examination’ 


shows that her evidence on this is 
hearsay. D. W. No..10 is confusing the 
. invitation for the adoption with the 
asking of his assent.- Exhibit II a re- 
gistered letter said to have been sent 
to ,Kotayya and reftsed by him, does 
not refer to-ahy prior asking. The òmis- 
sion is very-unlikely and falsifies the 
depositions of D. W. Nos. 6 and 12. The 


.sespondent's Vakil contends that, after 
id down in Ven- 


knowing the law as 
amma v. Subramaniam (4), itis unlikely 
t the widow would. have omitted to 
56 Ind Cas. 391; 43 M 650 at 
T Y ta 0090, M W N. 365, 94 O W. 
M.L J. 20, 28 M. L, T. 70 (P. 02. 
"page of d3 M—Q[ER] — € 
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indu widow,: 


653,18 A 
. N. 805; 39. 


pes ` 


Peay 


ask Kotayya. This is true but she and 


her advisers might have thought Exhibit- 
JI was enough. ‘Now there is nodoubt . 


Exhibit. I was sent-by registered post 
and returned unopened. 


want it’. The post peon és. not called., 
The correctness of the endorsement 
cannot be presumed. But it is immaterial 
whether the letter was actually offered 
to Kotayya and refused by him, or whe- 
ther as sought to be made out for-the 
plaintiff (see D. W. No. 2 in cross- 
examination) that Kotayya was not in the 
vill at about that time. ' The fact 
remains that the letter was never opened 
by Kotayya. It.is a-closed letter and 
not a card. Qne cannot presüme that 


he knew what-it ‘would contain. It is 


difficult to hold that a‘registered letter 
to a person containing a request to, 


assent to an adoption; the letter being 


never opened by him and returned ig 
a valid consultation. , It is: generally 
known that a registered letter is a 
somewhat unpleasant form of communica- 
tion. In the last resort, it may -have to 


be used. Itis possiblethat the relations’ 


of the parties had already arranged 
themselves into factions, The first. de- 
fendant knowing or thinking, for reasong 
of her own that Kotayya would not’ 
authorise the adoption, never consulted, 
him; but to satisfy the requirements 
of the law, Exhibit II was sent at the’ 


last moment under legaladvise. It is' 


noteworthy that it was sent on lOth‘ 
February 1919 after Exhibit I, by which' 
the assent of Seshayya and  Narasayya 
was given, had already been obtained: 
on 9th October 1918. One would suppose 
that all the -kinsmen: would be asked 
simultaniously: or nearly so. ‘The result 
is that. the‘vassent of Beshayya is not 
enough: Venkamma v. Subramaniam (4). 
One of two, even if Kotayya was asked, 
cannot form a majority. Veerabasavaraju 
Pantulu v. Balasurya Prasada Rao (16), 
Rao Rama Rao v. Narasimha Nayanint 
Varu (18) much less, a substantial 
majority Adusumilli Kristnayya 
Adnsumilli Lakshmipatht (17). The assent 


of Narasayya cannot help.to cure the: - 


M 28 Ind. Osa. 392, 28 M. L, J, 363; 2 L. W. 
a x e ^ 


vi. 


It bears an , 
endorsement “The addresses: does not 


>> The next point argued is 
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defect, for he belongs to a remoter 
class, than Kotayya and Subayya [Veera- 
basavaraju Pantulu v. Balasurya Prasada 
Rao (10) applied in Adusumilli Krist-. 
nayya v. Adusumilli Lakshmipathi. (17). 

“that the 
assent of the sapindas was not given 
bona fide, ' It afpears that the first de- 


fendant conveyed the lands belonging 
ed 


to Brahmanna worth Rs. 5,000 by a 

dated 25th February 1908, to the third 
defendant (mother of the adopted boy) 
and the fourth defendant son-in-law of the 
third .defendant, ‘brother-in-law `óf the 
adopted boy '(Vide paragraph 4 ofthe. 
plaint not denied in the-written state- 
mént) Seshayya, the assenting sapinda 


(D. W. No. 1) says that, evar since then; - 
‘the third and fourth defendants have been 


in possession and enjoyment of the 
properties ' given to them and that the 
plaintiffs have been questioning these’ 
transactions all these days, It is true 
that the fourth defendant in the course 
of the argument before, us, was sup- 
porting the plaintiffs, He gains either 


' way and his attitude. is immaterial. It 


is clear, on the facts of this case, that 
the whole object: of the, adoption in 
this’ case (an adpotion not being found 
necessary for éars, after, Brahm-’ 
manna's death and there being daugh- 
ter’s sons to perform his annual cere- 


monies) was to screen‘the .alienations to`- 
-third and fourth defendants for whom 


the first defendant has taken a fancy in 
preference to plaintiffs. It may be that . 
the motives of the widow may not be, 
uestioned [Vellanki .Venkata Krishna 
Bao v. Venkata Rama Lakshm, (6) and 
Ramachandra v. Mulji Nanabhas (19)]' 
& point as to which I wish to express 
no opinion. Now-a-days, most adoptions 
by widows are influenced by only secular 
motives—which erally are to benefit 
this ‘relation or t boy for whom - the 
widow happens to have a partiality. My 
owp experience’ is that in modern adop- 
tions by widowsalmost always the spiri- 
tual mbtive (the welfare of the husband's 
goul) is. absent and' the secular motive 
is one of affection for a particular boy. 
‘among near relatives or” partiality for: 


‘puch relations. No widow's adoption . 


(19) 72 Be 558; 11 Ind: Dec. (s. 8) O64 (F. B.). 


` - 
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M. W. N. ; 
- (1923) A-E R. (M2) 711, 


£87. 


a foy 


can stand sorhtiny’ if her miotives^are J 


.important. But the’ Sourts ‘are bound: 
‘to examine the sapinda's ‘motives . in 
"giving the: particular consent. In this 


case, the adopted:.boy is the nephew of 
Seshayya and brother of Narasayya apd 


the ‘object of adopting him is to screen 


the alienations to his mother and bróther- 


in-law’ from attack!’ In these" ciroum-, 


stances, the’ assent is not’ given, bona 
fide. There ‘is the further attack against j 
e EE 


. it‘on the ground that it was pure 


The Ramnad case (2) .suggests that it 
ought not to be p : Collector, of, 
Madura v. Moottoo Ramalinga Sathupathy, ñ 
(2) Danakoti Ammal v. Balasundafa 
Mudahar, (20), Rami Reddi v. Rangamma,: 
(21), and it qught to be given in the 


'exercise of an independent judgment. 


on the expediency of an adoption Ven. * 
kamma Y. ‘Subramaniam, (4). In these 
days every, consent by an interested: 
sapinda is probably purchased. But, . 
Such a conclusion must rest on evidence 
and not on conjecture. The readjneas 
with which D. W. No. 1 answegs in, 


-cross-examination' that he was promised. ' 


a payment of Rs..500 makes rhe suspect 
the: bona fidés of the answer. One who 
gave his consent for a currupt con. 
sideration will not, hesitate to deny it’ 
in the’ witneas-box ‘and ‘I suspect that. 
the defendant's complaint that he: wag” 
won over by the opposite side and has. 
turned hostile, is well-founded, Imay. 


-also say, that, if there Was a considera- , 
tion -for the purchase, it 18 ‘likely that | $6 


it was more “substantial then a mére, 
promise’of payment. Allethat one can 


- gay is, not that it is proved that his 


consent was, not purchased, ‘but it is . 
difficult to aot on ‘evidence, If it 
is clearly pioved-in this case that the 
consent was’ obtained, by the promise 
of & payment, l would say it was cor- 
ruptly; obtained. lam not inclined .to 
share the doubts of Schwabe, O.J. in , 
Parthasarathy Reddia? v. Kandaswamy , 
Mudaliar (22). ML I 

ited ‘next point Seed is that the 
authority is too general. as it pur a 

zn Cas 989; 36 M 19, ' Eb cue 

T : Cas: M. L. T. 849; 
E Ds 18 L. enD 


Weise; Ó ML ou, 18] ' 
- 6 


š 


as y a 2t < puso» 
` 


? ` Yours t 
OB, "^ INDIAN OASES., — 3 . 193". 
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. , to authorise the. adoption: of "any boy . reasons "for, refusing that it is impossible. 
s, at any, time". This contention 1s' sup- to presume. that. his Teasons:must have 
.- ported „by the. observation ip Surya-- been improper; e. g-; qi The, adoption 
Eg S narayana (X, Venkataraman-" (23) and’ is sought  "after'long delay to enable. 
(o KanduküriVeéra Basvarajuv. Kandükuri the widow-to alienate the property”. ` 
~o - + Balusurya, (24). — I am not melinéd to. This is & good reason for refusal [Rad ` 
. , agree Sith the, observation, ih Nagram-- Rama, Rao v. Narasvmha Wayanani Varw °, 
‘(18)]." The authority sought is too general. ' 
or'am Iprepared to.say that any. . 
refusal, unaccompanied with reasons, i8.. 
an, improper refushl; If the observatións, 
in Venkata Krishnamma v. Annapurna- 
mma -(26), meant.to lay. down such a 
general proposition, ' I. cannot ‘agree 
with them.[see' Rao R ‘Rao v. Nara-- 
simha Nayanint Varu (18). It is, of 
course, & different matter if the sapinda- 
was asked’ to state: his reasons .and. 
"declines"' to state. them .either at-the- 


- . Belli Kanesam y. Nagrampalls, Batchama 
* 55 (25) in'whióh, the’ dictum, «in Surya- 
. narayana: V., Venkdtaraman ' (23) was- 
. +, Sought.to be, explained. ` The ‘Privy: 
_ Council léft the point open iu Adusumillı 
, Kristnayya v. Adusumil, Lakshmipathi " 
, €7). , Inmy opinion, there is an essential 
7"di&erence, bétween ‘the authority of'& 
, husband ánd the assent: of a sapında. - 
: The former is intended to. be exercised. ` 
~-e, Only &fter the. death, of the husband., 
so. +» Thelatter.ig intended. fo, be used at, 


. -a reasonable time after the consent .is 


given... When the, interval.is short, the 


eath of the sapvnda. may, not matter, ` 


„but a 'sapinda's assent, 18s not to be 
.pocketted' by the widow and. used long. 
after tt was-given, when-entirely different ` 


considerations as to the expediency of the. ` 


-adoption, may, apply.. „Again, the boy 
, to" be adopted ought also to-be referred: 
to the consideration of'the sapinda. ‘If 
, a sapindą gives an assent.in this form: 
"I think £n adoptiefi is expedient-and; 
lam,willihgeto authorise it. But, before 
I give my assent finally, I would like 
; to’ know -the .boy' whom ‘you chose and: 
I am. not; willing to 'eüthorise the adop- 
- tion, of any- boy," it. is a proper and 
t, débirable’ reservation to neke -A boy 
Chosen, by the widow may be very 
undesirable.” He may have physical and 
moral, defects and’ so unfit to be the 
, heir to & particular estate. I, therefore, 
- hold‘ that, the consent.is ‘too general 
and on: that ground'is invalid. On 
, the above findings, the. contention of 
the respondent’ ‘that Kotayy's’ refusal 
was for improper motives, need not: 
, be considered "Assuming that Kotayya’ 
"Was consulted orally (as deposed to by 
D: W. Ncs. 6 and gl) we do not know 
_e what his: reasons’ for the refusal'are. 


` Jn this cáse thefe are so: many good: 


23) 26 -M “681, TS bese os 

fas) 25 Ind. Cas’ 8, (2o M W, N. 509. “7- 
e ° (25) 24 Ind; Oas. 257; (1914) M. W, N, 630; 1 
L, W, 611, . . 


Deo. (N. B.) Tlw 


time or later- on, -in the course:of the 


‘Judicial proceedings and this is all that 


enkatakrishnamma.v Annapurnamma’ 


(26) seems: to: lay.down. ' In the pré--'' 


sent case, D.-W. No. 6 says that.first .de- 
fendant- did not ask ous his-reasons, 
for the refusal Only. if.á majority. 
consent, the refusal’ of the minority may 
‘be presumed to be based on improper 
grounds and herice-ignored Veerabas- 
dvaraju Pantulu;v. Balasurya Prasada 
Rao qo and Raó'Rama Rao v. Narasi- 
mha*Nayanint Varu (18). MUN 

I am ofopinion that; for all the reasons ' 
above given, the-assent-of the samndas 


‘in’ this case is invalid; I would, thefé- 


fore, allow the:appeal with costa through- 
ouf. S š 
Jackson,.J.—Í have -had the ad- 
vantage of reading my learned:brother's 
judgment and entirely agree that-plaint- 
iffs (appellants) must succeed’ on the 
facts: Of ‘the two ‘nearest’ agnates .it ‘is 
not proved: that: Kotayya was ever con- 
‘sulted, and, in my opinion, the consent 
of Seshayya was corruptly obtained. His 
statement as D. W. No. 1-that he- was 
promised Rs. 500- for consenting to the 
adoption .was only elicited in. cross-ex- 


“amination, and I think ıt must be accept- 


ed as true. £04 z 
I confess to:considerable doubt as to 
whether- the. point of law.. arises on the 
pleadings.. The. plaintiffs intheir plaint 
(26) 23 M. 488 at p. 480; [10 M, L, Ty 73 318 Ind, 
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never stated that they had not been con- 
-sulted, and only mention fourth:defendant 


t defendant'sfraudulent convey- 
ance, and, therefore, presumably priyy:to 
uber counsels., "Assuming, however. that 


this question .can'be raised ‘whether the’ 


-daughter's son must necessarily -<he con- 
sulted before the widow makes an adop: 


‘tion, in. my opinion, it 18 concluded by: 


the ruling in. '-Vadrevw:' Ranganaya 


` * Kamma Garu vuRyalı Somasunilara-Rao, 


Oy... - 
: "For _the purpose of xthe:argumerit it 
laintiffs -haye 


.must be premised that y ; hay 
t défendant 


failed on:the facts, and . 


. hás .established~.that’ahe duly obtained ` 


the. consent. of all her-husband's-agnates, 
‘Kotayya, :Beshayys and his, nephew, 


oNarasayya. Yet, it; is. argued; ‘tho adop-' 


Lion -must:be “set aside because she ‘did 
not-obtain-the consent of her daughter's 
sons, ‘plaintiffs‘and fourth'defendant, : ° 


, ` Ot. course, it.is not suggested that any” 


^guch consent is prescribed by the ancient 
‘texts. They -merely ‘lay -dowh- the pro- 
positions that.& woman must take!'the 


-advice. of :her father, husband, - or son, . 
:anduif -a widow, dfrher husband's ‘father: 
-and :(unless the transgctions are wrong) 
of her own father. Admittedly the precise, 


.Tules governing.heraction must be sought 
"forin the'reportéd' cases: ` -7 ` 
“Tt is not easy to lay.down.an inflexi- 


ble-rale, forthe .case..in, which no father- - 


‘in-law is ün.existénce. Every such cage 


° must.depend: upon the circumstatices ‘of 
` - the. family. ° Allthat can be said is, that’ 


-there should .be such-eyidence- of the 
-assent ‘of -kinsmen as suffices to show, 
that the. act ie, done by - thé widow, in. 
the proper, and bona fde. parformance 
‘of. 8 religious. duty; and neither caprici- 


.ously. nor. ‘from. a corrupt, motive.” 


[Collector of Madura v-Moottos Ramalinga 
"Sathupathy (e This passage-is quoted 
iN Vellanki Venkata Krishna Rao v, Ven- 

kata, Rama, Lakshmi (0).nnd their Lord- 

Bhips add, “all which-this ‘Committee, 


intended-to lay ‘down, was ‘that ‘there | 
should be- such proof of assent .on:'the ` 


part of the esapindas.as should, be suff- 
cient to support.the inference that .the 
adoption "was made by: the widow. not 
from -capriejous .or. corrupt motives or 


H 


- 


n 
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to defeat:'the interèst ‘of this 


in order. 


' or^thát -sapinda, “bit tipon / affair con- 
remp. e -BS benefitting under “sideration tby; -what :may “be called “a ~. 
the Dog 


family council” of: ‘the: ‘expediency of .. 


"substituting »an héir: b 
deceased husband" » This 
'turm quoted in: Adusumilh : K mistnatya . 


v. Adusumilli. Rakihmápáthi (17), Whers- | 


it is observed: "ZPhe'-réferenoe' “to +a 


adoption “tq'the Y 
i ge isan: 


family council -gave ‘rise: to some doubt, d I 


"whether, where ‘there were 'agnatie:re- 


tlationg ‘closely related'to' the :deceüsed, -i 
:the assent of those ee ns . 


:degree was eithér necessary. or sufficient 
.' The: consent --required 3s that of 


P „Substantial: majority-of:those -ggnates -~ 
‘nearest’ in «elationshi:p who are capable . " 


~of forming an intelligent; and honest 
- judgment om ‘the 'matter", I would 


. emphasize ^ ‘this’ “phrase «Substantial «+ 
majority of those agnatéa”. No-‘doubtin-.: ., 


, the. passages quoted” above’ there. ara | 


` -the -expressions' “consent ‘of: kingmén" 
‘and "assent ‘oh: the ‘part óf sapyndas!;, 


“yet the context seéms "to 'suggeat” that . 


“agnates’ are intended) 'ar*d- this- last 


ma 


‘quotation carries the matter¢béyond-all ;:, 


surmise’ ` It: is gefinitely -stated that 


7thé-farily council 'must ‘contain: asub- 


"st&ntial majority«Gf agnates. And. just 


‘as In the'previous tulings !'kingmen' has- - 


` been loosely-used for agnétés,’-s6 *in:-the. 
-very next sentence óof'the pass&ge, from: 


Adusumilli~‘Krisinayya v. Adusumallt: ` 
Lokshinipaths (17) we`fihd: "It must how- : 


eyer, be addeü'that, savè in exceptional, 
cases such as those mentioned above, the 
“consent of thé nearest sends ‘must be 
‘asked ... Venkamma v Subramamam 
(4)." ‘The exceptional :cases are those. 
„Where lunacy.or distanceipreciuded the 


` 


T 


v 


4 


"presence oftanear relative in ¢hat« coundil tt ex 


“in which there must be: & substan 
"majority -of .agnates.-. And: the. CREG, 
referred to, Venkamma x. Subramaniam, 
(Ay is the appeal from Subrananyam, v. 
Venkamma ( 

question of consulting 15. ; Consider 
` ing , the referenfé and. the context in 
Which the sentence occurs, I think št 
may safely-be-assumed ‘thatthe nearest 
sapundas'' again refer only to-agnates. š 


This “view that agnates. were always , 
' . ° 


239, 


D 


` QT) 26 Mi 627,113 M, LJ, 


à 


7) "which is, entirely;;a `s. 


" 
p 
7 


v 
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BEADAJt V. GANESERAD.. 
intended . seems*to *be comfirmed by the 
observations in Veerabasavaragu Pantulu 
v. Balasurya Prasada Rao (10) “In 
the absence of authority from her deceas- 


.' -ed husband a widow may adopt a son 


: with the assent of his male agnates" (page 
. 1004") and’ "the father of ‘the deceased 
Pons continues to be her natural guardian 
.. If there is no father the divided 
brothers take his place .. as. her hus- 
, band's nearest sapindas" (page 1009*).. No 
-doubt in this same judgment (page 10119) 
ere occurs the- suggestion that the 
assent of next heir to alienation by 
widows might form a useful analogy. 
But I do not find it amywhere laid 
down that the cónsent of the next heir 
eis essential to an adoption. The highest 
:at which I-would put it is that cases 


. may. occur where to prove its bond fides 


the -family council would have acted 
prudently in consulting the d&ughter's 
Bon. There’ is no inflexible rule; but 


'there'must be good evidence that the. 


widow was actuated neither by caprice 
‘nor corruption. Such evidence is best 
- supplied by the proved consent of the 
nearest agnates of-her deceased husband. 
The consent of the dapghter’s son would 
also be valuable efidence, but he ig 
not entitled *to be consulted, as he is 
not a gnati [Vide. Vadrevu, Ranganaya 
Kamma Garu v. Ryali Somasundara Rao 
» A 


(Dj. 
. Y. N. V. Appeal allowed, 
. B. D. 

` *Pages of 41 Me—[Ed]| 7 


- NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
BEOOND' Ory. APPEAL No. 319-B or 1929. 
, October 12,1928, . ` 
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© Hinda Law—Ancesral property—Sale—Small 
ton of conmderation not for legal necesne 

Mae Gale ta É sa anie I P padan 

"When a small portion of gonsideratzon (about one- 








„eighth m this case) for a genuine sale of a Hindu ` 


omt family property is not for 1 neceeett: 
dis edle ais 13 91] n 

(Case-law reviewed B a7, 
e °. 
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- this sum was to be 
. dent debt due to Sheoramlala Narayan 


‘document itself though “he 


En ; 


: Appeal from the decree of the Addi- 
tional. 


i District Judge, Amraoti, dated, the 
l2th'April 1922, in Civil Appeal No: 5 
of 1920. L^ ode a 
Messrs. V. Bose and P*N. Rudra, for 
the Appellants. « - ` 
Mr. d. L. Subhedar, for ‘the Respond- 
ent, 1 r 0 a 
JUDGMENT.— Plaintiff's father 
Tukaram sold 4 field to the defendants 
on 4th April 1902 for Rs. 800; Rs. 203 of 
i id for an antece- . 


Lala and -Rs. 95: defendants state . were 
for the expenses of the conveyance and 
for household expenses. Plaintiff's story 
is that .the field was ancestral property. 
This the defendants denied. The First 
Court's findings may be summarised.as 
follows: The .property is ancestral; ` 
plaintiff was born before the sale; Rs. 705 
of the considération went to satisfy 
an‘ antecedent debt but as regards the 
Rs. 95, this wag ‘not for legal necessity 


“and as this wasa small. portion of the 


purchase money the sale need not be set 
aside, It passed a decree for Re. 10J-7-1 
in plaintiffs favour allowing the’ de-. 
er a to retain possession of the 

On appeal the lower Appellate Court 
after referring to- certain, authorities 
dealing with thé subject finds that in the 
present case about one-eighth of the 
consideration was not for necessary 
purposes. This forms a substantial 
art ofthe consideration and plaintiff's 
interest could: not be conve by the 
ad to pay 
half the antecédent debt of Rs. 705. 
The plaintiff was given a decree fora 


“half share in the field on his paying 


Rs. 352-8 to defendants. "E š 
Thesole question'awaiting my deciaion 


- is whether when a small portion of'the , 


debt is not for legal necessity, the, sale 
cannot be set aside. The defendants 


' who have appealed contend that it can- 


not be, while plaintiff who has filed 
cross-objections argues that it should be 
and asks for the whole properiy on pay- 
ment of the whole antecedent debt, and 
ifnot that, theb the half share . decreed 
on payment of the healt debt. - 


NE) | C 
BHADAJI V. GANESHRAO. 


There is some conflict of opinion on the 
question before me. For tbe respond- 
ent's view we have Tita: v.:Mendri (1) 
.& case of an alienation by a widow. In 
` Vadivalam Pillai v. Natesam Pillai (2) 


it was held that where the manager of’ 


a = jon Hindu family consisting of him- 

and his nephew sold family ‘property 
for: consideration of which part was 
found to be' binding on the family and 
the nephew sued torecover the property 
from the alienee,the whole of the con- 
sideration for the sale, the valid as well 
as the invalid ‘portion thereof, must be 
distributed over the whole of the pro; 
perty sold in. proportion to the’ value 
of each. In . Banwari Lal v. 


arty. 
Mahesh (3) their Lordships of the Privy’ 


Council, held- that in the case before 
them the plaintiff .could get certain 
‘deeds set aside upon the terms of 
repaying the several sums which. were 
‘applied to pay antecedent debts. “This 
(Court in Hiraram v. Uderam (4) held 
that to jus amortgage belonging to 
‘a joint Hindu family governed by the 
Mitakshara it must be’ shown that the 
debt secured thereby- was. antecedent 
- or justified by le egal necessity; and Ram 
. Dei Kunwar v. Abu Jafar (5) supports 
the arguments of the learned: Counsel for 
. the respondent. 


On the other hand there is considerable 
. authority for- the contrary view. I need 
only refer to Gokha Ram v. Sham Lal (6), 
B case in which it was held that even if 

a small portion of the..purchase-money 
is found to be not required for necessity 
it does not follow that the sale ofa lesser 
area for therexact amount required for 
necessity was: feasible; and in, Jai- 
narain Pande v. Bhagwan Pande (7) it 
was laid down that where the question 


‘is whether a sale of joint family pro- : 


` AG) 4 Ind Oas 793; 5 N L R 172 
Cas 835, $7 M 435, 19 M 
51 


CI 49. Ind "Cas: 640, 4L À 63, 20.0 
O W N. 577, 6 O L J 168, (1919) M. 
490, 45 T A 284 © 0). 

(4) 19 Ind Cas 881; Aur 
Qn MN NE 
D is 174, 3 L 436, (1029) A L R. 
Q 9 ma 1091; 
L E, (A) 321; 


20 41,3. 0j 925) A. 
DM A. 083. S ds 


perty, which is p in- 
‘by legal necessity, shall 


` Kalagara, Gangayya . 
‘Hindu widow, an 


7 ie ERA qian t 
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ip qe su supported 


or set Aside, the criterion, is nat Slee i 
the bulk of the sale. consideration was 
taken for legal necessity, but whather* 
the portion which was not taken for 
legal necessity was such a. small po 

tion of the whole consideration that. m 


, might reasonably be left out of account. 


Other cases supporting this view are 
Biswanath Prasad: v. Jugdip -Narain 
Singh (8), Felaram Roy v. Bagalanand .. 
Banerjee (9)and Thalagara Ramannaw. - 

(10) a case of a 
recently in -Medat 
Dalavoi Thirumoloiyappa udaliar v. 
Nainar -Téan (11) their Lordships of 


, the Privy Council held’ that a sale ‘by 


the” widow of a séparated Mitakshara ` 
Hindu was not ‘invalid’ because „a por- 
tion of the purchase-money was spent 
on a purpose which - did not constitute 
legal necessity as the purchasers were 
not bound to see how the widow applied 
the purchase-money. An , old. tase: of S 
this Court, Jankt Prasad %. Rakhiram 
(12), supports the same principle. , 

It has been found iñ the présent case 


' that the property was ancestral,. that the 


sale by the father was genuine and 


‘there is no contention that the price paid 


was unreasonably low. Under these-cir- 
cumstances T cannot understand, why 
the ‘sale’ should be set aside on the 


‘ground that the whole of the consider- 


ation was not used in the payfnent 
of an antecedent debt. , The field sold 


consists of over 35 acres and roughly 


only 4th of the purchase-money was 
applied to purpoges -other than legal 
necessity and,therefore, it cannot reason- , 
ably be held that the plaiñtiff' 8 father 
should have sold some portion of the 
field for the exact amount of his an-.^ 
tecedent debt. Unless the portion not 
covered by legal necessity is really 
large, I do not see how, e fact that 


Ë) V Ind. Can of, 4 40 0 33, 17 O. W. N 


11 

9) 6 Ind Oes 207, 14 O W N.,895. 

10) 28 Id Om 178, 27 ML J Da es 

s do. Caa. Ot, 27 ; 16 L. 
Up DES imi) AT Ë 
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small -portion -of tHe. consideration "Was 
not for legal necessity can-affect the .vali- 
dity ofthe saleteelf.: |, "m , 

Tn the,present casesome seven-eighth of 


* the eonsideration.paid went to the satisfy- 


ing of an antecedent debt and.the balance 
of the consideratian m so small. that I 
-do not think it should. be allowed to 
affect the transaction, and think.that.the 
sale should:be upheld. All that, the 
laintiff is entitled to is the relief given 
; by the First-Oourt. ` : 
«The result is that-this appeal succeeds; 
Isat aside the decree of the lower Ap- 
prse Oourt:and restore ‘that ofthe 
rial .Oourt. The: ‘appellants will 
get their costs here and in “the ‘ Courts 


below. The:cxoas-objections -are'diamis- , 


Bed. 


8 D, Appealallowed. ' 
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MADRAS HIGH COURT. 
Orvin APPBAL No. 4 or'1991 
^ — April25,1994.  '' 

Present;—Mr Victor Murray Contte- 

‘Trotter, Chief Justice, and” 

: Mr. Justice Ramesam, . 
MOVVA SUBBA RAO—PrAINTIFP 
' —ÅPPELLANT . 


in M 8. No i of LOW. . - 
e Messrs V. Ramadoss, for the Appellant. 
Mr. A  Krishnaswami I “th 
idm n var yer, for -the 
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- ments executed iby , 8 
be.attecked on:this ground. Seeing that, - 


- [1924 

ENS evuk 1 
; JUDGMENT. 
- Ramesam, J.—This appeal arises 
out of a suit. by the ‘plaintiff to establish - 
his adoption, to set-aside certhin aliena- , 
tions -made ‘by..or on ‘behalf, of his 
adoptive father and ito recofrer.the family 
properties. er ne ta 
\ Plaintiff was -adopted by Movva.San- 
kariah in'191l. He left the.adoptive 
father’s house'in 1913, Sankarayya-suffered 
from dropsy in -1916 and 1917:and died 
on: 23rd July 1917. The first .defendant 
is Bankarayya's widow, the second. defend- 
ant is. his . mother and the  other- 
respondents are otheralienees, "The Sub- 
ordinate Judge gave a -partial decree, .to 
the-plaintiff. The plaintiff.appeals :a8 to 
the rest of the properties aM T p Š 
' The first point argued for -him.-is:that 
Sankarayya:was insane from 1913 up-to 


. his death. It may ‘be taken that he was. 


insane-from December 1910 till the iend 
of:1911! (D. W. No. 46) with, perhaps 
occasional luoid intervals and ‘even «p 
to May 1912: (D. `W. No. '80). : Now there ' 
is no reliable evidence to.show that; he 


there’ is overwhelming, documentary 


evidence from which it -can be inferred- ` 


‘that he was not insane, several-of these: 
being registered documents and it must 
be presumed that the Registering. Officers 
‘were satisfied: that; hejwas in .a ‘proper 
state of mind. Jt follows;that the docu- 
ankarayyg. cannot 


‘the plaintiff's: natural father is -not.a 
Stranger but a cousin of Sankarayya, it. is 
not likely that.he would: (allow.so many 


, was insane in 1913, 1914. and 1915 but-- 


‘transactions effected, jn the- name of . 
-Sankarayya-to remain unchallenged,-jit : 


he was really insane. ' ' 
~The next point argued for the appel- 
lant is. the alienation, "under Hahitit 
LXIII (dated 26th February 1915) in 
favour of the 21st defendant. The largér 
part of the consideration (Rs 13375) was 
‘for discharging prior debts and only 
Rs 260-12-6 represented: the -cash paid 
before the Sub-Registrar . The . debts 
were evidenced by Exhibits 86,63-a, 111, 
102, 82, 102a, Excepting Exhibit 111, 
these documents could not be attacked 
-by the appellant. Exhibit 111 . was 
executed on 12th September 1911, when 


4 
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-there is a suspicion ,that-.. he was of. 
unsound mind. ‘But‘it wag in.renewal ‘of 

& prior genuine :promissory-note , and, 
‘Sankarayya * himself made ‘pdyments 
towards’ it in:1914, and 4915, and his 
agent made 4 payment in:1916 The 
-only inference ‘is ‘that the document was 
„perfectly valid and'binding and probably 
on-the date of Exhibit'111, he was, in one 
-of his‘lucid intervals. , š 

~The next point argued relates to the 
'fifth-defendant. This does not relate :to 
‘an alienation by ,Sankarayya' “but -to-a 
recognition .by him that certain :pro- 
pores senate .in, his name ‘really, 
‘belonged .to"the fourth defendant. Fhe 
history of. the transactions, connected 
` with it begins- in-1869., The -motive -for : 
the benam and-the fact of -bengma „haye 
been APE roved "that. the 
-appellant's Vakil.could scarcely meet the 
reasong given by thelearned Subordinate. 

Judgedn paragraphs 60—68-of his judg- 
ment. ., ECTS. 

. ‘The &ppeál'fails and is- dismissed with 
costs—proportiongte to the interest :of 
each respondent—printed-paperg will be 
:Beparate foreach. 

"here isa memorandum of. objections 
by. the .first .and second defendanta. 
` ‘Sankarayya executed a.deed of gift in 
„her favour on ‘14th February 1914 '(Exhi- 
‘bit XLV) for"10 acres. and:63 cents. “Of 
this she sold 5 acres and 16 cents ;to:the 
‘24th defendant under (Exhibit: LI) , and 
«to this extent the gift is upheld by the 
-Subordinate Judge as reasonable. The 
memorandum of objection relates to 
‘the balance. : The learned Vakil ;for the 
first. respondent .relies, on Aruanchalla 

"Pillai v. Sampurna "Thachi (1) and , Ram- 
-kishore Kedarnàth v. Jainarayan Ram- 
rachpal : (2). T 

No :doubt it',is settled Jaw that:a: 
reasonable,gift to-a daughter by a, father, 
.ofjoint family, property will be upheld, 
Anmilla — Sundararamaya v. Cherla 
: Sttarima (3), Appan Patrachariar v. V. 8. 


4 


$ . I i 
26 Ind Cas 208, 27M L J.4 

Ind Cas 958,40 © 908, 

170 W Ñ 

ILA L J 


913) MW .N 
189; 18 Ó L.,J. 
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Jub (1917) M. W; N.395, 21 M.' 
1122, : 


re 


. M8.. 
P. 3 r ° ER I ' I ; ñ » 
Srinivasacharian (4) qtd Anivilla Sundara- 
ramayya v. Cherla Sttamma (3).: But. in 


this case the first and second defendants. 


‘being widow. and mother of. Sankarayya 
-stand on. a different footing. Ite „is 
certainly open to Bankarayya. to,.make 
reasonable-arrangements.for their main- 
tenance after: bis. death. The gift to 


second defendant-is only of 2 acres and ` 


99 cents. 'There-is-no reason why the 
gift to first defendant should be more 
tham 5 acres and 16-cents. . I do notthink 
there is.any warrant for the propositiog 
that a member of a joint’ family 
make a gift of the joint family property 
if it does-not exceed what he would obtain 
for his shse,on -partition. The cases 
` relied -on . by the respondent. do not 


gan . 


establish-guch a proposition “The cases" 


only show «that that fact furnishes a 
maximum limit and we have to be satis- 
fied that-it 18 otherwise reasonable. To 
say thathe might. have’ insisted on an 
immediate partition and might. have 
given-away the«whole of ‘his *Bhare»Seems 
to me -fallacious reasonin#:- Ifthe so 


enterg.nto @:partition,'-he ‘has -not got ' 


the further:chance.of-getting :the other 
properties by survivorship, „If a gift of 
a property equal teihis share-is upheld, 
wehave this strange anomaly, viz., that, 
while giving away all his share, hé .con- 
4inues a member .ofjthe joint. family,,in 
respect of the rest ofthg property. Does 
‘he possess a share imit 
alienate -his -share in it by a gift? *In 
this:case-the consideration for the sale- 
deed by first defendant ir? favour. of 24th 
defendant (Rs 5,000) was deposited in 
.Gourt in pursuance.of,a decree -for 
specific performance and presumably she 
has got all the money and kebps it'and I 
do nut see any reason ‘to:sympathise with 
her position I would uphold the judg- 
ment of the Subordinate Judge. as proper 


4 


“Oan he again - 


and equitable in all the circumstances of ` 


e case . œ 
As the ‘first defendant .and- plaintiff 
‘have succeeded hálfand half, there ig 


. .no reason’ to disturb’ the order ofrthe 


- Subordinate Judge as to «costa -though, 
-othersvise, the reason given by, .him for 
40. Ind. Cas, 118, 39 M L J 364, 5L. 3V 
9 L. T. 408, 40' M? 
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disallowing defen4 costs are not 
satisfactory. I would dismiss the memo- 
randum of objection of first and second 
defendants with costs The memorandum 
of ebjections of respondents Nos. 3, 5, and 
6 mus} be allowed with costs > 
Coutts Trotter, C. J.—I agree. 
Y. N. Y. Appeal dismissed; 
Cross-objections allowed, 
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MADRAS HIGH COURT. 
FULL BENCH. 
Orr, APPEAL No 7 or 1921. 
April 24, 1924» 
Present :—Mr. Victor Murray Coutts , 
Trotter, Ohief Justice, 
Mr. Justice Ramesam and Mr. Justice 
Wallace, 
GOVINDA NAIDU AND OTHERS— 
PLAINTIFFS—À PPELLANTS 
versils ' 
GHENGALROYA MUDALI AND 
OTHERS-tDREFENDANTS—HRESPONDBHNTS ` 
Madras Estates Land Act (I of 1908), Dn 158, 
157—N on occupat, mya aE 
—J urisdwtion ourt—- Words- 
cand on 
Section 153 of the Madms Estates Land Act 8 
exhaustive of the punta on which a non-ocóu- 
n ratyat &n 
lector, but not exhaustive in the sense 
suits for ejectment he only before the Oollector 
[p 81,cols 1& 2] 
A sui in ejectfhent of a non-occupany ratyat 


ALI of 
not 


' wi] he before the Collector only on certain 


` grounds and on no other grounds 


` EE 5) M W N 192, Yelske 


But thé sec- 
tion dose not prohibit a suit before the om 
Court on othe: rounds if ıt hes The onl 
tion of the Act which cuts down the juri 
of the Civil Comt is section 189 and 
rohibition of such jurisdiction was not appended 
by section 153 [p 81, col 1 
The word? “not otherwise" in section 153 are 
Bey iD contrast to the words "on one or more 
follo ounds" and have no reference to the 
words “before Collector" (p 80, col 2] 
bard Venkataratnam v 81i Rajah Varada- 
Appa Rao, 28 Ind Cas 252, 299M L J 
h Venkaya v 
EE T ys Bow, 43 Ind Oas 711, 33 
M L J 751, 

* President, District Bord Tanjore v. Kannu- 
swamt Thoudaman, 36 a ere aa gueri 
Rama Heddi v „Karp 194. 1 16, 
(1813 M W N [Ux distungurshed 


eod 


Ponnuswamy Pada y 4v Karu an, 24 
d Oas 217, 20 M 265, 1L 218, 15 M 
T 299, 38 M 843, relied on 


Appeal against the decree of the 


INDIAN CABES, , 


ejected by suit before the - 


_this view, for it was there held 
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Distriet Court, Ghingleput- in Original 
Suit No 71 of 1918 

This appeal came on for hearing on 
the 16th i 17th of October 1923. Upon 
perusing the grounds of appeal, the judg: 
ment and deoree' of the lpwer Court and 
the material papers in the suit and upon 
hearing the arguments of Mr. M. Patan- 
-jali Sastry for Messrs A. Krishnaswami 
Ayyar and A N. Krishna Ayyangar, 
for the Appellants and of Mr. V. C. 
Gopalaratnam for Mr V. V. Sriniwasa 
.Ayyangar, for the Respondents and 
.the case having stood over for cansider- 
ation til the 2nd November-1923, the 
Court (Philips and Venkatasubba_ "Bao, 
JJ ), made the following . 

ORDER OF REFERENCE TO 

: A FULL BENCH. 
Phillips, J.—One Ohengama Naidu 


zemindar was the original owner of the 


“plaint lands In 1870 he purchased also 
-the kudiwaram right. The plaintiff 
purchased from his successor-in-title in 
1917. The'suit is brought/to eject the 
defendants from the suit lands, the 
defendants having executed muchilikas 
dor periods of one year only, undertakin 
-to given up the lands at the expiry o 
the period. 

The District Judge held that the plaint- 
iffs were mere benamidars and that the 


:gale to them was & sham transaction and 


consequently they were not..entitled to 
maintain the suit. The recent decision 
‘of the Piivy Council m Gur Narayan v, 
‘Sheolal Singh (1) appears to be t 
at a 
benamidar could bring a sut although ' 
he was not the real owner. : The respond- 
ant's Vakil contends that that decision 
applies only to cases where a transaction 
is supported by consideratian and that i it 
does' not apply to the transfer of 

perty by the owner to a benam1dar w on 
was not really intended to effecta transfer. 
From the judgment, however, it would 
appear that the Privy Council made no 
distinction between the two classes of 
benamidars, foi they start the discussion 
‘with the following words :—‘‘On the ques- 
tion whether a person who hasno beneficial 


(1) 49 Ind Cas 1,40 O 566, 17 A L,J 66, 36 
M LJ 68,9 Ux DEL E 
P. L, R @ O 1.0 
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| Interest in the. property which stands 
in his name or is acquired in his name 


can maintain an action in reapect there- ' 


- of, there is -considerable diversity of 
` judicial opinion in India,” and further 
on in the ud dent they refer to a passage 
in Bilas Kunwar v. Desraj Ranjit Singh 
(2) and from these two sentences I think 
it is clear that both classes of benamidars 
. are included in that decision, and the 
plaintiffs are, therefore, entitled to sue in 
their own name whether or not they. are 
meré benamidars. The cases relied on 
by Tæpondente dua. cae ior to this 
‘ruling o e Privy Council [Vyricherlu 
Veerabhadraraja Bahadur v. Dasiraju 
Venkatachelati.. (3), Rajummal v. 
Mahadeva Yogi (4), Gur Narayan v. Sheo- 
lal Singh (1).] ` 
The case as-regards the lands is not 
uite the same in respectof all of them 
for the District’ Judge has found that 
in respect of 3$ kams the defendants 
had occupancy rights. Admittedly they 
have been in possession of these lands 
for very long period and are stil in 
possession, and the only evidence that 
they have been out o possession for 
any time is the evidence afforded by a 
muchilika, Exhibit D, which was execut- 
.ed by other persons in respect of ‘these 
lends. This ıs the only mucheltka that 
has been issued and as: admittedly the 
, plaintiff's vendors were in possession of 
annual muchilkas, it is very signi- 
.fieant that they have not ‘been pro- 
,duced. There seems, therefore, to. be 
.no reason to disturb the finding of the 
District Judge thatin respect of these 
3$ kamas the defendants have acquired 
occupancy rights, and consequently the 
suit must failas regards those lands. 
As regards the other portion of, the 
plaint lands, there has-been no such 
occupation by the defendants and the 
pee rely on the provisions of section 
, clanse (4) of the Estates Land Act as 
justifying their suit. "That section reads. 
(f) 30 Ind Cas. 299, 37 A 557, 19 O 'W `N 
1207; 29 M. L. J. 335, 2 L W. 830, 18 M L. T. 
248, 1$ A. L J 981, 17 Bom L R 1000, 22 O 
L. 5 516, (1915) M. W. N 757, 42 ] A. 202 


. 0). 
2 57 Ind Cas. 889 
(4) 25 Ind Oas. 657; (1914) 5, W. N.. 


715; 1 L. 
W. 111, 1 M L. J. 445, , f 1 
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as follows: "In cafes where żhe interest, 
of the raiyat in the holding has passed , 
to the landhólder by transfer for valuable 
consideration before the passing of thi ' 
Act otherwise than at a sale for arrears’ 
of rent, or has passed by inhéritance,, ' 
the Yandholdér shall have the right for ` 
.& period of twelve,’ years from the 
passing of this Act of admitting an 
person to the possession of Such 
land on such terms as may be 
agreed upon between them and the 
person, so admitted ‚shall not’ be entitl@d 
during such. period to the benefit of *the 
provisions of section, 46." The District, 
Judge has, however, held that the, defend- 
ants: are non-oceupancy raiyats and that 
consequently the provisions of sectior 
153 must be applied, and there being no | 
provision for the ejectment of ratyats hold- 
ing on a lease for one year, the plaintiffs 
.have no cause of action. Section 153 has 
been the subject of considerable judicial 
discussion in this Court, but in no report- 
ed case does it appear to have con- 
sidered in. connection with ‘section 8, 
clause (4) of the Act, the prior cases 
dealing with occupancy of "old waste" 
as defined in the Apt. There is, therefore, 
no direct authorit? so far as the facts 
of. this case are concerned ‘and I will now 
' proceed to deal with it in that. view. 


t LI 


. ‘In the first place, there is considerable - . 


doubt as to whether the defer&nts are 
eally non-occapancy raryats for althqugh `. 
in the lower Court the plaintiffs’ Pleader’ 
‘admitted that they were such, that admis- 
sion, if not supported by law, cannot bind 
the parties, and the question has to be 
determined. The definition of. “raiyat” in 
section 3, is “a person who holds for the 
purposes of ipse toned land in an 
estate on condition of paying to the land- 
holder the rent which is legally due. 
upon it.” Undoubtedly, during the period 
ofthe first defendant's: lease he was such 
a raiyat and it is contended that by mere 
holding over, he@ontinues, te be such. 
Admittedly no rent. has been received 
from him for his occupatjon and, there- . 
fore, it is difficult to, understand how 
he can be said fo hold the land on 
condition of paying to the’ landhokigr . 
the rent. He is holding the land in con- 


. travention ofthe terms of his lease and 


< + .' 
. 
e 


^ his agreement.to Ba 


` the 
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rent has already 
“expired. in the lease there-is no condi- 

‘tion that he shall pay rent after the expiry 
of the period, and there is nothing in the 
, Acte which lays down that a man holding 
raiyat land without an agreement to pay 
rent holds it on condjtion -of paying the 
ent No boubt there is-an observation 
in Yalikepallı Venkaya v. Venkataramaya 
“Appa Rao (5) that "the mere.fact that a 
lease under which a man occupies ravyjati 
land, has expired, does not, as ‘we read 
tyat section, viz, section 163, make‘him 
a Wespasser with in the meaning of that 
section.” ‘Under section'l63 “any person 
-who otherwise than -by inheritance or 
` legal transfer occupies razya& land in-an 
estate and bas not been admitted as a 
*raxyat by the 'andholder shall be liable to 
ejecment as a trespassei" The defend- 
ants were certainly admitted as ravyati ‘by 
t of ‘the lease, but they were 
80 admutted for a definite term and I-do 
not think it can be held that if.they 
continued to occupy the land, that occupa- 
tion can be*leamed to'be a consequence 
. of.their admission as ratyats, for it 16 
rather the result of the breach of the 
terms upon which they were so admitted 
The occupation is cer&ainly.not by legal 
"transfer, for that trandfer was only opera- 
tive uhtilthe 6nd of thelease If defend- 
ants are not ravyats within the meaning: of 
the Act they a be non-occupancy 
ravyats, a term w y 
. cally defined, and-section 153 need not be 
applied at all and the suit would be 
brought under'section 163 in a Civil Court 
as therein provided or under the ordinary 
provisions of law. "This view isin effect 
supported b Tyabji, J, in his judgment 
in Sankara*V enkata) atnam tv. Sri Rajah 
Varadarajah Appa Rao (6) but as I have 
pointed out above, it is opposed to.the 


e ` decision -of the Bench in Yelkepalh 


Venkaya v. Venkataramayya Appa Rao 
(5) and also to the opinion of Oldfield, J, 
in the former case. 

Jf the defendants fre not trespassers 
and are treated as non-occupancy raryats, 
then seetion 153 has to be considered 
Section 189 and ‘Schedule A of the Act 

: : : À 

TL, 33 M.L J. 157 f 
NE: Tad. Cas, 353, 29 M. D. J. 184, (1915) M. 
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‘would appear from 


.Appa Rao .(5) that the 


‘different opinion in 


‘was not exhaustive. 


ich is nowhere specifi- : 


-entiates the present case 
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D 


take away from the cognizance of Oivil. . 


' Oourts all.suits filed under '&ection 153 
and that section is the one dealing’with 


eviction of non-oceupancy fatyats.* “It 
the. judgment in , 
Yelikepalli Venkaya v. Venkataramayya 
ench ‘in that " ' 
case treated section 158 as exhaustive-and 


: held that all suits to eject non-oceupahcy ` 
-raiyats must be brought in the Revenue 
‘Court However, in the earliest-reported 


case to which we have been referred, 
Ponnusamy Padayachi v. Karuppudayan 
(7); ‘Spencer, J., held that the section ' 
was not exhaustive, but, Miller, J., who, 
was the other member of the Bench did 
not deal with this question, ‘In: the 
other case Sankara enkataratnam v. 


“Sm Rajah Varadarajah' Appa Rao. (6) 


Tyabji, J., also held that some suite in 


*ejectment could ‘be-.brought-in a Civil’ 


our, although he had .expressed'& 
in an earlier case, 
Ardajert Rama i v Karpi Sivaga 
(8). It is, however, significant: that Old- 


‘field, J., in a subsequent case President, 
‘District Board, Tanjore v. Kannuswami _ 


Thandaman (9) agreed with-.the view 
taken by Spencer, J, that the -section 
We thus‘have two 
Judges who, after «due consideration, 
have come to the, ultimate conclusion 
that the section. is not exhaustive and 


‘also the opinion ,of''Spencer, J., to. the 


same effect. The cases referred toas I 
have mentioned above, all deal. withthe ' 
occupation of old waste under section 6 , 
of the Act and. -made no -reference to’ 
section .8 (4) with which we are now-con- 
cerned, and it is ‘this fact which differ- 


"Under section 8 (4) the landholder is 
empowered within: twelve yearé-of the 
passing of the Act to lease out the raiyati 
Jandin which théinterestof the ravyat has 
passed to him on such -terms as.may be’ 


‘agreed upon between them and-therd'ig 


a further proviso that the person go ad-' 


-mitted shall not be entitled -during such 


period to the benefit of the -provisions 
of section 46. Section 40:is a section’ 


(D 24 Ind. Cas 217, 96 M D J 285, 1L W. 
218, 15 M. L T 299, 38 M 843 

) 21 Ind Cas 916, (1913) M W N..971. 
- @) 35 Ind Gam 121. ER EE. 
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‘ ‘dealing with the right of ‘a. non-occu- 
` -pancy raiyatto acquire a permanent night 
of occupancy under certain conditions 
That right is expressly taken away from 
' * persons” to whom land had been leased, 
` under ‘section’ 8 (4)..' If this section stood 
alone it wougd be. quite clear that the 
landholder would havs the right to evict- 
` Tus tenant in ‘accordance. with the terms 
of the lease to that effect; but it is con- 
tended’ that -this right has been-takén, 
away by section 153 and if section 153 
is exhaustive that possibly would be the 
‘case. But it must be remembered that 
section. 153 is expressly stated to be 
Subjeet to the- other provisions of: this 
Act and consequently, it is subject to 
the. provisions of section 8 (4). Unless, 
therefore, section 153° expressly takes, 


away the rights conferred’ by section 8 - 


(4);16 would not be right, I think, to 
i into:it ‘any .such provision: for 
when a right, has ‘been éxpressly con- 


ferted by’a Statute, there can be: no-im- - 


plication hat it is taken away by: an- 
other portion of the' Statute. unless it 
is ‘expressly'so done. The reason for 
treating section 153° as” exhaustive ap- 
pears to be based on the language of 
ihe. proviso to. the^Bectioh; which - : was 
added: in’ an amending Act, namely, 
“nothing in this shall affect the liability of. 
‘any person who is‘non-occupancy raiyat, 


etc, to be.ejected." This provision has, 


been: construed in one way by, Spencer, 
` and' Tyabji, JJ, ‘and in other way by 
- Oldfield; ' 
v. Sri Rajah:Varadarajah Appa “Rao (8) 
. and the Bench in Yelikepalli Venkaya 
v. Venkatarammayya Appa Rao (5) and ıt 
is for consideration, which is the right’ in- 
tetpretation. The section begins "À. non- 
occupancy raiyat ‘shall, subject to the 
' provisions of' this Act, be liable to 
ejectment by suit before the Collector 
on one or more’ of the following grounds, 
and not otherwise." The real question is 
the meaning, of the words “not other- 
wise," Does it ‘refer back merely to the 
words "one* or more of the. following 
'grounds," or does ‘it also-1nclude the 
words: “Dy suit before the: Oollector?" 
Tf it refers; to the latter, then undoubt- 
- edly a non-occupancy raiyat,would not be 
liable to" ejectment except by suit before 


., in Sankara Venkataratnam .' 


we . `. 
LG è .. 
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the Collector unless there’ is some pro- 


‘vision in; the: Act, %hich allows of it. 


.The anomally of this interpretation is , 
clearly set out: both in the ‘judgments | 


of Spencer. and Tyabji, JJ. and it cer-: 


‘tainly 18' ‘somewhat strange ‘thate thee 


Legislature should favour those .tenants 
, who. hold on a short lease rather than 
those who hold’ on a leas® ‘for a period 


exceeding: five years, which 1s referred ` 


to in clause (e) of the’ section "The 
proviso according to “the respondents 


merely, adds another class of cases to ` 


clauses (a) to (e) and, the words *“t%e 
liability of ‘any person. to be ejected" 
do not toüch' the question of'the forum 
in which the liability 18 to'be enforced: 


. If the Legislature had ‘intended to merely 


enact’ a sixth class’ of case in. which 
ejectment could-be had, it is' difficult 
to understand why the proviso ' was 
framed in its n 
would have been sumpler to have merely 
added ;a ‘clause (f)-—"on the. ground of 
expiry ‘of the lease ‘granted' befere the» 
commencement of this Act," The form 
in which the amendment bhs‘been made’ 
leads’ me to accept the appellant's con- 
_ tention that the diability referred to is 
the liability of "a tenant under the 
ordin law- apari: from' the’ provisions 
of. the Estates Land Act? A tenant, who 
has accepted a lease for one year, is’ 
bound* under the Transfer’of Property 
x Act to deliver possesajon-to his land- 
lord at the expiry of the term ‘and he 
is‘then liable fo ejectment in default. 
‘It is possible that, because- the‘ proviso 
is confined’ to ledses granted before the, 
. commencement, of ‘the Act, this may 


: have been the intention 'of'the Legisla- 


ture and that his liability is only the 
. liability, under the. Act. If is certainly 
-a question’ of great difficulty and the 
section has been interpreted in different 
ways. If "otherwise" is read as referring 
only to the grounds. mentioned in “the 


: section, then there would “be no difficulty : 


in holding-that any. person, “liable to 
‘ejectment’ undér-the law ‘would not pe, 
saved: theréfrom unless it^is expressly 


"so stated in the, Estates Land Act and ' 


I think. that probably this interpreta 
tion'of'the section would’ lead- to less, 
„diffculty in dealing with all these caseB, 


present form when it l 


"D 


.' the 


> within section 8 


B 


I certainly think that the words in sec- 
tion 158 “subject to ¿he provision.of this 
Act" must. be interfreted as subject to 
section 8 (4) and that the rights and 
liabilities under section 8 (4) are not 
+ touched by section 153. Another ground 
"for. -view is that it is well established 
` that tHe jurisdiction of Civil Courts 
continues in all cases unless it is ex- 
ressly taken away by the Statute. As 

Eowewr there is a conflict of opinion 

in this, Court both on the interpretation 

of section 163 and.also section 153 and as 

my learnéd brother does not at present 
to express an opinion as to whe- 
section 163 should be applied to 
this case, I think it is n to 
have section 153 interpreted bya Full 
Bench of this Court and would, there- 
fore, refer theefollowing question for de- 
termination :— 

Is section 153 of the Estates Land 
Act exhaustive and does it oust the 
jurisdiction of Civil Courts in all cases 
where it is sought toeject a non-occu- 
pancy qatyat ? | 

° 


Venkatasubba Rao, J.—The facts 
have been set out and th 


referred to in the judémen: of my learn- 
ed brother, and'l do, not propose to 
cover the same wnd. But, I desire 


to say a few Words on the interpretation 
of section 153 of the Madras Estates 
Land Act. : 
It is admittdtül that the-case falls 
(9 of the Act and 
under the térms of the lease which is 
for a period o$one year, the landholder 
is entitled to take possession of the land 
on the expiry of that iod. Section 
8 (4) provides that the landholder shall 
have the right of admitting any person 
_ to the possession of the land described 
in that sub-section on such terms as may 
be agreed upon between them. It is 
argued on behalf of the idefendants 
tbat the plaintiff is not entitled to eject 
em, because it is said that section 153 


"m apple and -the liability to be ejected 


limited to the grounds specified in 
it. It ig further argued that the suit is 
cognizable under the terms of that sec- 
tion only by the Collettor, and that Civil 


, ‘@ourts have no jurisdiction to try suite 
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e authorities . 
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instituted for.purpose-of ejecting non. 
occupany raiyat. Section 153 runs:— ` 
“103 Anon-occupanoy raiyat shall, sub- 
ject to the provisions of this Act, be liable, 
to ejectment by suit before the Collector. 


on one or more of the following grounds, .. ` 


and not otherwise, namely :— zs 

(a) on the ground that héhas used the | 
land in & manner which renders it unfit . 
for the purposes of the tenancy; EN 

(b) on the ground that a decree for. 
arrears of rent in respect of the holding 
passed against him or any person whose 

egal representative he is remains un- 
satisfied at the expiry of the feve- 
nue year following the one in which the, 
decree was passed; : 

(c) on the ground that he has refused , 
to agree to pay a fair and equitable rent 
determined under section 49; 

(d) onthe und that without the. 
permission of thelandholder theraiyathas 


mined or quarried or excavated gravel or 


clay for profit within his holding;'and — . 
(e) where he has been admitted to I 
occupation of the land under a register- 
ed lease fora term exceeding five years, 
on the ground that the term of the lease ` 


has expired. . 

ING i g in this section shall affect the 
liability of any person who is a non-occu- 
pancy raiyat according to the provisions 
of this Act to be ejected on the ground of 
expiry of the term of a lease granted 
before the commencement of this Act.)” 

' In my opinion the section deals with 
the ground on which &' non-occupancy 
raiyat may be ejected by means of a suit 
before the ey eee In that sense, the 
enumeration o: e grounds appears to 
be exhaustive. If the lease isfor& term 
exceeding five years and is in writing 
and registered, thé lessee. may be 
ejected on the und -hat the 
term of the lease has expired. This 
is what clause (e) ` provides. In the 
case of a lesse not coming within clause 
(e), the lessee can be ejected only on one 
of the grounds mentioned in clauses (a) 
to (d) ; that is to say, in the case of a ease 
say for two or three years, the lessee can _ 
be ejectedonly on the ground that he 
has misused the land or that he has failed 
to pay the rent or that héhas refused to 
pay a fair and equitable rent, It is only: 
° 


1 
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term lease, to use & compendious expres- 
sion, that alessee can be ejected by'& suit 
before the Collector. . The object’ of the 
section seems to be to provide a summary 
remedy in cretain cases, The Législature 
has thoughtit át to give.the Collector 
jurisdiction to eject tenants under leases 
coming within:clause (e) on any one of 
the five grounds specified in that section. 
But if the tenant does not hold the land 
under a lease coming under clause (e) it 


seems to be the intention of the Legis-- 


lature.to vest the Collector with .jurisdic- 


` "na : L B ; d 
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on these grounds in. respect of à short 


tion to eject him only if one of the four. 


grounds mentioned in clauses (a) to -(d) 
exists. To take a concrete -instance, i 
; the tenant holds the land under a lease 
' for a-term of one year, he cannot 
be ejected under section 153: on the 
ground that the term of the lease has 


expired. It is contended on -behalf of. 


the defendants that a tenant admitted , 


under a lease, say, for a term of one 
year, cannot be ejected notwithstand- 


ing that the lease has become determined, 


` by efflux of the time limited under, it.: I 
nae that'such a tenant cannot be eject- 
ed under section 153 of the Act. But I 
do not think that the rights possessed by 
the lessor under the general law are in- 


tended to, be restricted by section 153. ' 


The law confers certain rights upon, the 
lessor and imposes certain liabilities on 
the lessee. For instance, one of the rights 
possessed by the lessor is that on the 
determination of the lease, the lessee 
shall put him into possession of the pro- 
. perty leased. A. lease of property may 
also be determined by forfeiture either 
because the lease contains'an express pro- 
vision for re-entry on breach of 8 parti- 


cular condition or, because the lessee has: 


denied the lessor's title to the propery. 
' Ifthe Legislature -intended to abrogate 
the whole body of the law on the subject, 
-I should certainly expect to find very 
'cle&r words, and 


in the law have been effected merely by 
drawing inferences from the- language 
used, The resulte are- of a: far-reaching 
character and Lam not prepared’ to as- 


sume that substantive rights have’-been : 


taken away by the terms of section, 193. 


` 


do notthink.itis per-' 
‘missikle to hold thàt.sweeping' changes. 


Ro 19 
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The contention on behalf 
anta is practically thj#: A non-occuancy 
ratyat under a short- lease cannot be 
ejected at all unless he misuse the land 

‘or fails to pay rent’ or refuses to pay a 
fair rent, According to this argumen 
& non-occupancyraryat isonce admi, 
the occupation of the land urider a lease 
for a short term, the lessor is practically 
without a remedy; section 8 (4) gives the 
lessor the right to admit the lessee on ' 
such terms as may be agreed upon ; but 
yet the lessee, provided he is careful 
enough to pay:the rent and not to miss, 
use the land, acquires what may be rough- 
ly described as a permanent right to 
occupy the land. , This position leads to 
many anomaltes, one of them being that 
8 tenant under a short term lease enjoys , 
an‘ advantage over a tenant ‘under-a lease 
falling within clause (e), the former can 
never. be ejected on 
term of the lease has expired; . whereas 
the latter is liable-to be so ‘ejected. It. 
has been said that, the object of the ' 
Legislature was to favour long leases and ' 
to discourage short leases. But to under- 


¿stand the principle underlying. the. sec- 


‘tion, seems to me to be an impossible 
task. What, therefore,-has to be done is 
io interpret the -sestjon reasonably and 
in a manner that'absurd regults do not 
folow. I would: construe the séction 
thus : “ a non-occupancy raiyat shall be' 


liable to be sued befoge the Collector ' 


only in certain ‘cases and in no other 


cases; only when the grounds speciffed - 


in the section exist the lessor can eject 
his tenant by means of ast&t before the 


Collector." The landlord, it is intended, > e, 


may enforce the statutory right given by 
section 153 by means of a suit before the 
Collector.“ But the existing ri&hts under 
the general law are not intended to be’ 
taken away and the O1vil Courts are not 
deprived of their jurisdiction, 

The defendants rely upon the proviso 
‘to the section as supporting their conten- 
tion. The proviso jnst like the . body of’ 


_ the section 1s unhappily worded. But I, 


think that.the provisoadds a new ground ` 

of ejectment, namely, in case of leases 
ted'before the commencement of the 

Act, the raiyat may-be ejected ‘on the 


expiry of the term whether the lease is° 


to 


of- the- defend- ' 


ie ground that the `` 


t 
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of the de&cription mentioned in clause (e) 
or whether itis ndt, But here again; the 
lessor. gefs a statutory right to institute a 
summary suit before the Oollector, and 
it 18 not intended that the proviso should 
affect the ordinary jurisdiction of the 
Civil Oourt‘or take away the rights pos- 
sessed under the-general:.law. I place 
this construction because any inconsist- 
ency wil be then avoided’ between the’ 
body of the-section.and) the proviso. ^ 

The sectionis by no means‘easy to- in- 
terpret. ‘Whichever view may be adopted 
t is difficult to justify it "with . reference 
te an intelligible. principle underlying 
' the section, ButI think :the construction 
that.I have ventured to .place.upon the 
section is-least open to'objéetion: In:my 
opinion when.the term under a short: 
term lease.éxpires, the lessee "may: be 
ejected undex' the general law -whetlier 
he holds over that.is, continues in posses- 
sion with the consent ofthe landlord, or 
becomes.a mere trespasser: by continuing 
to bein possession without such consent. 
Clauses (a) to (e):of section. 153 do: not 
apply &tafland'the rights, and the lis- 
bilities: of the parties: are’ to be regu: 
lated entirely: irrespective of the provi- 
sions of the Madras Estates Land: Act... 

In view.of'the confléct.of opinion that 
have been’ expressed’ on this subject in 
the cases: to which my learned brother 
has referred, I agree that; the matter 
° ghould'be referred to & Full Bench; and 
' ‘J also agree in the: Order. of Reference 


* próposed.: i 1 x 
E T inay add that. the argumenton behalf 
of'the defendénte that:the plaintiff is not 
entitled to Bue, becauge.he is a benamidar 

` for the true owner, 18 untenable and that 

I'have nothing to'add to the observations 

ofmy learhed brother on-this point. with 
which Lentirely agree: A 
— " 

This & came .on for hearing on 

aded of April 1924. 

° „Messrs A, Krishnaswam: Ayyar and 

A: N. Krishna Ayyaqgar, for the’ Appel- 

I Dey . C. Gopalttratnam: tor.Mr. V. V. ' 

Smnivasa Ayvangar, for the Respondent: 

hameen 4. tite Pear tials 

Ramesam, J.— Fhe facta.are simple, 
The suit.” lands..are-raryatilands inwan 


* f. 
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estate as defined by the . Madras Estates 
Land Act;+ Ohangama Naidu, the’ land, 
holder in 1870, purchased.the kudivaram 
interest In Fasli 1318; the ‘lands were let 
to the first defendant for cultivation fora 
year. Thereafter, the first defendant:con- 
tinued in possession. undgr yearly. leases 
also agreeing to relinquish possession of 
the lands at the erase the sear On 17th 
June 1917 the- plaintiffs purchased, the. 
lands and: now. ‘seek. to, eject. the: first 
defendant. 

The question reférred to'us 18 :—Is seo 
tion 153 of‘the Estates'Land Act exhavs- 
tive; and doesit oust the: jurisdiction’ of 
Civil Courts’ in all’ cases. where: it -is 
sought to eject a non-occupancy raiyat ? 

For the purpose ofi discussing: section’ 
158; Lwillat once assume: (without; de- 
ciding) that the defendant is , a: non-occu:. 
pancy raiyat. Phillips, J., gave: some 
reasons for holding'that:he is not a raiyat 
at all. There is considerable-force:in'hi 
observations, Assuming, however, . that: 
he 18-@ non-oceupanoy ratyats, we have 
the- following. classes of: non-occupancy ' 
Taiyats under the Act.:— - ee 

(1) A.raiyat of old waste [section 6 (8).] 

(2) A taryatot waste land re-claimed by 
the landlord forre period of thirty years 
for-the reclamation [section :6.(5).] ' 

(3) A person admitted,under section 
8 (4) the case before ug, ^ 

There-may be others: 

Section 153 of the-Act appliesr-to all 
these cases -- When the case is one-of old 
waste, ita effect has.to‘be considered along 
with section 157. A ténant of-old. waste 
can be ejected only on the.grounds mer- 
tioned in section 153, even af! there: is: a 
contract to: the contrary:: But, in. the 
other two cases of non-occupanoy.raiyats 
there. is no section sumilar to section' 157» 
In these cases, a contract to the .contrary 
will-have full operation and\.the raiyat is" 
prima facw liable to be ejécted- on. the 
expiry of the term. The words." not 
otherwise "in. section’ 153 -are: used’ in 
contrast-to'the words-“ on one or mqre' of , 
the following grounds," and have- no.re: 
ference to the words “ before the Oollec~ 
tor; The effect.of the opening«words- of" 
the section is—A’ suit:béfore the Collector. 
-willlieonly on certain:grounds.and:on no 
other grounds, The:section does. not: 
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prohibit 8 suit bsfore the Civil Oourt - OI" 


„other grounds if.it.lies, The only section - 


-in the Act cutting down the jurisdiction ° 


‘of Civil Courts is section 189 and L do, not 

think.another prohibition of the.juns- 
' diction of Oivil Courte'i is intended in-sec- 

„tion 1583." Ifthe words ^ not:otherwise " 

‘mean not only, *ón- no other grounds " 

"but also. “in no other Gourt,” ‘section 197- 

is unnecessary as to old'wasté, ' . 

Of the decisions referred to by Phillips, 

`J, invArdajerv Rama Reddi v. Karp. ° 


` Sivaya (8), Ponnusamy Padayachi Karup- : 


pudayan (T), Sankara Venkataratnam v. 
Sri Rajah v Varadarajah Appa Row (0), 
‘Yehkdpalls Venkdya v. Venkatarmayya’ 
~. Appa Row (5) and President “District 
"Board, Tanjore: v...Kannusami .Thonda- 
man (9) ithe décision. of . Tyabji, ‘J. in 
Ardajeri Rama Reddi v. Karpi Bogen) 
` has'no bearing. In that case it was foün 


"that the land..was neither private land . 


not old waste nor was there .any- sugges- 


tion that the ratyat was a non-occupancy , - 
raiyat The defendant init was a rmyat ^ 


to whom 8ection'Ó (1)applisd. The'rest of 


observations in'that jiidgment are ' obiter ë i 
ditcà. No question arose about ‘section . ` 


163'and-the case.c&n throw no light on 
it. "The.other:cases déalt with old "waste. " 
The observaticus of ‘Spencer, J., in 
Ponnusamy. Padayachi v Karuppudyén 


,-about sections. 153 ‘support -my view. .,-- 
£h ES 7 2 ` Present’—Bir Dawson: Miller, Er; 


e actual decision felatesto the: appli= 
‘tation ‘of tle proviso to the: section - As 
:-to Sankara. Venkatratnam. v. Sri Rajah 
-Varadarajah Appa ‘Row (0) I do not 


E Bree ‘withthe view of Oldfield, J., that“‘ut - 
rescribes the Oollector's Gourt às- the tris‘ * 
‘bunal’for all ejéctmenit ‘suit ‘against them, . 


"whatevér the ground of liability to^ejeet- 
, Mnt: .It. follows I dissent fom. ‘the 
"décision in Yelkapah Venkayyav Venk- 
‘“itaramayya Appa Row.(5) which.is based 
‘on, the view adòpted -by Oldfield, 'J’, in 
‘Sankara  Venkataratham' v. Sri ‘Rajah, 
Varddarajah Appa Row (6). ' The .deci- 
‘ion in President-District Board, Tanjore 
v. Kannusami Thondaman (9), turned 
‘onthe application of -seótiòns 153 and ,-™ 
.157 to old waste and cannot ‘help 1n cases M 
Whérethe-land held-by the noh-oobu.. 
ipanéy: “raiyat 18 not old- Wastes ` ": x 


My answer to'the queatior ‘referred ' dos 5 


: js Section - 153. dé 'exbhüstive : ‘of ‘the 
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— of the’ suit "befofe ‘tthe. 'Gollector 
"but not exhaustive fn the:senss. that the 
suits for, ejectment of non-oeccupanéy 
‘raiyats lie only -before'the Collector: It 

. may be ‘that, as to old waste the effect of . 
“section 157 is to ‘prohibit a suit for eject- 
‘Menton grounds other than those ‘in 

- section 153 (which can ‘be ‘only before a° 
Civil Court) though; even-thén, the pro- 
"viso to'seétion 153 prevails over beth. the 
‘sections 153 ‘and 157. But ab to "other. 
mofi-occüpüncy'/ra als, there is no such 
section ‘and suits lie before Civil Oourt: 
‘pased of ' grounds " e. than ‘these 
Toéntioned.in Section 153. I .agree with 
'"Venkátasubba-Rao; J.'s observation ‘that 
this is the: ‘Only contention which recon- 
clés and ‘gives effect to section 153, : its, 
proviso and'section 157, My ‘view is the" 


+ 


‘view indicated by ‘both ;the ` learned B 


Judges who,referred the case. x 

.. Coutts-Trotter,'O. J.—I agro 
wallace J.—l'egree, ' ' 

Y. N Waj ot Order: àetordinn 
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de 
ee PATNA Ha, COURT: š 
h BsoosNp Orval. Apa No."15 op 1022, 
: July 1/1924." . iat 


: Chief Justice, gad Mr, Justice» 
zs Babu SHEOGOBIND: SINGH. 
s u -ArpnttaNT e 
“Babu GQURI PRASAD. AND Ortmns—. 
DBFBSNDANTS—HRHBSPONDRNTS. | 
Transfer `of Property. Act Nee A 1889), ss 3, 
.186—ATrears! of rent, whsthe: t~Actronable 


olarm—Transfer between Magistrate and Mukhtar, 
"whether enforceable _ ' 


Arreais of ret after acórual constitute a debt 
within the meaning. of Bébtión 3 of ths Transfer 
of Property Act [p 83,col 2] 

The right for arreara'of rent is an ashonabld 
'olam anda pos f such claim between & 


Hiralal. NL v Tripura Charan Ray, 19 Ind, 
658, 17 g w N 679; io L 3. 


honest froma décision of the Distritte ; 
“Fades m dated the; be Jung .1821, 


M EJ . 
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modifying that of the Subordiriate Judge, 
Second. Court, Gaya dated the 4th Octo- 
ber 1920. , > . .- ` š 
, Messrs, L N. Singhiand S. N. Fat, for 
‘Dayal, for the Re- 
E : JUDGMENT. = 
a Foster, J.—The parties inthissecond 
appeal-.are the persons interested in an 
S-annes takhta of Mouza Fatehpur which 
as created by Civil Court partition. 
this- annas takhta Kulsum Bibi has 
l-anna-12 dams share and she is the 
plaintiff No 1. The defendants Nos. 8 
and 9 have 3-annas 4 dams share, Kulsum 
Bibi's brother Malik Mukhtar Ahmad had 
*a share of 3-artnas4 dams. Malik Mukhtar 
Ahmad 
Gobind Singh before: the institution of 
the-present suiton the 28th June 1918 
corresponding to Jeyth or Asearh 1325-F'. 
Therg* has_been, apparently some. mis- 
apprehension as to (the effect of this 
conveyance? for in.tbe original Court the 
learned Munsif has &tated that'though 


Mr „Parmeshwar 
, Bpondenta, , 


TA 


the document was executed in'June 1918. 


it did not come into operation until 
February 1920. We,have before us a 
translation of tlie dénveyancé which has 
nofi;been impugned; and in it we see 
that Malik Mukhtar Ahmad transferred 
to Beo Gopind Singh all- his interest 
in this takhta-of Fatehpur together with 


. arrears of mukarrari rent due to bim 


. from. the’ mukarraridaré ‘up, to: 1325-F. 
At the end of the document it 18 recited 
“I have executed ‘this sale-deed to 
safeguard our: interest in future and 
this deed will come into force from the 
‘date of registration and the day my 
signature is affixed on the deed." The 
registration in fact ;took place shortly 
afterwards. There. is: no provision in 
«the deed for it to take effect in 1920. 

. Onthe 16th September 1918 Kulsum 
‘Bibi brought a suit in the Munsifs 
Court against the ukarraridars, the 

“defendants Nos. 1 to:6, in respect of 
rent. due forthe years 1322 to 1325 to 
-the extent of her share amounting to 
‘something more 

e ttal rent of Rs-1,082 including cesses. 

"On the: 12th December her brother 

. . 1 < 
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conveyed his share to Sheo- 


“hy him as’ aforesaid.” 


than Rs 900 out of a "which the 


roo be O. 


Malik Mukhtar: Ahmad. who: had. been . 
made defendant No 7 was on his own 
application made a co-plaintiff and there-- 
upon the plaint was amended so as to 
include the amount of rent due to both - 
the plaintiffs. This increased the claim 
to something over .Rs. $000," and the 
Suit.was beyond the competence of the | 
Munsif. -The plaint was returned. and 
was presented in the Subordinate Judge's 
Court on the llth January 1919, . On- 


„the: 21st February. 1920 Sheo: oot 


‘Singh, the transferee from: 4h 
Mukhtar Ahmad, with the consent bf his 
transferror obtained substitution of his 


“name as plaintiff : Now although .the 


entire body of landlords were impleaded, 
the -swt is for part only of thé rent, 
It is a suit that: falls neither under 
section 148-A nor section 158-B of. the 
Bengal Tenancy Act and. it is. mani- 
festly not a "rent suit" . The preliminary 
question: that has arisen in -this suit. 
-has been whether Sheo Gobind Singh.” 
who is ‘a Mukhtar is barred by sec- 
‘tion -186 of the Transfer of Property Act 
from’ joining in the present suit on the 
ground that he has purchased from 
Malık Mukhtar Ahmad who is an Honor- 
ary Magistrate. These facts are admit- 
ted, the: only question is whether- tlie 
section is applicable to the case. . 
Looking at section 136 of the Transfer 
of Property Act we see that ite terms’ 
are “No Judge, legal practitioner, or 
officer’ conneċted with any -Court of 
Justice shall buy or.traffic -in, or sti- 


pulate for, or agree-to receive, any 
share of, or interestin, any actionable: 
claim, and no Oourt of Justice shall 


enforce; at his instance, or at the instance 
of any person claiming by or through 
-him ‘any actionable claim so dealt with 
The words “ ac-' 
tionable claim” are defined in section 3 
ag meaning a: “claim to any debt, other 
-than a debt secured: by mortgage, of 
immoveable property or by hypotheca- 
tion or pledge of moveable property, - 
or-to any beneficial interest in moveable 
property not in the. possession either 
actual or construetive of-the claimant, 
Civil Courts recognize: as 


affording grounds for relief, whether 


. Buch debt «or .beneficial.- interest, bẹ 


° t 


‘Foie Ce 
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existent, accruing, conditional, ‘or con- 
ingent” o 7 EE ere ee apnd 
the Court of the Subordinate Judge 


. the .suit was decreed, -it. béing held 


that the suit was a-‘rent suit" and 
that the decree, would create a charge 


“and, therefore? the arrears of mukafrari 


rent did not constitute an actionable 
claim; and also on the ground that 
the plaintiffs’ case had been proved on 
the merits, rye ú t 


. In the Court of Appeal this pre- 


liminary point under section 136 of 


the "Pransfer'of Property Act was the’ 


only matter dealt with, and it held that 
the claim of Sheo Gobind Singh, plaint- 


.iff No. 2, was barred by that section. 


It is to be noted that the suit is for 


the arrears of rent from 1322 to 1325-F".. 
and that these very arrears , of rent 


were assigned by Malik Mukhtar Ahmad 
to the plaintiff Sheo Gobind Singh along 
With the conveyance of the share in the 
8-annas^ takhtas being arrears of rent 
due to the vendor.- : : 


‘Now the first question’ is whether the’ 
‘arréars of rent constitute an actionable 


claim within the, meaning of section 3 
of the Transfer of Property Act. The 


definition of ‘rent in the Bengal Tenancy 
‘Act as being “whatever is lawfully pay- 
able or deliverable in money or kind 
-by “a tenant to his landlord on account 


of the use or occupation of the’ land 
held by the tenant" indicates, in- my 
opinion; that arrears ofrent are moye 
able : property. £ 
that arrears of rent must; on this defini- 
tion, be taken (after ‘accraal due) to be 
a debt within the meaning of section 3 
of the’ Transfer of Property Act. ‘The 
int: on ' which e controversy 
etween the parties has taken a 
definite form is as to the meaning of 


‘the words-"other than a debt secured: 


by mortgage of. immoveable property". 
Admittedly these are the ‘only words 
in the section that have to be consider 
ed. m.connection with the exceptions 
that are E. out therein. We pup iw 
is’ meant by a mortgage: it is 
in section 58 of oe raneter of Ero- 
erty Act as being "the transfer of an 
interest in specific immovesble property 


jor the purpose of securing the payment ` 


{NDIA GABHA: 


It also appears, to níe- 


` - 
' 


a 


E Cale ee 


'of-ingney- advanced. «ors to -be advanced 


iby way of loan, arfexisting sor future 
debt, or the performance of .an..engage- 
ment: which may, give rise to a. pecuniary 
‘liability. Ib is manifest- that ethe 
-arrears of rent in this; case are not 
secured bya mortgage within this de- 
. finition, 
that the arrears of rent after, accrual 
constitute a debt and that that debt was 
not secured by, 4 mortgage. The learned 
Vakil forthe respondents has put before 
-28,.8 case which appears to ma sto b 
in point, Hiralal Singha v.. Tripugd 


Charan Ray (1): In that case the. plaint- 


It. appears -to me, therefore’ ' 


iff sued both for.arrears of. rent ‘that * 
had accruede prior to his, purchase of , 


a’ house and for current: rent which 
‘had atcrued after his puréhess. . There 
was a grave matter-involved ‘as to thè 
plaintiffs title which “was: put before 
a Full Bench; but, the Divisional Bench 
hed, before ıt the question whether the 
purchase by the plaintiff, who was a 
Pleader, was barred by section- 136 of 
‘the Transfer of Property Adt,.in so fer 


.88 the arrears of.rent were,eoncerned, . 
It was held that the. claim for the ' 


amount, of arrears ‘of rent was barred 
iby that section. When the whole. case 


‘came up again before the Full Bench n - 


it was conceded that. .th& claim for 
arrears of rent was so barred and there 
was no further discussion of that matter. 
In such a case as that? section 55 of 


the Transfer of Property Act wond - .' 


make the arrears of; rent: which’ had 
accrued prior to the transfer SE 
that did not necessarily pass with a 
transfer and had to be, specially men- 
tioned, as was done in the present case, 


ra property ' 


So it is clear that -here- there is am * 


actionable claim. 


that the words "other than a-debi se- 
cured -by mortgage ofjimmoveable' pro~ 


perty” should betaken to be equivalent ' 
in - their 


application - 
to’ "other + 
by the charge creatéd,im section: 65 of 
the Bengal Tenancy Act. ‘It ig per. 


io: this case, 


than'9a ‘ debt. secured - 


fectly. clear that. although . they "have ' 


points of similarity charges and mortgages 


67 ) ILO.L. J. 438, 


1) 10 Ind, Gea 120, 40 0-650; 17,0. W. N ° 


. —- hoe 


4 


hes been -urged, on the other-side. '. | 


I 


> [E 
i aiw 
. "nothipg that is repugnant to the meaning ' 
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are not the'same thing As have pointed 
out the definition ofthe word mortgage in 
the Transfer of Property Act: itself.18 in- 
plicable to the case. of arrears of rent, 

reas, on the ‘other hand, there is 


-of the words: ın speaking of rent bein 
8 charge on the holding.or tenure, an 
in fact the expresion is so applied 
in section 65 If 


Df an actionable claim, it is unnecessary 

Xa -go- into the question ‘whether the 

-arrears ‘ofrent carry 8 charge ornot. In 

my opinion this appeal fails‘and ‘should 
be dismissed with costs. .« u 

Miller, C. J.—T'agree. Imerely wish 

° to add that Y doubt véry much whether 


‘the Legislature in passing section 130 of : 


the Transfer of Property Act had in view & 
case suchas the present where a purchaser 
‘of a proprietary interest in land acquires 
at the same time and under the -samé 
instrument a; right to recover the rent 
in arrear ®t the time ofthe purchase. 
At the same time" we are bound to con- 
strue the’ section .jn-its ordinary and 
natural meaning and “regarded in ‘this 
light I ‘entirely agree with the decision 
just pond ‘by-my ‘learned brother 
‘and tor the Same reasons ashe gives. — " 
v KBD, 54 ? Appeal dismissed, - 
Ë EAN (t n KT 
be MEUM : . A 
MADRAS HIGH COURT, ` 
Bxzcowp Orv, AbPhán No. 24l'üe 1921. 


` , April 17, 1924. ` 
ee Preseht:— Mr. J tustice Phillips. 
JKRISHNASW AMI NAIDU AND OTHBRS, 
'—pnreNDANTS- Nos. 1 TO 4—APPELLANTE 
_ : “versus ` p 
. PERUMAL alias MAMMAYA NAIDU 
-  * AND ANOTHER—PLAINTIFF AND 
-  DmgrENDANT No. 6— RESPONDENTS 
e -Hindu Daw—Jownt family—Dwiston of ‘status 
—Instituton. of sut Y | tA drawal —In- 
lention toj divide, whathyr, revocable—Second 


Ë E su 

based on dispossession, whether barred —" Subseci 
Š matte what Civil Procedure, (ode (act. V dj 
1908), n ILU 


(XXII, r-l ; l 
. An unequivocal: declaretion by a. member ofa 
joint Hindu ‘family of his intention to divide 
-communiéated to the other memberé of the family, 
e "effsots a-division in ‘status. But the fling of a 
guit for partatipn is not a sufficient declaration in all 
'. 


at 


'"ANDIAN!OASES., 


we find, therefore, 'as - 
I do, that here there has been a trans- . 
‘fer between a Magistrate anda Mukhtar - 


pest 

cassa to constitute a severance in status, “nor is 

such a declaration nevocable [p 85, cols 1. & 2] 
When there 18 -a definite intention to diyide, 


< - XU v 


‘that intention should be given effect to, ‘but 


where that intention has: been expressed -by-the - 


“institution of a. suit. for paitition and shortly 


afterwards negatived by its withdia ihe mere - 
fllmg ot the suit cannot bé degmed to bea suffi- - 
coit proof of that mtention ın the hght of gub- 


sequent’ events 85, col 2] g 
p» Bai v Sadashw Dhunderay; 37 Ind Casg 
"73 O 1031, 200 W N 4 A L J 


Fem i 


hava Reddi '57 Ind. Cas 800; 11 'L 


y withdrawn 'a 
suit for partition; he is not, by reason of O XXII 
*r, 1, Olvil Procedme Code, precluded from bung- 
ing another suit’for the possession of his share 
‘of the property based on su ent exclusion 
The subject-matter of the ` „suit 'm such @ 
„case 18 not the same as that in the first sunt within 


L J. 159, 


4j 


“the meaning of O XXIII, r 1,,Civil Procedure 
Code. [p ‘86, col 1.]' š 

“Gopal Chandra Banerjee v Purna Chandra 
“Bamerzaa, 40 W. N 0, :Pandilapally Binga 


-Redds v , Yeddula ‘Subba Redd, 95. Ind, Gas 185; 
31M LJ. 48, 20M L T 62, (1010) 2 M. W. 
N LATLOW.l, 39 M 967 (F B) reliedvon. , 
. Second appeal inst, the deoree-of 
the Court'of the Additional Subordinate 


. Judge, , Ghittor, in-A. B.,No. 35 of 1920, 


-preferred against-the decree of the Court 
of the District Munsif, .Sholingar,' in 
.O.:8. No. 805, of 1918. Si us 
, Mr.. C.. Padmanabha Iyengar, for the 


Appellants. 


Ca S. A. Seshadri -Iyengar, for the 
-Bespondents, . , y XA. eb cs 
: JUDGMENT.—This guit is brought 
Sor partition by ‘the plaintiff against 
his brother the first defendaht-andthe'. 
latter's minor Bons, The second BppéBl ` 
was fist of oll dismisséd for défeü]t on 
28th April -1923' and it was afterwards 
‘restored to-file ón ‘26th Marthe: 1924. 
The second respondent Was ‘given -up 
and the’ appeal has now come ‘on for ' 
hearing, ` Untortimately: ' the ‘pleadings 
in this case afe not before me,. How: 
ever, from the facts:found “by the learned. 
Subordinate Judge and from-the abstragi 


. 
d 


`. 
a 


VolB8) ^ ` 
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of the pleadings in the judgment ~the’, 
following appear to be the facts upon, 
which the second appeal has to-sbe 
decided. vs 


In 1910, the plaintiff. brought’ a guit, 
against the first defendant and his 
father for parfition.. He withdrew that 
suit: with leave to bring another; but 
he failed -to pay the coste, which was 
the ‚condition on which leave’ to. eue 
again was: granted He continued to 
live jointly with his father and brother 
and. -after -the former's death with 
the latter -until. disputes arose, which 
culminated in.this. suit, The plaint- 
iff obtained a decrea’-in the lower 
Courts and the , defendants. now 
"appeal: It-.is.:contended that the. 
present suit.1s barred under 'O XXII, 
x.l (3) -The contention for the &ppel-. 
lant is that the plaintiff became divided 
in- status. by reason of. his filing the' 
plaint in the previous suit of 1910 and 
that conséquenily- the: present suit 
which is also for-partition 1s identical 
in nature with the previous: suit and is, 
theréfore, harred under O. L No: 
doubt it is’ true -that, when there 


been àn unequivocal ‘declaration: by a ` 


member of-a joint -family of His inten- 


tion to'divide and this has been, com. ` 


munieated to the other members ofthe 
family, this declaration effectes division 
in status: This ‘was laid: down. by the 
Privy, Council in Girja Bary Sadashi 
Dhundiraj (1), and in a later case in 

malinga Annavi v. Narayana Annavi 
(2) it was held that division in status 


took effect from the date of the-declara-. 


tion, namely; in, the case of a. guit, 
the date of the plaint. On the authority 
of these two. cases, it. ia, now cor tended 
ihat.the plaintiff. bacaine divided: on the 
date, he fed the plamt,in 1910; but I 
° do’ not think that ‘their Lordships: of 
the Privy Council intended to lay down 
p Q 37 Iad O33 821, 430.1081; 20°0.W N. 
21085, IVA E J 892, 20-M L T 78, 129'N L 
B13," (19162 M W N 65, 18 Bom L R'691; 


4L W 142010 L J 90 31 M.L J 455,48 
I.A. 151 (P Q i : 


). i 
955, (1929) M W N 390, 28 O "W^ N a98 (922 
A L H.(P.O) 201, 43- M. L J 498; 18 L W 
$29, Bom. L R. 180d. 20 A: L q, 839, "3/0, 


J. 16, 49 I-A 169-(B it es 


‘83 8 general 


,Intention-to the of 


` jomtly after the withdrawal of 


A z aes 


` D 
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oh K ! "E 
principle that tha. fling of. 
8 sult for partition is sufficieft in all. 
cases, to, constitute a severance in status.. 
Nor do I-think that there ig any, 
authority for holding that avery, subh; 
declaration is irrevocable. To, hold. £0.' 
would hardly, do justice. in many cases; - 
for instance, a member of a family, in a 
fit of -anger might communicate his; 
her members to become: 

divided. If this contention that- it is, 
irrevocable is correct, nothing. that he. 
gould do thereafter could: affect ` they 
ueation and ‘although. he might wit- 
w his, declaration in a ‘few hours’ 
time, severance would have been effect- 
ed. For this proposition, 
decided by. the Privy Cou Qil-are. cer- , 
tainly no’ authority, The principle, 
underlying these cases is that when. 


. there is a definite intantion to divide 
that intention should be given effect; 
to; but where: as in is cage, ' 
that: 


intention hasbeen “expressed: - ` 
but shortly: afterwards ne Lived by 
the withdrawal of the patti 

the mere.: filing, of. the 


of jointness. -The same view was taken 
by another Berch of tf 
Vem Reddi ‘Seshu. Reddi 
Reddi Raghava., Reddi 
fore, hold that im. this case there’ Was 
no division in status effected by _ the 
filing of the prior suit. . P i 

1t has -been found : as ‘a’ fact that, 
„after that suit was withdrawn, the family 
continued to, live together jointly but 
after the father's death, the defend-* 


„ant , would. not alloy the plaintiff 'a'share `" 
Jim the ‘family 


TOperty. THe’ 


allegation ‘that the family was 


p inte I 
neu 
a the suit 
& written statement 
true. The defénq. 


X. L. J: T50 Ë °. 
. W. éll, ' I 


18 not denied.in th 
and is found to.be 
3),43 Ind Oes 823,33 
i 57 Ind. Cas. 800, 11 


the case&,' e 


- 


H 


^^ op ‘ge, (1910) 27M. Wy N. 1, 
(R B) .-* . 


9 pw» 
a 
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ant did not plead severance of status 
but pleaded that the plaintiff was not 


entitled to a share because he had been 
family.‘ ‘This 


adopted. into ‘another 


* adðption: has been found to. be untrue 
The -question - now arises, therefore,’ - 


whether, when a member of a family’ 
has ‘withdrawn a suit for partition, he 
is precluded from bringing another 
suit for the possession of his share of’ 
the pioperty, by reason of O, XXIII, 
r 1. A very similar case was decided 
‘the Calcutta High Court in Gopal: 
ndra Banerjee v. Purna Chandra 
Banerjee. (5), and it was held that the 
second suit was not in respect of the 
same subject-matter, withfn the mean- 
cing of O. XXIII. This oase has been 
approved of by a Full Bench of this Court 
in Pandilapalli Singa Reddi v. Yeddula 
Subba Reddy (0). It seems tome clear 
that the second suitisin no respect of 
the samé-..subject-matter' as the first 
suit.* In the'-first : suit” the plaintiff 
wished to, become divided for some 
reasons or other, and to ,enforce his 
right to. partition, whereas in.the 
second suit, while kis right toa parti- 
tion was still subsisting, he was dis- 
pessessed of his shate-and.consequently 
ireatjng"the$ as the basis of his action, 
he seeks £o, recover: his share. This 
view which I have taken was not the 
one adopted by the learned Subordinate 
Judge and; therefore, Ido not think it 


+ ds*necessary to:deal: with the criticisms 


directed a st his judgment -Find- 
ing that O+ ‘is not a bar to 
this- suit, the decree. of. the lower 
‘Appellate Court is. correct, ‘and this 
second appeal must be dismissed with 
costs: . š i ' : 





,, The memorandum of cross-objections 
filed by the first: respondent coming 
.on again this, day, for further argu- 
* ment the Court delivered: the following 
. JUDGMENT. In view of the-above 
e finding that the: family remained joint, 
-the memorandum’ of objections must ‘be 
allowed and ín modification of my order 


640 W N 10. ° c NM ea 
«'Y8) 35 Ind Cas 185, SI'M L J'48, 20 M. L 
4L. W. 1,39: M, 987 

eee 


INDIAN OAKES: US 


“fied” 


of yesterday, the-District Munsif’s decree» |"! 


will be«restored, with costs both. here , ' 


and in the -lower Ap ellate Court- (in-: 
eluding the coste o the memorandum 
of objections—óne Vakil's fee). t: 
' Ye N; Y. - - „Appa ‘dismissed. =- 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. o- 
'BEconD Orvin-ApPRAL No. 38-B or 1922." 
BELGA July 23,1924 : De 
Present:—Mr Kihkhede, A. J. O. - 
Musammat BHAGAI AND ANOTHBR— ^ ^. 
| 0.5 DEFRNDANTS--ÀPPRLLANTS EE 
NEN versus ° - . Q0 
` BHEOSEN—PLAINTIFF—RESPONDENT ` 
Cosharna—Joint land— Ezcluswve possesnon— , 
Denial of title—Ouster—Mesne p ofits—Cultrrating 





profite. «, : M 
- ' In the absence of a denial of title or ouster, a ~ 


6 
có-sharei is dot liable for mesne profits or cult- 
vatihg profits, merely because’ ke has taken: ež- 
elusive possession and enjoyed profits of a 
poition of jomt land [p 88, col 1] , RD 
."Kalee Dass Mitter v Deb Narain Deb, 13 W , R. 
412, Deb Narain Deb v Kalee Dass, Matter, 14/W' 
R 397, Gora: Chand C. v Keshab Chunder 
Khowas, 23 Ind Cas , Mohesh Narain y> 
Nowbat Pathak, 32 O 837,10 L J. 437, Midna- 
pur Zdmi Co. v Kumdr Naresh Narayan 

; 80 Ind 897-47 M L J 923, (1994) A- 
L E 144; 26.Bom L R 651. 51 O 631 
35 M T. 169, (1024) M W. N .723,(P C) and, 
Watson Co v Ramchand Dutt, 18 O 10, 17 É A 
110,8 Ser P OQ. J. 335,76 Ind Deo, (N á) 7, 
(P O), relied on’ Sote H. 
. Mere excluave poszeesion of a portion of the joint. * 
property when there are sufficiept portions a ble 

1 the other, ¢o-sharer is not an ouster o: demal . 
of title of the other ec-sharer. [p. 88, cols 1-& 2] 
- Appeal against the decree of theSecon 
‘Additional’ District Judge, Akola, in 
‘Civil: Appeal No. 58 of 1921, dated th 
6th September 1921 SERM S 
c Mr, A.C Roy, for the Appere 

Mr. A. V Khare, for the Respondent. 

JUDGMENT.—The pláintiffand the 
defendants are co-owners of Survey No: 94, 
area 30 acres 12 gunthas, rental: Rs. 56, 
situate at kasba Pailpada, Pargana Kuran , 
-khed, ‘Tahsil and District Akola. - The 
land was lying fallow but was subse- 
‘quently brought under cultivation by the . 
‘defendants. Thereupon the plaintiff, 
sued them for joint possession to the 
extent of his one-third share. After some 
contest the claim for joint possession was 
decrced on 6th September 1916. The 
plaintiff, however, did not execute- the 
decree till 4th September 1917, >- ~~ 


VLB] s 
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In May 1918 the plaintiff went to sow ` 


theland to th» extentof his one-thirdshare 
but was obstructed in the act ,of 82 Win, 
by the defendants, who themselves sowe 
it and enjoyed the crops thereof during 
the years 19819 and‘ 1919-20 The 


' plaintiff dates his cause of action as hav- 


ing accrued in May 1918.- ‘The plaintiff's 
claim i is formulated as under on account 


"of mesne profits wrongfully recsived by 


the defendants: 


Rs. 40 on account of lease,” money 


after deducting the. assess-. 


ment for the year 1918-19 ;: 

; Rs. 350 on account of one-third - share 
of 6 khandis of cotton crops at 
` Rs. 175 per khandi, 

Rs. 390 ` 
1929. suit was instituted on 22ad July 


' The dofeadaits ` ddmitted that ' the 
plaintiff had obtained a decree for joint 
possession to the extent of his one-third 
share but denied having obstructed him in 
cultivating the land. They stated that 
ths plaintiff's share of the land is lying 
uncultivated. They denied that they 
were liable for_mesac profits for the 


' years. 1918-19 and 1919-20 They dis-, 
^. ‘puted the, extent"of the profits also: 
“It is found by the First Court that the 


defendants let out tha laad-in .1918-19 
and cultivated it themselves in "191-20 
and that the plaintiffs claim was fully 
substantiated The sims was, therefor?, 
d2creol That Court's view. was that 
“the fleld in suit being ‘joint and un- 


divided the defendants were not justified ` 
‘in, keeping some portion ofit as Padit and 


thus trying to. négative the plaintif B 
demand for one-third share.”  ' 
The defendants went up ın ‘appeal 


` to the Additional District: Judge and con- 


tended that they. were not liable for 
mesne profits and that in any case the 


.pleintiff was not, entitled to, share the 


cultivating -profits of the lands in their 


possegsion, particularly,as the plaintiff's 


"share of the land was left out hy them. 


for, plaintiff to cultivate. They denied 
that they obstructed the, plaintiff in tak- 
ing possession, pÍ his share. The, Addi- 
tional District Judge confirmed the find- 


ing: of the First Court toat the - "plaintiffs; 


+ 


EU iani. ED: 


`aharë š was not: RUN or diyided bui 


was joint and undivided: In' execution. 


of the decree'the plaintiff was put “in 


Joint póssession of the land to the extent: 
of his: share (vide Exhibit 'P-1). "Phat, 
whatever portion was in the defemdants" 
possession, occupation could not be said 
to belong to them or to their share only. 

'The defendants’ contention that they were 


not in possession of plaintiffs one-third - 


share was overruled, on the ground that 
until partition no one co-owner or tenant- 
in-common could say that any one speci 


portion was his. Healsoheld that Mie | 


plaintiff could not complain of any ob- 
striction by the defendants because the 


: defendants’ 8bstruction to the plamtiff's 
` ‘cultivation ofaone-third por[ion separately, 


was perfectly justified. and that as the 
defendants were tenants-in-common they 


` could not be made liable to: plaintiff for 


mesne profits, The defendant's ' conten- 
tion that they had left. out’ the plaintiff's 
proportionate share of the land was ` dis- 
allowed and, it was held that, they °. could 
no: make a partition of their own accord 
and leave the plaintiff's share uncultivated 
and that being admittedly ın posession 


. of certain area of the field’ they were 
liable to pay- to.thg plaintif the latter's ve 
share of the ‘profits ‘from cultivation! or . 


otherwise actually; derived"! by, “théin 


"the two years in question. 


` As regards the extent eof profits it was 
held that th» plaintiff's estimate of his 


sharé of profits for the year 1918-19" at . 


Rs 40 was not far from truth. Thé plaint- 
ifs one-third share of the cultivating 
rofits for thé year 1919-20'wàs found to 
e R3710) The claim wag thus decreed 
for Rs 140. - 
The détendiünis have corhe up” in 


socond appeal urging that they are nob `: 


liable either for mesne profits or for 


‘cultivating profits and that the suit as 


laid for mesne profits was not maintain- 


e trespassers, or had 
ousted the. plaintif om possession, . 
In my opinion the rights and pri” 
vileges of tenants-in-common have .not: 
been properly considered by'the Courts 
balow. . A co-sharer is not entitled to get 


mesne.profits from his co-sharers on ace | 


‘able, in the absence ‘of any proof, thats, 
. the defendants , wi 


count of. their cultivating ante in’ excess 


. 
e ` I 
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BHAGAT V, BHROBHN.- `e 
pftheirshareg, Kalee Dass Mitter v. Deb 
Narain Deb (1) affifmed in Deb Narain 
Deb v. Kalee Dass Mitter (2). Mesne profits 
may, however, be awarded to a co-sharer 
. SURE another for recovery of possession 
when there ts ouster. Mere excess of 'en- 
joymehtis notouster, Gora Chand Chatter- 
jee v. Késhab Chunder Khowas (3). The 
was to how far one tenant-in-common 
is accountable to another for mesne 


š profite has been very clearly laid down 


y Mukerjee, J, in Mohesh Narain v. 
Nowbat’ Pathak, (4). The most recent 
Sage reported as. Midnapur. Zaminda 

| Co. v. dunt Naresh Narayan Roy (5 
also recognizes the principle laid down 
in, Watson Co. v. Ramchand dutt (6), that 
no one co-sharer is liable to another co- 

° sharer for mesno profits because his pos- 
session ig in no way wrongful. He who 
spends, his industry and labour over any 
portion of the joint land for the benefi- 
cial enjoyment of the joint-property and 
not ip denial of the other co-owner's 
rights must be allowed’ to .enjoy the 
fruits of hisown industry. The other co- 
owner who is idle or. negligent cannot be 
allowed to profit by the industry of an- 
other. In short the cultivating profits 
which any one co-ownpr derives must: go 
to him, .They cannét be, shared by the 
other. co-owners with him, The lease 
money which he derives must also go to 
him. The question how far the taking 
‘up, ofan éxc. Deva accupaney of & portion 

, of the joint property either by himself or 
through his own lessees, by a co-owner 
interferes, witl the right of the other co- 
pwner to haye a similar enjoyment of the 
ather portions, is still undecided in: our 
Courts, where there is enough of Jands— 
which fomm the joint property of the 
parties, still available in the estate, for 
occupation by the claimant, of the same 
character as that of:the actual occupant I 
am not, prepared to hold with therespond- 
ent that the mere taking up thé exclu- 


1) 18 W.R 412. ` 
2) 14 W R' 307 ° 
e (3) 23 Ind Oas 122 - 
* (4) 33 O 837; 1 O k J 437 
(b) 80. [nd Cas 897, 47 M L J 23, (1984) 
A Í R (P O) 144, 30 Bon L R 651, 51 
631; 35 M. L. T. 169, (1924) M. W .N 793 


INDIAN CASES. 


Ne (m 44-Ind, Cam 307, 22.0 W.N, 441. ` 


‘tome ` 


.Bive occupancy of a portion of the joint 
property by one co-owner after leaving 
sufficient margin for the other co-owner 
to take up similar exclusive occupancy. of 
other plots, would amount to an ouster and 
render the first occupant [able in mesne 
profits to tbe clamnant or make -him 
accountable for cultivating profite. There 
is no denial of the claimant's right. but 
on the contrary a clear and diatinct "ad- ., 
mission of his right of common enjoy- 
ment of the joint property could: be spelt. 
out hom the fact that the qccupant left 
out sufficient, land for the claimant's 
separate oceupation. The actual occupier 
is under no legal obligation to cultivate 
the land of the claimant's share along 
with his own and account to him for his 
share of profits if any. If this were good 
law; then every one of the co-ownera who 
wants to spare himself the trouble „and 
worry of the:cultivation and management 
of the joint property may stand by. and 
red. the other to bestow his toil and 
labourand money over the property and 
uietly lay claim to the proportionate 
are of the profits A somewhat 
similar view was taken in Bengal Coal Co, 
v. Monoranjan. Bagch (7) = 
There 18 no allegation inthis case 
that in taking up- the exclusive. -occu- 
pancy of certain portion of the lands in , 
suit the defendants have.improperly ap- 
propriated of their own accord .the best 
portions to:themselves and left inferior 
Soils for the plaintiff. Under these cir- 
cumstances I'do not think, the plaintiff 
has any ground of complaint against the 
defendants cultivating only a: portion 
and -not the entire area of ‘30 acres, The 
defendants have voluntarily left out a 
sufficiently large portion for the plaintiff 
to occupy and if the latter does not 
choose to enter into possession and carry 
on. operations of agriculture there, he 
must thank himself ıf he does not reap 
any piofits from the same in any par- 
ticular years. He must suffer for his own! 
inaction and cannot make the defendants -, 
the scape goats of his own faulty pro- 
cedure Inke a vigilent co-owner it was 
the plaintiffs duty to serve the defend- 
ants with a notice of his' proposals as to 
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the mode of ‘enjoyment of. the land'in" 
suit'in proportion. ‘to éach ‘one’s share and ' 
to'arrive at a mutual. understanding . on 
the point. If. he sits quiet he- cannot 
expect his co-owner also to sit quiet with: 
hım.. If he desired that some  &r-^ 
rangement sho&ld be made by mutual , 
consent he was bound to move, especially 
as he in his capacity of a ssuccessful 
litigant was bound to announce his m- 
tentions:and plans. ‘about; the future en- 
Joyment of the joint ‘lands. Not having: 
done ao, he must thank himself if he 
finds -that his other co-owners, the ; ;de- 


fendants, in' the course of "their: mana-. 
-gement “of the lands ahd acting without 


any caprice, leave out-sufficient’ lands for 


. him to take .up aud confihe ‘their own, 
^ agricültural operations to ‘only such. 


area as is not in excess of their propor- . 
tionate ‘share, of the entire land. In'my 
opinion the defendants.in, this case must, 


be deemed to have gċted in. a most, re- ' 


asonable manner in confining thémaelves 
only to their proportionate shares of the 
lands in suit ` The case in Ramdyal v. 


` Gulabia Bai (8), and also in Jagannath 


v. Ramprasad (9), favour the position, that 
one; who wants: equity to be -done to. 


“him must be vigilant otherwise he he 


` 


comes bound: to respéct the-existing. pos-' 
session .of other co-owners over portions 
takeh up exclusively by the other -co- 
owners His inaction: gives mse to a8, 


‘presumption of acquiescence on his” part 
-in the particular mode of enjoyment 


resorted to by the other co-owners 1n the” 
absence of any obj C oon onthe claimant 8 


part. . 
. For all these . reasons, T "hold that. 
“the present suit ag’ laid either for mesne 


profits, or for cultivating. profits or a 
share of letting ‘value cannot lié, and. 
must, therefore, fail. 
to, the proprietor who-has taken: up the 
occupancy; &o long a8.there i is no regular 
partition of the estate. 

‘The appeal. 1s. accordingly allowed and 


. the suit ig dismissed with costs through: 


out. ,, pH ed 


d. R. D, , Appeal alleged - 
(ü 4 N L R 


(y). ae ‘Cas ES WR. L. RB, 101, : 


Bren T sid d : 


` MAE ts ' 


The profits must go. 


: MADRAS. HIC E. COURT. 
E Civin, APPL, No 73 oF 1929. $n 
t July “16, 1924 . 
. Present; —Mr, Justice Devadice:. 


NAMBI VEETTIL TARWAD: ` ` : 


TAVAZHI KAENAYAN ` 9 ^ 
' AND MuNacGER RAMAN ` 
_DBEBNDANT No. 1—APPELLANT^ 
P ` versus C m 
‘ ATHIKARATE LVALAPPII? ° j 
ao TARWAD, NAVAN AND, ‘e 
m MANAGER RAMAN MENON ` 
> PLAINTIFE— RESPONDENT »' 
+ -Ciml Procedure: Code, (Act V of 1908), 0 
mr, 68—Trtle surt—Coate of clas petion, ps 
panas dei O XXL 63, Cwil 
a smut under I 
Oode;to set amde a claim’ ordei, the, p Ppesdums 
power to allow fhe coste of^the claim Penton 
punts Kundu v  Mohemüfa-Nath 
16 Ind Ces 131, 16 O L J 437. Eus 
Second, appeal against the decree of, 


‘the. Court, of the. Subordinate, Judge, 


Ottapalam,..m Appeal No. 181 of; 1930: 
(Appeal:.No, 889 of- 1920. of. District 


Court). preferred against. the deerge of . 
“the. Court of, the 
'. Ponnani, in O. S.No 154of 4918 
Venkatachamar and ' 


District 


Mésars,, C, -Si- 
M.C. Sridharan, for the.;Appellant::'.’ À, 
Mr: K P.M Menon, for the Respondent, 
JUDGMENT.—The only.. pomt. 
urged in this second appeal 18 that the, 
Subordinate: Judge Was ‘wrong in having 
given a decree in favour of the: plaintiff in 
respect of tho costs incurred in the claim 
proceedings In suppoft of his order,’ 


the learned Subordinate Judge. relies : 
, upon Dawarkanath Kundu’ v- Mohendra 
J do not;/seehow, that case © 


Nath Roy (1) , 
im,” The suit 'coritemplated, 

"XXI r 63 1s a sut. for we 
delane. Rule 63' ig in these terms. 
“Where a claim or ' an objection i is pre- 
ferred, the party against whom, an order 


, is: made muy institute a suit to estab- c 


lish the’ right which he. ‘claims to: the 
property ^in dispute,” but, subject , „to 


`; the result “of such guit, if any, the order, 


Shall be conclumve " The order does: not 
say thal the claiüi @rder‘will -be vacated 
by reason of the judgment, in the suit? 
The suit. which 4s contemplated by rule. 
63 isa guit for declaration of the right 
either: of the- claimant - or = the creditor, 


E 16 134. Ons. 121,18... L. ^d. Am u T xa 


; > š 


insi 


ve 


'. e Civil Procedure Code (Act V of 1908), 


UO 


v 


LYDIAN oasis, SE" 


> t, 
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“and, the Court simply gives a decree 


à declaring the right bt the 'plamtiff or 


dismissing his suit. 
° dent’ brou 
+ cosgs' of the claim petition were allowed 
' in favour of the successful plaintiff. Mr, 
Menon who appears for the respondent . 
says that the suit is in the nature of 


There is no'prece- 


‘an appeal against the claim order and, 


thérefore, he is entitled to the costa 
incurred in prosecuting the claim peti- 
tion. But O. XXI, r 63 makes no 
NS for the costs ‘of the clüim peti- 


being allowed in favour of the, 


M T in'the suit; and as I 
said, it o contemplates a suit to 
' establish the right of the plaintiff; and 


that being so, the Court can only give’ 


*& declaratiorin favour of the plaintiff 
or dismiss the’ suit. The Subordinate 


Judge 18 wrong in giving the costs of - 
the claim petition to the plaintiff. The 


decree of the lower Appellate Oourt 
will be modified by deleting from it the 
amoupt which the Subordinate Judge 
allowed fos costs of the claim petition: 
With. this uuo pies the second em 
is'dismissed with f 
^ : Appeal dismissed; 

b^ lg : , Decree modified. . 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
Paivy.CouNoIL AppaaL No. 16 or 1924. 
September 3, 1924. 

P 


t ;—Mr. Dalal, J C.and 
. Neave, A.J. OC. ` 
" MOHAMMAD SHER KHAN-—PLAINTIPP 
—APPELLANT—APPLIOANT 
versus 
"fuss KAMAL-UN-NIS8A awp 
° ANOTHER—DEFENDANTS—RESPONDENTS— 
OrPosrrHePARTY 


ss 109, 
1]0—Deewnon of Trmi Court--Afirmat 


` the. Court in ; 
Where High Court mg an appeal 
those adopted by the Tea] Gourt, tho decision 


t to my notice in which the. 


. proceeded in some respects on 


‘of the High Oourt virtually » amounts ‘to an. 
SETA Ron. af the decreeof the Firat Court within 
e mi 
Ahmed Mirra Be, 
292,24 O C 164, 
Ram, 35 L A 35at p ts 
100,7 G wi N 1 8 Sar 
followed 


ide Abad: Begam, 63 Ind Cas' 


of section 110, Oivil Procedure Code. <`, 


Rasul Khan, Y Koshy coc 
epa MIN 5 Bom L R's- 
P.Q. 337 (P0... 


' The interpretation of a single document wid . 
is neither of Peauent occurrence nor'. raises & ^ 


question of 
involve a su 


neal 
tal question of Jaw so as to 


fall within the purview af section 110, Owal Pro- , i 


cedure Code š 
Jhandu Singh v. v Wah-ud-dan, 14 Ind. Cag, 269, 


Application. ‘for leave to appeal: to the 
Privy Council under sections 109 and 
110, Oivil Procedure Code, against the 
judgment &nd decree, dated the 17th 
Apiil 1924, of -the Court of the Oudh 
Judicial Commissioner, i in F O A, No. 55 
of 1923, reported'as 79 Ind. Cas 716. 


Mr. Ghulam Hasan, for the Appellant- 
Applicant. 


interest’ cannot be -said to ' 


|: Messrs. M. H. ‘Kidwai and _Nramat ` 


‘Ullah, for the- 
Party. 3 : 

ORDER.—This is-an application by 
an unsuccessful appellant for leave to 
appeal to His Majesty in Council. The 
valuation is: over Rs, 10,000, but 
` decree of the First Court. was upheld 
by a Bench-of this Court "The ' rule 
in section 110 of the 
Procedure is ‘that where a decree or 
final order appealed from affirms the 
decision of the.Court immediately below 


Respondent-Opposite’ } 


the * 


Code; of Civil” 


‘the Court passing such decree or final ` 


order, the appeal must involve some 
substantial question, of law. It. was first 
&rgued by the learned Counsel that the 
decree of the First Court was not affirm- 
ed by this ‘Court because- the .two 
Courts did not arrive at the same result 


m" 


on the same grounds' but on different ' 


.reasoning. This point is concluded by 
an authority of this Court. In Ahmad 
Mirza Beg v. Abad: Begam (1), & Bepoh 


of this Oourt decided that ‘where the . 


High Court in dismissing an appeal 


different from those adopted by the 
"Trial Court, the decision of this Court 
amounted to, an affirmation of the decree 


of the First Oourt within the meaning" 


E (1) 63 Ind, os me, 34 O. 9. me 


unds ; 


Vol. 83] 
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MBYAPPA OHETTIAR V OHIDAMBARAM CHRTTIAR . ' : 
of section 110 of the Code of Oil MADRAS HIGH COURT. 


Procedure. 'This opinion. was based on 
the observations of their Lordships of 
the Privy Council m Tassaduq Rasul 
Khan v. Koshx Ram (2). 

The second, question 18 whether a 
substantial question of law 1s involved 
in this case. What this Court decided 
was that the particular document pro- 
duced before it, was not an amat as 
understood by the Muhammadan -Law. 
No opinion was pronounced on the 
Muhammadan Law of anat generally 
The ` opinion was confined to the inter- 
pretation of this peculiarly framed 
document which was produced before the 
Court. There was an interpretation ‘of 
a single document not ‘of general use. 
The parties ‘alone were interested in 
this document and there is no: reason 
to believe that ıt is a document of 
frequent. occurrence, an interpretation of 
which would be of general interest. “A 
decision of the ‘Allahabad High Court 
reported ag Jhandu Singh v. Wahwd- 
din (3) was quoted as' an authority in 
‘support of' the contention that the 
interpretation of a document may amount 


to a substantial question of law 'This' 


‘will depend on the circumstances of 
every document. In the Allahabad 
case the -document was a deed of mort- 
gage and the Judges, who certified the 
‘case to be a fit one for appeal, were 
of opinion that the question involved 
‘was of general importance as the docu- 
ment was one of frequent use in this pro- 
‘vince. We are of opinion that no 
“substantial queation of law is involved 
here. 

The application for leave is dismissed 
with costs. 

`G H - Application ney | 

(2) 35I A 35 at p 39, 25 A 100, 5 Bom L. 
‘R100, 7 O` W N 177, 8 > P O J 33 (P O). 
(3) 14 Ind, Cas 269 


* cannot be supported. 
.civil revision petition with coste in this 


Oryrt, RuvieroN PmifrroN No. 796 oF 1921. 


March 4, 1924. 
Present:—Mr. Justice Bpencer and 
Mr, Justice Devadoss. $us 


MEYAPPA OHETTIA R—OOUNTER- 
PEUT NS DNO 


"CHIDAMBARAM O OHETTIAR— 
` PETITIONER— RESPONDENT. 
High Court J —Full Bench decimon—One 
Judge on pei oes pronounced im, 
tty o. 


absence,” ` 
A judgment of a Full Benoh pronounoed 


during the absence on deputation on other y 
of one of the Judges who constituted it, 18 not 
invalid. 

A Judge of a High Court who does not remgn 
lus appointmédht does not cease to be a Judge 
duimg his temporary absence m other service 


Petition, under section 115 of Act V 
of 1908, praying the High Court to revise 
an order of the Oourt of the Subordinate 
Judge, Ramnad at Madura, dated the 
30th March 1921,1n E A. No 285 of n 
in E. P No. 142 of 1920, (a O. 

194 of 1914 on the file ot the Tenfporssy 
Subordinate Judge's Court of Ramnad). 


Messrs K. V. Krishnaswamy Iyer and 
K Bolasubtamansa Iyer, for the Peti- 
tioner 

Messrs C V Ananthakrishna Iyer and 
C S Venkatachariar, for the Respondent. 


JUDGMENT.—As the Full Bench 
Lig now decided thatethe attachment 
y the decree-holder in O. S. No. 153. 

a j24) of 1914 was not subsisting when" the - 
petitioner in this civil,revision peti- 
tion applied to execute his decreé and 
enforce his security, the application for 
rateable distribution after the dismissal 
of E. P. No. 182 of 1916 was not 
regular and the lower Court's order 
We allow this 


Court including costs before the Full 
Bench. 

An objection was taken to the validit 
of the Full Beh judgment on the 
ground that ıt was pronounced at a time 
when Mr. Justice Coutfs-Trotter was 
absent on deputation in connection with 
the enquiry of thee Bar Committee. As" 


' that learned J. udee e did not resign his en 


pointment, he did not ceaseto be a Judge 


92, 


of this Court during „his temporary 
absence on other BeXWjce, and the ‘cases 
quoted in «Mfahomen Akil v, Asad-un- 


„msa Bibee (1), Chinnu Pillai v., Kahl- ` 


muthu’ Chetti (2) are, therefore, not im 
.poiné The objection to the. judgment 
of Mr Justice Coutts-Trotter being trest- 
ed as a part of the-judgment of the 
Full Bench .thus fails. : 
YNY Order accordingly. 
((9W.RLBLR Sup Vol 774 (F. B) 

. d 9 Ind Cas 590, 35 M. 47, gem) 1M W. 
N 238, 9 M L T 339, 91.M. L. 940 
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° ' OUDH JUDICIAL COMMIS- 


° SIONER'S COURT. 
Firsr Crvin Appgan No. ll om 1923. 
‘ August 27, 1924. 
Present:—Mr. Neave, A. J. O. and 
- . Mr, Wazir Hasan, A J. O ` 
- MAHABIR PARSAD AND OTHERS— 
, PLAINTITFS—A PPBLLANTS d 
° ° Versus 
MOHAMMAD MUSTATA KHAN AND 
` OTHERS—DEFRNDANTS— RESPONDENTS, 
Contract Act (IX of 1879), s 74—Principal re- 
payable within specified. time without. interest — 
Stipulation for exorbitayte mnterest on defauli— 
Penalty—Reasonable compensation—Enhanced tmn- 
terest to run from date of default or from dats 
of transactvon —Dwtinction, whether material —Con- 
tracts, primary and secondary, how enforceable 
A mo e-deed ç provided for exemption of 
: mtereet if prua was 1epad within a 
` eartgin time but on default the interest was to 
° be charged at 37} per cent per annum compound- 
able with ax monthly reste 
Held, that the &tipulation to; pay a per cent 
.per annum was one by way ot penalty within 


thé meaning of secüon' 74 of the Contract Act, 


` and the mortgagee was not entitled to more than 
12} per cant per annum er inteiest by 
«way of eom tion [p. 84, col 1. ' 
7" Kal. Prasad y Muhammad Yann Khan, 54 Ind. 
‘Cas '833, 6 O L J 666, followed : 
«+ The provisions of section 74, Contract Act, apply 
bqually whether the enhanced interest has been 
stipulated to run from the dnte of the transaction 
gr from the date of default [p 93,col 1] 
In order to attract the provisions of section 74 
.of the Contract Act, ıt 13@mmaterial whether the 
.piincipal was ie-payable with or without interest 
- im the first instance |Z 93, cols 1& 2] 
' Avathant Mutkukruihmer v — Sankaralingam 
'Palay 18 Ind Cas 417, 36 M 239, 13M L T 
` 90, 24 M L. J 135, relimd upon H 
- Jn bonds securing the payment of money, the 


Ltosnract Tegaded as primary js the promise to, , 


f INDIAN OABES.. - 
` MAHABIR PARSAD V, MOHAMMAD MUSTAFA KHAN. 


- [19% 


` 


pay .the amount due, with the interest, if Any, 
&gieed upon Any further contract to ba binding 
on the prone, if ha breaks this contract, i8 
regaided ns a secondary one intended to secura 
>> fulfilment of the primary contract. [p. 93, col, 


Avathant Muthukrishnwr v — Sankaralingam ` 
Pula, 18 Ind Cas 417, 38 M %9, 13M L-T- 
20, 24 M L J 135, Eh m Das y Ram Sankar , 
‘Das Pramanik, 27 ind 815, 49 O 652, 210. ` 
L J 79,19 O W N 775 and Narendra Bahadur 
Singh v The Oudh Commercial Bank, Ltd. 
fyrabad, 30 Ind Ces 393, 2 O. Ú J 402 at p. 
424, referred to. - 2 i YS, 

Appeal against the decree of the Subs 
ordmate Judge, Gonda, dated the-1sf 
November 1922, in Original Suit No, 40 of 
1999 ^" ^ TM 

Messrs N:amatullah, Wasi , Hasan and 
E. R. Kidwai, for the Appellants. ; 
` Messrs. Mohammed Ayub and Mahmud 
Beg, for. the Respondents. |, 3 


JUDGMENT,.—This isa plaintiffs 
appeal arising out of a suit to, recover, 
Rs 1,64,510-0-5 on foot of a, mortgage for 
Rs. 3,000 executed on the .17th March 
1910 by Abdul Gaftar Khan, the pre- 
decessor-in-interest of the defendants-re- 
spondents, in favour of the plaintiff- 
appellant. The Trial Court has.granted 
the plaintif a decree for Rs. 7,9643-0 
only 
. The -mortgage-deed in sux (Exhibit 
1) recites that a sum of 3,C00 has 
been borrowed without interest and that 
if it is re-paid on a date equivalent -to 


` the,22nd June 1910 in one lump sum, 


no interest shall.be charged. If, however, 
payment is not made on that date, then 
interest shall run at 6 pies ‚per, month 
per rupee, and this interest shall be 
compounded with six monthly rests." 
‘The rate specified, stated in another: 
form amounts to 37} per cent. per annum. 
.To secure the loan the borrower mort- 
-gages his eight-annas share in village, 
Munjhani The learned Subordinate, 


` Judge, following the ruling of this oot 


in Kal Prasad v Muhammad Yasin Khan 
(1) in which a contract almost idential. 
in terms with the present one, 4nd execut- 
ed in favour of & nephew oi the present 
plaintif-appellant, formed the subject- 
matter of the suit, held that the stipula- 


(1) 54 Ind, Cag, 833, 6 O, L, J, 668, _ 


` ` 
. 


z E 
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tion for payment of compound interest 
“at 374 per cent was a stipulation by way 
of penalty within the meaning of section 


74 of the Indian Contract. Act, and that 


all that the plaintiff was entitled, to: by 


way of- reasonable . compensation’ was. 


Simple interst. at 12} ¿per cent, per 

&nnum. Le QU Werte 

|; , Im appeal the plaintiff has abandoned 
^ about three-quarters of the claim made 
"by him m the First Court, and has re- 
duced his demand to Rs 42,000. 

The learned Pleader for the appellant 
‘has attempted to show that the contract 
‘in this case is'not governed by section 

. T4 of the Indian Contract Act, ‘because 
‘the first Explanation ' to that section 
which was added when the section was 
amended by Act VI of 1899,. provides 
‘that “A stipulation for increased interest 
‘from the date of default may be a stipula- 
tion: by way of -penalty" His ar ent 
‘is.that had the borrower: undertaken to: 


pay interest at all, even at 1 per cent. 


then it could have been said that the 
rate of 374 per cent, was an increased 
rate, but that when no interest at all is 
prescribed’ for the earlier period, it can- 
not be said that the rate fixed in case 
of, default is an increased rate, It ig 
obvious that this argument is based on 
` little- more thana quibble. It has been 
* dealt with.at length '‘by’a-Full Bench of 
ihe Madras High Court: in Avatham 
uthukrwhniwr v. Sankarülingam. Pillai 
(2). Its unnecessary here -to.repeat the 
reasoning by which this plea was then 
conclusively refuted. .. ç M 
: Another line: of argument‘adopted was 
that in ‘applying ‘section 74, the Courts 
in India have generally adopted ‘one or 
other- of two principles. The first is to 
distinguish bétween cases in which the 
enhanced interest is.made. retrospective 
that is where, on default of payment-by 
due date, the enhanced interest. begins 


to'run not from the date of default but” 


from the date of the execution of: the 
` bond, and have limited the application” 
of the section to ‘such cases. The rul- 
ings, however, which have been relied, 
-upon haye almost all been earlier in, 
date than 1899, and the provisions of 


(2) 18 Ind. Oas, 417; 88 M. 228; 18 M L.-T. 20,- 
MALL L 135 .7 - a ` 2 we 
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S; " 
-the unamended segtion.'were ‘then 80 
different ‘that these rulings. Have now 
-no -bearing’ on-the question. The langu- 
age of the explanation to section 74, 
‘already quoted, makes it clear t the 
‘intention of the Legislature was to abolish” 
‘this distinction. m OW 
The second principle’ referred to ig 
that the Courts have examined the con- 
tract to.ascertain whether it really con- 
‘Bist of two contracts a primary and a - 
Secondary, and have given effect to the. 
primary contract. In the present':cgse 
it is'argued. that the plaintiff, who joa 
professional money-lender, can névèr 
.have seriously intended to lend money 
without Interest, and that the contract 
`to take interest must be regarded as the 
primary contract, the provision for re-pay* 
mént within acertain period being no 
more than an act.of grace allowed" aja . 
favour to a borrower It is «quite true that 
this principle has been‘recognized 'gener- 
ally, e g in Avathant Muthukrishnier'y, . 
‘Sankaralingam Pillai (2), but 88 was 
pointed out in that case’ “In bonds se-, 
curing the payment of money, the con- 
‘tract regarded as primary 18 the promise 
to pay the amount due, with the interést. p 
‘if any, agreed upon. Any further contract 
to be, bmding' one the ' promuer, ' if he 
breaks this contraċt, is- regarded as & ` 
secondary one intended ‘to ‘secure the 
fulfilment of the primary contrüct."' In . 
the present case the contract for thè 
,'payrnent of interest at-374 per cent could 
only come into operation 1? the ‘borrower’ 
failed to make payment ‘without interest 


"on'the-22nd June 1910,-anhd to describe 


it as. a primary contractis nothing more 
than’ an abuse of the language. Admit- 
tedly if the borrower had paid the money : 
on the date .fixed the plaintiff -would 
have’ been obliged to take it and all the 
remainder of. ‘the agreement would, have 
become nullity: RT Š 

In Khagaram Das Ram Sankar Dag: 
¿Pramanik (3) the case-law on the subject . 
‘has been reviewed ‘at length by Mukerji, 
J, and Git has“ been, pointed out th# 
there has been, aftet a dempoyary set 
back, a steady trend of opinion in<all . 
the Courts. in Indéa in favour, of:the 

3) 27 Ind Os. 815, 49 O. 659;.91 O. L. J. rg» 
OWEN, Fe teer d 2 


t 
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. View taken by, the. Full Bench of the 


-Madras High Courban Avathant Muthu- 
krisnier Sankaralingam Pilldt (2) which 
was followed in that case. The same 
view was taken, after a review of 
*the*authorities by a Bench of this 
Court in Narendra Bahadur Singh v. The 
-Qudh Commercial Bank Ld., Fayzabad (4). 
We have no hesitation in holding that the: 
stipulation for enhanced interest, at so 


exorbitant arate as that specified inthe . 


bond in suit, is a stipulation by way of 
penalty, and that the plaintiff 1s entitled to 


"E iore than reasonable compensation 
. fo 


t 


the breach of contract committed by 
the opposite party. The only question 
is what should be the meastre ofcom- 
pensation. Having regard to the fact that 


` dhe. borrower made no attempt to re-pay 


the money or any part of it for 9 years, 
we think that the amount allowed by 
the Subordinate Judge is inadequate, 


' and that in ‘granting only simple in- . 


terest he was unduly lenient. e allow 
the appeal to this extent that we grant 
ihe p intin a decree for Rs. 3,000 with 
interest at 124 per cent. per annum com- 


poundable every six months from the 
date of default till*the date fixed by 


` the lower Court for sale and thereafter 


simple interest at 6 pêr cent. per annum- 

ul realization will be allowed. 'The 

laintiff will get proportionate costsin 

th Courts. 'lhe respondente are allow- 

ed six months-far payment of the money. 

In other respects tbe decree of the 
* lower Court willstand... ; 


G.H.&N.H, Decree modified, . 
.:(&) 30 Ind Oas. 323, 2 O L J, 403 at p 494. 
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MADRAS HIGH COURT. 
Onra1NAL PgrrrroN No. 85 oF, 1922, 
March 14, 1924. . 
Present:—Mr. Justice Devadoss. 
vin rè MIRZA AHMED NAMAZI— 
E - PETITIONER. ; 
, Inthe matter of faz INDIAN 
* COMPANIES AOT, VII or 1913 
AND š 


` Inthe matter of Tm MADRAS TAXI . 
| ax» MOTOR TRANSPORT SERRVIOE, ° 


.. LixrTED. š 
" Companies Act (VII of 1915), 88. 0, 30—Company's- 


° , 


-INDIAN datà. ^o. 


` 
' 
` 


tho 


Articles of Association—Power of Company to accept ~ 

surrender of shares—Forfesture—Lrabutty of share- ‘ 

holder on forferture—Presumption as to regularity’ 

o of fórfexture—Last of contr. s— 
musion to place before creditors, effect of. 

—Memorandum of Association, lability of ngna- 

tory of, on liquidation for shares noted therein. . 


- Tk is not open to a shareholder of a Company to 
surrender at will his share especially when he has’ 
.to meet future calls. or to a Company to accept 
surrender of shares unless the act of the Company 


(1902) 2 Oh 14, 71L J 
86 L T. 671,18T L R 
Dronfield Silkstone Coal Co, (1881) 17 Oh -D 
76 at p 85, 50 L. J Oh 387, 44 T. 361, 29 
W R ‘768, 1ehed on. Š 


"The Oompanies “Act pota forfeiture of 
Shares on ceitain grounds; but to give an 
unhnmited or wide power to a Company to acènt 
surrender of shames 15 op to the principle 
that a Company can neither buyits own 

nor 1educs ita capital except with the pe:mission 
of the Court and on such terms and conditions 
as ıt may impose [p 95, col. 2.] oon 


The Companies Act ıs almost a 1e-production ot ' 
the Bnglish Act and the lability of a shareholder 
is not taken away either by transfer or forfeiture 
of his shares. [p Pho 1] att D 


An entry of forfeiture of shares in the books of 
& Oompany raises merely a presumption that 1t has 
been properly made after a resolution to that effect 
was passed by the Directors, and the aie dae ` 
15 inapplicable where there is positiye evidence 
to the contrary. [p 98, col 2 ` 

Creyke'scase, [n re B y Ordnanee Co., (1809) 
5 Oh App 63, 39 L. J Ch 124, 21 L T. 572,18 
W, R 103, relied on. "E 5 

Knight's case, In re North Hallenbeagle Mining 
Co, (1807) 2 Oh. App. 321; 38 L. J. Oh. 317, 15 
L. T 546, 15 W H 204, dietingmahod , 


A shareholder who ‘has forfeited his shares 
cannot escape his liability to pay the amounts. dua 
thereon in cases where the winding up pioceed- 
ings were started’ before the lapee'of one ' year 
from the alleged date of forfeiture. It 18 enough’ 
ifa list of contributories has been made. It g ' 
unnecessary to prove that the het was placed 
before a meeting of the creditors. [p 97, col 1] 


The Companies Act makes it obligatory - on 
8 signatory to the Memorandum of pedir q 
of & Oompany to be responsible for the shares 
which are shown as being his in the Memorand 

of Association. [p 98, col LI; : 


, A person signed the Memorandum af: Aasocla~ 
tion of a Company and took the n nuni- 
mum number of shares required for a Director 
under thefrules, Phe shares were partly pad up; _ 


Yoh 8è) >. ü 1 
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but:no share certificates were issued to bim." At 
thia stage he remgned his Directorship and a applied 
tb be treated as a holder of a smaller num 
fully paid up shares but Managing Agents Toe 
hu application It appeared that he had 
taken part as Director inproceedings of e 


n on` of the’ Company that the 
full dE must be deemed ‘to hare- 
been allotted to*him and’ that he was liable es a 
ghare-holder to the fullextent [p 98, cols 1&2 
. Evan's case, In re London, Bamburgh 
Continental Exchange Bank, (1867) 2 Ch Ap m 
36L J Oh 50l, “fe LT. 253, 15 W . 3, 
relied.on ; 


Mr. C. Srinivasachari, for tho Peti, 


tioner, ' ` 
` Messrs. Narasimhachari and T. C. A. 
Anandalwan, for the Respondents. 


JUDGMENT .—This is a Judge's ' 
summons to show cause why the alleged 
surrender . of the shares held by 
respondents. Nos 1 and 2 and the for- 
feiture of the shares held by the respond- 
ents Nos. 3 to 6'ghould not be declared ' 
io:be invalid and why all the respond- 
ents herein should not: be directed to 
pay. to the liquidators, the respective 


call amounts and allotment monies due in ' 


respect of the.shares -held by them and 
for incidental reliefs. : There are nine’ re- 
spondents.to ‘this application. .- Respond- 
ents Nos.2,7.and 9 donot appear and they 
„aro“ decl ex parte. The third re 
‘spondent ig dead .and the application 
is withdrawn as against him. The eighth 
respondent admits his liability and his. 
pene is filed as Exhibit K. š 


-The contention of the first respondent 
is that he surrendered the shares to the 
Oompany and the surrender was accepted 
by the Directors. On behalf of the liqui- 
dator, who has taken out that Judge's 
summons, it is alleged that there are four 
Directors in Madras at the time when 
the- resolution’ accepting the. surrender 
was passed and three only signed the 
resolution. There is. no evidence that a 
fourth Director was- present in Madras 
at; the. time; for the evidence of Bhanu 
Prasad on the point is -only hearsay. 
But, under rule 107, of the Articles of 
Association of the Madras Taxi and 
Transport Service, Limited, four is the 


rum for &-Directors meeting The ' 


yesolution which was passed in circula- 


` INDEN GASES: ` 
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-9 = .- -= es — aw vos. 
Papay aa d the surrender of the firs’: 
respondent's share was signed by only ' 
three persons., On behalf of that re- 
spondent Mr. :Narasimhachari contends- 


that rule. 114 says that a resolution in, ' 


writing signed by all the Directors 
present in Madras shall be as*.valid 
and effectual as if'it had been passed 
at a meeting of the Directors duly called. 
and ‘constituted and so 4 resolution 
passed in circulation and signed by only 
three- persons is valid.. The argument- 
that Hils 114 cuts down the number- re- 
quired for á quorum is opposed to co 

mon sense; for, if that nog. e 
‘good. a resolution may be passed by. 
two Directorg in circulation. When rale’ 
.107 provides that the. quorum for a meet-, 


ing of the Directors. for . despatch of v 


business shall be, four,it cannot be said 
that it was intended that the quorum 
should be cut-down to any number less 
‘than four if there:is no meeting for the 
despatch of business and it ig to be trans- 
acted by getting thé consent of the Direc- 
tors in circulation. - . 

Granting’ for arguments sake that: the | : 
resolution is according to the rüles, l' 
am unable to accept’ the contention that 
the surrender of shares is permitted by 
law so as to enabfeethe Directors or the’ 
Oompany to reduce its capital. Rüls 118 
(5) gives! power to the Directors to 
accept surrender of shares by share- 
cues but this powere which is an 

usual power, granting that it is d 
is is subject to restrictions: Table A of' 
Indian Companies Act dags not contain 
any clause empowering any Company to ' 
accept surrender of shal The, Indian 
Companies Act permits forfeiture of : 
‘shares on certain rounds byt to give. 
an unlimited or wi power to a Oom- 
pany to accept surrendér of share is, E 
think, opposed to the, principle that a 
Company cannot buy its own shares and 
principle that a Company 
can. reduce its capital only with the* 
permission of the Court and on such 
terms and conditions as it may impose. e 
The power given by rule 118 (5) is very 
wide. It is in these terms!—to ‘accept | 
from any member en such, terms and 
conditions as shall be agreed a surrendey.’, 
of his shares or stock. or oer er 


£ ° ` 
: " 
y ç i ç ° 
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Whatever might have been the view a8 
regards the. Pomer of a Company 'to 


accept surrender of shares, I think itis | 
well-settled ‘now that a Company cannot 


. exegcise wide powers of accepting a sur- 


render It can ‘only „accept a surrender’ 
under'conditions an 
which shares'can be forfeited. Reliance 
is placed ‘upon Snell’s case, In re Natal: 
Investment Oo, (1), In that case Sir'G. M- 
Giffard, Lord Justice, held: that the sur- 
render of shares by Snell was valid. 
The' main reason for the learned Lord 
Systice’ holding that Snell's ‘surrender 


. was valid was that his'name was-not, 


entered on.the register of share- holders 
and that no.specific sharea, wére allotted 
to "him though: for purposes of the Act 
he was & shmré-holder. He found that 
thé ‘substance of the ‘transaction was 
that both parties were offering to sever 
their-connection with each other and that 


the Articles of Association contained a: 


power to cancel shares and that there was 
nothipg ‘in. the form preventing the 
parties from carrying out their intention 


` Snelis’ case (Y) cannot'be considered to,hé 


ood lawin view of the décision of-the 

ùrt of Appeal m-Ballerby v. Rowlandand 
Marwood'e- eoi £o. LÀ, NM Cozens 
Hardy,L J. lays ddwn the law thus:— 

‘“Ewery surrender of sharee, whether 
- fully paid up or not, involves a reduc- 
tion of capital, which is unlawful, except 
when sanctidn¥d by the Court undér 
the Companies Acts of 1867 and 1877: 
Forfeiture is a statutory exception,.and is 
the onlyexception For I `d -a sur- 
fender, uhder circumstances which would 
justify. a forfoiture, as merely” equivalent 
to a forfeiture.” 

" Oollins, M. R. quotes with approval 
the "following observation of the learned 
. Master of the Rolls in Im. re _ Dronfield 
Silkstone'Coal Co, (3).' 
--“There is no reference iñ the Acts lo 
„Surrenders of shares; but-these have been 
"&dmitted by -the Courts, upon the prin? 
ipe &s' I ünderstaffd it'that they have 


(1) (1870) 5 Ch App 92, 91 L T 445, 18 Wy 


x iin ia Oh “dat p ‘82, 71 L J: Oh 511,50 
$08, 86 L T. 671418 T L R- 589, 9 Manson’ 


h D 76 at. 


3 188i 17, 
apis e T, “ee W. R, 


p i, 8L; J; Ob, 
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limitations under. . 


"bd. 


Lh 


practically the same effect as. forfeiture, I 


the main difference being thatthe one, ig, 


a proceeding in tnvitum, and the other à 
proceeding’ taken with the assent of the 
shareholder, who. is unable’ to, retain | 
and pay -future calls on the shares.” 


Pov 


The principle, therefore, applicable to . 


cases of surrender is that the surrender . 


18 good if ıt amounts to a forfeiture.: Itis, 
not open to a share-holder to'surrender 
at will his share, especially when ‘he 
has to meet futme calls and it is not 
open toa Company to accept surrender 
of shares unless the act of the Company 
can be brought within the rules relating 
to forfeiture of shares, To hold that-» 
Company can by a resolution of its 
Directors" accept surrender -of sh 
would be to.allow a Company to reduce 
its capital at its pleasure. The surren- 
der of ‘the shares by the first respondent 
being illegal, he continues to be a sharer, 
holder and he thereby becomes a contri- 
butory and the amount clauned from 
hum on that basis 18 not disputed. ' 
Respondents Nos. 4:and 5. contend that 
their shares have been forfeited and they 
are: not liable as contributors. "There is no 
evidence that any resolution was 
by the Directors:as required ‘by.rule 26 
of the Articles of Association and no 
notice was given to respondents Nos, 4 
and 5 that their shares had been for. 
feited. Mr. Anandalwan who appears: 
for respondents. Nos: 4 and 5 contends 
om the authority of. Knight's case, In re 
North: Hallenbeagle Mining Co. (4 ) that 
ihere is an entry in the registers to the 
effect’ that his ‘clients’ shares have ‘been 
forfeited and, therefore, their shares must 
be considered to' have been forfeited: 
That case "does not help him. What 
was held in that case was that an-entry 
of forféiture in the books of the Company 
must be presumed to have been pro- 
perly made after a resolution ‘to that 


effect was passed by the Directors. Here; 


the' matter does not rest on mere 'pre- 
sumption, there is évidence that no 
resolution was passed by the ‘Directots 
as required by rule 26; granting. “for 
argument's sake that there was a for-, 
feiture, that does not-relieve respondents | 


4) (1887) 2 Oh LEN 32, 38 L.J. Ch. 327, RI 
“At 6 15 W. R di 


` 
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Nos 4,and:5; 
tothe Company's creditors to the extent 
of, the; amounts due by them.. .The 
Oompany was. registered on the lst J une 
1921 and went into, voluntary liquidation 
in: March 1922 (and ndents .Nos.-4 
and. 5 cannót escape. their liability «to 

-pay the amounts due,.on their shares 
as the . winding up proceedings. were 
started, before the lapse:;of:one year, 
from the alleged „date of forfeiture.’ In . 
Creyke's case, :In re «Blakely ‘Ordnance 
Co..(5),it was ‘held that the liability of a 
past member is ‘entirely created: by the 
Companies Act, 1862,-and it is immaterial 
whether.his shares’have been transfer. 
red or.have been „extinguished by: for- 

.feilure:. The Indian -Companies. . Act, 
1913, «is. almost „a. reproduction of the 
English Act. and the- liability of. the 
shareholder 18 not taken away either by 
transfer or by forfeiture of.his .shares., 

: Hardly any liability was incurred by the 
Company after. the. date of “the alleged, 
forfeiture, : ` 02. Vu, y 
- Mr. -Anandalwan's next -contention is: 
that there was .no list of. contributories, 
prepared and, therefore, his clients, are 
not-ligble as. contributories. Exhibit A 
is, the list of contributories prepared -byi 
the liquidators appomted by the Com-. 
pany, Bhanu Prasad,.one ofthe liquida- 
tora, swears that Exhibit,A was placed’ 
before’ the ‘creditors’ ,meeting . .Sabra-- 
manya Iyer, .a; representative,.of one of 
the creditors was asked to..pfesidé- 
at, ‘tha meeting. ofthe creditors and he 
says that Exhibit A ‘was placed befóre 
the ‘meeting of the creditors and they 
had an opportunity of perusing its 
contents and it was‘ also read out. to 
them. Exhibit ‘A is thé’ list of assets 
and habilities of the Company and con- 
tains other information, aswell. - ‘That 

*he presided over the, meeting. is. clear 
from. Exhibit, VH: A which, contains ‘the. 


"Lot a 


5) (1888) 5 Oh. App. 63, 39 L. ¿ Oh. 124,.31 
no 572 18 W, R. 108, V E: ce OB ins 
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\from - their, responsibility ` 


` 


P v. a6 


T 


4-and-5- reaponsiblé ts contributories. . 


All- that 4s: require ` | 
contributaries shall. be prepared The 
amounts due: from the ,respondents Nos. 


4.and 5 are not, disputed., Therefoee,, ` I 
‘they are bound. to pay. the .amounj.due 


on their shares as contributories tothe" 
liquidators. .' © i 


"Mr. - Narasimhaçhari on behalf -of the: ; 
'gixth^ respondent contends that he;.is- 


responsible only in' respect of 30* shürea 


"His' contention. that he‘, did not take"250- 


„ig „that h list ;of .. 


shares rests. upon . the: fact. that, share. . 


certificates ° were., not. issued , toy hi 
Sixth respondent was. oñe of the signe; 


tories to the Memorandum „of. Associa-, . 


tion... What ‘he, says now .is that. he; 
changed' his mind..after signing .his? 


- Memorandum 'of..Associatiof and wrote 


Exhibit L resigning his Directorship and, 


‘asking. that. 30, shares might,be, consi- - 


dered to be íully^ paid. up. and . that, 
the: balance should be, returned: fo 


- Kim: : Every person: applying. for shares , 


was asked, to deposit Rs, 2.per.shara-and: ` 
sixth respondent who signed fhe Memo-. 
.randum of: Association paid: Rs. . 500'for. 
250 :' shares .. The Company was. regis- 


tered on :the.lst of: June, . It; began to. ' 


work {rom the .15tb of June; 1921.. “The. 
allotment: -of shares was - made on the. 


4th July, the resolution’ to allot.shurés. « 


having. been.made on. the 14th June., 
The Sixth ¿respondent togk part .in.a 

‘meeting’ of the “Directors, on, the. 11th. 
Juno-1921 (Exhibit D-1) and. signed the . 
‘éegolution.'* His resignation of. the. 


Directorship was only-on:th8 30th June s 


1921: and his’ letter offering to take"307. 


pee ub shares vas written on the `. 


13th: July 1921., The Managing Agents, 
wrote: Exhibit N.on.the 30th, July 1921; 
accepting «the resignation . with regrets 


and .intimating that there: was no provi. ,: 
sion ‘in the articles.for refunding monéy. — Ve: 


on, shares -already: paid .up “and drew, 


the attention of the sixth respandent.ta,. = 


Article 93. ofthe: Articles.of Association.’ 2E 
before ° 


Article 93. 1s'in these terms ;— 
USA + :first' Director may: «act 
acquiring this qualification but shall jr. 
any, case acquire ihe, ane thin mna, 
month. from his appointment, and. 
he’ shall .dq.,so--he shall be deemed. o 
have agreed to take the Baid shares:from , 


1 a^ Ç 


` 
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the Company ard the same shall be 
forthwith allotted him'acecordingly," . 
The Managing Agents were perfectly 
right.in intimating to the sixth respond- 
. emt that, inasmuch as he signed the 
: Memorandum of Association ‘and acted 
as Director, he must be deemed to have 
the 250 shares allotted to him. The 
matter did not rest there. On the 25th 
, August 1921, the sixth respondent wrote 
Exhibit O to the Managing Agents 
-offering ‘to sell.250 shares for Rs, 450. 
«It is quite clear, thérefore, that in August 
921 the sixth respondent was 8 share- 
holder of the Company. His present 


contention that he wrote a letter asking ` 


E that he should be treated as & share- 
:holder only in respect of.30 fully paid 
up shares before the actual allotment 
was made on the l4th-July is not a 
valid contention. Apart from rule 93 
of the Articles of Association, the 

. Indian Oompanies Act makesit obligatory 
on & signatory to the ,.Memorandum of 
Association tobe responsible for the shares 
which arfshown as.being his in the Me- 
‘morandum of Associati, Bection 6 (3) of 
the Indian Companies Act requires that 
each subscriber shall write opposite to 
‘his name the number. of shares he takes. 
By seotioh 30 those who : sign. the ] Memo- 
randum of Association & Company 

Shall. be deemed to, have agreed to 
‘become memhers of the Company, and on 
its registration should be ‘entered as 
members on its ter The sixth re- 
spondent having held himself -out as the 
owner of sd many, shares is bound, so 
. . far a&s'the creditors: of the Company: are 

"oW concerned, to.pay up the amount due on 

those shares: Evan's: ‘case, Inre London, 
Hamburfh and’ Continental Exchange 
Bank (6). Evan signed the Memorandum 
of Association of a Company as the holder 

of 10 shares and acted. for a short 
time” as a Director of the Company. No 

. shares were éver allotted to him and his 

name.was never:on' the register. The 

Court of Appeal held that: his name 

i ought to have been in the register and 

that. he was contributory in respect of 
10 shares. SirG gJ. Turner, L. J., refer- 


¿red to section- 23° of the.-Act. which js... 


*, (8) (1867) 2 Ch. App 427; $6 LJ, Oh. 501; 16 
p b 253;- W. MS, s E 


e i 
° š 
-6 


similar to section 30 of „the Indian. Act, 
and stated. H 

"Tt was, therefore, the plain, duty of Mr. 
Evens to -enter his. own name. ohn, the 
‘register: This, however, he did not do, 


but went on leaving tke matter exactly : 


asit stood. Then, can he take advantage 
of his own neglect? for if he had. 


entered his name on the register he i 


could only have got rid of his liability’ 
bya pun 
to say S tranatarred the shares.” 


er, and it is impossible ` 


god L. J., observed "the provisions d 


.of the Act are intended to meet. this 
. case, and must be strictly pursued." : 
The contention of the sixth res ndent 


that-there was no allotment of shares to 
him before he withdrew his offer to-take." 
shares is, on the face of it, untenáble. 
As regards the number of shares Exhibit 
O clearly shows that he was the owner 
of 250 shares -in August 1921, Apart 
from that,.he having signed the Memo- 
randum of Association and paid’ Rs.; 500 
for 250 shares and one of the conditions 
.of the Memorandum being that a Direc- 
tor should have 250 shares and he 
having acted'as a Director cannot now be 
heard to say that he was owner of only 
30 shares. He is, therefore, liable as a 
shareholder to the extent of 250 shares. ' 
The Judge’s:summons is ordered .in 
the terms ‘prayed for with taxed costa 
except as against the third respondént 
against whom the application has been 
withdrawn. 
“Y. N. Y. "Order RR. 
8. D. ; 


LAHORE HIGH COURT. 
First Orvin APpgAL No. 1923 or 1921. 
July 21, 1924 . 
Present:—Sir Henry Scott-Smith, KT., 
Acting Ohief Justice, and Mr. Spstice” 


Malan. 
Musammat IMAM BIBI—Dsrenpant— 
; APPELLANT ' 


š | versus T4 
ALLAH DITTA-PrarmNTIFE—RB- - + ° 
: SPONDENT. ; 

Regisiraton'Act (XVI of 1908), s, 17--Recsipt 


` 


` 


E 


vole. 
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IMAM BIBI v. ALLAH DITTA  ' $5 eo eee eut 
his, B yf 8th . March.,, 
im Land Decent inte redit b romdut m (t ee Dj. Bons cn 


as bsfore—Registratvon, ‘whether Pista 
. A receipt for -a sum of :money paid for aiar 


rent, 18 not compulsorily ee sbp-100 


First’ a ppeal from a decree, 'of the 
Bénior . Subordinate Judge, : Lyallpur, 
dated the 2nd, August 1921. . 

Lalas Ram ,Ghand Manchanda and 
Jagan Nath Bhandari, for the Appellant. 

Sheikh ‘Niaz ` Mohammad and Mr. 


` Sagar Chand, for the Respondent. 


“JUDGMENT. ` 


alan, J. The parties to. this case 
elow:— 1. 4 


are related. as shown 





died 10th ' 'Ditta, = 
fi hid plaintiff. qisa between. Mai 
bac aunary O, (sister 
Musammat 1919 and 20th  .. 
Taun aa May 1920. Musammat 
ant, 1 — 





Must Müdsimat Husaria Musa 
- A B, MehrBibi Fazal Bibi 
(married). ` (married). (minor)... (minor). _ 


Th. 1898 a^ square in the Toer Olenab Š 


Canal Colony was granted to “Miran 
Bakhsh, eldest son of Dulo. The family 
lived in Hoshiarpur District. 

On 11th July.1912 Miran ` Bakhsh paid. 


Rs, 520 and acquired proprietary rights - 


in his original square, also in a quarter- 
square and half-square granted to him 
within tHe five or'six years following ‘the 
date of the original grant. . Mutation of 
proprietary -.rights in 1} square was 
sanctioned on 27th November 1912. Miran 
Bakhsh, who was.a lambardar in Ohak 


No. 377, died on 10th February 1917,' 
leaving daughters but. no sons. The . 


Jid, was mutated in, fayour of Musommat 


.Bakhsh- ' 1818, but was 
mmat ihe Oollector on 6th January 1919 


.by Miran’ Bakhsh ‘with, the hel 
‘brothers, and that Allah.Ditta o yicame 
‘to the Colony after the ‘reclamation had 


-On 10th May 1917 Müsimtmdt Imam 
Bibi gifted one-third of the land to Karim, 
Bakhsh, who -had marred : her ‘sister 

nae 14th May 1917 Allah Ditta and, 

peed tq the Collector (vide, 
page 5 aos as . gor TE "On" the: 
same date. ho Ditta filed an &pplica-- 
tion (page 6 of the paper-book) on behalf 
of the two minor unmarried daughters 
of Miran Bakhsh. . The fact, that-Afusam- | 
mat Imam Bibi, is now, shown, as owner 


fe 


ofall the land, indicates that ee I 


of Allah Ditta. ‘and, ‘Rahim Bakhs 
accepted. ` 

On- ~ 8rd November 1917 ` Milsilimat 
Imam , Bibi had notices of , ejectment 
issued against Allah Ditta* and- Rahim: * 
Bakhsh, who théreupon sued for cancella- 


"tion of notices. Their suit was decreed 


by the Revenue Assistant ` on oth October 
ied, in ‘appeal -by' 


ges 
'7 and 8 of the ass, ages c 
Bakhsh died, leaving twosons? and'Allah . 
Ditta alone"in&tituted -the" present guit ' 
on 20th May*1920,, -praying for 
sion, as owner of one-fourth of ‘the land 
left by Miran Bakhsh on the ground ‘that 
it had been’ agreed that all the sons'of 
Dilo -should be, co-sharers’ of the’: ‘grant 
in equal ‘shares, as proved by the ‘fact 
that Allah’ Ditta.and-- Bakhsh 
contributed Re 4280,» i.e, half of. - the 
amount spent , by Miran ‘Bakhsh ^in ` 
acquiring proprietary rights. A receipt 
for the above amount. was* executed by 
Miran Bakhsh on '9th-. October - 1911. - 
Allah Ditta also alle T that all the four" 
brothers had jona iri. bringing the: 
land under cultivation, and Aad- paid 


¿the .revenue, and: realised the produce i in 


equal Bhares. 

Musammat Imam Bibi pleaded - that 
the land had actually been: .re-claimed. 
of her . 


been. completed. Miram, Bakhsh’ merely * 
joined him. with. himself in the cultiva- 
tion of the ‘land out of brotherly: affec- ` 
tion, .Rshim Bakhsh ‘and Karim Bakhsh, 
were similarly joined Subsequently, But 


ime thre „younger brotherg never acquir, ` I 


‘IMAM BIBI Y. ALTAH DITTA, 


ed any status oth’, thàn that of non- 
occupano? tenants, 
Musanimát Imam Bibi- further pleaded 


-that the receipt for Rs, 260 was fabricated | 


aftér-the death of Miran Bakhsh. 

The Senior Subordinate Judge finds 
that the Revenue Records show that the 
land ‘hag been cultivated by the four 
brothers in equal shares since 19045, 
the earliest years for which records have 
been produced. He also finds that the' 
receipt, P. 1, dated 9th October 1911, has’ 

een ‘duly proved, and that it shows’ 

{Miran Bakhsh thereby gave. Allah* 
Ditt& and Rahim Bakhsh the right to’ 
remain on the land for ever without pay- 
ment of rant," He thinks that this 
right extendg only to 14 squares, namely, 
“one square, the original grant,’ and 4° 
Dat: e” subsequently. granted for tree 
plantation." The 4th, square which Miran 
Bakhsh. ‘got’: in the ‘lottery ‘was pot 


subject to the right of'the plaintiff to , 


holdat for all time free'of rent,” 


I tiay, enota here that the: learned 
Subordinate J udge has apparently con- 
fused thé two supplémentary grants. 
The, statement of plaintiff, at page 17 
v. ‘the el a wad shows that 3th square: 
4.6, 


sequently obtained half a. . quare. _ by: 
“qura-andast” or lottery. ; ` 


The + Subordinate “J udge finds that 
plaintiff has the right to stay on'the land 
without- the- payment of rent, not as an 
owner, "rathbr'as a sort of permanent 
tenant in respect of 14 squares.” Plaint- 
iff has accordingly been granted a decree’ 


"for possession of 4th of 14 Squares: as & 


permanetft tenant. 

: Musammat Imam Bibi appeals,’ and 
Allah Ditte has, filed cross-objections, 
im which he claims full proprietary, 
rights in the lj squares mentioned in 
the decree. A’ translation of the receipt 
P. 1 printed with crgss-objections. 

Counsel for the defendant-appellant 
first attacks’ the* receipt P. 1 on the 


‘grounds (1)*that it is-a fabrication, (2) 


that it requires Zegistrations B that, 
jn any case, it does not confer any 
rights of proprietorship’ or permanent 


-"tenanoy, - In- -regard- to w it is fern 


> 


100 | ini HAN ciini. 


. was .granted for tree - 
planting, and Lae Miran, Bakhsh sub- ` 


dd Á 


"s Ln 


sedition that no “mention : was} api 
parently. made of the receipt “until ifie , 
institution. of the suit for - cancellation _ 


-of notices of ejectment'in 1918. Even- 


then it does not appear to haye been’, 
relied on, as ít is not even mentioned’. - 


in the Collector's judgment 


'of 6th. 


January 1919. It was not mentioned in 
the appeal of 14th May 1917, Exhibit 

the grounds' of appeal (page. 
5 `of the .paper-book) it was expressly” 
prayed that the land be allowed ' to 
remain in the name of Musammat;Imam" 


Bibi till ‘her death or re-marria. 
Oollector, in his judgmient,of 6th 


‘The’. 
anuary' s 


1919, points out that Allah Ditta and 
Rahim Bakhsh never attempted to'assert 
proprietary rights on any of the ocbasiong ^ 


on which such assertion might have Been | 


expected. At the same time, I consider 
that the evidence of the Patwari P. W. 

No. 4, and.the attesting witnesses, P. Wg- 
No 2 and P. W. No. 3, is sufficient proof 
of the execution of the receipt, and I 
am not prepared to hold that it is ‘a - 


forgery. Its non-production is 


rather, 


in.my-opinion, an indication of. the: 
fact that Allah Ditta and Rahim Bakhsh 
did not at first consider it to be strong 


-evidence in their favour, and merely 


brought it forward, in the last resort, 
when driven into a’ "corner by Musammat: 
Imam Bibi's attempt to eject them from 
the land. Im-regard to (2), hold that 
registration was not, in fact, compulsory, 
as the receipt did not purport to do ` 
more than give Allah Ditta and Rahim 
Bakhsh’ the - right . to remain on ^the" 
land “as before",, e, as tenants-at-will 


paying no rent. This brings me'to the 


third point. It must,be remembered 
that,'at the time. when the receipt was: 
executed, Miran Bakhsh was ‘merely 
an occupancy tenant ‘under Govern- : 


ment. His proprietary rights were not 


acquired till several months later. The: 
consideration . for the contribution > ot 


Rs. 260 towards the‘ malkydt 


money" 


was the fact that the two brothers ‘had’ 


-been allowed to remain on the ldnd as 


tenants-at-will without rent, ‘and Nera: 


.to be allowed to hold possession. ih the 


same capacity in the future.’ This'did . 
not, however, deprive Musammat Imam .. 


=: Bibi - of- theright to deal with hem ag 
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- tenante-at-wWill, and 
-Should wish to- do 


-It is urged on "behalf of plaintiff-. 


respondent ihat the Revenue Records 
since «1904-05 show that all four brothers 
.Wefe, as "a fact,’ cultivating’, the’ land in 
equal.. terms; at the three younger 
brothers: paid no rent, and that other 
cultivators were recorded: as tenants-at- 
will under all the four brothers. I have 
examined "the jamabandi entries of 
1904-05, 1908-09 and 1912-13, and find 
that there is nothing in them to justify 
a contlusion thatthe younger brothers 
ever acquired any status superior to 


that: of tenants-at-will cultivating jointly ` Dressed 
‘with -Miran:, Bakhsh’ who ‘was first 


malguzar- and then malik of theland. As 


f Several .oceasions' on which superior 
! rights first as against Miran Bükhs and 
- later. as - against his widow, might have 
been asserted "-In:the words of. the 
OCollector--"I think 
assumed that Miran Bakhsh never gave 
-to respondents, (Allah Ditta'and Rahim 
Bakhsh) any position but that -of 
tenants-at-will under -him: paying’ ‘no 
rent. He considered this and’ it was 

, avaluable í concession—a sufficient reward 
* for ‘any- help" which. they ' may ‘have 


' given him’ in’ developing 7 ihe land and : 


for ‘any expenses they" might ‘ have 
borne." - These: words, in “my opinion, 
“correctly represent the position. 


-: I would accordingly accept the appeal, - 


and .direct' that plaintiff's. suit ‘be ‘dis- 
missed with costs in both Courts. -© ^ 


' Béott-Smith, . Offg., .C.  J.— 


it must fairly "be 


“CINDIANOASES., | 0 > a: 


to’ eject them, f she: 


E 


` 


D PRIVY COUNCIL, £ 
"Aromat, FROM THA BOMBAY Hie Court. 
December 14, 1923: 
` Present: :—Lord ‘Atkinson, Lord Shaw, 

' Lord Wrenbury, Lord Carson, and, 
: Bir Robert Younger. .. 


MACMILLAN AND COMPANY, Linean 


‘concur „generally in the above and: in - 


“the proposed order, The, cross-objec- 
„tions fail and are dismissed mE costs, 


` ' 


K;B.D.- ` (Appeal Ru. 


ita 
: 18— 


4 p 103 
inted out b: A 
po jy the Collector, there^ Were oi ee oe dotaohed + 


‘combination of material 
t therein, whether mffterisls themselves © 


TA EPRLLANTI 2 


` K. AND J. GO PNE 
- Copyright Act, THU Pee V, c 46), 1' (D 
", meamng of--C: opyright, nature of 
ip what constitutes—Abridgment, what 
An abel an, author's work 


how «effected. 
mi 
statement to: be- complete" and Mem e 


ent of. 
eeigned to 

of the Pome ¡opinionis and 'ideas by "him. ex- 
pressed but. set forth much more pee. 

in giri ssepe -language of the abridger. 
col 
publication the text of whioh consists df a « 

, passages .Seleoted' from an 

author's work, oftan not EpL MX but separat- 
ed fon thoss. whioh recede end do sieut by 
considerable es of print, t. together 

ies words. go as, td: give their’ passages, vien s 
reprinted, the appearands as far as posible x of & 
continuous narrative 18 not an abridgment $ et all, 


[p 104, oo] 1 
* Oopyr:ght is a, statutory right ` [pe105; eol L]- 
To ‘secure copymght,it is" necessary that the 
labour; skill capital. expended should be . 


sufficient to im 


to the product some ‘quality , 
or chaiacter w. 


ch the raw material did not: 
tes the product from 
15) 3 Story, Cireyt ‘Gt. 
eg e n a repr dut angement 
` new an an ent or 
d malsril snl. entitle the author to 
copyrigh 
‘be old-or new [p 105, col 2.] 

Whosoever by his own : skill, labour and jutg- 
ment: wntes a new work-may have a- copyright 
therem, unless it be directly oped or or evaaively 
imitated from another's work [: 

To constitute puacy of a cop 
shown that the original has either , sub- 
‘stantially’ copied or so imitated sto be*a* mere 
‘evasion of tho copyright. [bid] 
` The word ‘oni, in section 1,. META a) 
of the’ Copyright qid 1911, does not mean ‘that 
‘the work must be the expresmon of original or 
abies ie Eun ees t Acts are not 'con- 

idees, but with the 


d it must be 


" emoa of thought ,, oe ind in the cage of "hterary 
work, with the expreasion of thought in print or* 


writing , , The ongiheh&y which is required re- - 
Jateš to the Sab ae. the thought, but’ the 


' Act does not requue that the oxprosmon m -must.be* . 


in an original or novel form, but that the ‘work 


-must not be, copied from anothér work*-that it 
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author. 108, col. 2] 


. V- Universit; 
OD ? Oh. 601; Hs. L. 


to ea s amount ‘ofethe doin 


-Ja 


` 


H 


. 
P 


300. 
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labour, judgment or literary skill or-taste which 
the author of any book r other compilation must 
‘bestow upon its composition ın order to acquire 
copyright in i£ within the meaning of the Oopy- 
right Act of 1911 cannot be defined m precise 
termi; In every case it must depend largely on 

sre by vary e of that case, and must in each 
9 very much a question of degree | [p 108, 


s zh as lar ag copyright in the written oid 
18 concerned, 1mmaterial whether they be wise or. 
accurate or inaccuiate, a jeer ment ` 


, foolish, 
or of'no merit’ at all 

Lamb'y prd -(1893) 1 
L J Ch 404.2 R 189, 68 L. T 131, 41 
495, followed 


°. Appeal against the decreé and judg- 
`. Aent of' ‘the Bombay High Court (Bir 
‘ Norman Macleod, Kr., O.J. S ndMr. Justice 
‘Shah), dated the 13th’ October 1921, 
printed as 65 Ind. Oas. 187, reversing 
, the judgment of the same "Gourt (Mr. 
° Justice Fawcett), in its Ordinary Original 
Civil Jurisdiction. 


Bir John, Simon, ^K. C., ` Messrs, Mc- 
Kinnon, K.C., and McGillivary, for the 
Appellants. ' 

Messrs. Upjohn, K. C, E B. Raikes 
"and Horald Hardy, for the Respondents, 

JUDGMENT. 

Lord Atkinson.—The - action ‘out 
of which this appéal has. arisen was 
brought by the appellants to restrain the 


m col 1 
Oh 218 lsp 219, 62 
W. R. 


` respondents, K. and J. Cooper, a firm 


carrying on in Bombay the trade: and 
business of publishers of educhtional 
from printing, distributing or 
otherwise disp&sin Bu copies of a certain 
bopk published them hereinafter 
described, and to fame damages and 
other reliefs,. The ground on which this 
relief was claimed was that the appellants 
were ‘entitled to the copyright of a 
certain book entitled “Plutarch's Life of 
Alexandex- Sir Thomas North's Trans- 
lation, Edited for Schools by H. W. M. 
Parr, M- A." and that^ the’ respondents 
by the: publication Subsequently in the 
year, 1918 of their aforesaid book entitled 
“Plutarch's Life ofzAlexander the Great, 
* North's Translation, edited with Introduc- 
tion, Marginalia, Notes and Bummary by 
eA. Darby; M A. had infnnged the 
copyright to, which the appellants were 
entitled in the earlier compilation. 
The text of the'eppellants' book con~ 
sisted of a number or detached passages, 
selected from Bir Thomas: Nort '8 trans- 


'- INDIAN OASES, 


“flop: 


‘lation, words . being in some -instances 


introduced to knit the passages togéther " 
so that the text should, as as possi- ` 
ble, present .the form of an unbroken- 
narrative. The passages so selected were, 
in the original. translation, by no means 
contiguous. Considerable printed matter '. 
in many instances separated the one from 
the other. North's translation consisted 
of 40,000 words, the text of the appel- 
lants’ book contained half of them 1.6. 
20,000 words, while the book published 
by the respondehts contained nof only 
the aforsaid : 20,000 ,words but: 7,000 
words in addition. s 

In addition to this text’ comprising 
the 20,000 -words the appellants’ boo 
contained much printed matter. which 
was omitted from the respondents’ book, 
namely, marginal notes, an introduction 
deahng with North's translation and 
Alexander's place in history, an analysis 
of the book’s contents, a chronolo, e 
table setting forth the principle 
in Alexander's life, and a few short a ` 
introduced into the text styled transition 
notes, The text: was divided into six 
chapters; notes bearing on the text, and 
a are were, ‘appended, an 

n the' 14th .October 1917, notice 

had by order of the Syndicate : of the 
Bombay University been ee pre- 
scribing certain text-books in Engish 
which were réquired to be used for the 
Matriculation 
this University in the year 1919. The 
appellants’ book was included. in that 
list. The title of the , appellants’ book 
gives an indication of the p e for 
which it was compiled; but it does not 
clearly appear from the evidence what 
was the precise’ purpose or object of the 
appellants in limiting the text to 20,000 
words and compressing it as they did. 
It may ibly have been that its length 
was so ited in order that its contents 
might be mastered in the time available 
for its study, and it also may have been 
limited because'the appellants desired 
to exclude everything from it which 
might be of an indecent or indelicate 
character, or which it might be thought 
undesirable for school. boys to peruseor 
study. It did not, it would appear to 
their Lordships, require sree rowledes 


tion to be heldin ` 
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sound 
to be Hie to. bear u n the trans- 
lation to effect any of these objects as 
the passages 'of the'translation which had 
been selected are re-printedn their ori- - 
ginal form, -npt ‘condensed, expanded 
modified, or re-shaped" to` any extent 
whatever. ; N 


"useful than any published in England as 
having been specially prepared for Indian 
pupils by those competent to understand 
their needs; and in every respect more 
reliable than similar editions brought out 
in this country by editors more or lese 
incompetent for the task they undertake: 

* Ag all our English Text-books will be 
ready in the beginning of the next month; 
teachers will be able to use at least some 
of them in the Pre-Matriculation Olass. 

* K, J. Cooper, Educational Publishers, 
Bombay." : ; TUNE ; 

The respondents’ publication is form- 
éd' on precisely the, same general plan 
as was that of the appellants’. Its text 
consisted 'of: & numbér of. detached 
passages taken from North's translation 
. Joined together, the preceding to the 
succeeding, by.a few words where needed 
sq as if possible to ‘give: to-the whole 
text the appearance of a consecutive 
narrative. otes were also, contained 
in the*respondents' book which were in 
many instances servilely copied from 
those contained in the book of the appel- 


lants., ' 

“The learned Judges in the Oourt of 
Appeal were of opinion that the respond- 
euts interidéd'.and designed »to publish 

oa 


i 
£ 


INDIAN OASES: — 


judgment Henry skill or taste & 
rou 


Bense of that word this is an absolute ' 


Ë 5; 


agua 
P Univers- 


student of: 


š S9 E 
book which the 
ity, would buy in 


e respon 
en the 


dents had in 
copied.’ 


oe 


ques- 
but their Lordships 


attempt to them, 
the. facts of this case, they do not 
arise. : North’s translation of Plutarch's + 
Life of Alexander ‘does: not and -never 
did—and, as the law stands, never can— 
enjoy the protection of copyright; and 
the questions, which arise for decision 
must be dealt with upon that assump- 
tion. . ME "eod 

The books both of the appellants and 
the respondents have in the proceedings 
been styled abridgments. -In the true 


misnomer. ^ D 
..Btrictly speaking, an’ abridgment of an 
author's work means a statement design-, 
ed to be complete and accurate ofthe ` 
thoughts, opinions, "and: ldeas.by him 
expressed therein, put set forth much - 
more concisely in the compressed langy- 
age of the abridger. A publication like 


5 


"wu 
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"that of the appellants or’ respondents, 
the text of which consists of,a number of 
detached” p e8' selected - from’ an 
author's work, often not contiguous, but 


eT from those which precede and 


ow them by considerable: bodies of 
print,knit together by a few words, so as 
to give these passages, when reprinted, 
the appearance as far as possibte of a con- 


- ‘tinuous-ndrrative, is not. an abridgment 


at all. It -only expresses, in-the original 


- author's own words, éome’ of the ideas, 
‘thoughts-and opinions set- forth "in his, 


ork.- And it.18 Obvious that the learn- 
“Ekg, judgment, literary ‘tasts , and’ skill, 


‘requisite to compile properly ‘énd effec- . 


‘tively, an abridgment: deserving that 
name would not be at all needed. merély 
to select suck scraps as these taken from 
an author and'to print’ them in ‘a narra- 
tive form, - E d . 
. This point is well brought out in the 
` following passages from the editions of 
` Copinger's "Law of copyright," publish- 
ed m 1904 and 1915 respectively, t.e., 
before and,after' the `Copyright -Act of 
"1911. The passages are supported by the 
authorities relied upon in-thóse editions. 


-The first passage rum: thus (page 39) — 


“To constituté a true and equitable 
'abridgment, the entirs work'must-be pre- 
‘served: in “its’ precise’ import and exact 

"meaning, and then the act of abridgment 
` is'an exertion of the individuality em- 
"pleyed in mowlding and transfusing a 
large work inte à small compass, thus 


+ rehdering it less éxpensive and more con- 


venient’ both | to the time’ and use of the 


reader -Independent 
` apparent, and the reduction of the 


&nd'work by copying somé'of'its parte : 


` and omitting others confers: no‘ title to 
authorship and the result will not he ‘an 
“abridgment entitled to “protection. , To 
«abridge in: the legal-sense*of the word 
' isto preserve the substance, the: essence 
" of the work in language suited to' suclt- 8 
` purpose, language substantially differént 
' from ‘that of the origanal To make such 
en abridgment requires the’ exercise of 
“mind, labour, skill’ and judgment brought 
‘into play, and the result’ is’ not merely 

‘copying.” ' I iM 
' , That’ passage is 
‘at page 64 ‘of the. 


y 


‘practically re srinted 
edition: of 1915, At 


° 
` 


INDIAN CASES, 


labour’, must “be ' 


(T) (1800) "A. O. 539 at p 545; 69'L J. Uh. 699; 
Ns is '8y L, T. $80) 16 TE Reiss ` 


ir 994. 
"pages 148 and 566 the following ‘para- 
graphs are .added, The first "rüns 

thus :— ; t 2 
:*' To.constitute& proper abridgment, 
. the arrangement. of the book -abridged 


must be preserved, the ideas- must also ` - 


be'taken and'expressed in language not: 
copied but condensed. To copy’ certain - 
i passages and omit others so as to reduce 
the volume ın bulk is not such an abridg- 
-ment as the Court would reéognise;as 
sufficiéntly original: ‘to, protect ‘the 
author.” ' VEI, qo A AY 
‘-and‘the second thus'— ' d Wette 
"From the above cases it seems: pos- 
sible to draw the’ conclusion: that the 
mere process.of selecting passages from 
works readily actessible to the--public is 
not, but that difficulty in’ obtaining access 
to ' the originals or skill manifested in 
making or arranging the selection is 
sufficient ‘to ‘give the character of an 
‘original literary work ' to the selection.” 
The cases referred: to: in -support of 
these statements included most of those 
which o) been previously decided: 
Lamb v. Evans (1) and Walter: v. Lane 
(2) amongst them. a 
The learned Judges in the Appellate 
Jurisdiction apparently cameto the conclu- 
sion that & publication. the'text of -which 
‘consisted merely of a reprint of passages 
selected from the work of an author could 
never be entitled. to copyright." Their 
` Lordships are unable to concur in:-that ^ 
view, Forinstance,it may;very well'be 
‘that in selecting and ‘combining for 
the use of schools or universities pass- 
ags of scientific works in which the 
lines of reasoning -are so closely .knit 
‘and'proceed with. such unbroken continu- 
ity: that-each later proposition’ depends 
in& great degree for its proof-or possible 
. appreciation upon what has been laid 
' down or established much earlier 'in^ the 
book, labour, accurate, scientific knów- 
lege, Sound judgment touching’ .the 
purpose for which the selection is: made, 
and literary skill'would all be needed ‘to 
effect-.the object’ in view. In such" a 
‘ease copyright might well be acquired 
< (D (1893) 1 Oh 218 at p 219,62 L J Ch. 404; 
2 in" BL T. 131; aw R 405. 
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“For the print -of the “selected passages. 
` The3lst section of the Copyright Act 
of 1911 provides that no person shall, be 
entitle to copyright or any similar right 

‘in’ any’ literary, dramatic, musical or 
artistic work, whether published or un- 
published; oth rwise than undér and ‘in 
accordance with ‘the provisions--of this 
Statute or any other statutory enactment 
for the time being in force. Copyright 


is, therefore, a statutory right. Section 1, 


sub-section 1, of the Act'enacts in respect - 


of what it may be acquired Sub-dection 
2 of’the same section defines its, mean- 
` ing, section 2 deals with the methods by 
, which it may be protected, and the moral 
“basis on which the principle of those 
protective provisions rests in the Eighth 
“Commandment; “ Thou shalt not steal" 
Itis for this reason that ‘Lord Halsbury 
“begins his judgment in’Walter. v, Lane 
(2) with thé following words: *" I should 
' very much regret if Í were compelled. -to 
come-to & conclusion that the state of the 
law permitted'one man to make a -profit 
and to appropriate to himself the labour, 


skill ahd capital of another. And itis not. 


denied that in this case the defendant seeks 
' to appropriate to’ himself what has been 
‘produced by the skill, labour, and capital 
of others.’ In the view I'take of this case 
. ^ „the law is strong enongh to restrain 
what to my mind would be a grievous 
injustice.” It will be observed that it is 
the product of the labour, skill and 
capital of-one man which niust not be ap- 
propriated'by another, not the elements, 
-tho raw'material, if one may use the 
‘ expreasion,‘upon which the.labour and 
skill and' capital ofthe first have been 
expended. To sequre copyright for this 
product itis necessary that the labour, 
“skill and capital expended should be 
sufficient to impart to the ‘product some 
quality or character which’ thé raw 
material .did not possess, and’ which 
~ differentiates thè product from the raw 
‘material. - This distinction’: is ` well 
brought out in the jüdgment'of that" pro- 
found and accomplished lawyer &nd'great 
and distinguished Judge, Mr. ‘Justice 
Story, in thecdse-of Emerson v. Davies(3), 


NK (1846) 3 Story, Olredi Ot Rep. 768 at p 
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decided ‘in. ‘the . United’ BStatze, 
Bome- ‘of the poitfts decided are stated 
in the head-note ‘to be first, that any 
new and original plan, arrangement 


*'or- combination of material will eatitle . 


the author to' copyright therejn, whe- 
ther’ the materials ‘themselves be óld 
or new. Second, that whosoever by 
his own skill ` labour and judgment 
writes anew work may havea copyright 
therein, unlessit be directly copied or 
, evasively'imitated from another's work, 
Third, that to constitute piracy of a 
copyright it must be shown: that. sfe 
original has .been -'éither substantially 
copied or to be 80 imitated as to be a 
mere evasion of the coypright. The 
plaintiffin the’ case had compiled an 
published a book. entitled “The North 
panan. described as con- 
taining Elementary Lessons by Fredenck 
H -Amson, the purpose and object of the 
` publication being to teach children the 
elements of arithmetic. The complaint 
waa that the defendants on a date named 
had without the plaintiff's eónsent expos- 
ed for sale and sold fifty copies of the 
plaintiff's said work, p rting to have 
been composed.by the defendant Davis, 
' and had subsequently sold 1,000 copies of 
the same, The mafn defence was that 
the book, copies of which: were sdld by 
the defendants, was composed by them- 
slves, and that neither itnor any part of 
-it was copied, adopted or taken from the 
plaintiffs book or any part thereof.* At. 
page 778 of the report the learned J udge 
expressed himself thus .— , 
“The book of the plaintiff is; in my 
judgment, new and originalin the sènse 
"in which 'those"worda are to be under- 
, Btòod in cases of copyright: "The ques- 
tion 18 not whether the materials which 
are used are entirely new and have never 
, been üsed before, or even that they have 
never been used before for the same 
purpose ‘The true question is whether . 
the same plan,- arrangement and combin- 
ation of materials Bave been used beforg 
;forthe same purpose or for any’ other 
“purpose Tf they have aot, then the 
plaintiff is entitled to a ‘copyright, al- 
though'he may havé gathered hints for 
‘his plan and; arrangement or parteof his 
plan-and arrangement from, existing’ and 
" ` e 
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known sources. Hesnay have borrowed 
much of his materials*from others, but if 
they are combined-in a different manner 
from what: was ın use before he 
, 48 engitled to’ a copyright It is 
, true that he does not thereby acquire the 
Tight to'appropriate to himself the mater- 
ials which were common to all persons 
before, so as to exclude those persons 
from a future use of such materials ; but 
then they have no right to use such 
materials with his improvements su 


armqngement, or illustrations or combin- 
ations for these are strictly his own 
Au In truth, in literature, in science 
and in art there are and can be few, if, 
any, things which, in an abstract sense, 
Are strictly newand original throughout." 


The learned Judge then deals at length 
with many, indeed most, of the English 
authorities, and windsup witha remark 


in these words, which is singularly ap-:' 


licabłe to the present case “I have 
bestowed a good deal óf reflection upon 
this case, and at. last I feel constrained 
to say that I am unable to ‘divest myself 
of the umpression that in point of fact the 
defendant Davis had before him, when 
he composed his own „Pork, the work of 
the plaintiff, and that he made it his 


model ‘and imitated it closely in his title | 


or section of Addition and in a great 
measure in that ef Subtraction also.” 


This decision is, of course, not binding 
ton this Tribunal, but it is, in the opinicn 
of the Board,.sound, able, convincing 
and helpful It brings out clearly the 
distinction: between the materials upon 
which one claiming copyright has 
worked and the product of the appli- 
cation of his skill, judgment, labour and 
learning to those  materials;: which 


product, though it may be neither novel, 


nor ingenious, is the claimant’s original 
work 1n that it is originated by him, 
emanates from him, and is not copied. 

It was by confounding the materials 
with the product fhat Mr. Upjohn en- 
deavoured to spetain the argument that 
if the appellants obtain copyright in 
their book any repriné of North's brang- 


lation would be an infringement of it 


under section 8 of the Act of 1911, 
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added, whether they consist in plan, . 
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. Mr. -Upjohn also contended as ‘their 
Lordships understood him that ‘Sir 
Arthur Wilson did not, in his judgment 
in the case of Macmillan v. Suresh 
Chunder Deb (4) decide the question of . 
the existence of copyright in the 
anthology entitled “The Golden Treasury 
of Bongs and Lyrics"; but that assuming 
copyright existed he decided merely the 
question of the infringement of _ it. 
That.is an extraordinary error In tbe 
long head-note of the case it is stated:— 

“That the suit was instituted on the 
27th February, 1890, and that the plaint- 
iffs complained that the publication of 
the defendant's book constituted a breach 
of their copyright, and prayed for the 
usual: relief by way of injunction and 
damages. They contended that, although 
the copyright of the works of thé origi- 
nal authors had long lapsed, they were 
entitled to the copyright 1n the selections ' 
made by P. (i. e, Mr. Palgrave). .It was 
contended, on behalf of,the defendant, 
that there could be no copyright in such 
a selection, and that if any’ éexibted the 
defendant's book had ‘not infringed it." 
_ The question of the -existencé-of copy- 
right in the anthology, was, therefore, 
distinctly raised by the ‘defendant; and 
, Bir. Arthur Wilson is at pagó 961* report- 
ed to have expressed,-himself thus con- 
cerning it.— . I 

"And first have to consider whether 
there is copyright ina selection. There 
bas not, so far as I know, been any 
actual decision upon this question. But, 
upon principle, I think it clear that such 
8 right does exist; and there is authority 
to that, effect as idcm Sa anything short 
of actual decision can be.” UM š 

He then proceeds to state the law, as 
he conceived it to be, dealing with the 
existence of copyright-in such work as 
the Golden Treasury, in the following 
worda:— a 

"In the case of works not original Jin 
tho proper sense of the term, but com- 
p of,.or éóompiled or prepared «from 
materials open to all, the fact that one 
man has produced such a work does not 
take away from anyone else, the right 
to próduce another, work of the .same 

(4) 17 O 951, 8 Ind Dec (N 8) 1180 ^ 
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kind, and in doing -soto use. all- the 


‘materials open to him, But, as the law’ 


is concisely stated by Hall, V. O., in 
Hogg,v. Scott (5) ‘the true principle in all 
these cases is, that the defendant is not 
at liberty to use or avail himself of the 
labour, which the plaintiff has . been at 
for the purpose of producing . his work; 
that is, ir Bk merely to take away the 
result of another man's labour or, in 
other words, his property'." - E 
Bir Arthur Wilson then points out that 
this principle applies to maps, guide 
books, street .directories, dictionaries, to 
compuations of scientific work and other 
subjecta, and considers that it applies 
to a selection of poems. He -then gives 


the reason why it applies to Mr. Palgrave's 
eon . Treasury in the. following 
words:— . ` i 


"Such a selection as Mr. Palgrave has 


reading, careful. study and comparison, 
and the exercise of teste and judgment 
in selection. It is open to any one "who 
pléases to go through & like course of 
reading, and by the exercise of his own 
taste and judgment to make a selection 
for himself. But if he spares himself 
this trouble and adopts Mr. Palgrave's 
selection he offends against the principle." 
. He then proceeds to quote the following 
passage from Lord Eldon's judgment in 
Longman y. Winchester 9 approved of 
by Lord Hatherley in .Spiers.v. Brown 
“A work consisting of a selection 
m various authors, two men might 
perhaps make the same selection, bu 
that must be by resorting to the ongina 
authors, not by advantage of the 
selection ‘already m 
Arthur Wilson then adds:— 

"I am of opinion that the selection of 
poems made by Mr. -Palgrave and em- 
bodied in- the, Golden Treasury is the 
subject of copyright, and that the defend- 
ant's book has infringed that right." 

So far, therefore, from. Sir Arthur Wil- 
son not having decided the question 
whether or not the plaintiffs were entitled 


(1874) 18 444 at p, 455; 43 L J Oh 
31 L T 78 & 163. 29 W. R 640. 
8000) 16 Ves 989 at p. 271: 33 E. R. 987: 
858) 6 W. R. (Eng.) $52 at p 353; 110 R. 
° x 


` INDIAN CASES," 


+ requires extensive: 


t, 


e by another.” Sir: 


107- 


to copyright in the Golden Treasury, he, 


expressly stated it*was the fizst question 


: he had to consider. Hé:devoted the best 


part of a page of his judgment to dealing 


with it, He states explicitly that he wag . I 


of opinion Mr. Palgrave's selection em- 
bodied in the Golden Treasury" was'the 
subject of copyright and that the defend- 
ant had infnnged his right, and, as was 
his custom.and method, he expressed in 


‘clear, precise and appropriate ‘language 


what were the grounds upon which this 


“decision rested. 


The, contention to the contrary iggin 
their Lordships; view ‘wholly . hea : 
tainable. ` 

In Moffat and Parge, Limited v. George 
Gill & Sons, Ltd., and Francis Marshall 


'(8), Collins, M.R., as he then was, in thé 


course of his judgment, dt page 470, after 
quoting from Lord Eldon’s judgment in 
Longman v. Winchester (0) the passage 
which „Sir Arthur Wilson had’ quoted, 
proceeds to say:— ti z: 

“Then there is also the authority ofthe 
gentleman who was well-knəwn in these 

urts before he went to India, and who 
afterwards became a distinguished Indian 
Judge (Sir Arthur’ Wilson), in which the 
very point is raiged and decided in the 
case of Macmillan t. Suresh Chunder Deb 
(4). In that case tho matter in question 
was the well-known series called the 
Golden Treasury, which is a series of 
quotations put togetheby Mr Palgrave, 
and the defendant had reproduced. his, 
work practically, super-adding notes of 
his own; and the learned. Judge upheld 
or sustained a claim forinfringement, It 
seems to me, that that'is précisely what 
the defendant, Mr Marshall, did in the 
present case," . ME 

Stirling, L. J., does not-expressly menr- 
tion Sir Arthur Wilgon’s.decision, but 


Oozens-Hardy, L J, said that, as he `, 


entirely agreed with all that:had fallen 
from his brethren, he did not think # 
necessary tó add anything It is clear, 
therefore, that Sir Arthur: Wilson's deci- 
sion in the Golden ‘Treasury case was’ 
approved of and' heted upon *by the 
Court of Appeal in ¿his case and treated, 


(8) (1902) 88 L. T 465 at p 470; 50 W R. Js; 
18 T L, R 547. acc 
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"& in their Lordshipe' view it deserved to 
be, a3 a sound decisiofl. 

From the preface to the Golden 
Treasury it would appear that the poems 
jn Beok IV correspond to the half century 
just ended at the time of the publication 
and that the proprietgre of any copy- 
right pieces which were included in this 
Book IV gave their permission to Mr 
‘Palgrave for their insertion in his works. 

In Walter v. Lane (2) all the relevant 
authorities on the question of acquisition 
of.copyright down to 6th August; 1900, 
apear to have been cited, and it was held 
that a person who makes notes of a speech 
delivered in public and transcribes them 
&nd publishes' in a newspaper what pur- 

orts to be a verbatim report of the speech, 
& the ‘author’ of the report within 
the meaning ‘of the ‘Copyright: Act of 
1842, and, 18 entitled to the dopyright 
‘in the printed report, and can assign it’ 

Lord Halsbury, in his judgment at 
page 547*, when dealing with the true 
meaning of the word "author" used in 
the Statute sf 1842, points out that every 
man has & proprietary right in his own 
literary composition, and that ‘copyright 
is ‘the exclusive privilege. of making 
‘copies of it created by,this Statute which 
are two' wholly diferent things, and 
should not be confounded, and re-states 
the question for decision in these words: 
“The question 
book, (to use tht words of the: Statute), 

š pa and -published and existing as a 


à 


ook for the first time, can’ be copied by’ 


some one else- than the producers of it (I 


avoid. the use of the word 'author), by- 


those who have not produced it themselves 
‘ut have simply copied that which others 
have laboured to create by their. own 
skill and expenditure.” And, again he, 
at pag 


which hé speaks be exercised to repro- 


, duce in writing spoken words in a, book 


form, it is, as far as copyright in the 
written -words is concerned, immaterial 
Whether they be wise or foolish, accurate 
‘or inaccurate, of literary merit or of no 
merit at all. 

Lord Davey in his 
oft that copyright: is merely the right 
"page of(180Q) A C.— Bd] . NE 
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ere is solely, whether this' 


e 549%, seems to express the view- 
> ‘that if the skill, labour and accuracy of 


judgment pointed š 


Sd 


cfg - 
~of multiplying copies of a published writ- 
“ing; an 
‘originality or literary merits of the 

author ‘or ‘composer, and that the appel-. 


lant in that particular case only sought ., 


-to prevent: the respondents from: multi-. 
plying’ copies- of; this t e appellant's 
“own report of the speech of Lord Rose- 
'bery) and availing himself ‘for -his own 
» profit of the: skill, labour and expense 
by which that. report was produééd and 
‘published ` s: ` 
The only other authority ón the point 
of the`- acquisition of copyright to which 
it is neeessarv. to refer is the case of 
Unwernty'of London Press Lid v Uni- 
: versily- Tutorial Press Lid.- (9) in which 
- Mr,-Justice Peterson, dealing’ with the 
'méaning of the words “original-literary 
work” used in section 1, sub-section -T of 
:the'Act'of 1911, at page 608'says .— 

“The word orignal does nat ‘in- this 
connection mean that’ the work must be 
: £he' expression ‘of original'or ' inventive 
‘thought — Copyright: Acts are not con- 
: cerned with the originality of ideas, bat 
with the expression of thought, and in 

the ‘case of ‘literary work; with .the ex- 
reasion’ of: thought in print or-writing, 

e originality which 13 required relates 
‘to the expression of the thought. But the 

Act does not require that the expression 

must be in an original or novél form, but 

that the work must not be copied' from 
-another work—that it should originate 
: from the author." | Dc uii 

In their Lordships’ view this is the 
`í correct construction of the word of'sec- 
tion 1,'&ub-section 1, and they adopt‘it. . 
' What is the , precise amount of’ the 
knowledge labour, judgment or literary 
skill or taste which the author' of any 
book or other compilation must bestow 
upon its composition in order -to acquire 
‘copyright in it within the meaning of 
the- Copyright Act of 1911 cannot be 
defined in precise terms. In every case: - 
-1t must depend largely on:-the. special 
facts. of that case, and must-im each 
case be- very much a question-of degree. 
.But their Lordships have no hesitation 
in holding that'there's no evidence in 
the present case to establigh..that -an: 


p Qon? Qh. 601, J15.L. T 301,33 TVL R.” 
le ° x Ro 29 E 
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amount of., these several things: hav: 


been, applied to the composition of'the- 


text of the appellants’ book,.as distin- 
guished from the notes contained in it, 
to,entitle. them- to the copyright: of.’ it. 


As to: the netes it is. altogether differ. 


ent. Their Lordships donot take the. 
view that these notes are trifling in their 
nature: or are useless. On-the contrary 
they think that the notés make the book 
more .attractive, the: study of it.more 
interesting and informing, enhance its 
efficiency and consequently increase its 


° value; as sh. educational manual. Mr. 


Upjohn contended: that.these notes were 
useless because everything in them’ "was 
to: be found in’ Lemprnere's : Classical: 
Dictionary or some other classical dic- 
tionary, As if the heads of Indian pupil& 


at school.and students about to present: 


themselves, for a Matriculation: Examina+ 
tion ,in. the ‘Bombay University were as 
well: stored with 
nature as. are these dictionaries, and 


that-thege youths had so keen ‘a recol- 
lection of all. thé; matters. set. forth: in: 


these substantial volumes -that they did 
not -require to refer. to. them! If the 


- recollection of the contents of these. 


dictionaries: was so faint that they needed 
to;mefer to:.them, it was obviously. of 
advantage, to have:the . information ‘at 
hend in the notes so that they might dis- 
pense with the reference. NS 
"Their'Lordships are quite of opinión 
these notes were well chosen, were neatly 


' condensed, were sufficiently copious, were 


accurate and must-have required for the 


framing of them -classical knowledge, 


literary- skill and taste, labour and sound 
judgment as to what was fitting :and 
useful. to -be brought to the notice of 
schoolboys and -students about’ to enter 
the University. Well, the respondents 


. have not only copied but servilely copied . 
many. ofthese notes, , Thére: is" nó. other 


way of accounting for the absolute 
vérbal identity of some-of the notes in 
both 'books. Jo rah peaks Was 

In the-'case -of ' Black . v. "Murray 
(10) which dealt -with the alleged 
infringement .of thé copyright. in .a 
» volume -entitled' ".Minstrelsy of the 


(10) 9. Sootch: Sessions Cases, frd Series, HE >- 
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, colourable, but imparts. to 
classical lore ‘of this +» 


` applies r 
. annotation and.often im*a very eminent 


i59: 


Scottish Border," fe original edition ot^ 


‘which "was nolonger protected by copy- 
right; ‘but a new edifion was published 
to which valuable -notes were added, 
Lord Kinloch,'in delivering jud 
dealt: with the question of the effect of 
these notes upon the ‘edition in which 
they: were printed, in a very clear and 
forcible judgment. He-said at- p-355 of 
the report — - v - 
"I think itis clear-that it will'not create 
copyright in a new edition of & work of- 


which the copyright has expired merjly'' 
to make a few emendations of the fext 
or to add + few unimportant notes, 


To ‘create ' a copyright’ by alterations 
of the text these must be ‘extensive and 


substantial: practically making’ a' new: 


book: With regard- to, notes; in-lke , 


manner they/must exhibit an addition 
to the work which is not surperficial or 
e ‘book & 
true and. real value over and abové 
that belonging to the text.- Thig value 


tay"perhaps be.rightly exprested by: 


saying thatthe book will procure pur- 


chasers in the ‘market on special account ` 


of these notes. When notes to this -ex- 
tent and of this value are added L cant 
not doubt that they.attach to the'édition 
the privilege of copyright. The, prin- 
ciple of-the ‘law of copyright directly. 
There is involved. iù suc 


degree, -an exercise of intellect and'an 


application’ of learning which plaće the ° 


annotator:in the position and character 
of author in the most proper gense of 


the word .. In every view the ‘addition >- 


of such notes as-I have figured puts 
the stamp of copyright on the edition 
to, which they are attached. It will still, 


of- course, remain open to publish ‘the 


text which ex-hyppvthes: is the same as , 


in -the original edition But: -to ‘take 
and publish’ the notes wil be.a clear: 
infringement.” ° ` . ` A 
»»In Jarrold v. Houlstom (11) the-plaint- 


ifis were" the publishers of a book , 


written by Dr Brewer called the “Guide 
to Science.” The Vice-Chancellor, Sir 
W „Page Wood, haying fully ascertained 
the object: with which: -this:book wes 

QD 1857:3 K'& J 708, 3 Jur. (x. 8) 105]; 
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‘compiled and published and the sources 
from which Dr. Brewer obtained the 
information necessary to enable him to 
write it, stated these matters in the 
efoll@wing passage and laid down the 
principle of law applicable to the facts. 
He said:— ` ‘ 

“Tf anyone by pains and labour collects 
and reduces into the form of a syste- 
- mafic course of instruction those ques- 
tions which he may'find ordinary persons 
asking in ‘reference to the common 
phenomena, of life, with answers to 
¢h¥se questions and explanations of those 
phenomena, whether such explanations 
and answers are furnished by his own 

_ recollection of his former géneral read- 
jng or out of works consulted by him 
for the express purpose, the reduction 
of the questions so collected with such 
answers under certain heads and in a 
scientific form,is amply sufficient to 
constitue an original work of which the 

` copyright will be protected. Therefore 
I now have no hesitation in coming 
to the ‘ conclusion that the book now 
in question is in that sense an original 
work and entitled to protection." 

The defendants were publishers of & 
book called “The Reason Why," which 
was published in parts styled lectures. 
The Vice-Ohancellor held that the second 
lecture contained piratical matter, as did 
also apparently gll the lectures from Nos. 
5 to 25 inclusive The Vice-Ohancellor 

: male the following order:— 

* First, the plaintiff do -bring such 
"action at law against the defendants 
as they may be advised, ... for the publi- 


. cation of the book called ‘The Reason . 
. Why". ...and,that they undertake to 
abide by ny order that this Court may _ 


make with reference to any damage 


occasioned by this order, in the event - 


of the. Jury finding in favour of the 
defendants. And also on plaintiffs under- 
«aking to bring such action to restrain 
defendants from publishing the book 
called ‘The Reason Why' contaming 
the lectures numbered 2, 3 and from 


, 5 to 25 Both*inclusive, or any passage 


or passages copied, jaken or colourably 
altered from the’ book called ‘ The Guide 
to Science,’ in the plaintiffs’ Bill men- 
tioned,” = , i : 

° 


.Of the sai 


. L. Wilson, 


Following that precedent, their Lord- U ' 


-ships having come .to the conclusion 


that the appellants are not;entitled to 
a copyright in the text of this book ex- ' 
tending from page 1to page 82 thereof 
both inclusive but are enti&led to copy- 
right in the notes printed in pages: ds 
to usd both inelusive, they will, therefore; 
humbly advise His Majesty that the 
decree of the High Oourt in Appel- 
late Jurisdiction, dated'the 13th October ' 
1921, should be set aside with costs 
and that the decree of Mr. Jystice 
Faweett, of the 10th March 1921, should ' 
be amended by inserting after the words 
mentioned in the plaint herein” the 
words “containing the notes and glossary 
printed on pages 83 to 94, both inclusive, 
: book or any ‘of them, or 
any portion or portions of the said notes 
or any passage or passages from the 
same," and. directing that the respond- 
ents should pay to the ' appellants all 
the costs of the hearing of the action 
before that Judge, and that’ subject to 
these amendments that'the decree of th 
First Court ought to'be affirmed, © ' 
Under the circumstances the parties 
will bear their own costs of this appeal. 
K.8D. - Decree set aside. 
Solicitors for the Appellants"—Mesara. 
Sandersons & Orr. Dignams. rs 
Solicitors for the Respondents:—Mr. T 
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CALCUTTA HIGH COURT. 
APPHAL FROM ORIGINAL DmORER 
No. 65 or 1922, Ç 
February 18, 1924. 
Present-—Justice Bir N. R. Chatterjea, 
Kr,and Mr. Justice Cuming. ' 
NIRANKA OHANDRA BASU—-: ` 
Darsnpant No. 3—APPBLLANT `` 


I versus arc 

ATUL KRISHNA GHOSE—Puarntire 
. AND OTHBRS RBMAINING DEPBNDANTS—-' 

à E RESPONDBNTS I 
cuu 6 (VIII of 1885) 
chase fauler, whether id voidable— 
Surplus: sale-m oceeds,. claim for Limdtation dol 
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(IX of 1908) Sch I, Art. 62—Cwil Procedure 
Code (Act of 1908) s. 153—Amendment oj 
plaint— Court, power of—Appeal against finding, ^ 
whether competent 

Where a pumi tenure having fallen into 
arreafs is put up to sale and 15 purchásed by one. 


Cos INDIAN OASES. ` 


PE n S ` 
p: 
ety. 
í 
` 3 
D 


dn P 


the defendante Nos. 2 and 


not set'aside 


“3 be directed t$ convey-an 8-annas . 


share of the putni to the plain and 
if that sale (and an earlier gale the 
putnt) be set. aside, the plaintiff prayed, 


of the defaultars, the sale is not void,-but only - that his title, to one-third share in the 


voidable so 


lomg‘as the sale is not sot ande. 
ool 3] k 


11 1 š 
atada Chandra Pal v. Dwarka Nath Pal, 33 , ` 


O 866, 3 O L J 83n, referred to... , 
When the sale has been confirmed the question 
whether ıt is vold or voidable does not arise and 
fied P affect the claim for surplus sale-proceeds 
+, A claim for surplus 
by, pes ani of the Limitation Act and 18 barred 
t 18 $ more t| after the monby 
was withdrawn :[p. 119, col. Ji dx " 
Thb power of Oourt to amand the plamt 
should not be exercised where the effect i8 to take 
amay om Wing aya ene logal. HERR whish 
has acorued to him by lapse of tame. [p* col 1] 
Kali Das Chaudhuri v. .Danpadi Sundari 


N. 
611 at 
Harts 


‘ath 
Ind. Cas 39,26 O. W. N. 73 at 
17,35 O L J 25and Charan Dary Amir Khan, 


1095, 23 R 
-R 1821 (P. O), 


,, ‘An appeal doce not le merely ` agaist findings. 
itg fenore merely agus dodge 
- Appeal against.a decree of the Sub- ` 
ordinate Judge, Burdwan, dated the'30th 
September 1921. : Dl š 
Babus Gunada Charan Sen, Surendra , 
‘Nath Bose: (Sr) and Sachindra Prasad 
Ghose, for the Appellant. PERIN : 
Babus Mohendra Nath Roy and Naren-' 


dra Krishna Bose, for the Plaintiff- “gf'the plaint by 


Respondent. . 
Dr. D. N. Mitter and Babus Sarat 
Kumar Mitter, Atul’ Chandra Gupta, 
Krishna Choitna Ghose, Ramendra Mohon 
Majumdar (for -Babu Rama Prosad 
Mukherjee), for the Defendante.Respond-" 
ents. I "EL ; 
JUDGMENT.—This appeal ` arises 
out of the suit for setting aside the sale. 
ofa putni tenure held under Regulation 
VIII of 1919, and for declaration of title 


` to and possession of 8-annas' share of action for the. present suit. 
` the putni: tenure. There were alterna-, 
tive prayers, namely, that if the sale be : 


d 


- heritance he became ‚a sharer 


.149, Š U. P. L. - 
L 


putni might be declared. ; : 


„It appears that the putni tenure (Ma- 
hal Debibarpur) was held under the 
.Maharaja of Burdwan who is the 
defendant No. lin this case. The plaintiff 
,88 well as the defendants Nos: 6 to 27 


sale-procesds is’ governed ‘were the putnidars, The plaintiff's share 
Originally was one-third in the tegftre 


by right of inheritance, and the remaining 
two-third belonged to the defendanta 
Nos. 6 to 27. The putni fell into arrears 


and was sold under Regulution VIII of 1919 ` 


on the 15th May 1916 and was purchased 
in the name of defendant No. 9, The 
plaintiff says that in. that purchase he 
had an 8-annas;share, because .he had 


h «Bac 
617, 45 O 305, Rebats Raman Basak v. “Said one-half the purchase-money, so that. 


although he had one-third share, by in- 
e c eto the 
extent of.&-annas by the purchase, On 
the 29th May 1916 the defendants Nos, 
6 to 9 instituted a suit, (Suit No. 309 of 
1916) for setting aside the putni: sale, 
The present plgintiff was defendant 
/No. .19.1n that suit, the present defend- 
-ant No.2, Mritunjoy Ghose, was defend- 
ant No, l and the present defendant 
No. 1 the Maharajadhitaj of' Burdwan 
was, the defendant Nó. 2 in that suit, 
During the, pendency of that suit-the, 
putni tenure again fell into arrears and 
was put up to ‘sale, again on the 16th 


ovember 1916. The, plaintiffs. in Suit - 


o: 309 of 1916 applied for amendment 
t I adding a prayer for 
Setting: aside the second: sale also, 


Before that suit was disposed of, the’ 


present ‘suit was instituted, on the 14th 
y 1917 by the plaintiff. The previous 
sult was decreed on the 21st, 
1918 by the Subordinate Judge, both 
the, sales' being set aside. 'On the 20th, 


November 1918, the Court below took... 
zup the present suit, and dismissed E 


on the ground that as both.the sales had 


been- set aside there was no cause of . 


On the 


18th December 1918, the plaintiff appli- V; 


ed "under, section 191 of $he Civil Pros 
. , , N ! ; ° 


ebruary . 


,- defendant No 3. i 


iis" : a2 ‘INDIAN GASES. ' : r. hoo. 
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' cedure Code, for setting- aside the order plaintiffs case was that it was the’ dé. 
dismissing ‘the présent suit and for re- ~fendant No.,2, who paid the purchase-.,. 
storation of the -suit. On the 26th April money. The onus is, no doubt,upon the ` ' 
1918, the Court-granted--the application plaintiff to prove it -There is no evi- ` 
of the plaintiff and -restored the'suit."-dence on’ thé record to ' show 'thüt; 
‘There was an application to this Court ‘defendant No..2 did pay &ny;purchmse- `> . 
for reviving the-order and a Rule was money. , Defendant No. 2 says .in"his. ` - 
issued but it was discharged onthe 23rd -deposition that he did, not pay the pur- 
‘February’ 1920.- `- chase-money The plaintiff himself doés ` 

It appears that in the meantime the “not depose that the  purchase-money 
Maharaja of Burdwan appealed ‘to this -was paid by. the defendant ‘No. 2.; On ' 
Oourtagainst'the decree in Suit No’ 309 the contrary his statement goes to show, 
of. 1916. This appeal -was decided that it was defendant, No. 3 who paid 
onW£he same-day, namély, the 23rd Feb- the money. He says:."I do not know, 

'ruary.1920. The judgment of the Sub-' whence Niranka Babu. (the defendant 
ordinate Judge was set aside and both, “No. 8) paid the purchase-money of the 
the sales .weré upheld by this Court. miam. ,Niranka Babu, took possession ' 

thereupon ‘an additional, issue (Issue of the mahal-after his purchase." ,Thg 

0. 7), vz, “Whether the suitis barred plaintiff, no. doubt, in’ his deposition 
by-the rule of res judicata,” was added stated that the defendant No: 2 pur 
at the -instance of defendant’ No. 7, the chased in the name of defendant No. 3; 
Maharaja, on the 24th: June' 1920 in the’ But the reason for making that asser-.. 
present suit, The-learned Judge pro- tion was, as -appears from his. Cross- 
ceeded to decide this preliminary.issué -examination, “the ‘defendant Ram 
first,-and: by‘his judgment dated the Ohandra (brother of the defendant No; 2 
5th August 1921 held that the "Question was, instructing Niranka Babu an 
asto whether the second sale shouldbe he, was offering bids, (adds) :-.at that 
set aside or not is barred as res judicata.” time Mritunjoy ` was standing at their 
On -the 30th September 1921, the other: side.’ From that I infer that Niranka 
issues were taken up, and the Subordi-- Babu was the benamdar of Mritunjoy." 
nate*Judge held- that: the defendant That fact surely is not’ sufficient for.. 
No. 3'was.benamdar of the defendant holding that the defendant No. 3 wa&. 

. No.-2 The ‘sale under Regulation VIII the benamdar of defendant; No. 2. - Then 
of 1919 was helg to be good, but on the-. there are certain alleged admissians: of 
finding that the defendant No. 2 pur- defendant No. 3 that: he was the.béram- : 
.chased ‘the property in the’ benami of , dar .of' defendant No 2 The plaint- : 
defendant ‘No. 3, he-gave a'decrée to the  iffs witnesses Triguneswar Mitra and 
plaintiff, for joint: posséssion in respect Atul Chandra Adak stated that the 
of &-annas share of the puini with the defendant No, 3 requested: them» not tb 

' `o... Taise the bids: as he was bidding for 
` The defendant No. 3'accordingly has the mahk and that he would be able ' 
preferred this appeal, and so far as this to out-bid others.as he would, get the, 

part of the case is concerned: the only .surplus: sale-proceeds through the de-: , 

` question we have to'consider is, whether fendant No. 2. If, however, the defend-* 
the defendant.No, $ was the benamdar ant No. 3 was really bidding for ihe °. 

. of the defendant No.'2, because; if the ^ máhk, 1t did not matter what the price . 
defendant No. 3 was the real purchaser’ ‘was,-bécause he would get back the 
at the sale, he is- the-owner of the purchase-money out of the ssle-proceeds ' 
,eptire mahal by his purchase at the through the ‘defendant No. 2. Tt ntight 
second. sale, both the sales having been, be that the defendant. No. 3 wanted to^ 
held. vaMd "by*the High Court. ` "deter' other bidders 1f he really request-- 

In determining the question, whether’ ed the other bidders‘ not: to~raise the 
defendant No. 3 was benamdar or not: bida; iñ orderthat he ‘might’ purchase 
the principal ‘point to be considered is, the property at a‘lower price. Itis also * 

yho’ paid the- ‘purchase-money,, The’. to be observed that- the object. of-purr ` 


' P 


t 
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chasing the. property benami would be 


defeated by disclosing publicly at the, 
time of the sale that it was defendant... 
No 2, the defaulting putnidar, who was . 


purchasing the property in the name of 
the defendant No 3 , 
The evidence. adduced on, behalf of 


` the plaintiff, does not show that the 


purchase-money was paid by the defend- 
ant No..2. On the other hand, defend- 


ant No.3 has adduced evidence to show , 


that the purchase-money was paid by 
him. The property was sold at Re. 10,000 
on the 16th November 1916. The sum 
of’ Rs... 1,500 was , deposited on that 


day &nd the balance, namely, Rs 8,500, 


was -deposited on the 23rd November 
1916. On'the back of the challan by 
which Rs. 8,500 was deposited, the 
numbers of certain currency notes, some 


of which were .of the value of Rs. 1,000 . 
each. were noted. The numbers of those 
notes exactly correspond to the number, 
. of certain currency, notes which were 


received by the defendant No. 3 on 
cashing 8 cheque for Rs, 10,000 in the 
Imperial Bank of India on the 22nd 
November. It appears that Rai Nalin- 


akshya Bose Bahadur, the father of 
the defendant ' No. 3,.issued two cheques. 


on the Imperial Bank, one, for Rs, 1,000 
on the 21st, November 1916 and the 
Mia for Ra. 10,000 on the 22nd Novem- 

er. 
Demand Loan ,of Rs. 4,500, all the 
cheques being. in favour of his son, the, 
defendant No. .3.. The Imperial Bank 
of India certificates showing the numbers, 
of notes issued on , the 21st and on the 
22nd November ,1916, and the Loan 
Ledger of that Bank showing, that 
Re. 4,500 was -paid as loan on the 22nd. 
November 1916, support the above facts. 
The Current Account Ledger of the, 
Bank shows” a deficiency in 
account -andthe overdraft, This evi- 


^ dence, certainly is very strong. . . 


Ag'st&ted above, on the 22nd Novem- 
ber 1916 when the cheque for Rs. 10,000 
was. given by the father of defendant 
No. 3 in his, favour on the imperial 
Bank of India another cheque for De- 


mand Loan for, Rs, 4,500 was drawn by- 


him on the same day. _Fyom the papers 
produced by the Impérial Bank it ap- 
3 1 


There was a third cheque for. 


e current . 


pears that Govergfhent ` Seónrities “had | 
been deposited by him fdr tenu 1 
overdrafts "which carried interes} at 8. 
per cent per annum, and if.we are to 
accept the case ofthe, plaintiff, we"have 
to hold that the: father of defendant | 
No. ,31n order that the defendant No. 2 * 
might perpetuate,a fraud, gave his son 
a SUNT Hee Rs. 10,000 while he him- 
self -borrowed money, on the same’ day 
at an interest of 8 percent. per annum. 
We do not see any sufficient reason why 
the father of the defandant No. 3 should 
actin this.way. It is pointed out #hat 
the brothér of defendant No, 3 was mat- - 


-ried to a lady who had some Property. 


and pujas jointly with defendant No 
It appears, however, thaj litigation wag 
going on between the wife of the brother 
of defendant No. 3 and the defendant 
No 2 with respect to some of;tbe joint: 
properties. However that may.be, no. 
sufficient reasons have been shown why, 
the father of the defendant No. 3-should . 
help the defendant No. 2,in this way , 
in order that he might effect a fraud. 
It is pointed ‘out by the learned Vakil , 
for the respondent that the numbers of 
the currency notes received from” the 
Imperial Bank were mentioned on the 
back of the challan, . dated. the 16th . 
November 1916; and were ,subseguently , 
penned through end then entered on 
the back of the secowd chalan which 
throws suspicion on the matter.” It was 
suggested, though somewhat .fahitly, 
that the numbers of the notes might 
have subsequently been entéred on the. 
back of the second challanjin order to 
create evidence’ But the witness Gouri' 
Sanker Panje, a servant of thé defend: 
ant No. 3, who entered thé numbers of 
the currency ; notes on the'back of, thé. 
challan explains the matter, He seid:. 
"By mistake the-.numbers: of ..the seid 


: G O. Notes; were written on, the back. 


(Exhibit E) by me but.on finding, oaf 


.my mistake:penned this through." We’ 


do not see that ‘any 8 ent can Pe: 
founded against tHe- defendant No...3 
on this, mistake, because, whatever the 
intention might haye been, there could be 
no doubt that it was by & mistake that 
the numbers of the notes were entered on 
the back of the first challan and when the 
e 
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mistake was discovered they.were penned 
through and the ‘numBers were entered 
' on the back of the second challan. As 
to the suggestions that the numbers 
of thg notes were entered on ‘the back 
6f the second challan’ subsequently in 
order to treate evidence, 
the ground that the ‘challans which were 
produced in Court are those which are 
given to the party by ‘the, Collectórate 
and retained by’ the party, and that, 


therefore, defendant No.‘ 3 had an’ 
opportunity ‘of ‘havin, the’ numbers of 

notes 5 which e -had received- 
from the. erial Bank, entered on 


the back Ta the chalan. 
place this is a, mere’ suggestion ; second- 
ly, the challan is dated the 23rd'Novem- 
ber 1916 when 
filed in 'the Collectorate, was' certainly 
in existence; and it would be unreason- 
able to assume that a party would 
take the risk of. making entries- 


on the back of, the challa ‘when the: 


falsity Gould be proved'by the production: . 
ofthe challas filed in the Collectorate 
As already stated there is nothing to` 
support this suggestion. The defend. 
ant No. 3 examined hithself. He speaks 
, to the, payment of the, purchase-money 
and of his 
from his "father “for the purpose of 
cashing them, He further speaks to 
having given Government: Securities 
to the Burdwan Raj as security for putni 
renta, 

It appears that notice was issued on the 
tenants ofthe putni mahal on the 28th 
November 1916 by the Burdwan ‘Ra 
that the deiadar i No, 3‘had lod 
the putni,. e receipt-of posses- 
mon dated do. 1st December 1916 stands 


the name of defendant - No. 3; 
They woul no ‘doubt, be in the 
. name of , the ostensible ' purchaser, 


and they by themselves’ do not Prove 
much. ' 
‘The evidence shows that the’ defand- 


ant, No. 3 after his purchase proceeded, - 


tocollect rents - “from. the tenantg ofthe 
putni mahal., .He 
, gomasthas, ‘one *Dinanath Banerjee was' 
appointed a gomastha sof Mouzahs Debi- 
barpur and Raibanda and a registered: , 
security bond was taken from him on 


it is based on. 


In the first’ 


the original challan- 


rrent receipts, were granted "by 


shaving Tecerved the cheques . 


appointed two. 


the 30th March 1917. Another person 

Beni: Madhab Manna ‘was appointed 

omastha of Mouzah Nandal. No security 
ond executed by him has been pro~, 

duced, but ıt appears that a .decree 

was- obtained- agamst the beirs of this 

gomastha.in. a suit for accounts, and 

the prelminary and the-final decrees 

in the case show ‘that the sum of' 
Ra. 234 odd was decreed against the heirs 

of the said Beni „Madhab Manna who ' 
died before the institution ‘of the suit. 

The decree was executed against the 

heirs ‘of the said gomastha, some property 
was sold and was purchased. by a third’ 

party and the defendant No. 3 got the | 

decretal amount: - 

Both the plaintiff -and' the defundunt 
No. 3 summoned certain tenants who- 
Benes dakhias, and ‘one of them, 

bit'3, which was produced at the 
shows ‘that 
the 
‘defendant 


instance - ‘of the plaintiff ' 


emasu on behalf of 
` There: are other dakhilas Die. 

duced by .witnesses .for the defendant ' 
No ,3 which show the samo thing., Then’ 
the- defendant No. 3 has produced. 
challans obtained' from the Burdwan 
Raj on payment of putni, rent after the 
second sale ın the name of defendant 
No. 3 through ‘Dinanath, the gomastha. 
The fact that the name of defendant’ 
No. 3 was entered in the dakkitag on * 
payment of rent to the Raj, b itself’ 
does not ‘prove that he. was the: real’ 
owner,: because, in all -benami transac-* 
tions the name of the ostensible ‘pur-’ 
chaser is entered in rent receipts, but 
taking'all the facts together, especially’ 
having regard to the‘ evidence of 

sion of. the defendant No 3 and the 
evidence as’ to: the payment ‘of :-the 
purchase-money by the defendant No. 3; 
we think that they prove the case of the, 
defendant No.3. The gomastha Dina- 
nath and Gouri Sankar have’ peen.. 
examined. The defendant No.-3: says' 
that he-received ' remittances from. Dina- 
nath ‘gomastha only twice. Dinanath 
also says the same thing. .Then there. 
is evidence given by Dinanath that „the: 
balance of the rent payable :to the Burd- 
-wan Raj after deducting the: amount . 
collected by him from the tenants was, 


. 
4 


D 
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paid by, defendant, No. 3, and: that is; 


the way in.which rent was paid to ithe: 


Burdwan Raj. 'This js, supported by. 
the evidence of the. defendant, No, 3. 
We do not. think that. 'the 'Bubordinate, 


Judge was rjght in holdin 
the C lefendant's story was an eclat 


myth. 

The plaintiff examined three tenants, 
Panchu Jalia, - : Surendra Nath. Ghose 
and Prohlad Ghose. "They ` said that 
they received dakhilas ‘granted by ‘the 
gomastha in the name of defendant No. 3, 
and they asked why thé name, of the 


,.défendant No. 2 was not, entered i in the- 
" dákhilas and weretold that it would be’ 


so done after ‘the ‘suit which "was then 
pending was disposed: of. , 

Itis to be” 
nesses were not oited originally, but were 
cited.only on the 8th August 1921 after, 
the judgment'on the preliminary issue 


(the Tth issue) was pronounced, and in. 


any case the evidence of the witnesses is 
not of any value.: 


The Subordinate Judge. observed, in. 


judgment ;,, “A study, of: the. Tecords 


his. i that. no atep, "good, bad or, in-' 


diferent, was taken on be behalf of defend- 
ant., No. 3, in , this ' ‘guit to, Tebut the 
plaintiffs ' 
No witness ‘was cited: or sum- 
moned for‘ defendant No. 3 and no 
document.was called fot on his behalf 
and even; the , said . cheques from, the, 
Bank were called.for by the defendant. 
No. 2 and; not by.defendant No. 3." It. 
appears that this. finding is jerroneous. 
and ‘is based: upon 8 misconception of 
facta. The sees referred to by the 
Subordinate ge had reference to 
the first ‘ale, and not'tothe second sale, 
in, "which alone the defendant No. 3 
"was interééted. "The, cheques referred 
+ to. “by- the Gourt-belów were drawn on 
thé" Delhi and London ‘Bank, whereas, 
the „cheques which had reference. to tlie 
second, sale, were on the: : Imperial, Bank. 
of Indie... ere:are several ‘petitions, 
made by 1 the defendant; No. 3 showing, 
that-he took steps for the ‘production of 
witnesses and evidence. 
rocesses upon the Beoretary: of-the Bank 
E "production of “the account books. 


The petitions are dated the 39th August. 
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'observed that thées" ito 


‘allegation . "and; . plaintiff's, 
.of' 8-annas share’ 


"Mitra who’ is “related to the 


He took, out: 
. there”, ,Wa8" 


g , H8 


^-^. 


1921, “oth : May 1921 uds th, ‘March 
1921. ° Al that can Be said i&.that at 


' the earliest stage of this suit, the defend- 


ant No. 3 was not -so active as he was. 


at ñ later stage. ' It must be remembered, . 


however, that; at-the earlier’ WEN 
this suit the previous. suit (Suit 308 
of‘; 1916) was pending, &nd,,was not 
disposed:of. by the Court ‘of first instance ` 
until the’ 2ist, February, , 1918, ‘and: by 
the Hig Court, until the 23rd February. 
1920. Itis- ‘pointed out’ by the Subordi-. 


nate. Judge that.'the defendant. No.3. 


did ‘nothing’ in .that sait, his .defen 
in' that Buit bein that’ if tbe pe aa 
sale, was set. aside he was entitled: 
to" get back . the purchase-money. _ 
with compensation, , ‘It, is true ; that. 
the‘ question ‘of, benamt. was 'Taiséd, in. 
connection with the second sale. by. way. 
of amendment. ‘No issue, "however, was. 
ralsed on, the. point, and as a'matter of 
fact the, decision of the first Oourt in’ suit, 
ae 309 of .1916) directed that the 
efendaht No. 2;would get'the puroháse- . 
money bacE, and it was not santil’ the,. 


.second sale was confirmed ‘by...the’ High, 


Court that there was & claim against him 
for &-ànnas. share, and it" became. neces- 
sary then for. him) fight out the "case 
with respect to the. claim .for rers d 
of the putni, 

have pointed. out the .steps taker Ate 
him-for the production of evidence i in his. 
favour in this suit. . 

Lastly, there is evidence, as. "to the: 
negotiations for a compromise of the suit 
which throws. considerable light, on the 
real facts of ‘the , case. ' Sailendra ' Nath. 
Mna. 6 was then the Officiatin .Gor- : 

ent'Pleader of Burdwan and a 
Ranjan Bakshi, Pleader, Assansole, whos 
took part in the negotiations for the com: 
promise, were ‘called by the plaintiff, ‘and, 
their evidenéé goes to show that the ne 
tiations were. carried on: with the 
defendant. No; 3 on the-footin, 
the purchaser of the putni.. iguneswar : 
Jlaintiff,.. 


stated “in his depo&itipn: . “ Bailendra 


. Babu said that he had. heard, from , Mri- 


tunjoy B ‘Babu: that at the time-of the pilam. 
an: understanding, between ' 
Mritunjoy and Niranka’ Babu that 'the* 
latter- would’ give back; the mahal to 


, 


thathé was, : 


vr 
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. Mritunjoy if he paid the purchase-money 
to Niranka Babu *with: interest at 9 per 
cent. per annum, and Bailendra Babu 
said: how could we expect to get without 
payment of interest." That might be so. 
There might have been an understand- 
ing that the property would be purchased 
by.defendant No. 3'and that the defend- 
ant No.2 would getit from him on pay- 
ment of the purchase-money. Assuming 
that there was such an understanding, it 
does not show that the purchase was 
made by. the defendant No. 3 -as benam- 
<. On the con it shows that it 

s the -defendant No. 3 who would 
purchase the property and that he would 
convey the property to defendant No. 2 
if -the latter paid the money. We are 

* accordingly ef opinion that there is no 

evidence ofthe defendant No. 3 being 
the benamdar of the defendant No. 2. 

We have said that the plaintiff has ho 
direct’ evidence showing that he paid the 
purghase-money and: the.cireumstantial 
evi gaca relied upon by.the plaintiff has 
also «lealt with by us. 

‘The Court below has commented upon 
the fact that the statements made by the 
defendant No. 2.88*to the. surplus sale- 
proceeds withdrawn by him after con- 

ation of the sate, viz., Rs: 9,000 are 
not. consistent with each other. He 
stated in his deposition that hekept the 
money in;the Bank. Subsequently. he 
said that he këpt money “with “his aunt, 
aud that, therefore, there is no consistent 
account about ‘his keeping the money. 
Wedo not, however, see the force of the 
observations made by the Subordinate 
' Judge on this point. If it 1s meant. to sug- 
gest that the monéy was:paid to defends 
ant No. 3.it would go to show that the 
money was originally supplied by 
defendant No. 3 and that he was’ repaid: 
by the:defendant No. 2. But. there'is.no 
evidence’’to show that the defendant. 

. No. 3advanced'any money to defendant: 

" No 2.before the sale or that the latte 

repaid it to the defendant No. 3... c5 
° The Court below has also commented: 
on the: fact {hat the account books of the 
defendant No. 3 were not produced by 
him. Those accoust books were in fact 
produced by him, but at alate stage of 
the case. He gavean explanation why 
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these were not produced earlier. But 


‘whether that ‘is satisfactory or ‘not the’ 


defendant No, 3 has shown that the pur- . 
chase-money was paid out of the money 
obtained by him on cashing the cheques 


' drawn m his favour by his father. ; 
e plhintiff-re- ^ 


The learned Vakil for 
spondent has conceded that some of, the. . 
reasons given by the Subordinate Judge 
for deciding against the defendant No..3. 
are’ not borne out by the record. On the . 
whole we are of opinion that the plaintiff 
has failed to. prove that the defendant. 
No. 3 was & benamdar of defendant No. 2. 
That being so, the decree of. the Court. 
below in favour of the plaintiff for joint 
possession in respect of an 8-annas share 
of the putnt mahal with the defendant 
No. 3 must be:get aside. : 

Bo far as the Maharaja of Burdwan is 
concerned the sale having been held to 
be good, is no longer interested .in the 
question raised-in the appeal:and. no 
ground has been urged against him: The 
cross-objection aped the’ plaintiff 
has not been pressed. e appeal -as 
against the Maharaja‘is accordingly dis- : 
missed. . T 

The next question is whether the 
TEE is entitled to get a&:decree for one- 

alf of the surplus sale-proceeds of the 
second sale, That sale, as stated above, 
took place on the 16th November 1916,. 
and fetched a’ price-of Rs. 10,000. The 
defendant No 2- withdrew Rs. 8,999-11-11 
as the surplus sale-proceeds on -the 24th 
January 1017. The plaintiffs claim to 
one-half of this amount is based upon the 
allegation that he was the ownér of.the 
pitni taluk (to the extent of 8 annas)» by 
virtue of his purchase of ıt at the’ first 
sale jomntly with deféndant No. 2. .The. 
first point for determination so far as this 
part of the cases concerned is whether 
the plaintiff was a purchaser'at the’. first + 
sale jointly with defendant No, 2.' The 
Court below has come to the finding, that 
he-was.' It has found that there was an. 


i, agreement between ‘the plainthf. and 


defendant: No. 2 to purchase the taluk at 
the first sale and that the plaintiff -paid 
half the purchase-money. The evidence 
on the point hasbeen placed before us 
and has been commented upon at length 
by both parties. ' The: plaintiff's case 


F 1 


\ 


` 
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isthat he paid Rs. 300, that being one- 
half'of the money which had been paid’ 
into Court on the date the sale took place 
` (i.e, 15th May 1916), and that'he paid 


- & sum of Rs. 2,000 when the balance of 


the money had to be deposited ‘on the 
22nd May 1916. . The plaintiff says that 
he came to Burdwana few days before 
‘the sale and that he expected that all the 
: co-sharers: of the putni mahals would per. 
‘their quota of the putni rent, and he - 
ther says that'he had sufficient money 
with him for payment of his share of the 
putni rent which: exceeded ‘Rs. 300. It 


- appears: that he borrowed: a sum ‘of 


Rar 1,560 a few days before the sale in 
ordér to pay off‘the rent due: on account 
of some putni: mahals held by him under 
- the Burdwan Raj, ‘and he says that he 
had a sumof Rs. 510 left with him after 


. paying the rent due on account of the 


Si 


` Rs. 1,500 a few da 


“other putnis; but as his other co-sharers 


‘in the Taluk Débibarpur did not pay their 
‘shares of the rent, he and defendant 
No. 2 entered, into an 'agreement to 
purchase the taluk jointly in the names 
of defendant No. 2 and the plaintiff's son 
Tarak., Bids were actually offered ‘in 
those two:-names. : The plaintiff has: not 
: produced his axicount books and that cer- 
tainly'is:.a matter for comment, With 
regard to the ‘balance of the purchase- 
money which’ was to be deposited on the 
8th gay (the -22nd May) the -plaintif 
" adduced evidence to hoy that: he paid 
Rs. 2,000 to Ram Chandra the brother of 
defendant No. 2 on account of: the 
balance of his share plus certain incidental ` 
costs such a8"giving security, etc. . It 
‘is' to be observed that in the plaint as ori- ^ 
ginally -filed it was:stated that a sum of 
Rs. 2,000 was paid on the 15th.May and 
there: is no ‘mention of the payment of 
„the ‘sum of Rs.300 on that day. It- a 


‘pears, however, as observed by: the a 


‘ordinate Judge that: the plaint was care- 
leesly. drawn up, and subsequently the 


` plaint -was dmended: * 
ears from the eviden that. the * 


Ita 
financial condition of the plaintiff was 
-not .good-at -the time.: We have already 
Teferred to :the fact that he borrowed 
before the sale- and 


there is also evidence’ that he had to 


borrow money again, but that’ was some- 


D 
. 
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of 


. No. 2- for the purchase o 
-whether the plaintiff paid; one-half of the 
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-tihe after (November 1916). ` The - evi- 
dence that hehad R3. 2,000 for payment 
of his' share of the balance-- ‘of ‘the 
purchase-money does not appear to.be 
strong ‘There is the evidence, howeveg, of 
one Mahima Ranjan, a Pleader of M: le 
who swears that he as sent by his unele 
Rash Behan to Burdwan with money, in 
case his cousin Jotindra Mohan required 
it for purchasing another putni mahal 
that the plaintiffs son Radha Raman took 
two currency. notes from him of.the-value 
:-600:e&ch and that, the said Radha 
Raman actually paid money for. bein 
posited inthe Gollectorate on the: "ond 
May in -the presence .of,the, witness. fhe 
two currency notes of Rs. 500 were,not 
as a matter of fact entered in the challan 


but itis stated _ that the podtier said ‘that ° 


it- was unnecessary to enter the_ S in 
the 'challan. f 
There has been some. discussion before 


-us ag. to the ability of the defendant No, 2 


toraise the amount-of , money which was 


‘necessary: for being deposited; and .the 


Court below has found that te story-of 
defendant . No. 2.88 to, the: raising of the 
money was false. . But“ it - does mot 
follow that it was false.. . He might ‘have 
raised ‘money in «case x, ¿the : defendant 
No. 2 was unable to pay his share ofthe 
purehase-money. The question. ,we have 
to consider is whether thore was an agreó- 
ment, between the plaintiff and defendant 

tho; taluk and 


purchase-money . The plaintiff has , -pro- 
` duced two letters purporting to have been 
written by the defendant: No.-2 from 
, Purulia. One is Exhibit.8,. dated:the 93rd 
May 1916, which, if genuine, proves-the 
case of the plaintiff. entirely, pei it 
contains a clear admission off Rs. 2,000 
having been paid by the plaintiff to Ram 
Chandra, the brother;of defendant No. 9 
for the purpose of purchasing Debibarpur 
at the auction sale. -The defendant "No 2. 
denied that the letter was written by him. 
The Subordinate, Judge come; torthe 
finding. that the. letter was. in-iherhand-* 
writing of defendant No '2. There is-sgme 


similarity between his handwriting and 
the writing of the léetter,. but in-.the a&b- 
sence of any expert evidence on the point 


we.do not thi 


* . d . io dz 


Pere a^, 


or oC 
ae e der Sep MS ES 
. 


k it safe to rest pur decision . 
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on this’ letter. ^" “are other circum- 
stances, however, upon which the Court 
below ‘has relied, ‘and which we. think have 
an important bearing on the ‘case. The 
firat`is that ‘joint bids were’ offered in 
the names of Tarak ‘and defendant Nov 2. 
The, plaintiff's ‘son. Tarak was present 
in Court at the 'timé òf the auction'sale 
and if joint bids were offered 'in the name 
‘of said Tarak, it, is difficult to see 
why his’ hame was joined . unless it was 
ge that the defendant’ No. 2 and ‘the 
should jointly purchase the pro- 
The defendant's case was that 
in whose name: the bids were 
offered: jointly with defendant ‘No. 2 ‘was 
the son'of Ram'Ohandra, the! brother of 
, defendant No. 2, ‘It a pears, oe 
* that Tarak, the son otiam Oh 
,& child oné ‘month old at that ud ri 
‘ing to the plaintiffs evidencé, and” & 
year" old^:üceording" to the: dedendaiit's 
evidence: ‘Ram Ohandra hhad'other'grown' 
úp: "Bons" 'and itvis extremely unlikely that 
bids Should be offered jin the name jot L 
child. of sd tender an agé:'"'" 
' The ' defendant's Mo J is that 'when 
. bids: were going'ofr in the 
the. defendant o. 2 and Tarak, 
Chandra ' came and „objected to his being 
mixed up‘in. thé matter "of the; purchase 


plaintiff 


. and thereupon the name of his “son Tarak 


was *strtick out from: ‘thé bid-sheet. 
Ram ' “Chandra, admittedly executed a 
security bond ‘on behalf of his brother; the 
défendant’ No>2, in favour of the gemin- 


` dar ‘(the Burdwan Raj) as security’ for 


the’ Tent of,the 
the defendant ‘2.: The’ evidence as 
to when the name of Tarak was struck out 


from the bid:sheet is confiicting, but we ` 


` think having regard to the evidence of the 


_ Nazir that it wasstruck óut by Mr. Wad- 
dell, the ‘Collector, and initialled by him 
when the bids were closed and the bid- 
sheet was placed before him. The name 
of Tarak ap onre jointly with ‘that of the 
defendant 2 -in the challan by which 
ethe earnest Soney was deposited on the 
*date of the sale.. It is said by way of 
explanation , ‘that Bhuban Banerjee who 
wrote out: the chdallan was not aware of the 
t that the namé-of Tarak had been 

ick out and in’ ignorance of “that fact 
the ¿hallan was written ovut in the joint 
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‘joint namés ‘of , 
But- 


wore” mahal purchased by: 
° 


' B994 
namés after the’ gale. ' Bút as slated ayaa 
the name of Tarak was struck out after" 
the bids‘had been closed: and the ‘challan, 
was,corrected, aB it appears, by the Naib 


Nazir” 
"The'áecond ciréumstanes is thatduring ` 


the negotiations for ‘compromise 'of the | 


present suit in'the lower Court, ‘which, 
however, was not successful, the fact that 
the plaintiff had paid money for the 'pur- 


` Ghase'of thé putni &t the first sale 3 was Bet 


up in the pre&ence of the defendant No. 2: 
we appears from’ the evidence of Sailendra 
Mitra, the then Government Pleader’ 
on Burdwan, and Mahima’ Ranjan Bakshi, 
Pleader, Assansale that defendant No. 2° 
stated that if the plaintiff had paid money 
to Ram Chandra, he would. ascertain it 
from his brother ‘and repay’ him: . Of 
course, there was ‘no distinct. admission 
that the plaintiff 'had: paid any; money. 
But, the Kanpe had set up & case ‘ot 
payment: of He. 2,400 (in his plaint ‘and. 
these: edat Mor compromise ; ‘took: 
place ' long anes Er ‘Tt. is’ improbable 
that: defendant’ No: 2’shoild not; have 
asked ‘his’ brother Ram Chandra" 88: to 
what’ sum, if any, -had: been; paid by 
ihe* plaintiff: for thé “purchase, of the 
putni'taluk. In these circumstances we’ 
are ‘unable to! differ from the finding 
that * the: plaintiff paid’ one-half of the’ 
purchase-money:' It'is next contended’ 
that ' the plaintiff, ‘having: ‘admittedly 
purchaséd the property for the ‘benefit, 
of his ‘son, the suit could not be'miin-' 
tained’ "by him. ‘But until there was a 
conveyance ‘executed by him the interest 
in the property remained im him. Any: 
disclaimer would not pass the interest to 


-his son; and‘ the son’ ; position was that of 


rye 


a benamdar. 

Tt is forther'ürged thet the ‘purchase 
of the putni by one of the defaulters was 
void; but so long as the sale, was not get ° 
aside it must be taken that it’ was only 
voidable. :'See Gobinda Chandra Pel v. 
Dwarka Nath Pal (1). The sale “has been 
confirmed and the'question whéther it 
was void or voidable does not‘arise and 
does not affect theclaim for we surplus 
sale-proceeds. 

‘We now come to the questions of amend- 


` 


(1) 38 0,048, 3 0. Lyd! 99... 


~ preferred-an ‘appeal is nót"entitled- t9 


n 


P 
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ment of the :plaint'ànd imitation) Büt, ‘oft thet, one-half” ‘of the’ 
before doing «so; we must notice- aeon- ‘pro 
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See Upe muss ui e AEn 


gütplüs ‘Bale 
ceeds," On tha 31st ‘May, 1920, “an 


tention raised oh behalf of the plaihtiff application - for amerndínent ‘in ‘respect 
viz. that the’ defendant No, 2/not-having .of' the surplus sale-proceeds:;was made 


Taise any: objection ‘against ‘the- findin 
of the. u bofdinate ‘Judge.’ . The Sub: 
ordinate Judge gàvé-a& décree-for pos 

an 


` geasion to the ‘plaintiff: in- respect of at i 
B&-annas' share óf“ the. property: "The open, ard, was. finally. decided, in; the 
Lb dicm o ETATE 


.quéstion-'of the surplus sale-proceeds 
would -arise ` only if that decree for 
possession was set aside: 


decree 


|: for ‘the first time. - The. defendant: No. 2 
objected "tò. the ‘application 7. but thé 
Court: on: the 18th” J&ly- 1990: allowed - 
the’ plaint to' bes ariéndéd: . The"quesg-: 
tiori, however; seems’ -to . havé . been." left 


judgment): "5657 L ok 
- The: question, is -whether - the’ applica: 

There was no tion’ " for" amendment", ‘pre 
agiinst- the’ 'deferidant’-No, 9. allowed:' “It is. contended ,on’ Behalf of 


- '- Properly 


with respect ‘to' the'surplus-sale-proceeds the" appellant, -that' the-claim-in-Tedpect’ : 


” and an appeal -does not, 'lio. merely of: the-surplus"sale-proceedswas “barred 


against findings.” In tariy case“'having . at 


. ‘regard to thé provisions: of O. XLT; r. 33, 


T 


Oivil Procedure Code, we'caü give such 
relief to' defendant ‘No. 2;'as he maybe 
‘entitled’to. ^ e pp 0 vM M ret eg 
' fThen^cómes,.the question, of amerid:' 


the "date" of ‘the .application’* for 


afnendrmient (31st Máy:1920) asthe'surplüs `e 
sale;proceeds: wera: with, 
defendant. No:;.2: on the: 24th: January 
1917, and that, therefore, the.‘améndmént, 
, oüght ‘not’ to hava  béen- allowed;: We 


wn’ bys the 


š 


ment''oft£he plaint; It armes :in' this "Have:to. gee,therefore,whether'the,elaimy | ' 


"T 


way. -The-'ürst.eale, as already ‘stated, ` in’ respect'of:the surplus. sale-proceéds 


took place ‘onthe! 15th’ Mayi 1916 ‘and was "barred bý“ limit 
May -1916, Suit 1N0::309. of ard -1920. The- claimfor, 

e 
todk’placs om the , the-Limitation Act;.úndertwhióh'a ‘suit’ 


on: the 20th, J Q 
- 1916 was'instituted DUAE Nos: 6 
to 9: The’ seeond''sale 


by « limitation on the: 81st 
the “surplus 
roceeds comes "under Article 62 ‘of 


_ 16th: November' 1916. .On' theu 22nd  h&8^to' be: brought* within ‘three years 


November 


11916 the ,plaintif-put'in an’ from. the! date’on” which the. money ; Was’ 


wor application Ae d «that: the’, payment ' received by- the defendant: /There vis! no’ 
PORUM 


a) 


«instituted: on. the 14th 


the 8 
withheld for 
held-.that- ‘no ‘action «could: bë, 
vitliout an ‘injunction from! the 

. Court. ‘Oh ‘the’ 24th ‘Januari 
defendant :No.'3 "withdrew th 


Y 


lus'igale-proceeds, might- 'be ddubt -that_money-was! received 'by'fhe' ` 
or» one month’. but-the Oourt " defendant‘ on "the 24th" January ! +1917- 
taken’: and the daté ‘of the-amendment; was'91st - 
Oivil -May 1920 which , was "nore. than ‘three 
1917. the years. from the former’ date.’ ; It ig/con- 
sum: of. tended on behalf of the: plaintiff? that 
Rs. 8,990 odd, thgt being’ -the ‘sirplus: , the :peridd--between’,the: date on~which' - 


sale-proceéds'-- "The ‘present, suit wás ; the sale’ was get ‘aside "by. then Court ` 


^ May 1917 (when'-the' suit- was instituted)’ 


^ to: claim’: a.tdoiety -òf 'the- Burp 


jud “in ‘the alternative ^ 


May 1917:..: There’ «below in 'Buit«: Nott 
| was'^originálly no»-prayer in: the: plaint, \ February, 1918) and 
'' about the-surplus ;saleiproceeds,’ though: 
` iti was'-open'to. thé plaintiff;on' the l4th* decision and’ up: : 
February. 1920), should ‘be'deduoted and 
lus sale-‘-. that if that period’ is.deducted,-the claim 
He: wag for the surplus sale-proceeds ‘would be,- 


‘upheld**the " aale' (23rd! 


ully aware of the fact that :the‘defend--. initime.* The cass, wdoes=noticome under 


ant, No.2 had withdrawn, thé whole of ` 
-Ahe.,8urplüs ‘sale-proceeds * . 
`objeeted «to; the: withdrawal. , On the 7th 


«amendment of the, plaint praying for- 


‘was no prayer for amendment in respect question of, suspensioh bf the. 


a refund of ,Rs. 2,000, in case the first, 
sale was;-.set aside; even .then. there, 


MJ 
+ 


] 


section! 14 of the: Limitation Act’ as’ the ' . 
as. he: had, plaintiff Wia not pro ecu MG Wren QUA ty 
suit, nor. does it fall sun 

-May 1920, an' application was: made for ‘section of th»-Aoct. ." . 


1 der. any;, othgr - 
‘The.-pleintiff evidently relies upoh the 
rinciple af suspansion; of time, which, 
as been'laid down in some cases. The 
period of: , 


` ` 


309- of 1916: (918! -* 
1 _ the'ithe date: ont’ -, 
which. the.High.'Courtreversed -that!^ ' 
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limitation ig one upon which the authori-: 
ties do not seem tbe uniform. . In 
the well known case of Ranee Surno 
, Moyee v. Shooshee: Mokhee Burmonia (2) 
the Judicial Committee in determining 
wheter the cause of action accrued 
. with ,reference to’ section 32 of Act X 
of 1853, at the end of each Fash year 
„- When, the rent "became.due,or at the 
, date of the decree reversing “the auction- 
`. gale. “of the putni, taluk “belonging to 
. the zemindar, decided in “favour of the 
latter date. That, therefore, was a case 
in «which the’ question was when did 
“he cans of action arse for the suit, 
. and, it was 'not really a case of sus- 
naion of the period of limitation 
he case of Hukum Chand Boid v. 
P Pipthuehand Lal (3) is also'not.& case 
‘of, suspension of the period of limita- 
° a tion, Their. Lordships held that the 
_sale had not becbme final and conclusive, 
in other words, for the purpose of the 
. question ef limitation the sale had not 
, become absolute. On the other hand, 
. in, the ease of Som Ram v. Kanhatya 
Lal (4) where'there -was a ‘fusion of the 
_ interests of the mortgagor and the mort- 
gagee fora certain penod, and: 
contended that limitation was suspended 

. for that rom their Jordsh: 8 .observ- 
ed :— There is nothing in Act XV, of 
.1877 which would justify this Board ir 


‘holding that, once! that period of limita- . 


tion has. begun, ae run in this, case, it 
-could be suspende Their Lordships 
consider that 1f they were tvhold that, 

. by reason of the: fusion’ of interests 
betiveen 1883 and 1898; the period. of 

e, limitation was suspended, they would— 
“this not beng a suit to which the 

: | proviso to section 9 of «Act XV of 1877 
Japplies—be deciding, , contrary to the 
"he ross enactment of that- Section that 
en once: time has begun to run no 


en, 
ELA 24, iw R P: O 5, ?BL 
P nl 


331, l'Ind Dee (g &)189 (P O 
‘ Cae San’ 444, 40 O 070; 23 CW N 
72% 17 A L J 514, 30.M L `J 557, 21 Bom.L 


R 652, 1919) M. W. N $m 300 L J Tl, 96 M 
L T, 131, 10L W 4180 (P O 


(4) 19 Ind Cas 291,35 A 17 O W N 0805; 
18 M L T 437, 11 AL X (91) M W N 
470, 17 O. Li J. 488; 15 Bom. L'R, 489, 25M. L 


A (P. 0) 


i 131; 491, 


it’ was 


. were bona fide 


subsequent disability “or, inability to sue. 
But in the case of Lakhan . 


1n 


Stops it, 
Chandra Sen v. Madhusudan Sén (5) this 
Court acting upon .the principle of the 
cases of Ranee Surno Moyee v. Shooshee 
Mokhee Burmonta (2) and Prannath Roy 
Chowdry 
the plaintiff's right to bring an action 
was suspended ‘for a certain period;- the 
decimon of this Court was approved 
by the Judicial Committee in the case of 
Nrityamoni Dassi v. Lakhan Cunder Sen 
(7) In that case two out of three 
brothers were dispossessed of, their 
shares in certain properties by the third 
brother. One of the brothers who were 
dispossessed brought a suit for recovery 
of possession, of .his share as against 
the other two brothers as defendants. 
One of the defendants supported the 
plaintiff, and set up his,own right e 


one-third share in the, property. 
appears that an issue was raised ie 
between the | co-defendants ~ as to 


whether the defendant who supported 
the. plaintiff was- entitled to a certain 
share. ; The 
decree nof only in-favour of. the plaintiff 
but also declared that the defendant had 
one-third share. On appeal the decree of 
the Trial Court in favour of the plaintiff 
was upheld, but was set; aside so far as 
the defendant .was concerned, It was 
in these circumstances that this Court 
and the Judicial Committee held : that 
limitation was suspended from the date 


' of the decree of the First Court to the 


date when that decree was set aside on 
appeal. The Judicial Committee observ- 
ed as follows :—“ Limitation would, no 
doubt, run against them from that time. 
But it would equally without, doubt 
remain in suspense whilst the plaintaffs 
itigating for their rights 
ina Court- of Justice. They had in the 
suit of 1896 before Mr Justice Henderson 
associated, themselves with the plaintiffs 


, O55 o 20, 12 C. W N 326; TOLJ 58, 3 


(8) 7 M 1 A. 323 at p 357, ¿W.R PO 31 
ad O J 307,1 P J 692,19 E R 331 


D S Jaa Cue 4h 43 O. 600, 20. ON z 
30M L J 5°9 in 1M'W N. 332; 3-L. 
W 47, 18 Lis L R. 418;94 O L J 1; 20M, 
L, T. 10 (P. 0.) : $ 


t 


v. Rookea Begum 46)' held that . 


Court actually passed a. 


"Yol. 83] E; n I uw od 


NIRANKA OHAMDRA BASU v. ATUL KRISHNA Hoss,” rd i 
` of tho. J dicii Ooritalitos i is thie: „that . 


in that action and .had. -asked -for an 
adjudication in, those proceedings of 


their rights. A distinct issue was framed 


in redpect of-their ‘claim, to which no 
objection seems to have been made by 
the appellant... It was an effective decree 
made by a competent Oourt “and was 

capable of ‘being’ enforced until set 
aside. Admittedly, if the period during 
which’ the plaintiffs were litigating for 


their Tights | is deducted, their present, 


suit is'in time, Their Lordships are 
of: opinion that the plea of limitation was 
rightly overruled, by the High Court.” 

t Now, ‘what are-the facts of the present 
case ?- Here the ‘plaintiff hiniself did not 
institute any suit. The suit-was institut- 
ed by the, defendants Nos, 6 to '9 for 
"reversal of the’ first and subsequently 

by way of amendment they- prayed for 
setting. aside ` the second sale. The 

‘plaintiff was: interested in upholding the 
‘first sale because, he had ‘purchased the 

property at the first sale.’ 

was interested in having the second sale 
get aside 'he does not, appear to ‘have 
taken any part. in the suit. It’ is true 

that’ in the case of Nrityamoni Dassi v. 

Lakhan Chunder Sen (T), also the plaint- 

iff did not institute the previous suit 

and was a defendant, but “as pointed 
‘out by their Lordships, he had- assocjat- 
ed with the plaintiff in the previous 


‘suit and had. ‘asked for an adjudication , 


of his rights in that suit. ` A distinct 
issue was raised in respect of his claim 


to which no’ objection seems -to have, 


been made by the other defendant. It 
'as:in these circumstances’ that the 
‘plaintiff was held entitled to suspension 
of the time during ‘the tirhe the décree 
in the: previous: suit remained in force. 
The: case of Soni Ram v. Kànhawa Lal 


. (4) does not appéar to have been brought, 


to the notice of the Judicial Committee. 
A Full Bench of the Madras High Court 
in. the case of Muthu Korakki Chetty v. 
Mahamad Madar Ammal (8). considered 
the decisions, ‘of the. J udicial Committee 
on the question’ "of suspension of limita- 


tion? and one of the learned Judges’ 


(8 Ayyar, J.) observed “The true 

rule deducib. e from these.. .decisions 
(8) 64 Ind, Oas. 88; 43M. 185; 28 M. L, T, 459; 

BML J. 1 (F. B» i 
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Though. he. 


‘ant No. 2 that even if the: clai 


[i v k jd a : 
E mos 


ie 


EE to the exemptions, exclusion, 
e of computation? and' the excusing . EN 


of delay, eto, which are provided in 


, the Limitation- Act, the language of the ` 


third column of the First Schedule shoutd™ 


"be sò interpreted ‘as to carry. out, the 


true intention of the Legislature, "that 
is to say, by dating, the cause of action 
from & date when, the remedy is avail- 
ble to the party. This is’ a rule of 
construction, and not & rule of law. I 
would answer the reference as above 
leaving each case to be, -dealt with in. 
the light of these observations." Hows 
ever. that may be, we do not think that 
the principle of Nriyamoni Dassi v.. 
Lakhan Chunder Sen (7) should be ex- 
tended to the facts of'the present case 
and we are accordingly of Ópinion that 
the claim.for the surplus sale brocesda š 
was barred by limitation on cim 31st 
May 1920 when. the Amendment. was ap-. 


plied for. 


. It is contended on ' behalf ofthe defend 
forethe 
surplus would:have been barred by limi- 
tation, it, would be no ground for dis 
allowing the application for amendment. 
Reliance :18 placed upom the case of" 
Mohummud Zahoor lj Khan v.'Thakoo~ 
anee Rutta Koer (9), where their: Lord- 
ships allowed an amendment of the plaint- 
on the ground that a new suit would , 
be barred by limitation.. Bat the reasons 
why the amendment was allowed is thus. 
stated :-“.The fairer.course is to do what ` 
the Judge of the Court óf first instance. 
might under the Oode of.Procedure have: 


- done ‘at an: earlier’ stage ofthe course, . . . 


namely,—allow the appellant to amerid. 
his-plaint so as to make it a plaint against .- 
Rutta Koer alone’ for the ‘recovery’ of > 
money due on a bond. - Her liability-on 
the boad may thus be tried on the! 
issues already settled." It does: not. 
appear that the claim would have been 
barred had the amendment been allowed 


_by the Court of first, instance, in that ` l 


case. Then, again the claim for recove 
of the money allowed by way of amenda 
ment could be, as pointed- gut by their 


468 ot p 4,9 W R P O 4, 2- 
2 Bar, P. O J. 380; 20 E. R. Erf ° 
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A 
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Lordships,, tried n the. issues already 
Bettled. - 

‘Here the claim “for the surplus sale- 
proceeds could not be tried on the issues 
in the case, and although’ thé claim for 
péssession’ of an &-annas share and that 
for recovery of an 8-annas share of the 
surplus, proceeds might be-said to arise 
out of the same transaction, the cause of- 


` &etion was not identical [see Samanathan 
, Chetty v. Palamappa Chetty (10)]. 


Ina series of cases it has been held: 


~ that the power of the Court to amend the’ 
pon- should not be exereiBed . where 


e effect is to take away. from the défend- 
ant & legal right which has ‘accrued 
to him by lapse of time. See Kal. Das 


„Chaudhuri v. Danpadı Sundari Dassee 


i OT ws Upend 


[S t Roy v Janaki Nath’ 

oy (12), Rebati Raman Basak v ` Haris 
‘Chandra Basak (13) and Gyanendra Nath 
Chakravarts v. Poresh Nath Pal (14). The: 


, rule is recognised by the Judicial Com: - 


^ mittee'in the case of Charan Das v Amr- 


. that. there are any 


Khan (15), where it was -held that there , 
are "cases, in which. that ‘consideration 
is outweighéd by the special circum-. 
stances of the case .We do not think 
special circum- 
stances ‘in, the Present case to outweigh. 
the rule, . - - 

The -last question is whether tlie 


E genii is éntitled to recover- the sum of ' 


2,300 paid by him on account of the 


-purchase-rhongy and.other expenses. The 
application for amendment so far as this ^ 


claim is concerned was made on the 7th’ 
May 1919 within three years of the date 
on` which the money was paid (15th and 
22nd May 1916). The application was. 


ordered to be put up later, and was taken. 


Muros Cas 228,41 I A 142,180 W N. 
61 7 New Law Reports 56,, 83L,JP O 131, 
(1914) À. O 618 110 L T 913 (P 0) 

(11) 43 Ind Oas 893, 220 W.N 104 at'p 109, 
270 L J 403 


(12) 4T Ënd Cas 199, 89 O. WN 61 ét p 617, ) 
9 58 pa. Cas 005, 24 O W N 749 at p ` 


o 09 S dnd One 39, 280 WN 73 at p 77, 35 


05/57 Ba. Ou 608, 47-1 A 285 48 O 110;, 
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üp aides with ‘the subsequent’ application’, l I 
- ` dated the 31st May. which related- tothe ` 


claim for -surplus. gale-proceeds. and, in: 


the alternative for refund of 'the' bum. 


chase-money. ‘It, is ‘stated in the order-^ 
sheet that the, Application, ‘dated ` "the" 
7th, May, was not’ .préssed. ^ But’ the’, 
later application for amendment filed on : 
the 3lst May 1920. which as stated above, 
related to'the récovery of, the `; plus 
sale-proceeds and'in. the ‘alternative tor 
the recovery of Hs. 2,300 was“ ceria. 
pressed; it was, therefore, unn 


ecessary to 
press the application, dated the Tux May, 


tely. : 

"he result; therefore, i is that the laint-' 
iffs claim so far as the surplus’ sale-pro-” 
ceeds are concerned: is disallowed, but 
the plaintiff will get a decreé for the Bum 
which he had paid to the defendant No. 2' 
for the purchase of the first sale; namely, 
‘the. sum"of Rs. 2,800. 


The plaintiff and ‘defendant . No: 2 will. 


bear their own costs in this Court aa well’ 
‘as in the,Court below, “The Maharaja ot 
Burdwan, will get three gold. mohurs from. 
defendant No 3 and;t stwo gold mohurs from 
the plaintiff as his costs * in.the cross-ob- 
jection. Defendant No. 3- will ‘get ‘shia 
costa from the plaintiff in this appeal, the , 
hearing fee being assessed at 5, gold, 
mohurs.. 

‘The plaintiff must pay the costs’ of the 
Maharaja m the lower Court-and Half thé - 
costs of defendant No..3: in the’ lower" 
Court Defendant, No 92' will not "get 
costa of the additional ‘Papers printed; ‘out 

„oÊ Court. , 0. 3 
K. 8 D, d Appeal allowed 
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MADRÁS HIGH COURT. ; 
Or RayIsion Purition Nó; 935 | OF 1922 
; , duly 21,.1924 ~. . 
` Present.—Mr ‘Justice - Reilly: 
SUNDARA THEVAN AND Nord 
j DEPENDANTS-— PETÍTIONERS '- i 
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” RESPONDENT e R 


to meli Price 


4 


greemeni ° E not . 
effected —V endee's remedies" icon of Court ` 


—Sw for refund of purchase-mong; 
Court, guridiction o... 


t . 


) OOUR ar 


EC 


. the: 'decrée ò 


' Vol B3] 
SUNDARA THRVAN v. _ANANTHAN KALADI: 


If a person, agreeing to” sell his land, ENEA 
sum of money from anothér but afterwards refuses 


to perform the contract the latter is-not bound to . 


sue for specific performance ‘of’ the contract or 
for ita rescission. He is entitled under section 39 
ee ko patan a d ape 
and on his domg so, the owner of land's b 

i0 restore the pérchase-money paid to him. ü ae 


LA, suit for recovery of such money ia of a small 


cange: Dam 

` Er pa Y Saihap y Sathirasu, 1Ind. 

“ons 052,5 T. T: 996; 19 M. T; J. 990 and Pach. 
v. Narayana, 


11M, 909, 12 Ind Jur. 93 
I T 1:4 End. Deo: (8; 8) 187, distinguished. 


Petition, under section 25 of Act IX of 
1887, praying ‘the High, 'Oourt.to revise 


B..Q. 8. No. 105 of 1922. . 

‘Messrs. Watrap and A. 8. „Srinivasa 
Aiyar, S4 Subrahmanya “Tyer, ` for’ the 
Petitioners ° 

` Mr. K. Bashyam . Tuesgar, for the Re- 
spondeni: p ua "n 

JUDGMENT. —Plaintift dud io: re- 
cover R&.,:85-and interest form, defend- 
n alleging that defendants orally 

greed io sell to him certain land | for 
Re 8 85 and.on 4th August 1919’received 
that-sum?from him for’ e Jand, that they 


‘failed to convey the -land to him and even- 


‘tually refused tó;do-go, but orally, agreed, 


^ «to return this Ra: 85 to him with interest. ` 


: Defendants deniéd the whole transaction, 


' and denied, that they 
` that amount. 


denied that ‘they Had eerie i the ‘Re. 85. 
eed to re-pay 
"The 'Subor 
rds tried the suit as a small cause 

.He found, on the.only issue framed; 
that" defendatits ‘agreed to sell. the’ land 
to plaintiff as-alleged-.and, that plaintiff 
advanced the Rs. ‘85 ‘to ‘defendants, as 
the 
for plaintiff ‘for Rs. 85 and interest as 


claimed: Defendants now pray for revision. , 


- "The ' first point ^ "ur d before mie 
for, defendants is that the`suit was not 
of. small cause naiure'and that the’ 


; Bubordinate Judge: ‘had nó ‘jurisdiction’ 
to” try 
argued ‘that in the circumstances alleged. 


it ás such: Defendants’ Vakil’ 


plaintiff was entitled only to sue for 
specific performance of the contract or 
for its rescission and a suit ‘either 
of ‘these ‘reliefs would not be ofa small 
cause nature, But I: Bee Ro. reason - why 


As ae 
1 dn ' B . 1 


< INDAN CASES. es 


the’ Court of the. Subor-’ 
. dinate Judge, Ramnad"at Madura, in, 


nate Judge of- 


„allege 


purchase money. He‘made à decree , 


` Dec. (s 8) 187, 


$ NOMEA qug N S e 
^ m dr pu gx " jo. 


(e^ i 
Pas R ` Q t 


/ u ' . 3j 
c Se e Qa ordines 


“plaintiff? should ba ‘confined’ to those 


remedies. If ther@ was a contract and’ 
defendants refused to, perform it, plaint- 
if was at liberty under séction 39'.of 
the Contract Act to put an end,to it 


. and''on his doing so; defendants: were 
‘bound to restore, the 


Rs.. 85 to “him, 
Plaintiff, if contént with that rélióf, was 
entitled to sue for it and such a suit 
is of a small cause nature. Veerasa- 


n Ti v. Sathapally Sathirazu (1) which 
endants' Vakil has quoted does not 
ins him. In tH8t čāse a vendor sued 


his Pande. for the purchase money and J 
the learned Judges held that’ the suit 


"was for specific performance, of the con- : 


tract, and, therefore,-not within the- juris- 
diction ot a Small Oause Court. That 


„is obviously a very -different case from ' 


the, present. suit The other-case quoted , 
for. defendants Pachayappan,v. Narayana 
(2) in Which it was. decided that a suit 


to recover purchase money, under,sSec- ` 


tion- 315; of “the .Oivil' ‘Procedure - Code , 
of 1882 iwas “not cognizable , by & Court 
of Small ‘Causes as the suit «rose "neither ' 
from a contract nor quasi ez-contract, 
is not applicable. . 

The next objection urged: for “de- ' 
fendants' is that, in order to ' support : 
hi judgment; . the Subordinate Judge 
ought, to have found, specifically on dis- 
tinct ‘issues that plaintiff put an end 


'to."the 'contract'and ‘that defendants 


ágreed as alleged to r&pay the Rs. 85. 
I do not think that the trial can be regard- 
ed as defective becàuse the ‘Subordi- 


naie' Judge did not frame separate issues - 


as su gested. Defendants, denied, the: 

Ü contract altogether. Plaintiff Dy Y 
his suit declared his election’ to “put'an : 
end to the contract. - When the Subordi= 


_nate :Judge had found on the issues :- 
framed that the contract was true and“ 


that ,plaintiff ‘had : advanced Rs.` 85- 
to defendants as the’ purchase money, 
judgment for the returning of, that amount ; 


. hàd to follow , 


The only other : point urged’ büforé ' 
me is that plaintiff >is not entitled. to 
interest on the Rs. 85. „On that pomt ^ 


„O Lind Cas. 552, 4M LOT 296, 19M L J. 
oO acm, 12 Ind, Jur 93 and 38];. £ ind, 
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'RAMJI BAM D: BAMASRE RATT. 
I: agree with defendante. ` Thtereat can- 


- not be awarded in tig present case under 


' be modified bp. 


^ 


“the Interest Act nor under any other 
‘principle which can,be applied. 

.7 The Subordinate Judge's decree will 
reducing the amount 


decreed, from 138-6-0 to Rs 85.° In 


. other respects, the petition 18 dismissed. 


: Parties will:pay and 1eceive propor- 


, tionate costs ih both Courts 


-Y. N. Y. Decree modified. 


PATNA HIGH COURT. 
3 QOrvit Revision No. 136 or 1924. 
`° dune 25, 1924. 
Present:—Sir Dawson Miller, Kr, 
- Chief Justice and Mr. Justice Foster, 
- RAMJI RA n quy 


_RAMASRE RAUT- -Derannant— 
bile Parry. | xac 
Prosedyre Coas (Act V of 1 
"Government of - ndia Act (5 d 8 Geo Vio aD, I z 
, —Hagh Court—General powers of sup periniendence 
—Bengal Tenancy Act (VIII of 1887). a s6— 


` Enhancement of rent, gut" for — Coutt,. power of. 


` 


^' power under section 36 of ihe B 


PES 
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The High Court shall interfere in revision 
under its general powers, ef. supermtendenge to 
prevent en'enquiry which would not only prolong 
ths litigation unnecessaril 

- &'determmation of the ri 
* an improper bass [p 1 


of ia parties npon 
In a swt for 


ent ee nk tie Oe bas’ 
enancy 

Act tp make an order which would bear lees 

hardly on the tenanta [p 126, col 2 

It is mnproper and unfair to make an order 

for enhancement of back rents 1n a case which has 

been" prolonged for a great length of tıme [tbid] 


` Application: for revision of an order 
of the, Subordinate Judge, Patna ` 

Messrs, H Imam, L N. Singh and G. 
Das, for the Petitioner 

Mr A N Das, for the Opposite Party. 


`. JUDGMENT.. 

» Miller, .C. J.—This is an application 
on bebalf.of the plaintiffs under sec- 
tion 115 of the Civil Procedure Code 

, and section 107 of the Government of 
India Act asking us to set aside an 
vorder of the Subordinate Judge direct- 
ing & commission to issue for & local 
investigation to arrive at the prevailing 
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-under section 3 


` (a}' was 


but would also le&d to : 


.by - thé 
. the tauyfir’ lands‘ but had: only: taken 

into consideration the ;rates- payable ‘in . 
e as the ' 


. 435, d$ 
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aoe of rent of the mauza, The sit out x 


of ‘which the application’ arises , WAS 


instituted by the landlord against a ` 


number of his tenants in Mauza Man- 
garpal oleae 
of the Bengal Tériancy ' 


Act -Other. reliefs were flaimed in tho’ 


plant but these are not material’ for’. ` 


present purposes., 


The Munsif before whom thé dios 


‘came for trial held that the- plaintiffs 
was entitled to enhancement under:sec- ' 
' tion 30 of the Bengal ‘Tenancy , Act 


on the ground that ‘the. cents 


were: below the - 
rent of lands of a similar description 


and with similar’ ‘advantages ‘in the, 


game village and ‘he assessed-the: rents 
‘accordingly. 
Th'e Bubosditat Judge on appeal 


held that the claim . under section 30 . 
ihe provisions of ` 


barred by 
section 31 B and. dismissed the claim 
under section 30 (a).but directed” that 


there was ground'for' enhancement under 


section 30. (b)., 
The. plaintifis bein dissatisfied” with 
that decision ‘appealed to this "Court, 


This Court on second appeal held that 


the claim ‘under ‘section 30 (a). ‘was not 
barred and, remanded the case’ to. the. 
Subordinate J udge to determine whether 
the rates of rent paid were below-.the 
prévailing rate of lands of a similar 


‘description and’ with similar advantages . 
-in the same village, proceeding aocord-' m 


iag to the method laid down ‘in -Brij 
v» Singh..v. "Sheoshankar “Jha: (1). 


We were'not satisfled that the..Murisit- 


in assessing the rents had proceeded: 
upon a proper basis because he' had 
t&ken no account of the rates payable 
‘tenants vof what are known^as 


what are known in this villag 
gapti lands. - We- accordingly. directed 
that in ascertaining the prevailing rates 
of the different descriptions : of dand | 
account should. bes taken not only: of' 
the rates payable by the tenants ofthe 
zaptı land but also of the’ rates 
by a of. similar lands in what was 

Cas, 85; 2 P. E024 1 Pel. Wo 
Gein Pa ag AUT Š d 


enhancement of rent © 


prevailing ratos. of . 


erable 


` 


roa nel d. AN 
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`, previously the. taufir estate. “We added, 
a further direction -that if upon 'the., 
evidence on ‘the record it should’ be. 
impossible to.arrive -at the prevailing, 
rates .thén-the Court’ should.issue a com- ` 


`, mission for a ocal investigation. . ‘ 


* 


° On-the record to enable him to ascer- ' 


ma 


The Subordinate: Judge on remand 
considered that, there’ were not materials - 


tain -the. prevailing. rates -of lands of 
similar -description in the mauza and 
ordered a commission to. issue for & 
local ‘investigation, The present appli- 
cation is, made ine objection to, that 
order, 

The grounds upon: ‘which the learned 
Subordinate Judge based ‘his decision, 
were (1): that. the. kkatan of Raghunath’ , 
- Tola which it was.said formed a part.. 
of. the village--had ‘not been, included, 
and,- therefore; there wags  no.evidence' 
before. the Court of fhe rates prevailing. 
in that. part of the mauza relating .to 
lands -of similar, description to those 
which it was -Bought to enhance, (2) 
that although it. was admitted that the 
zapti- and taufir, lands in each. chakla 
of.the same description were of similar 
quality and: of similar advantages and” 
productiveness_ still - there. was, nothing ` 


` totshow that this was so at the present- 


moment, - and he considered that the 
state. of affairs existing in 1903 when 
Survey’. was - made and certain rente: 
assessed might have altered, (3) he com-: 
pared the rents of the. diara lands, as 
existing, with the rents of the karari 
lands and, pointed out that ,in some: 


. Cases the rents of.the former ‘were less. 


than: .the latter although: their -produc-. 
tiveness’ in 1920 was eq -or greater. 
From this he. deduced that what is: 
considered an ‘inferior block yields more - 
a present than that which is. considered 
superior block. He, therefore, conclüd- 

at lands of, one description ought 
nof to be comparéd merely with lands 
of ‘a similar ay “description according to 
the blocks in which they ‘were at that 
‘time entered, I will deal with each of' 
these points in turn. 

With regard to Raghunath Tola this 
was a small tola some three es away . 
from what 'is now known jas Mauza 
Mangarpal. It appears toeh&ve formed . 


ANDIAN CASHES: «-—— 


'Jearned Judge was impreased 
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8 part of the mausa before, the: year 


1903' but if ‘it still appertains to this | 
mauza it’ does so only in' name and, 


assuming: that it still forms a part of 
, the: mauza, and the defendants iasist, 
upon. having the rates of rent in that; 
tola before the Court. then. they- may 
-have'an opportunity of producing .the 
khatian for that tola within a ‘Teason- 
able time to ‘be ‘fixed by the Judge: 
This, however, does not require a com- 
mission for the purpose. But. before- 


"the defendants are giyen an opportuni; 


of producing the, khatian for that to 


.it must be shown clearly that it dés 


form -part of the village ‘as defined: 


~in section $ of the Bengal Tenancy 


Act. 
With Mid: to the secend point thie 
is the very matter which was the subject 


-of :controversy at the trial before the: 


‘Munsif in the present suit. 
Subordinate Judge seems 


The learned 
-to assume | 


1908. In this, however, he is error, 
The evidence related to tlre - condition’ 
of affairs, existing at the time of suit;, 
The findings on' this question are em- 
;phatie and conclusive that the lands.of 
& particular chaklg in the taujir lands 
.Were in every respect similar to lands 
‘of the B&me.chakla in the bapt + lands, 
and further that the lands within, one 
chakla whether zpi or taufir are 
similar- to one another*in all respects’ 
and have got similar advantages. : These , 


"were the very questions which were'in 
in the suit and it can no: 
"longer be.contended that lands in.karari 


controversy 


for example in chakla A or: B; whether. 
` gapti or taufir aré in any sense different, 
and similarly with regard to diara lands 
those in each chakla are found to be, ` 
now, as in 1903, similar in every des- 
cription. 

ith regard to the third., cint the 
“by - the 
fact that some diara lands although. 
rated lower than karari lands , were 
equally productive ar even more prot 
duétive than the latter gnd from this 


he considered that a fair basis of com- . 


.parison could not be obtained by merel 

comparing the rates of the lands of cath 

description, " The answer- țo -this is to 
` . 


- that -the evidence relates . to the year’: 


` 
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` be found in the fast that at the time 

of'the settlement. if .1903 the same 


-phenomenon existed and was recognised, 
ut the diara lands were rated some- 


.'whab lower because: as the Assistant: 
Settlement Officer pointed out that “it. 


is an admitted fact that the tenants of 
lands in the diara block are generally 
speaking exposed to larger risks than 
those holding lands in the: karari por- 
‘tion, The.rent rates for the-dtara 
portion should be,- therefore, lower thàn 
those of lands: of similar productive 
powers in the  karari blocks." There 
js, therefore, this general distinction: 
between these two classes of land which 


Mi mnai exists ‘to the present day. 


there been any recent change it-. 


Was for the dtfendants- at the ‘trial to 


f evidence on the matter but they: 
iled to doso. The presumption, there- 


fore, is that the , same . considerations ' 


apply and that they. should not-be. 


. vallowed now to go into matters which: 


` lands must be: compared 
- lands and the diara,lands with dara 


' has already ‘occupi 


it was. their duty to have raised before 
the Munsif*at the trial. The karari 
with karari 


lands whether in tauf or zapti. The. 
only contention rai at thé trial was 
between zaptr and taujir and there was’ 
never ‘any suggestion that the diára and’ 
kararı lands had , changed their res- 


L pective values. Ig my opinion the reasons 


given by: tho learned Judge are, 
-with, all respect to him, based upon-con-- 
-Bidefations which -have no,realforce in 
the present case. - 

,The only question’-is whether we 
should interfere in revision or. under 
our powers of superintendence to pre- 
vent what, in my opinion, would bea 
calamitous waste of time and money if 
an enquiry on the lines suggested by- 
the learned Subordinate Judge were to 
take place. :It would, I consider, be not. 
enly fruitless but'would be determining 
the rights of the partis upon an .im-- 
proper basis and would inevitably and 


unnecessarily proleng a litigation, which 


cause irreparable loss. I have no doubt- 
_ that we ought to iüterfere to prevent 
such a calamity. -The learned Subordi- 


nate Judge must decide the rents upon ` 
° 
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' proceedings à 
Judge which he kept for future deter-_. 


several years; and’ . 


. [eer 


ere - pe Le 
í riv t 


' the materiala- on the’ record; subjeot to; y 


the: right of ‘the defendants, if. so. 
advised, to produce the'khatian of the 
unath Tola assuming that, that tola; ` 
ill forms a part -of the, village as 
defined in section 3 of the Act, In arriving 
at’ the ‘prevailing rates Me. will com- . 
pare diara lands with diara ‘lands of. 
the. game class-.and karari lands with. 
karari. lands of the same.class, If he. 
should, on ascertaining the prevailing: 
rates .of each class, find that a case for. 
enhancement, is; made out ‘then I'am’ 
not -sure how far the. Court has pewer, 
to make the decision retrospective;' -but; 
in the présent case.I think that it 
would be a hardship upon the tenants, . 
that any rates which ‘should be ‘found 
in excess of the rates which:they now’ 
pay should be retrospective, that is: to 
say, from.the.date of the suit, and' in: 
any case the learned’ Subordinate, Judge 
has ‘power under section 36.of the Act: 
to make an:order, which will béar.lesa. 
hardly upon the tenants. This; of course, 
is a matter for his discretion. I merely. - 
indicate what'my, ówn view. would be, 
in dealing with a case of-this sort: 
which, has now lasted: for along time, ' 
I consider that it would be manifestly: 
unfair in a case which has been. pro- 
longed like the present to order any. . 
enhancement of back rents, that is to 
say, rente from the commencement of 
the Suit. The ordinary course is no 
doubt laid down in section 154 of the: 
Bengal Tenancy :Act. The costs of the. 
before the. Subordinate 


mination willbé, decided by him when: ' 
he has:dealt with the.case according: 
to the directions which have.-been.. . 
given. The order for the costs of, the. 
present application- will: be that’ each. 
party will bear his own costs, d 
. Fostepr,d.—lagree... ... 
E Bi De 7.03 "el 
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THAMBIRAN OBETTY v. NATARAJA CEMT, 


' MADRAS: HIGH: COURT. 

` SECOND’ Oryir: APPEAL No. 287: ‘OF 1922: 

> | ' July 15; 1924, - io 
Present: —Mr, Justice Dévadoss. ` 

THAMBIRAN CHETTY—DAFSNDANT 


NATARAJA OHETTY- AND ormine— 
PLAINTIFFS AND DHFHNDANT No. 1>. 


RESPONDENTS. 
"Hindu Law—Wul—Self 


ather—. to 
# Bern 


wu pimp Ramachandra Tevar, 24: 
11 x. ue J, “310, distinguished. ' 


Second ap ppeal against-the decree of the 
Court - óf Additional ‘Subordinate 
Judge,: - East, Tanj ore'at Mayavaram, in 

` Appeal Suit - No: 4 of1921 (Appeal But 
No. 89'of 1921 on the file ` of, nthe ‘District, 

* Court; Tanjore)’ preferred ^ t the 
decree of the Court of the District Munsif, 
(Onan in Original Suit..No. 265 of 1990 

al Suit No. 15 of 1990/0: the file of 
eg of the. District” Munsit, Maya- , 
Mr. T; vs Mu Krishna Iyer, for the. 
Appellant. . 
Mr. T. A Vijüraghavichariar,, for the 
Respondents. .. 
JUDGMEN T.—The only} 
ed ‘in this scond appeal i is- 


jint" argu- 
*hether the’ 
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^ inherited by him from his father. 
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` second defendant iis the bequest under. 


` his father’s Willabsolhftely or whether he 


takes it as a Hindu son RA property: 
e 
facts are simple. The second defendant; 


^. the eldest són: ofthe testator was diyid- 


ed from him òn the date of the Will. "His 


' younger son-lived with him, and he and 


ther formed. members of &' jomt 
Hindu family. The property devised; 
under the Will was’ the -.self-acquisition ' 
í of the father.. It is well settled that 
when a member of a a jouit Hindu family . 
has self-acquisition’ 


ed member, "If the testator: had not 
made ‘a Will, the whole ‘of this self- 


I * toquiitin would have becortie the pro-, 


“of. the ‘first ‘defendant: ' By. ‘the 
the téstator directed his younger 


Wr 


^ gon, the first defendant, to P "He. 3,000, 
' to;the Becond defendant; 


he words of: 
thé bequest are “Though ‘it is £5. on, 


` account of my affection to him, I have 


determined that my’ younger c aid 
lingam  Ohetty should pay- to 

Rs. 3,000." ‘But, the’ two lower ‘Ge 
, have ‘held that the second defendant did 
not get an absolute i 
° but at.he and the plaintiff.and his sons 
were entitled to the ‘amount in eqtal 
shares as property inherited , from a’ 
Hindu father It is-urged by, Mr. Muthu-- 
krishna Iyer, who appears for the appél- 
lant, that the terms of the bequest indicáte 
that the second’ defendant ~ should get. 
an &bsolute. interest in the amount 
devised. ` His argument is that the second" 
defendant would not'have inherited any’ 
portion of his father’s estate if the father- 
had died intestate, he. having been, divid-- 
‘ed from him, and that the bequest "being 
one of cash it cannot be presumed that 
-the' ‘testator’: intended that he should. 
“take it as Property inherited ' ‘from’ lis, 


father, : 
Another argument is that the Will miaked 
"mention of the Tact that 'ont of affection: 


to the second ° defendast the bequest: 
was made. tis also a significant fact 


‘that the first plaintiff who was a major et | 


the tini&'and the second plaintiff "Who was 
a minor were not referred to-in the Will. ° 


From these circumstances Mr, Muthu. - 


at Self-àcquisitione - 
' unless devised by Will goes to the 'un- . 
divided inember in preference to a divid- : 


ht to this amount ^ 


pá 


^ 


` 
, 


e legatee’s right. 


"s 


i280. 


Xkrishna yer want&eto draw an inference 
that the testator intended that the second" 
' defendant should take an absolute inter- 
. est in the amount devised to him. Inthe 
case of property devised by a father in 
favour’ of hisson, there is a presumption' 
that the son takes it as property erit- 
ed, from the father, so ‘that the son's: 
son get by their birth equal right with 
the father. In Nagalingam lai v. 
` Ramachandra Tevar ü ), ‘Shephard, J., 
‘observes at page 437: “ As the father is“ 
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that contention is opposed to ‘the terms’ of 
the Will according to which the bequest 
was made on account of afféction to the 
son notwithstanding the fact that he had 
been divided from testator. I do not think 
that in a case like this, tite plain meaning 
of the words should be over-ridden by 
any presumption ops. 88' in- the case. 
like the' one in Nagahngam Pillai v. 
Ramachdndra Tevar a) If the second 
defendant could have'inherited a portion . 
of his father's estate in any event, in. 


‘at liberty to make any disposition he , case the testator died without leaving a 
pleases or to leave his self-acquired‘pro-- Will, then the presumption may be' 


` perty to descend as ancestral property, 
80 when ` making any disposition in’ 
favour of his son he is at liberty to pre-' 
serve for the property the quality of 


, ancestral property. Whether in any given , 


case the property was intended’ to pasa’ 
to the son as ancestral property or as 
self-acquired property must be a question’ 
“of intention turning,on the construc- 
tion of the instrument of gift. Follow-, 
ingthe principle laid down in Moulvie™ 
Mohamed Shamsool Hooda v. Shewakram' 
(2), T think that if there are no words 
indicating, the ‘contrary ‘intention, ‘the 
natural inference should be that the 
father intended hie'sons to take his pro- 
perty as-their ancestral estate.” In that’ 
case the father bequeathed his property, 
to his sons who were not divided from 
him but who «lived with him as members 
of an undivided Hindu family. Even if 
the father had not devised the property 
by a, Will, his sons would have inherit- 
ed the property. But in this case the 
second defendant was not likely to have 
inherited any portion of his father’s 
estate ashe had been divided’ from him 
before his death. The question is whether | 
me resumption of Hindu Law as laid’ 
agalıngam Pillai v. Ramachandra’ 
Thevar (1) should be drawn in favour 
of the plaintiffs in a case’ like this 
“where the legatee is given a sum of 
money without any wor qualifying the 
lt has been urged. on 
‘the ‘side of thé respondents that the 
intention niust~ "have been to benefit the 
family. ‘of .the second, defendant.” "But 
Et M 439, 11 M. L. J. 210. 

n 22 W. R. 409; H B. L. R. 226; 
3 P. O; J. 405 (P. 0O). 


safely, drawn as in the case of Nagalingam 
Pillai v. Ramachandra Tevar (1). -But 
where & sum of money is given on- 
account of affection to a particular in- _, 
dividual who would not inherit the. 
testator it would be doing, in case of 
intestacy, violence to the -language used, 
to draw any presumption against the ` 
plain meaning of the words in the Will ^ 
‘Taking this view.of the terms of the 
"Will, Í hold that the’ second defendant ' 
got an absolute estate in'the sum of 
monéy bequeathed to him by his father. : 

I allow the appeal and reverse the 
judgments of the lower Courts and dis- 
miss the suit with costs of the second 
defendant throughout. I 

Y. N. Y. ppeal allowed. 

8. D., UM 
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CALOUTTA HIGH COURT. - 
: Crv Surr No. 3879 or 1921. 
` Jan: , 8, 1924. 
Present;—Mr. Justice Buckland., . 
SARUPCHAND HUKUMCHAND 


versus - 
. MADHORAM. RAGHUMALL-— 


- DEFENDANT.- 

Caleutta High Court Rules, Ori indl Side, Chap: 
Xr e dum. of, for default*-Order of 

dismissal, when be vacated —J uridiwt totion- 

Reference to pot ro Nar ce appearing in special. 
list—Oourt, whether can- make order-—Partws to 
arbitration, duty of. ie 

When an order has not been ‘perfected “the 
Judge has power of reconsidering the matter, but, 
once complet his jurisdiction comes-to an end» 

, 00 


1:83] ui i 


In re Suffield and Watts, (1888) 90 Q B D 698 
atp 097,58 L T 911,38 W R $84, 5 Morell 83, 
followed ye "23 s E BA VS 

A Judge is not precluded from re-hearing and 
«Vacating an order made by himself so long as it 

` has not been drawn up or seived, merely because 
the order happens to be one af discniaanl: Ip 129, 
col 2 te i nc P c4 

L2 Phonogrdphy Co Ltd v Gregg, (1890) 58 
L3 408, distinguished | £ 

When cases iefeired to arbitration "appear on 
the special list, 1t does not necessarily follow that 
the order for arbitration cannot be superseded and 
guch order. as seems right and proper made in the 
‘ust itself [p 199, col 2] . i 

Parties who wish to take advantage of the 
Second Schedule to the O1vil Procedure Code. and 
agres te refer suits to a1bitration, rather than have 
them ‘fried by the Qomt, cannot thereby make 
op tea to delay the solution of their differ- 
ences |p 130, col 1] : 

Messrs N N Sarkar and B. C. Ghose, 
for the Plaintiff. ' 

Sir Binode Mitter,- Messrs. H. R. 
Pankridge and K. P. Khartan, for the 
"Defendant. ' eee MP 

"dUDGMENT.-—This is an applica- 
tion to vacate an order made on the 
14th December last dismissing, a suit 


for default "under Chapter X, rule'36- 


‘of the-rules of this Court in its Original 
Jurisdiction. I 

Before dealing: with the facts I will 

' fefer (briefly to: the point ‘taken on 
behalf of the defendant that I have 

‘no jurisdiction to entertain the applica- 
tion on the ground that; though a Judge 
‘ordinarily may re-hear.and vacate an 
torder made by him before it is drawn 
up and filed so as to "become effective 

“he cannot’ do so with reference , to at 
-order of. di . The general pu 
-ciple is -well-established. ‘I have ‘been 
“referred to In re Suffield and Watts 
(1 in which Lord Justice Fry enun- 
"eiated: the' principle that when an-order 
‘has: not been &perfected the Judge has 
power of reconsidering the matter, but 
once completed his ,jurisdiction has 
"come toan ‘end. I myself. have already 
‘had occasion to consider the principle 
‘dnd apply it, and I am informed -that 
iiahy of my learned “brethren: in un- 

‘reported cases have done the same.’ I 
‘thought there was no doubt about it, 
‘untl learned, Counsel. contended that 
. though. the rule generally might “be as 


^. /1)-(1988), 20.Q B D 603: at p. 697, 58 L, T. 911; 
cae Domell 8, 
9° - 
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stated, yet it did not. apply where the 
suit had been, dis d , In support 
of this he, has referred me to certain 
‘authorities, but from them it does not 
appear whether or not in all the order 


had been perfected. He, therefore, places .. 


reater reliance on Script Phonography 
fo. Lid v Gregg.(2). But the pomt 
which I have to consider did not arise, 
Mr Justice North held that tlough' an 
order had not been drawn up and served 
upon the plaintiff it became operative 
as from the.date when ıt was made 
with reference to the next.step which 
the plaintiff ought, to. have taken aad 
which he did not,take This involves 
consideration of the matter from a very 
different, standpoint. Oertainly it does 
not, as I read the, case, mean that.&, 
Judge is precluded from re-hearing-and 
vacating ‘an order made by himself so 
long as it has not been, drawn up or 
served because the order happens to-be 
one of dismissal In my opinion the 
point has no substance, , - pe, 

. Another: point has been taken by Mr, 
Sarcar which I think I should mention, 
though he does not now wish,to rely 
upon it. “He has „drawn my attention 
to the Second;Schedule of the Code of 
Oivil Procédure, seption 3, sub-section 
(2), which provides , that: where a matter 
is referred to arbitration the Court'shall; 


‘not, save in the, manner and to the ' 


‘extent provided in the „Schedule, deal 


',with euch matter „ın the same suit. 
reclude -cages . 


That would, appear to 
which have been referr to, ; arbitra- 

‘tion being dealt with when they appear 

on the special list. It does not neces~ 

sarily follow that when they so, appear 

‘the order for arbitration’: cannot, be 

superseded (and that- probably , would 

.be.the correct.-course) whereupon such 

‘order as seems, right and proper could 

‘bé-made’ in the suit itself. But rather ' 
“than, have the, matter dealt with , upon 

‘this basis as that would mean furthers 
‘delay, Mr Sarkar is willing that I should 

,deal with the whole matter. E 
He has,also ‘submitted that inasmuch 

8, the case did in, fact appear on- the 

;protective list: within six months of its 

<s (0, (1890) 50,2, Joh 408, M 


4 


3 


‘ 
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institution the rule under which it. 


was dismissed canmot apply. If neces- 

sary, I should obtain a certificate from. 

the Registrar as to this, forthe parties 

are, Dot in a position fully inform 
* me. 


' Coming to the merits it appears that: 


the delay was oc¢asioned while the 
matter was before the arbitrator. Facts 
such as those which are set out in the 
petition were stated at the time when 
the case appeared in the protective list; 


“but they were not proved by affidavit, 


gnd consequently I was unable to pay 
‘ally attention to such statements - 
ing the 
ember .1922 and the ultimate dismissal 
‘it appears that practically nothing was 
e done, The, parties agreed in April 
1923 for thetime forthe making of the 
award to be extended. The defendant 
, says that he was-ready to agree to that 
, course, but that it was for the plaintiff 
to make the necessary application which 
the ‘plaintiff failed to do. Then the 
arbitrator ,left for his native village 
‘which further delayed matters, and the 
plaintif -alleges that it was agreed that 
the arbitration should’ be proceeded 
with after he returned.’ There is nothing 
in support of this no - documentary 
evidertce, and the defendant denies that 
any such agreement was made. There 
‘can be no doubt that the delay ‘was 
considerable, also that parties whose 
‘duty it was to take steps to make the 
arbitration effective did not take them, 
and [í should be very reluctant to make 
eny order in favour of the plaintiff were 
"this & suit for damages only. But it 
is stated—and it is not denied— that as 
regards Rs, 4,578-1-6 the suit is actually 
for the price of goods sold and deliver- 


ed. If that is so, I feel that it may. 


result in injustice not to allow the 
“suit to proceed where the defendant 
' has actually had goods but has not 
* paid the pues But, neverthelees, it 
ought to be made clear to parties, who 
e wish to take advantage of the Second 
'Bchedule to the'Code of Civil Proce- 
, dure and decordingly agree to refer 
‘suits to arbitration rather than have 
them tried by this Court, that they, may 
not thereby make --opportunities. to 


e , 
` 


Ho94 ~ 
delay the solution of their differences, . 
Means and processes are at their dis- 
posal if the arbitrator do not proceed 
with diligence and it is not sufficient” 
excuse to say that the matter has been : 
referred to arbitration and the fault . 
is that of the arbitrétor. But for 
reasons, stated I vacate this order and I 
direct that the suit be heard. The suit 
will appear on the warning list on Mon- : 
day the 4th February. Costs costs in the . 
cause. . 1 

K.8 D. Order accordingly. 
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MADRAS HIGH COURT. 
SECOND OMIL BETA Nos 521 To 536 oz 


July 22, 1924 I Sd 
Present:—Mr. Justice Devadosa 
SREEMEDHANIDHI SWAMIGAL 
BY AGENT H. VENKATRAMANACHAR 
—PLAINTIFF—À PPRLLANT : 


a 


versus '! 2 
VALAI IBRAHIM SAHIB AND oruars 
—DnRBFENDANTS—RESPONDBNTS. 7 
Madras Estates Land Act (I of 1908), ss 24, 
187—Enhanced rent, when can be claimed i 
A landlord must make out a strong case before 
he can claim enhanced: rent, E hee ding the 
express rure of section 24 of the dras 
Estates Land Act [p 131, col 1] ; 


. Batina Appanna v Yarlagadda Venkata- 


ramalinganna Bahadur, 42 Ind Oas -464, 33 M, 
-L J 355, 6 L W 443and Stwaganga Zemindari v. 
Chidambaram Chetty, 21 Ind Cas 556, 38 M. 
594, 14 M L T 388, (1013) M W. N 998, dis. 
t i 


hokálngam Chettiar v Palanı Ambalan,-78 Ind. 
Cas 920, 46 M 712, 33 M L T 377, (1993) M. 
.W N. 411, 45 M L J'124; (1993) A L R (Mj 
685, 18. L. W 646, relied upon , 

Second appeals against the decrees of 
the District Court, North Arcot at , 
Vellore, in A. S Nos. 286 and 288 to 297 ` 
of 1920 and 148 to 152 of 1921, preferred 
against the decrees of the Court of the 
Deputy Collector, Tirupattur Division, 
in Summary Suits Nos. 3, 6, 7, 9, 11, 12, 15, 
17, 19, 20 and 21 of 1919 and 11, 14, 16, 
22 and 23 of 1920 respectively. ` s 

Mr B. Sitarama Rao, for the Appellant, ' 

Mr. A. C. Samapath Iyengar, for the 
Respondents, mE "E: 


v 


' cases relied up 


ET 
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SREEMEDHANIDHI SWAMIGAL v. VALAI IBRAHIM BAHIB. e - 


` SUDGMENT.—The first point raised 
in this batch of second appeals is that' 
the land-holder is entitled to claim 
enhanced rent by virtue of an agreement’ 
entered into with the tenants. Mr., 
Seetharama Rao on behalf of the appel-. 
lant contends that there is nothing in 
the Estates Land Act which precludes 
the land-holder from claiming enhanced 
rent under & contract with the tenants.' 
His argument is that 'section 187 of the 
Act does not cover a case like the 
present, and sections 31 to 37 contain 
the-rules under which enhancement of 
rent, could be ted when claimed 
under section 30, and he urges that 
section 24 of the Act is not a‘bar to, 
such a claim. , Before considering the 
n by him, it is necessary 
io consider what the provisions of the- 
Act are as to enhancement of rent. 
Section 24 is explicit in its terms. It 
“says, "the rent of a raiyat shall not be, 
enhanced except. as provided by this 
Act;” and then provision is made for 
enhancing the rent: in certain cases, 
and ae Spake are provided against. 
unreasonable or improper enhancement,, 
and the enhancement is always to be 
made through the Revenue Authorities, 
That being so, the question arises whe- 
ther by reason-of the agreement between- 
the landlord and the. tenant, the landy 
lord can claim enhanced rent. Looking 
at the frame of the Act and the object 
thereof, I think the appellant will have. 
io make out a very strong case before 
he can ask the Court to say that by an 
ment entered into between the land- 
lord and thé tenant, the landlord could 
claim enhanced rent notwithstanding 
the clear provisions of section 24. Mr. 
Seetharama Rao relied upon Battina 
Appanna v. :-Yarlagadda Vénkatarama- 
elinganna Bahadur (1) in which the 
landlord was allowed to.claim a sum 
in addition to what he had been claiming 
before. But the facts of the case show 
that the liability on the-part of the tenant 
was not in any way enhanced by this 
additional claim: It was by reason of 
the Government entering into an arrange- 
“ment with the zamindar that the amount 
dive Qas. 464; 33 M, Boos 855; 6 L, W. 


on the tenant to abide by 


'of the Act 


sese to the ENT was "made 
peras to. the . zammdar, and that case, 

as no application to the facts of the, 
present case. 

The next case ‘relied upon by. him ds 
that reported im Sivanganga' Zemandar , 
v. Chidambaram Chetty (2) In that: CARE, 
there was no cement of rent in, 
the strict sense of the term. There was 


'& demand for an additional sum on, 


account of the increased extent of the: 
holding. Enhancement of renf means, 
enhancement in the rate of rent or 


additional: rent and not merely the; ' 


increase in the amount claimed. If by- 
reason of a new survey or for any; 
other reason, the extent of the holding- 
is found to be more than that for, 


which the tenant: was payimg rent, the, e 


landlord is entitled to claim additional, 
rent in respect of ‘such additional 
extent found in the tenant's holding, and, 
therefore, this case does not help the 
appellant Under the old Act VIII of: 
1865, the Courts enforced the agreeméuts, 
entered into between the landlosd.and the 
tenant; and section 11 made it obligatory, 
the terms 
entered into with the líndlord, but the 
present Act is against allowing "the land- 
lords to enforce the contracts entered 
into hy them with the tenants unless, 
such contracts came within the purview 
The present Act expresaly, 
excludes the right of the landlord to, 
enforce an agreement éntered into ithe ' 
the tenants when thé enforcement of 
such contracts would be to the detri- 
ment of the tenants. That being the, 
scope and-the object of the Act, I do: 
not think it would ‘be right in a 
case like this, where the landlord enters 
into an arrangement with the tenant 
for the purpose of claiming enhanced 
rent, to allow the ap ellant to succeed. . 
The learned V for the respondént 
relies upon the following observations 


of the learned Ohief Justice reported * 


in Chokaling 

Ambalan ' (3). 
1d, Pg 2; 38 M 524; 14 M L. T. 

asi M se 
3 Tod pM 923; 48 M. 712, 33 M L T, 


3 
eu W N. 411.45 M Ld, 14; deu 
EROR ee XM 


` 


am Chettiar v. Palani 
" This, indicates ‘clearly e 


EC INDIÀN 


` MA SHAN MÀ t. L, 8, M, SOMASUNDRAM SHETTY.. 


GASH! “Head: 


‘that thé “intention of the Legislature was: “Possesion ofa plot of land taken by the owner 


fo' refuse to- corftracts ' made before, 
équally with contracts made after, the- 
passing of the Act any effect’ on the: 
Yebation „between the fa1yat and the 


°. Iand-holder” with which I respectfully" 


agree.  In' the regult I disallaw ‘the 
appellant's contention on this point 

$ in Second Appeal No. 521, the plaintiff 
dlaims additional'rent' on the ground: 
that there ‘was ‘an ‘excess holding in 
the ‘tenant's possession. Mr Seetharama: 
,Rào's contention is that the lower Courts 
did not, give weight to the burden'of, 
proof inasmuch as the- burden lay’ 
upon the defendant to show that he 
Was not liable to pay this additional 
Sum notwithstanding. the muchiltka 
éntered intoby him No doubt œ muchi- 
lika was taken from the tenant. But 
both the Courts have considered the’ 
evidence and the circumstances’ of 
the case; and I do not'think that the 
dugstion of the burden of proof arises: 
at stage. They had before them ‘all 
the tacts,eand the Courts came to the 
conclusion that there was no reason to 
hold that there was any excess found 
ih the holding of the: tenant. These 
remarks apply to the second appeal. aris- 
ing out of Suit No.280. In the result-the 
Second appeal fails and is, ‘therefore, 


digmisséd with costs . This judgment. 


covers all the other’ cases and they are 
also dismissed’ I fix the Vakil’s- fee ‘at 
Rs: 150 for this batch of second appeals. ` 


"Y NY. Appeals dismissed.: ' 
" 8D. š ' "s 5 
» Seow RO 

a 
1r RANGOON HIGH COURT.. ` 


+ ._BprotaL Seconyp Oryit AppRaL No. 252. . 
AE ts ^or 1922, š 


LEES May 14, 1923 

ei < 7 Present —Mr Justice Heald. 
` ` MAS MA-—APPRLLANT 

QUE D oco o * ^7 versus - 
„LB M. POMASUNDRAM OHETTY—, 
Mn um ° BSFONDENT. _ " ^." , 
PD averse possessión— Possesnón taken under mix 


af an adjoining plot asa result ofa mistake as . 


to the boundary, 1s nonetheless | adverse to tke, 
tue owner ` : NS . 
Special second appeal ‘against the 
decree of the District'Co assein, in? 
Civil-Appeal No 43 of 1922, Sp 
- Mr Doctor, for‘ the Respondent. 5 
ı JUDGMENT.—The parties are 
holders of adjoining ‘holdings of paddy 
land. Four field plots which lie along 
the’ boundary ‘between the two holdings | 
are shown on the official ‘maps as 
falling within appellant's: holding but 
have for many years been worked as 
part’ of respondent's holding. Appellant 
sued “to recover those four fields’ from 
respondent. ys (ad 
he Trial Court held that appellant’ 
was entitled to' recover the fields "n 
‘The lower Appellate Court held that- 
because'appellant had admittedly been: 
out of póssession for over twelve years' 
and respondent bad been -in adyerse' 
possession, respondent had acquired an- 
adverse . title by operation of the law 
of ‘limitation, and accordingly dismissed: 
pi ean suit. . š , 
ppellant now comes to this: Oourt:. 
on second appeal on the unds that 
respondent's possession of:the four fields 
was due tc & mistake on''the part of 


both parties'as'to the ‘true’ boundary; ' 


and that the ‘lower Appellate - Court 
ought to have applied ‘the provisions’ 
of Article 144 and not Article 142‘ of 
Schedule I of the Limitation Act... -° ^ 
' There is no force in' either of these 
grounds. f k T n E . 

As for the first,’ appellant's: ‘claim 
was that-she had been in possession ‘of 
the four fields*and -had been dispos- 
sessed by respondent The ¢ase, there- 
fore, fell within the ‘purview: of Atticle 
142 ‘She herself admitted that al] res-- 


pondent's tenants ‘had actually worked! - 


the four fields, and” said that they, had 
been. doing so'«for ‘about ten years; 
but one of her withesses who was -the 
village héadman dnd vas 'rel&téd' to: 
her ‘said: that they ‘had been doing so” 


` for about fourteen'years and it appeared 


from thé evidence of another witness, 
who was -also a relation and :was, the 
former owner of respondent's holding; 
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„that respondent had been in possession 
" of. his holdin for about thirteen years. 

On that evidence.it-is clear that appel- 
lant did not succeed jin proving that 
she had been in possession, of the four 
fields within twelve years and, that her 
suit was rightly dismissed. .' 

Even if it is trae that Seapontent 
went into possession as a result of a 
mistake as to, the boundary, his.posses- 
sion was nonetheless adverse and, 
even if the provisions of Article 144 and 
not.142, applied, appellant, would still, 
be bound to fail. 

Her appeal is dismissed with “costa 
. aK, Appeal dismissed. - 


ty opr ties 3 
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ALLAHABAD i ,HIGH. GOURT. ' 
Orvin Ruvision No. — or 1994. 
te „July 28,1994. , an is 
' + ‘Present : — astice Kanhaiya Lal. 
JOKHU SINGH.—PnrrrIoNBR 
versus’ 
, CHHUNNOO LAL—O»rosrre Parry. ` 
! Procedure—Instalment decree— Discretion of 
Court—A ppeal—Precedents, talus of : 
Where a Oourt allows the payment of a money- 
‘decres by instalments, ıt ought to give reasons 
The omission to give reasons, however, 1s only'an 
irregulanty, and the disciation exoroised by the 
Court balow ought not lightly to be interfaced with 


1 ap 
mv Price, 45nd Cas 563, 


mat-un-nissa B 
$30 W N 801, 16 A J 513, 270 L J 625 


LW 95, 93M L T 40), 8L W 53 2), Bas 
R'T714, 35 M^ L J 233, 42 B '390; 12, ar LT. 
91,45T' A 61 (P O), followed ' £ 
y Binda:Prasad v Madho rt 2A 199, l Ind 
Deg s 8:) 636, diat; ed 
the question is one “of” discretion the 
oundo why it was refused-in’ one cass 18 not 
relevant in other casa 


Civil revision against an order of the 
Judge of the Court of Small Oauses 
‘ ahabad, dated ‘the 17th March 1924. 
© Dr M. Wah- ullah, for the Applicant. 

. JUDGMENT.—In a suit decided by 
the'8ma]l] Cause Court the: defendants 
has been allowed to pay the decretal 
money by instalment of Rs 50 half yearly. 
The- Court below ought to -have given 
reasons why it allowed the payment. of 
thé -deoretal money by instalments. . But. 
the omission to give reasons is after all 
&n irregularity, and as held by their. 
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ARKI GURU BASABPA v. VULUVATHI BATRA, 


Lordships ` of Xhe, Brivy... Council . "in, 
Rehmat-un-nisga ` Begam v.. Price (1) .the 
discretion pa by’ the Court below 
ought. not aghtiy. to be interfered with, . 

. The learned; Counsel for. the applicalit 
refers to the decision in Binda Prasad 
v. Madho. Prasad (2) but that was an 
appeal in which the propriety of the 
decree could have been challenged on 
every possible ground. A reference has 
also, been ma to. the, decision , in 


Bal  Gobindram Bhagat v. Chhedilal Saha . 


3) But whéfethe question is ona,of- 

iscreiion, the ground why it was refüged 
in one case is not relevant. 1n. other cages, 
The application is, therefore, "dismissed. 


N. H. FT 
Q) 45Ind Cas 568 

513, 27,0" L.J 623 

L W 53, 20'Bon, 
3 url sik Tu c). 


i MADRAS HIGH COURT. 
Sgcosp, Orvin E No. 535 oF 1921^ 
i July 
Present:—Mr Justice Madhava Nair 


AKKI GURU 'BABAPPA AND preening 


DEFENDANTS Noe, e 2M S —APPHLLANTS ` 


VULUVATHI SETRA SANTHAPPA 
AND OTEERS-—PLAINTIPP AND | ` 
DEFENDANTS, Nos' 1, AND, 5—R TONDENTS, 
' Transfer of. HOM Act’ (IV of 1880), 8 “62 
las ‘pendens S executed : before but requ 
after sui 


‘As a document takes effect from the date ot m 
exeention and not from, that of its trati 
sale-deed exequted, before but 2 sred- after’ 
“institution of a suit 18 not affected y the' doctrine . 
of ls pendens 134, col 2] : 

poe Venkataramana Beddi Y Kotigari 
v Cheti ‘70 Ind Cas 212, 41 M L 0, tt 


[CET W. N 15, (1922) A I R: 4) 249, to 
Trlakdhart' Singh v Gour Narai: 59, ‘Ind 

290,5 P L J 715, 2P L. T 93, DX 
not followed. , |, 

" Second appeal bold. the! decree. ‘of 
ithe Court ~of the. Subordinate, Ju 
Bellary, in Appeal Buit*No. 24 ‘of 19 0, 
cpréferred:against:the decree ef the. Court 
of- the District Munsif, Hospet, in 
‘Original ‘But ‘No 482 of 1918. * ' 

`, Mr. V. S. Naranmhachariari:: for the 
‘Appellante. spas E 


9, e. 


134 : 
f ` . 
AKKI GURU BASAPPA-U. AULUVATHI BBTRĄ. 


' Messrs. Venkatasayaliah and Venkata: 
narasiah, for the Respondents, - 


: JUDGMENT.—Defendants Nos. 2. 


apd 3 are the appellants. The plaintiff's 
suit was fora declaration of his title to 
the suit properties and also for an in- 


junction -restraining the defendants from : 


executing a decree in Original Suit 
No. 845'of 1910 which they had. obtained 
with reference to these properties. These 
pro rties belong to the fifth defendant. 

e had effected some mortgages on these 
` properties of which only two need be 

oticed so far as the present case is 'con- 
cerned. The mo ee under the first 
mo e (Exhibit D) instituted a. sui 
and.obtained a decree for the sale of' the 


e properties. , Money "was borrowed from 


_ the plaintiff by the fifth defendant to dis- 
‘charge thatdecree and asale-deed (Exhibit 
A) was executed in favour of the plaintiff 


on 29th November 1910. This was regis- . 


tered on Ist December 1910. Later on, a 
suft was instituted by the third mort- 
,namely, the appellants, Original 

uit No. 845 of 1910, against. the suit 


, properties, 'to which the plaintiff was 


not made a party end they obtained a 
decree. It is the execution of this decree 


` that is now soughtstd be restrained by the 


plaontiff in this suit. 

: Only one question ‘was really argued 
before me, and that is the question raised 
in.the second point noted by the Sub- 
‘ordinate Judge at page 3 of his judg- 
ment, „namely, " whether the sale-deed 
executed in favour of the plaintiffis in- 
valid as having been pendente ltte.” In 
'this connection I must point out that 
Original Suit No. 845 of 1910 was in- 
stituted on 29th November 1910. It is 
argued that, since Exhibit A was regis- 
tered only after the institution of the 
suit, the document does not take effect 


, at all; and in support of this position a 


‘decision in Tilakdhari Singh v. Gour 
Narain (1), has been referred to. This 
decision hàs been considered by our High 
‘Court in Pingali Venkataramana Reddi 


. v. Kotigam Rahgiah Chetti (2), and a 


Bench of* this Court has declined to 
(1)59 Ind Ges 200, 6 P L J 7152 P.L, T. 

° 95; (1921) Pat 122. : I 

t (210 Cas 21241 M, L J, 399, (1022) M, 
W, N. 15, (1922) A, I, R. (M.) 249.. 2E 
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pos. 


follow the principle'of this decision. I am , 
asked to refer this point toa Bench, but I 
think thatIam bound by thedecisionofthe 
Bench, and, therefore, following the deci- 
sion of this Court, I hold that, though the 
registration was after tMe institution of 
the suit, the document which was exe. 
cuted on 29th November 1910 takes 
effect and that the plaintiff's title under 
it is not invalid as having been pendente 
lite The argument with reference, to 
this question of pendente lite which has 
been now ‘put forward in this case 


“was not put forward in the lower 


Court. ‘In the lower Court the attempt 
that was made to- show that the suit 
was instituted before the execution of the 
document. In a concurring judgment, 
the Subordinate Judge has held that it 
cannot be held that the execution of the 
document was subsequent to the in- 
stitution of the: Buit.' He refers to the 
reasons given by the District Munsif 
which he accepts. I a with the 
reasoning of the lower Cour and hold’ 
that it has not been proved that the 
document was executed after the instatu- 
tion of the suit. This disposes of the 
two aspects of the argument in connec- 
tion with the “plea of pendente lite” 
raised in this case. : 
The learned Vakil for the appellants 
wanted to argue also that a suit’ of' this - 


nature asking for an injunction restrain- 


ing execution of a decree will not reall 
le and that, therefore, the plaintiffs suit 
must be dismissed He was prepared to 
support his position by means of authori- 
ties; but I am not prepared to allow him 
to raise that point now, because there is 
nótthe slightest trace.or suggestion of 
such an argument anywhere in the 
records of the case, not even'in the 
grounds of the second appeal. No other 
points were argued in this case. Š 
The learned Subordinate Judge has' 
made certain remarks about the rights 


'of the appellants. Nothing has been 


argued about those rights in thfs Court 

and I do not express any opinion about 

them. I, therefore, ‘dismiss the second 

appeal with costs. 
Y. N. Y, | 


= 
e 


Appeal dismiseed, 
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SIND JUDICIAL COMMIS- 
SIONER’S , COURT. 
. MISORLLANROUS ÁPPRAL No, 33 
. ` op 1921, `. 
August 27, 1924. 


' Present :—Me. Raymond, A. J. O., and I 


Mr. Madgavkar, A. J. O. 
CHETANDAS MOHANDAS AND OTHERS 
p —APPELLANTS ` 


versus x 
Masses RALLI BROTHERS 
; AND OTHERS— RESPONDENTS, 

Provinetal Insolvency Act (V of 1920), s 11— 
“Carriés on business,” meaning of— Juridiction— 
Bul of Exchange duly accepted —Liwwidated 
bii—Drawers right) to 

maintain action i^ 


The word “personally” in section ll of the 
Provincial Tusdtrene Act qualifies the words 
"works for gain”, and not the words “carries on 
business", nor do the words "carries on busmeas 
connote the idea that the business should be 
carried on personally It is not necessary, there- 
fore, that to give an Insolvency Oourt Jurisdiction 
over a person the latter should ‘be o 
carrying on bru E Toad Jurisdiction of 

136, 
. Muthaya Chetti v. John ` Harrison. Allan, 4 M. 
209, 1 Ind Cas (N.s) 981 and Kirpa Ram Sua 
Ram v Mangal Sen Bishan Mal, 65 Ind Cas 93, 
18A L J gine, P. L R (A) 18, (1022) A. 

R (A) 387, re upon 
T Kunay dua on a Bill of Exchange duly accepted 
is a liquidated amount [p 137, cols 1 &2] 

r À drawer of a Bill of . remains a 

surety in spite of its dishonour and can after pay- 

mont in respsct of it maintam an action on it 

and also petition 1n insolvency proceedings agast 

ih»"aoceptor, even though the bill is, not in his 

hands [p 137, oe Fa N xu 
ank, m4 

Indian Specw ^f nok 


^ 


Hu ji~ 


pandas Nanavati, 35 Ind Cas 628 L 
lied upon 
wey Dabtor, Ex parte Debtor, (1906) 1 K B. 


341, 77 L J K B. 409, 98 L. T. 652; 15 Manson 

1, distinguished ' f 
Appeal against an order of Mr. Ken- 

nedy, J. O. “ie ] 
Mri Srikishendas H. Lulla, for the 

lants. š 
Š reum T. G. Elphwston, Dipchand, 
Chandumal and Khanchand Gopaldas, for 


the Respondents. 


UDGMENT.-This is an appeal 
Ned the order of the learned Judicial 
issioner 
Monat das- and his two sons Dharamdas 
and Naraindas insolvents under. the 


Provincial Insolvency Act Vot 1920; 
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adjudicating Chetanddas 


i n ` 


° j 
Three points: hage been: taken on 


appeal : 

(1) That the lower Court had no 
jurisdiction to entertain the' insolvency 
petition ; ' a ees 
, (2) "That the lower Court has erred in 
holding that Dharamdas and Naraindas 
- were partners with their father -Ohetan- 

das inthe firm of Mohandas Ohetandas ; 

(3) That'the  petitioning creditore 
were incompetentto file the ‘insolvency 

&pplication in asmuch as the debt, alleg- 

ed to be due to them was not a liquidated 

Bum, that two of.the petitioning creditors, 

Messrs Rali Brothers and Forbes Forbes 

Campbell and Oo, were legally estopped 

from presenting the insolvency applica- 

tion by virtue of their bein 
. the composition deed executed by the in- 
„solvent Ohetandas Mohandas, and that 
the third petitioning creditor, Haji Ali 
' Akbar was equally incapable of petitionz: 
ing the Court in, insolvency proceedings, 
` as first, the amount which they alleged to 
be due to them by the insolvents was not 
a liquidated sum and lower Üourt was 
in error in not allowing the insolvents to 
establish that the goods, the value of 
which was sought. to be recovered, had 
been late shipped, and that, by reason of 
the breach of one of the terms of'the 
contract by the firm of Haji Ali Akbar 
there may^be nothing due to them, and 
secondly, that Messrs, Haji,Ali Akbar who 


“ASB 


parties, to. 


were the drawers of the drafts which had , 


been accepted by the insolvents but .sub- 
sequently dishonoured were not compe- 
tent to present the insolvency petition 
as the drafts'were in the handa of the 
Local National Bank and Mesars Haji Ali 


' Akbar had not proved that. they had 


sustained any loss by the dishonour. .. 
` I propose to deal first with the question 


asto jurisdiction. Thereisno doubt as’ 


to. the fact that the firm of Mohandas 
Ohetandas had ite principal place of 
business at Shi ur, and in thi 

: , Ohetandas Mohandas was the capitalists 
partner, the business being managed by 


some gumashta partners. And equally ° 


we feel no doubt on the evidence in the 

case that the firm of Mohandas Chetan- 
+ das was, the principal partner in th 

business. of. Udhav Nandiram ‘whic 


was carried on at Karachi. It has heen - 


D 
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OHETANDAS MOHANDAS Y. 
‘satisfactorily established‘that the lease of 
the business premises .of Udhavdas 
‘Nandiram had been secured by Chetandas, 
that the rent forthe same had been paid 

° 8t least for two months by the firm 
of Mohandas Ohetandàs- and what is; of 
. ‘substantial importanée is the fact, that the 


firm of Mohandas Chetandas has consist- ` 


ently advanced moneys for carrying om 
the business’ of Udhavdas Nandıram 'It 
is alleged on Behalf on the appellant- 
insolvents that they merely financed the 
» firm buthad no interest in the business 
ofthe firm. We are unable to accept 
this contention. In'our'opinion the firm 
of Mohandas Chetandas was the capitalist 
artner in the firm ‘of ' Udhavdas 
e Nandir&m, . i f 
`, Itis further to be observed that the 
evidence on’ the record shows’ that the' 
firm of Mohandas Chetandas entered into 
contracts at Karachi with'the firm ‘of 
Ralli Brothers, one of the petitioning 
` creditors, and this is not denied Again, 
Bills tf Exchange drawn dn the firm of 
Mohandas Chetandas by Messrs. Haji Ali 
Akbar ‘and Co were accepted and 
were payable at Karachi, These bills 
„have been signed at Karachi by Narain- 
das the son of Chetefidas, |  . M 
Now all the above’ circumstances ap- 
pear to us’ unmistakeably to point to the 
fact that the firm of Mohandas Qhetandas ' 
carried on business at Karachi and, there- 
fore, under section ll, Provincial Insolv- 
éncy Act the Karachi Courts would’ have 
jurisdiction. But argues Mr Lulla for 
the appellants, that the evidence does 
not establish that any member of the 
firm of Mohandas Chetandas personally 
carried où busimessat Karachi and this 
is essential before ‘the Karachi Courts 
éould besaid to be seised of jurisdiction. 
Mr Lulla cites some authorities in sup- 
port of his contention We are of opin- 
ion that the position ofthe word “ per- 
° sonally " which appears before the words 
* works for gain" and not before the 
e words “ carries on business" would indi- 
cate a deliberate dmussion on the part of 
‘the Legislature, for nothing was easier 
than to have the word “personally " 
qualify both the “carrying on of busi- 
ness" and " working for gain” and it is 
only in-thetatter circumstance that the 
e - < + E 


RALLI BROTHERS, ' 


“a ee 
CASES. . ` [1024 
personal’ elernent-is introduced.. It would 
dislocate commercial transactions if an 
influential merchant could not extend 
the scope of his business to more places 
than one and carry, it op through the 
instrumentality of his agents. . We feel 
no doubt that any other view would’ 
not only being conflict with the 'expresd 
wording of the section but would have | 
an important effect on commercial .trans- 
actions, The  phraseolo in section 
11, -Provincial Insolvency Act also appears 
in section.20, Civil Procedure Code; and 
if a'merchant were unable to besued in 
a place where he carries on business by’. 
his agent, neither could he sue. It seems * 
to us that there is starcely any doubt as 
to'the legal aspect of the matter, and it 
is unecessary to elaborate this point at, 
any: length, ` We “need only refer to 
‘the cases of Muthaya Chettt v. John, 
Harrison Allan (1) and Kirpa Ram Sita 
Ram v.. Mangal Sen Bishan Mal (2) 
where it was held that the words’ 
“carry on business” do not connote the 
idea that the business should be carried 
on personally 


It was further argued by Mr. Lulla 
that the firm of Mohandas Chetandas 
carried on no business in Karachi and 
that the business as a partner in the firm. 
of Udhavdas Nandiram was personal to: 
Ohetandas Mohandas The answer to 
this argument is the nature of the peti- 
tion presented to the lower Court The 
application is to have (1) Chetandas 
Mohandas (2) Dharamdas Chetandas, 
(3) Naraindas Ohetandas carrying on. 
business in the name and under the 
style of Udbavdas Nandiram and Mohan- 
das Ohetandas carrymg on business at 
Karachi, Shikarpur and eleewhere-to be’ 
adjudged insolvents, and. the order of 
adjudication by the lower Court is with. 
regard to .these persons' nomination 
Hence Mr. Lulla's -contention as to«the, 
incompetency of the Oourt to adjudi- 
cate the firm of Mohandas Obetandas 
insolvents can hardly ‘prevail, for it is 
not the firm of Mohandas Chetandas but. 
the’ three individuals above describ- 


D4M 209, 1 Ind Dec (x e) 981.7 
(di bd Ges 93, 18 A L J 695; 3 U.P. Li 
R. (AJ 18, (1928) A, I R (AU ——6- 
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“ed that have Been adjudged” insól- 
"vents. " 


wf 


the adjudication. of Dharamdas and 
` Naraindas sons -of Ohetandas, admitted- 


_ly they were members of a joint undi-' 
_ vided family with their father. 


They 
88e88 no Bepaiate estate and' are joint 


o In food with their father. Both of them 


undoubtedly have assisted their father 
in: the management of the business of 
"the firm of Mohandas Chetandas. It is 
proved that Dharamdas, the elder of the 
two sons, controlled the branch firm of 
‘Mohandas Ohetandas at Bunder Abbas, 
"and Naraindes signed at Karachi the 
Bills of ‘Exchange drawn against 
the firm of Mohandas  Ohetandas 
"and which were payable at Karachi. 

It must, be observed that the peti- 
tioning creditors did not apply for the 
adjudication of Dharamdas and Narain- 
des as insolvents on the basis of their 
being partners with their father Ohetan- 
das in the firm of Mohandas Chetandas. 
There was no partnerships set up undér 
the Indian Contract Act but the allega- 


“tian was that the business carried on. 


by Chetandas Mohandas was joint 


family busines and his two sons, Dharam- , 


-das and Naraindas were interested. ‘Of 
‘the joint interest there can be little 


doubt in spite of Mr. Lulla's vehement . 


assertion at all the property of 
"Ohetandas Mohandas was self-acquired 
and that the sons devoted their time to 
the business of Mohandas Chetandas, 
“each in his own sphere. The presump- 
tion under Hindu Law would be that 


they were joint with their father and. 


this presumption has not been rebutted. 
In the composition deed executed in 
Febrüary 1921 the preamable recites 
that Chetandas Mohandas enters into it 
on behalf of himself and as manager of 
the jomt family consisting of himself and 
his*two sons, Dharamdas and Naraindas 
We aye of opinion that the lower Court 
was correct in adjudicating Dharamdas 
and Naraindas insolvents, 

Touching the third point raised in 
ap as to the claim by Messrs. Haji Ali 
Akbar not being for a liquidated sum, 
we entertain no doubt: that the amounts 
mentioned in the Bills of Exchange 
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Dealing with the second point as to. 


-Hurjwandas Nanavati» 


Akbar after the dishonour: 


ast 


. cc i 


drawn on , Mohandag Chetandas ‘and ab- 


‘cepted By the latter was fór a definite 


and`eertain süm, being for the value df 


‘goods supplied. di is'urged that tbe 


goods in question Bad ‘been late shipped. 
thus relieving Mohandas,’ Ohetandas 


'from.their lability. under the contract. 
‘as they were, not bound to accept the 


goods which were not in terms of the 
contract Weare of opinion that the 
contention as to, late shipment 18 of 
doubtful value. It is a belated con- 
tention as the correspondence betweeh 
the parties would tend to show.' It 4s. 


“argued „that the learned Judicial Oom- 


missioner should have given the ap- 
pellants .an opportunity of establishing 
that owing to late shipment, appellants 


were not hable for the Value of the" 
" goods and the ‘provisions of ‘section: ‘46,, 


Provincial Insolvency Act, were relied 
upon. But this section is applicable 
Only in case of. mutual dealings and 
there have been none such between 
Messrs Haji Ali Akbar and Mohandas 
Chetandas. Weare of opinibn that the 
lower Court was correct in declining to 
enter upon SCR, Epoque) late shipment 
‘in these proceedings and leaving Mohan- 
das Chetandas to tke any action they 
may deem: proper in applying for 
compensation if their contention ás to 
late shipment is sound, It was further 
argucd that. Messrs. Haji Ali Akbar 
could not petition. in insolvency as the 


- Bulls: of VERE d were: in the hands 


of the National.Bank and’ Messrs. Haj, 


Ali Akbar have not proved that they 


had sustained any loss by their die- 


‘honour. Now the fact ofthe ‘National 


Bank being in possession of the Bills 
of Exchange at the time they were dis-. 


-honoured, does not deprive Messrs Haji 


Ali Akbar of allinterest in them What 
was their position relatively, to ‘the 
Dillsof Exchange ‘after they were, dis- 
honoured? “In spite of the :dishonour. 
the drawer remains ‚a surety:” Indian 
Specie Bank, Lo ao) v -Nagindas 
; z. (3) ‘and there is® , 
evidence to show that the .Bills of Ex- 
change were retired by. Messrs- Hay: Ali 
I have‘read . 
` (8) 35 Ind, Cds, 628, 18- Bom, EreR. 689, ^ ' 
. - . 


a 


e 
. 
\ 


D 


` 


` the 


. 
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Debtor (4) cited by Mr. Lula but’ that 
does not seem to me applicable to the 
circumstances of the present case We 
balieve the evidence that after the Bills of 


Exchange were dishonoured Messrs. Haji | 


Ali Akbar had to recoup‘ the Bank for 
"any advances made'to him upon them. 
There is not the faintest Suggestion 
that these Bills were collusive. ` We are 
.of opinion that Messrs. Haji Ali Akbar 
“were. competent to sue upon them and 
„also to, petition. in insolvenéy próceed- 


. Angs against the acceptor after their” dis- 


honour. 


We dismiss the appeal with costs!’ 
P. B. A. prose 
8D. Appeal dismissed ` 


(4) Q008) 1 K. B %4, 77 L: J K B 409, 98 
L . 652, 15 Manson 1. ^ * Š . 
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MADRAS HIGH COURT. 
APPEAL AGAINST ÁPPBLLATB ORDER No, 83 


OF > 
: July 24, 1924 
Present;—Mr. Justice Jackson. 
SUDALAIMUTHU PILLI AND OTHERS—- 
! PLAINTIFFS—À PPHLLANTS 
uis : 
BUDALAIMUTHU PILLI AND OTHHRS— 
. DRBFBNDANTS— RESPONDENTS. 
Caml Procedure Code (Act V of 1908), ss 145, 
151—Restitution—Inherent power of Court 
Oourta have inherent’ powers under section 15 
Civil Proceduie Code, to apply the principle o 
section 144 to cases which are not strictly within 
its terms and to order such restitution as may 
as the result of their own 
2, p 139, col 1 
Kedar Nath Marwari, 69 Ind 


become n 
orders 
Jar 


138, co. 
erham v 


[p 138, col. 2 : 
Ap against the order and judgment of 
urt of the Additional Subordinate 


Judge,  Tinnevelly, in A, 8. No, 99 


3 INDIAN OASES. 
. SUDALAIMUTHU PILLI .*8UDALATMUTHU PILLI, 
the judgmentin In re Debtor Ex part ` 


‘District Munsif of Tinnevelly, in E. P 


je suffers from their own acts 


. [M 


of 1920, preferred against the a 

the Court of the Additional Munsif, 

Tinnevelly, in E P. No. 153 of 1918; in 

O. 8 No. 97 of 1908. T 
Messrs. K., Rajah Iyer and ‘P: -V. 

Krishnasams Iyer, for the Appellants. 
,Mr.'C. S; Venkatachariar, for the; Re- 

spondents, E 
JUDGMENT.—Appeal from the 


„order of ‘the Additional, Subordinate 


Judge of Tinnevelly in A. 8. No. 99 of 
1920, against the order of. the Additional 


No. 153'of 1918, U 
In Original Suit No. 97 of 1906, plaint- 


'ifs had sued for recovery of certain 


items, and obtained possession of certain 
items in the course of the litigation. 
Defendants obtained re-delivery and 
plaintiffs while appealing to the High 
Court for the cancellation of that order, 
applied for an injunction restraining 
defendants from cutting trees. This was 
granted on the condition that if the 
appeal failed, plaintiffs would be liable 


‘to defendants for the profits of which the 


injunction deprived them, The appeal 
was dismissed and the defendants Have 
applied in these proceedings for their 


' profits.. The District Munsif dismissed 


the application; but the Subordinate 
Judge allowed it on appeal assessing 
mesne profits at Rs 310 Hence this 
appeal s s 
Appellants contend that section 144 
has no application to the facts of this 
case and defendant's iemedy lies, if at 
all, by ‘way of suit It is a well-accept- 
ed proposition that Courts have a general 
power, or rather duty to see that no 


‘party suffers from their own acts. This 


principle is fully enunciated by the 
udicial Committee in Jai Berham v. 
Kedar Nath Marwari (1). Compare also 
Allah Din v. Chiragh Dan (2), “there is 
no doubt that the Oourts have inherent 
power under section 151 to apply, the 
principle of section 144 to cases which 
are not strictly within its terms and 


69 Ind Cas 278, 44 M L J 735, (1929) A T. 

O) 909, 4 P L' T. 61,33 M L T 10/370 
Bom L. Ë 643, (1923) Non 368, 2 Pat 10, 18 
Gas. 43, : : 


i 


en of ' 
3. 


582, 91 A LJ 490, 95^ 
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to, order such restitution as may become 
necessary as the result of .their own 
orders.” Their own orders as explained in 
the. Privy Council case quoted above, 
mean any order of any Court, which 
has entertai&ed jurisdiction over the, 
matter. ! 
In these circumstances I do not find 
that the lower Appellate Court erred 
in entertaining an application. for res- 


titution, and dismiss the appeal with 
costs. : Š 
Y. N. V. Appeal dismassed, , 


18. D. + 


MADRAS HIGH COURT. 
Sgoonp Orvrr, ApPEALS Nos. 499 AND 500 
or 1921. 

‘February 6, 1924. 
Present;--Mr. Justice Odgers. 
PATTUR NAGALINGAPPA AND 
,ANOTESR—DRFENDANTS Nos. 1 AND 2— 

: al dires IN BOTH 


PATUKONDA "TENGANNA— 
RESPONDENT IN B. A. No 499 or 1921 AND , 
NIMBAGAL GUMSIDAPPA. AND 
OTHHRS—RESPONDBNTS IN B. A. 

No. 500 or 1921. 

. Guardian—Mortgage executed as guardian of 

minor—Personal covenant— Personal lrabilsty. 

lna mortgage executed by the guardian of a 
minor, 8 personal covenant to pay ‘makes the 
executant hablo only as guardian and not per- 


sonally 

Beaiti E 1872)7 Oh A TI; 41 L, J 
Oh 804; 27 LT of OW R 901, Shet Hambhar 
Premabhat v. Bar Rupalsba, 21 B 168, 1Bom L 
. E 646, 12 Ind Dec (N 8) 648, relied on 

Rajam Kanta Roy v Manmatha Nath Nanda, 46 
Ind. Cas 685, not followed 

Second ap t the decrees of 
the Court of the’ Subordinate Judge, 
B ry, in A.8. Nos. 45 and 47 of 

1890 preferred against the decrees of the 
Oourt of the District Munsif, ^ Hospet, 
in O. 8. Nos. 28 and 321 of 1918 
respectively, 

Mr. A. , Krishnaswami Iyer, 
Appellants. ; 

K.- Jagannadhayo yer, for the 

Respondents, 1 PESMT 


1 


for ihe, 


“INDIAN OASES. 


‘Naglingappa and Marulapps." 


. the executants except as sudh 
' as aforesaid. Then `t is said,that there 


1 VAY. ds 
1 . Š 


(BS 
s : 
JUDGMENT NES these cases it has 
been argued that" r` Bhould .decide the 
point ot the guardian's liability as & 
preliminary point and that if I find. for 
the appellant on that, the case fot tha . 
respondent góes in both these a peals, 
The Subordinate Judgd has: held the 
597258 personally liable in spite` of 
het Manibhaa Premabhar v. Bat Rupaliba : 
(1) on the authority of a ruling of the 
Calcutta High Court in Rajani Kanta 
Roy v. Manmatha Nath Nandi (2).. The 
contention for the respondent is, that .on 
the wording of Exhibit Athe, guardiang’ 
have personally Bound. themselves, tq 
ay. That Exhibit. A (a hypothecation 
nd) contains a personal covenant to pay 
is frue, it 18 executed by the, pn . 
“who are the guardians of the proporne 
of the two minors, “ vz., 80 and so. 
bond continues “We have agreed to a 
the guardians of the estate of minors 
In my 
opinion there is, on the wording ef Ex- 
hibit A no personal covenant to repay by 
guardians 


has been misrepregentation by the guard- 
ians That representation was'to.the 
effect that the guardians had authority 
to execute Exhibit A and is set out 
in the plaint, paragraph 6: The 
Subordinate Judge decided that the 
guardians are personally liable on the 
failure of consideration or deceit. and 
misrepresentation by. stating that the 
money would be applied to the benefit of 
the minor's estate. There is no evidence 
that it was not. The, fact that the 


‘guardians were dishonest or rash in 


business does not conclusively prove that 
the money raised by Exhibit A was not 
employed in the money-lending business, 
the family business of the minor’s which 


ended ina loss. In Shet Mantbhar Pre- - 


mabhar v. Bat Rupaliba (1) 1t was pointed 


„out that there could in such a case he 


only’ two representations: (a) that of 
poche as there was here, and which was 
Mr b) that there was power to bind tlfe 
EA which is a representation of law, 
neither of these will,’under the circum- 
UAB, 168, 1 Bom. L. R, 646, 12 Ind, Deo, 


(x. 8 8) 648 
18) 5 Da, Cas, 6 NIETO 
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Btances, support a sujt. on'a. warranty. 
[Bee Beattie v. Ebury (3)] The case relied 
on by the Subordinate Judge is. Rajani 
Kanta Roy y. Manmatha Nath Nand (2). 
Weiter Shet Manibhai Premabhai y Bav 
Rupaliba (1) nor the English Law is dis-. 
. cussed there, There is no statement of 


the reasons which led the Court to, 


‘ affirm the liability of the mother to re- 
ay personally. I prefer the English and 
Bomba authorities. Tor thege reasons, 


Iam of opinion that these appeals must, 


be. allowed as regards the personal 
liability of guardian Pompanna with 
proportionate costs here and below, i: e., 
‘appellant will receive and pay. propor- 
tionate costs throughout. 


wy. N. V. Appeals allowed. 

. . 

"8D 2 ñ š 

] ard .7 Oh. App 777, 41 L J Oh, 84, 27 
L T. 398, 20 W. R 994. 


MADRAS HIGH COURT. 
APPBAL AGAINST ORDER No 381 or 1923. . 
July 17, 1924. : 
Present -—Mr. Justice Wallace and 
^ ` Mr Justice Jackson. 
POGULA HUSSAIN REDDY— 
Darenpant No. 2—AÀPPBLLANT' 


versus 
YASAGGARI VENRATA REDDY 
AND OTHBRB—PLAINTIFFS AND DHFBNDANTS 
' Nos 1, 8 anp 5 To 8—RBSPONDBNTS, 

Civil Procedure Code (Act V of 1908), s 11, 
Expl II—Declaratory decree obtained by contingent 
reversioner—Actual reversioner, whether bound— 
Res judicata : 

A decree m a declaratory sult by a contingent 
reversioner binds all reversioners 142, col 1] 
x Explanation II of section 11 of the Civil Pro. 
cedure Code clearly applies to such 4 case hiq] 

Venkatanarayana Pilay v Subbammal, Ind 
Cas 298, 38 M 408,17 M L T 435, 28M LJ 


585, 17 Bomi L. R 468, 10 O W N 641, 2L W 
596, (1915) M W. N. 555, 210. L J. 515, 421 A 
125 i Q3" chatiagundla Varamma v Madala 


adasayya, 46 Ind. Oas 202, 41M 659, 35 M 


R (A) 117 '(1922) A I R (AY 
ose v 


5 m, (1922) A.L R, (O) 831; relied on, - >, 
i i 


INDIAN OASES: 


POGULA HUSSAIN RHDDY Q. YASAGGARI YHNKATA REDDY. ` 


Jonged toone 


.. pose 


Appeal. against the order of the Court 
of the Subordinate Judge, ‘Kurnool, 
dated the 6th July 1923, m A. 8. No 29 of. 
1923- (A. 8. No 83 of 1922; District Court, 
Kurnooll), preferred against . the. decree, 
of the Court of the District Mnnaif, 
Nandyal, dated the 27th March 1920, in. 
O, B. No. 731 of 1920. . . : 
Messrs. T. R. Ramachandra Iyer and, 
5 Rama Sam Dikshit, for the, Appel- 
` Mr. B. Somayya, for the Respondents., x 
JUDGMENT.—This is an appeal 
against an order ofremand by the lower 
Appellate Court sending back a suit for 
trial by the First Court. Tho plaintiffs, 
who are respondents Nos 1 and 2 here, 
sued in 1920 to establish their right 
toand to tecover possession of two-thirds 
share of suit property. The property be- 
Chipnayya who died.without 
issue leaving a widow.’ She sold tHe 
property to the first defendant's father 
in 1886 and died in 1920. The plaintiffs’ 
suit was filed after. her death, the 
plaintiffs being the actual reversioners 
then. Their claim is met in hmame ‘by 
defendants Nos, l to 7, who now re- 
resent the alienee, on the plea of ves 
judicata, * "n 
: Tt is not disputed that the father 
of plaintiffs Nos 1 and 2 at the time when 
he was a presumptive reversioner to 
the widow in 1898 filed Original Suit 
No. 320 of 1898 against the widow and 
her alienee for a declaration that thé 
alienation was not binding ‘on’ the 
reveisioners, and that he lost that 
suit , The First Court has’ held that, 
as that suit was a representative suit 
the result of it will bind the plaintiffs 
and is an effectual bar to. their getting 
a decree in this suit. The lower. Ap- 
pellate Court held that a decree jin 
a previous declaratory suit does not 
bind a reversioner when he has reached 
the status of an actual reversioner suing 
for possession, unless he was himself an’ 
actual party to the declaratory 8Buit, 
it, therefore, remanded: the suit for 
hearing. a ° 
We think that lower. Appellate, 
Court's view of the law as it iow stands. 
is wrong. -Thè lower Appellate Coürt 
and, the resporfdents here rely-on certain 


VoL 88] 


OMbAN AMI us 
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dicta in some early Privy Council cases . 
at a.time when the law was that only the 
nearest reversioner had any right of suit, 
and” before “it. was ` clearly laid- down 
` by this Court that a declaratory. suit 
by a continggnt reversioner is'a repre- 
sentative suit on behalf of all reversion- 
. ers, In Venkatanarayana Pillay v. Sub- 
bammal (1) the Privy Council has clearly 
laid down the principle that the cause 
of action for sucha suit is the common 
injury to the reversionary right The 
question for decision in that case was 
whether when a presumptive reversioner, 
the "plaintiff 'in'such a suit, dies; the 
sut may not be continued by: the next: 
contingent reversioner. The Privy Coun- 
cul held that -it “could, because the 
right to sue survived, it being 4’ common 
t inherent in all: réversioners, and, 
teaching for a moment on what was 
then'the law in Madras; as laid down 
by the Madras High Court, namely, that 
the “adjudication om an: alienation mn a 
suit by a presumptive reversioner, did 
not Operate a8, res judicata t a 


contingent reversioner, the Judicial Com-. 


mittee held that such a-test for deter- 
mining whether'a contingent reveraioner 
is entitled to continue the suit of a, 
pres umptive zeversioner was irrelevant. 
he ‘Privy Council, - therefore,; neither 
commended not condemned in 80 many 
words the law as to rés. judicata in s 
Buit, as then laid down Dy theMadras High 
, Court; but it did lay: down: emphati 
that the: right of: all contingent end 
Sionérs is ‘one and the same; `a single 
causeofaction In Challagundla Varamma 
v." Madala Gopaladasayya-(2), a: Full’ 
Bench of. this Court .has logically 
follwed up that ‘line of, reasoning. 
and laid down that such a suit by 
one contingent reversioner is a repre- 
_Bentative suit on behalf of' all 
previous Madres and ` Privy, Council de-, 
cigions have .all-been considered in that. 
ease and the proposition set out ‘above 
was adopted in the clearest terms. 


The- 


- (1) 29 Ind. Cas 208,8 M 406; IM LOT 485; 


L J 535, 17 Bom.-L R 468, 190 W.N. 
L. W. 596, 1919 X W. N. 358, 31 O.L J. 
PLA 125 (P. 0) 

ind One 202,41 M 059 35 M L-J 57; 
mus 8L 62, 009 Me Wed 461 


1 


,Sioners, one -after 


The adus seek 'to ditapuk. 
this case on.the ground, that it merely,,, 
decided the, legal position inier se of 
contingent reversioners before the death , 
ofthe widow, who are entitled. toe sue, 
only -for a declaration, and that the” 
legal p osition is entirely changed when | 
the widow is deadànd the party bring-. 
ing the,suit is the -actual reversioner 
entitled to sue’ for. possession. Reliance. is: 
pede on a statement of Sadasiva.Ayyar,, 

at page 677,*that so far as suits for pos-: 
session on the death of the female heir , 
are concerned, the assistance of the | 
Legislature, that is, an enactment that a. 
decree obtained by the then nearest re-, 
versioner is binding on the remoter Te- 
versionere, is-still n This does > 
not appear to us to assist the respondents?. 
The dictum is directed towards. prevent-', 
ing & multiplicity of suits by actual rever- 
another, after the: 
death of the widow and it has nothing to' 
do with the effect, on & suit by an getual | 
reversioner, of a decree m a previous - 
declaratory : suit. 

It, is obvious, dea” this is where. the ; 
lower Appellate Court is in some con- 
fusion, that the’ chuse of action ‘of the; 
actual reversionér is different from the. 
cause of, action fbr a suit by a con-, 
tingent reversioner, -and there ig:there- 
fore,no bar. in law: tothe suit founded, 
on the former cause -of action. The 
question for decision, is whether, when, 
that -suit is; brought, it must not. fail.’ 
in limine, where it has already been, 
decided ‘in a declaratory suit,.repre-. 
sentative of all. revérmioners, that the., 
' alienation is binding on all reversioners, - 


.We think there can. be only one: answer. 


to: this, If a declaratory suit is repre-. 


‘sentative of all reversioners, all are. 


bound by it,and the death of the widow | 
cannot bréak that bond. ‘To meet this. 
arguinent Mr. Somayya, for the reg-. 
pondents -Nos. Land 2, had. eventually tq 
fall. back on the contention that the- 
word, "representative" in Challagundla ., 
Varamma v. Madala .Gopaladasayya- (3. 
was a misnomer and ‘that it only meant: 
io imply that all contingent reversioners 
had: the, Same ‘and a eiügle' tause ‘of 
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abor 6 so that when sone: died another 


INDIAN: Casta 


Cher 


the lower Aaa: Court aid dismiss” 
. could take his place. * We’ are not pre- the plaintiffs’ suit with costs, throughout ES 


pared to accept this’. contention. It is in all Courts. 


quite clear from the judgment that the 
learnéd Judges ‘were under no mis- 
apprehension and that they clearly and . 
with full knowledge leid down the pro - 
position that & decree in’ a :declara- 
tory suit by a contingent °“ reversioner 
binds all reversioners, There is no' 
question of the bond being only fora. 
limited period. It would be a.reductio ad 
absurdum if the ‘decree in such a 
decharatory suit were reduced to a waste 
paper. merely by the widow's déath, 
except in the one case where the plant: 
iff in each suit was the same. Such 
a decree could in no sense be termed 
& representativd decree. Ka a 
“Tt ‘is clear then that the actual 
reversioner is, unless and- until he gets 
it, set aside, bound by any decree pass- 
' in a previous declaratory represen- 
tative suit by & contingent reversioner: 
It is a case to which Explanation II 
of section 9. of the Civil Procedure’ 
‘Code clearly applies. . _ 
That is the view held by the Allaha- 
bad High Court in Kesho Prasad Singh 
v.- Shew. Paryash Ojha - (3) 'and the 


Y.N Y Appeal allowed. 


B..D. i 
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ALLAHABAD HIGH COURT. 
ExEOUTION Ssoonp APPBAL No. 1783 


` Present:— ustice Kanhaiya Lal. 
Babu RAM BARAN SINGH— 
OBJECTOR ‘ 
veT818 ` 
MUPASSIL BANK, Lamrrep—Dzorne- 
^ . THOLDBR. 
Company—Dtrectors, of—Dealings with 
, how far bindwng— Manager acting beyond . 
hi authority—Remedy 
The ipe of tho Directors of & Company 
is defined by the Memorandum of the Artjéles of 
Association, and they have no power to go beyond , 
the anthority given to them, or to undertake any 
transaction outside the scope of the Paes of 
the Company [p. 143, col 2 
A Company 18 liable for all acte done by ite 
Directors, even though unauthorised by it, pro- 
vided such acts are within the apparent authority 
of the Duectors and not ulna vires the Company. 


Calchtta.High Courtin Pramatha Nath’ find 


Bose-'y: Bhuban Mohan Bose (4). We 
are, ‘therefore, . of opinion that the view 
of the District Munsif'on' this point dB 
ebrrect: and must prevail. 

The respondente have raised Storie? 
conténtion, namely, that it is open to 
them'to agitate the uestion whether the 
décision in Original uit ,No. 320 of 1898 
was not due to laches and to cóllusion on 

the' part of the then reversioners-plaint- 

iff ‘in that suit. The District Munsif 
ısåys distinctly that they: did not’ allege: 

.any such’ contention before him, "The! 

résponpents say’ that: that is a misstate-' 
ment,- but we. are not prepared to 
Behind the statement of the District 
‘Munsif" ahd we note that “neither in: the- 
'plaint nor in the issue8 has any such” 
"point been raised. 

T therefore, reverse "ihe order of 


Ind Cas: 248, 44 A 19, 10 A, L J 79,2. 
s 


L Ae lo as E 
e 


J, 421; on. R. (0) 331, 


' D 


BO deals with the Directo 


Ael Railway Carriage & Iron Co a Hector 
Riche, Qiu TB L 63, 44L J. Ex 185; 33 L., 
T 451, 24 W R 7%, followed ~~ 


Persons dealing bona fide with a Managin 
Director are entitled to assume i e 
puch powats as he purports to if they 

wers which, M ache Doer i m M of, 
de pany, a 


T v Rowatt's Whart Itd W. R 536, 2 Oh. 
93; k o. 536, 74 L, 473, " 

referred to 

The Articles of Assooihtion of the Oom 
define the power of Directors as between ane 
selves a the Company, and unless there is any-' 
thin, those Articles limiting the Pes A! 

End of Directois in carryin the ordinary, 
asas of ‘the Oorporation, a Gund party 
m or with the ges 
acting under those powers, however e i is? 
protected if he acta m faith -in his 
with them. [p. 144, col 1 

If an accrues toa Compeny by onson 


of ther having acted be 
an the or discharge of his. duties, i^ 
remedy ‘of the Company 18 a Bt BU a 


and the transaction cannot, 


Prelude. of'a third party, who has already paid, 


good faith the consideration thereo which th 
Company has apmoprated, [p. 144, cols, 1, a °) 


. 
` 


,dealmg' 


ae 
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RAM BARAN SINGH V. MUFASSIL BANK LTD. 

Execution . second appeal from a 
decree of the Second Additionai District 
Judge, Gorakhpur, dated’ the 10th of May 
1923. ` i 
Dr. M. L. Agarwala and Mr, Lakshmi 
Narain Tewart, for the Appellant. 

Mr. N. Upadhia, for the Respondent. 


JUDGMENT .,—These appeals arise 
out of proceedings in execution taken 
by the assignee of certain decrees and 
the question for consideration is whether 
the assignment was valid and binding 
on the original decree-holder. 'The decrees, 
in question had been: obtained by the 
. Kayasth Trading and Banking Corpora- 

tion, Limited, against the. present: 

judgment-debtors. They were. sold by 

abu -Gharib Lal, who was‘ the Manager 
of the Company and one of‘1ts - Directors, 
on behalf of the-Company, and the con- 
sideration paid by the .assignee was 
credited in the accounts of the Corpora- 

tion’: : . š 

: The Articles of Association provided 

that there shall be a Manager of the 

Company, whose duty shall be to conduct | 

the whole business of the Company and 

to perform all such works and services as 
may be necessary to carry on the said 

Company or its branches, "and 
° such as -are usually performed by the 
Manager of a Banking Company.: They 
further provided that the said Manager' 
shall be authorised to advance loans ‘to . 
the best advantage of the Company of 
such amounts and to expend such sums 
to keep the Bank, its branches and es- 
tablishment, going, as may be prescribed 
by the Directors from' time to time. 
Babu Ram Gharib Lal was appointed 
the Manager of the Company by the 
Articles of Association, and by a subse- 

uent resolution of the Board of Directors 

ted the 4th April 1917, he was, also 
appointed one of its Directors. On the 
9th August 1916 a power of attorney was 
executed in-his favour by the petias 
“authorising him to sign and endorse on 
behalf of the Company ‘deeds, bonds and 
conveyances, and to transfer decrees, , 
negotiable instruments and other docu- 
ments, the transfer, assignment orendorse- 
ment whereof was sanctioned in writing 


by the Board of Directors or hy any of the - 
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however, P 


Directors authorised in 


-that behalf by. 
the said Board .' ° p ME 


There id no evidence to show that any ` 


sanction had been granted for the sale of 


these decrees by the Board of Directera. ' 


any. Director authorised in' that 
by the: said Board. The sales 
urported fo have been effected 
of the-Oorporation; and the 


Sohal 


on beha: 


real question is whether a -third party,.' 


who deals with the Manager in the 
above circumstances, is bound to go be-' 
hind ‘his apparent authority to enquire 
whether the Manager had obtained the 
sanction of the Board of‘ Directors ,.to 
effect the sales, 


The authority of the Directors is defin- 
ed by the Memorandum ofthe Articles 


of Association ; and they hate no power ° 


to go beyond the authority given to them, 
or to undertake any transaction outside 
the scope of the business of the Company. 
They have powér to carry on the business 
of the Company in accord with the pro- 
visions therein contained, and if they do 
anything beyond the scope of the busi- 
ness of the Company, their act is ultra 


-vires and void, as. tbe Company would 


not be bound by any act done by the 
Directors for objects, which the Company 
has no power to entertain. But not only 


do the acts of the: Directors bind'the Gom- ` 


pany when’ done within the scope of 
their authority, but also where ‘the. acts 
of the Directors, however irregular, 
belong to a class of acta, which is adthor- 
ised by the constitution of the Company. 
A Company is bound: by its dealings with 
strangers, who act bond fide with the Oom- 
pany, for says Grant, a Company is 
liable for all acts done by its Directors, 
even though unauthorised by it, provided 
such acts are within the apparent author 
ity of the Directors and not ultra vires 
the Company Ashbury Railway,Carriage 
& Iron Co. v Hector Richa (1), and per- 
Sons dealing bona fide with a. 
Director are entitled to assume:that he 
has all such powers as he purports to 
exercise, if they are powers which, accord- 
ing to the constitution of the Company, 
& Managing Director can have. [Biggers 


():0875) T H ij 053, 44 L, J. 


Ex. 185, 33 L? 
T. 451, 24 W. R. 704, Pm 


veh 


v os. Hs 


Managing | 


` 


“persons dealing’ with a Oompany must 
ascertain -the limitations imposed by the 
Articles of Association; but they’ are not 

. bound to draw. any direct or obvious in- 


férences from!the provisions they find. 


there; nor'is there gny obligation. cast 
- upon them to see that such Directors are 
properly ;appointed ‘or that they have 


acted ‘exactly in -accordance with: the. 


rhanner prescribed thérein (Grant's Law 
of ‘Banking, 6th Edition: page 607). The 
Articles of Association ‘of the Company 
define the power of'Directors as between 
themselves and the Company, and unless 
there is anything in those Articles limit- 
ing the powers of the Boardof ‘Directors 


in carrying on the ordinary business of, 


* the Corporation, a third party who deals 
with the Directors or with the Managers 
acting under those powers, however, 


- 'irregularly, is protected if he acts: in 


good faith im his dealing with them. 
Jtis,urged on behalf of the judgment- 


debtors that the Corporation had no. 
power to mortgage much less to sell its. 


roperties except in the manner allowed 
E section 109 of the Indian Companies 
Act (VIL of 1913). But that section ‘only 
limite the borrowing, powers of the Com- 
pany or.prescribes'the manner in which 
that*power is to be-exercised, and it does 
hot prostribe a sale- of property, , Where 
such a. sale falls. within the ordinary 
business of the Company, A.Oompany 
which deals in banking business, has, 
for instance, the power not only ‘to 
lend money but to’ sell any decree, 
which it may obtain ,in ¿heu of the 
debts ‘advanced, 'as a means. of realis- 
ing those debte. The sales in ‘the 
resent case were irregular, because they 
o not appear to have been made with 
the sanction.of the Directors, as required 
by the power ‘of attorney which eon- 
ferred the power of sale. But if any damage 
. has accried,to the "Company by reason 
of: the Manager having acted beyond his 
&uthorityin the ordinary discharge of 
° his dutied; the remedy of the Men ecd is 
against such Manager, and the sales can- 
- not be set-aside to the prejudice of a third 
patty, who has already paid in good faith 
"Ugo 3 Oh. 93, 65: J: Ob. 535; 04 I T. 
'6 A W. R O, > DON 
e. 
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the consideration thereof, which the Com- 
pany has appropriated. 
- The lower Appellate 
that the effect of 


Court has ‘held 
that appropriation was ; 


. to-ratify the sales, but it is not clear whe- 


ther the appropriation was affected with- 
in the knowledge of the Director or with 
their uiescence With the exception 
of Babu Gharib Lal, the other Dirept- 
ors appear to have ceased to take any 
interest in the affairs of the Company or 
with the manner in which the Manager 
was dealing with ,the business. ‘But & 
noticé appears to have been issued.to the. 
Oórporation, when the assignee applied 
for the substitution of his name under 
O. XXI, r. 16, of the Code of Civil Proce- 
dure, and no objection appears to have 
been taken by the Company or ita Direct- 
ors at the-time to the said sales Their 
conduct on that occasion at any rate, 
amounted to.a ratification of the, 
sales, and the decrees can now: be exequt- 
ed in the same manner and subjèct 
to the eame considerations as if the'ap- 
plication for the execution had been 
made by the original decree-holder him- 
self The judgment-debtors have to, pay 
the money due by them and'the substitu; 
tion of the name of assignee in the place 
of the original decree-holder after, the 
issue of the notice to him sufficiently pro- 
tects them against the possibility their 
being required to make the payment over 
again > toed . 
. The appeals, therefore, fail and.are dis- 
missed with costs including fees im this 
Court on the higher scale. ^:  . S 
| OK. B.D. ` Appeals dismissed. 


^ 





-CALCUTTA HIGH COURT. ` 


APPHAL FROM ÁPPHLLATH DEORBES  '* 
No. 863, 1218 AND .1219. 0» 1922. °, 
May 22,1924. | ^ v 


‘Present:—J ustice Sir Ewart Greaves, KT., 
and Mr. Justice Chakravami. `: 
SATYA BHUPAL BANERJHE—' : 
d DEFBNDANT—ÀPPBLLANT ME 
^ RAJNANDINI DEBI-—PLAINTIFRF— ' 
` ` ` ' - RESPONDENT. - - 


_ *- Landlord ahd tenant —Putai tenure Rent, how ` 
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SHIVAPPA MALLAPPA V. AVALI LUMANNA. ` 


yable—Apportionment of rent when allowed— 
&nidar acquiring proprietary interest, whether 
hable to pay rent. ^" 
Putm rent does not accrue from day to day but 
is payable in accordance with the contract 


Satyendra Nath ‘Thakur v. Nukantha Singha, 
T dud 10 Ind. Dec (N s) 886 and Mathewson 
iva Sundar Singh, 33 
. Section $8 of the Transfer” of Property Act 
does hot apply to ngricultuial landa 


Unless, therefore, theie i8 a éotitrac between 
the- parties for apportionment of 1ent, the putnidar 
1s bound to m whole rent for the’ yest, even 
though the* ín rietary interest in the putnt 
“passed to him b te the end' of the year 


' Appeals. from the decree, of the District 
Judge, "Hughly, dated the. 30th January 
2 m er that of the Subordinate 

ud 


C ae Court, . Hughly, . 'dated 
` the 29th April 1991. ` 


. Babu Bejoy Kumar Bhattachar ea, for 
the: Appellant. “` 
~ Babus Narendra unde Bose, ‘and 


Profulla ‘Chandra’: Vibskmnn. ‘for the ps 


be 
JUDGMENT. b 
Greaves;J. +'Thasé are three appeals 
by the ‘deféndant b a decisión ` of 
the "District Judge of, Hughly, modify- 
ing a décision of the Second Subordinate 
Judge. “Whe suite were for rent in res- 


Respondent. 


pect-of two putnis held by the défend-. 


ant in two ' separate mauzahs.- Appeal 
No. 863 relates to a putni in Mauzah 
Ramuarainpur and Appeals Nos: 1218 
and 1219 relate to a putni in the’ other 
madüzah.' :The' suits were brought to re- 
cover an &annas -share of the rent. 


Under the putni the rent was payable - 


in" ten monthly kists, thé last ‘kist being 
payable in: the month -of Magh, ‘On 
the 22nd’ Falgun 1326 there ‘was' a 
partition, between the ' co-sharers as- a 
-result^of which the whole proprietary 
interest passed’ to the defendant and 
the Plaintiffs.” claim-for rent’ is resisted 
withiregard' to a period of ‘oné month 

and".seven days’ of-.the year .1326 be- 
cause.the defendant ‘ contends’ that it 
is not right that hé should- not recaive 
rent:for Seven days of' Falgun and for 
the- month^of' Chait inasmuch as he was 
ihe ‘proprietor during this” "period: ‘by 
virtue’ of the ': - partition. Theré' is no 
doubt that there: "is à- good» deal tó > bé 
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said on “¿natal grounds in support of 
the contention pute forward, on pet of 
the deféndant but, in our opinion, the 
matter is covered by the two cases to 
which we have been referred, namely, 
Satyendranath “Thakur v. ^ Nilkantha’ 
Singha (1) and ‘Mathewson v. Shaym 
Sundar Singh (2) In effect these cases 
decide that .rent, does not accrue from 
day’ to day but ıs payable in accord- 
ance with the contract. In the present 
case the contract for the payment of 
rent was that the tenth kist should’ be 
paid at the end of the’ month of Majh. 
Consequently, in our opinion, unless 
there is any -Statute -whereby the rent 
is apportionable or-unless there is any 
contract, between the’ parties as tå the 
rent for one month and seven days the cons 
tention. of the defendant cannot succeed, 
The only Statute’ in this country deal- 
Um with apportionment’ is section: 36 
the Transfer t of Property. Act, and 
coat does- not apply to agricultural 
lands an consequently has no applica- 
tion. When the, partition e took - -place 
there was no stipulation "made. by,.the 
defendant that he should be entitled 
to the rent for thistone month and seven 
days. This being so, it seems to us that 
the appeal fails as*the point is covered 
by the two decisions to which we have 
been referred, 
The “result is that the appeals fail and 
are dismissed with costs. 
Chakravarti,. dJ.—I | agree. 


K. 8: D. Appeals dismissed. 


1) 21 O. 383: 10 Ind. Doc. (v 8) 888. 
(5) 35 0. 785. 
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BOMBAY HIGH COURT. 
Frest Orvir, AvpzAL NO. 175 oF 1922. 
June 24, 1924. 
Present .—Bir Lallubhai. Shah, Kr, * 
Acting Chief pisi and Mr. Jüstice 


' SHIVAPPA - MATLABPA HOBMANI x 
AND OTRERS— DHFENDANTS vAPPHULANTS . 
versus. 
` AVAIT LUMANNA GHADL—. í 
— PLAT LAINTIRF— RESPONDENT. M 
Bombay Hereditary Offices, Ast{LII c 048701. 


"M6 
SHIYAPPA Eora Ve AVALI LUMANNA., 
pee 


p ls The last 

\ mortgaged’ them in 1900 and died in 1912. ‘His 

(widow, sued to recover.- of the mort- 
landa in 1920, that the mort 

come toan end on the th af her hus d 

who had'no power to alienate the lands under the 

"terms of' the grant. The defendant 'contended 


mortgage, more than 12 years 
Went, had become entitled “by adverse , pos- 


that iho: posesio of thè mortgages 
SEE: lifetime of: the lest male holder, was 
yerse and the suit. brought by his widow 
thm eight years of his death wes .not time- 
sparred, (p. 147, cel a 


amal Saheb v ya ‘Swamy, 10 B. M 
Tea Dee. (x a) 108, died. 


«First appeal from the decision ofthe : 
First Class Subordinate Jud t Bel- 
wau, i in Civil Suit No. 410 o 1920. : 

'Mr. H.. C.’ Coyajee (with him Mr. 
‘Nilkaht Atmaram), forthe Appellants. 
:c Mr, DÀ R. Manerikar, for‘ the: “Respond- 
‘ent. eat = ty 


4 


teres 
Ban Ag. C. J:—A few facts con- 


‘nected with this appeal are,these. , One ' 


"Lum&ánna mortgaged the lands in guit. 
to.one Balappa in. 1900. Lumana died 
on Fébruary 22, 1912, leaving 8, widow. 
The present suit was filed in October 
1920 by the widow to recover poesession 
ofthe mortgaged lands on the’ footin 

that the mortgage had come to an ' ind 
on the death of Lumanna, as he had. no 
power to alienate the lands under the 
terms of the sanad , The lands in ques- 
tion , were - granted under a sdnad in 
respect. of, ghad: services to be rendered 
by the alignee. ‘These services were 
supposed to: bo useful. to the village 
ı community, -.. The: terms of the „sanad 
* were these.—  ' 


‘ ' “Itis, hereby declared that, the said - 
aland shall be continued, so long as the 
° village communities may - require the. 


services, as the service emoluments apper- 
taining tq the office of ghadi on ‘the 
fellowing- - conditions:—this is to say, that 
‘the holders thereof shall perform the 
asua: service to the conmunity, and dhall 


"icq "E 
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ok faithful ee of; the. British, 
, Government," 


It wine byway of defence, that the , 
Vatan Act did not apply to this office 
-and- that the lands having been trans- 
‘ferred by way of. mortgage more ‘than 


- twelve years prior to the date ofthe suit, T 


‘they had become entitled by adverse 
ossession to the miortgugo right. ‘The 
earned Judge came to the conclusion: 
that the lands, were Vatan lands, and 
and that the- “mortgage by. ‘Lumanna 
became inoperative-on his death; Ac- 
‘cordingly the learned . Jud e- passed a 
‘decree in favour of, the! plaintiff, exéept 
88' to one, land, about which there, i8 no 
, dispute now. 

Defendants’ have ` appeal ‘this 
Court, and it.is urged on etd ot the 
“appellants that the view of the 
Court is not right and this cansiot be . 
“treated as Vatün land because ; the office 
“to which ' the Pate ines js not an 


f AREE office within the meaning of 


OR ae ag defined in the Heredi- 
ces Act AIT of,I874-- It~is con 
A that- thig is>notnan Office, held 
- hereditary for the. performance' of duties 
.connected with „the administration or 
collection of the ‘public, revenue, or with 
the: village -Police on with the settlement 
of boundaries, or- other: matters of oiyil 
administration. ; 

Further, it is urged that; "i that o0; 
-the.provisions of section 5 of the’ Vatan 
“Act would not apply-.to- this partieular 
alienation, and that the mortgages hav- 
-ing been in enjoyment of his rights under 
-the mortgage band: since the. date-of tlie 
transfer, the defendants became-entitled 
to, the right under, the,” thortgage-bond. 
in virtue of.their-having enjoyed that 
-limited interest in. the is: for over 
‘twelve years.. < JU 

. On behalf of the- -respondent dkiemot 
‘disputed that “this would’ not beran 
-hereditary': office -within the menine nf 
the. Hereditary, Offices Act. -But-itris 


. "urged- that the, possession of ‘the: mort- 


-gagee. would' not, be adverse to the 
Basie prior -to- the-death.of Lumanna. 
is also "urged on behalf ofthe respond- 
‘ent. that in the litigation `of. 1914. to 
which ` refergnce has been made,by the 
lower Court, thé preeent defendanta 


. 


t 


. case- "WBB' ‘exactly “the: _ position ofthe ~ 


i 
"Nos P fis t as n } 
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. to Tecover part of the mortgaged ` 
roperty ‘from the: widow, ‘the: present 
Plaintiff “who had taken. - possession - of 
that particular land some time after her 
husband's death, ,and they failed'on the 


“ground that’ dhe mortgage had 'ceased'. 
to’ be’ operative after the' death of Lu-, », : 


manna. It seems to 'me that the decision 
in Jamal Sahib. v. Murgaya Swami.(1 
ER whith our attention was fairly an 
rly drawn by Mr. Ooyajee, is 
SDD icable and the appellante” contention 
that they acquired the mortgage right By’ 
adverse possession for over twelve years 
'eanfiót ^ be 'allowed.: In.that'case the 
eanad was for all essential purposes in 
the ‘same terms as the ‘present sanad, 
and the -pdsition “of the: alienee in that 


alienee iri the-pfesent case. -In that case at’’ 
page 41 of the report it had been pointed ' 
‘out that the poseeasion of the mortgagee 
‘during Gulaya's life was ‘not advers; to’ 
him; and & suit brought eight years after 
‘his death was:nót barred. ^ Here also thé 


. contention , of the appellants is that the 
° possession - “of the mortga 


during Eu- 


manna's life time-was adverse to him. 


Jn that cise it was held ‘that during 
. that period ‘the ` 


ion would not 
Be adverse; and if that - decision is 'ac- 
cepted, ‘it is’ clear that the, appellants’ , 
contention "must fail. After'a careful: 
consideration of the arguments urged 
with reference to it, L am of opinion 


, that, that decision should be accepted 


by us. “It dias; remained: unchallenged 
go long, and the “conclusion reached there, 

if I mày sày so With respect, is a just con- 
clusion. On’ that’ ground I would-hold 
that the appellants’ contention must fail: , 
` It is nöt necessary, therefore, to“exi 
amine the’ other argument urged by Mr. 
Manerikar that, the point is res judwata. 
as against “the present. appellants. '.I 
would confirm the decree of the lower 
Oourt ‘and’ dismiss’ the appeal with costa: 

“Fawcett J.—I agree. 


A “dismissed. 
0) IB. wt De ean. 
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ATLAN" 


“ALLAHABAD SIGHT COURT: 

. Lerrers Patent APRIL, No. 78 oF 1923. 
beets July 28, 1924. '- a 
"Present: — Mr. Geci Henry. ‘Walah; -Acting 


EET 


Ug £ ë 


Chief Justice, and Mr J ustice ` Sulaiman. i 
'KANHAIY. i 


Á. LAL—Puàmris—+ 
Dx HERI nt 


Y un 


AUS . 2 
(00 Musanimat GAURA. ‘AND ANOTHER" - 


Ç eh: DARREN bows 
isan Graad whether mantled 5 REN. 
Ó Under Hindu 1 iw the Brevis 18 entitled 

& share famil, 
between her. gendaona TD 150. el: 9.] Mee — 

- Qase-law-and texts discussed. 

Where, the Mitakshara lays down a dle Jary, 
.then;-even though ıt contradicts other books of 
"authority, it has'to be followed in"the: United 
Provinces : (p. 149, ool. 1 
Letters Patent 
judgment of Mr. Justice Gokul Prasad, 
dated the-llth January, 1928 and printed 
at E E Cas; 564. í 

L., Banerji; for the Appellant. 

“Dr. 8. N. Sen and Mr. M. A, Aziz, fot 

the Respondents, «+ ` 


JUDGMENT.—The ' aly. easton. : 


‘which arises in. this appeal-is whether a, 
in the family " 
` property : on -& partition "between her” 
grand-sons ‘only. 2 s Das 
, was Sas is owner of rty in'ques- 
tion. 'On' his: death "E eft. a~ widow 
'"Musammat Ganra, defendant; and™a son 
Ohunni Lal. ^ Chunni 
leaving a widow, Musammat Har Kuar; 
and two sons; Kanhaiya- -Lal and Makhan . 
Lal. The point for consideration is whe- 
ther -in’ g- partition, between Kanhaiya 
Lal and: Makhan; Lal, Musammat Qanra 
‘gets any ‘share in the. property: which: 
ori, y belonged’ to her’ deceased 
husband Nains Das. 
~ The Trial Oourt.as well as the lower ` 
Appellate Court; carte to „the conclusion 
that ‘she was entitled to a share'urider 
the Mitakshara Law. That view has been 
affirmed-by a learned Judge of this Court, . 
who himself is well acquainted with the 
_ provisions of the Hindu Law. 

The’ question raised -in' this appeal. is,* 
however, not a:very easy one to decide, 
‘and it is, therefore, necessary to consider 
; the authorities'in some detail, ` 

Taking the case law firat, it, may. Bé 
stated that the case df Sheo. abs Tewarea 


^ ig 


m against, ‘ther c 


Lal has since died | 


` 


e E 
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v: Judoonath Tewaree (D is no authority 
in ‘support of the Hen Re "contention. 
The text of thé Mitakshara quoted at 
page 62 by Mirer, J., was: paraphrased 
. 88 emeanin 
athar as 
to a aaro when ‘sons or 
divided' the family estate between them- 
selves". .The point, however, did: not .at 
. all arise in’ the case; and it was only 
conceded for the sake of argument that 
the, gtand- mother was: entitled ‘to 8 
share, ^" 
dn, the case.of Puddum Mookhee Dossee: 
v. ' Fayee ‘Monee "Dossee^ (2) and 'eubse- 
aoe in the case of Rayeé Monee Doésee 
" Puddum Mookhee Dossee (3): the rule 
was laid down that on a partition bet- 
*ween the sons'after the' death of the 
- father, the grand-mother was not ‘entitled 
to a share. ,No clear authority had been 
cited before the learned'Judgee, and the 


case algo” “was “one: under’ the Dayabbaga : 


law.. " 
In “the case of. ‘Bibbosoondery Dabia. v. 
. Bussoomutty Dabid (4) arid in the case of 
Badri Roy v. Bhugwat Narain Dobey; (5) 
` it was held -that a o grand-mother , was 
entitled toa Phe But both these cases 
were under: the aygbhaga law, ' and 
were cases of a ion not exclusively 
amongst ‘grand-sons, but one to which the 
Bon alsó was & party. 
‘In the case of Sorolah Dossee v. Bhoo- 
' bun Mohun- Neoghy (6) it was merely 
held that the mother was entitled to a 
share. `+ . i .' 
, "Tn the case of Purna Chandra Chakra- 
varti v. Sarojini Debt (T), Henderson J, 
afteran exhaustive review of, numerous 
authorities, came to the conclusion’ that 
the grard-mother was entitled’to a share. 
Referring to the casein Puddum Mookhee 
Dossee: v. -"Rayee Monee Dossee (2) lie: re- 
marked:— hat ' as the report of the case 
was ‘not’ cléar; he sent for thé record; 
.and drom" that it appears ~that the 


Tey, 


Dec ( "1 pa 
RE 15-0. 292} pa eei t 779, 
W. aL C. 1085 & C. W. X. x 


UO 
COTES 1 Ó L R185 6 Ind, Jur. 038; 
4elnd. Dec 


n 
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'"" the’ mother: or grand-, 
e case might be, is’entitled : 
‘grandsons ' 


of the 


partition was’ TESTEN & parition 
etween the widows -representing their 
respective .husbands, and that it was not. 


a partition among grarid-sons; ‘but: rather x 


in then&ture'of a partition among, BODB"., 
'Fhe- cage: before Hendemen, J., was. one n 
iñ. whieh'a d-son was , suing: "for; 
partition of de: : property left' by. his 
grand-father, the plaintiff's -own- "father 
being! dead. It was: held that the widow 
rand-father ‘was -entitled. to, a 
share... Had not the.case ‘been one under. 
the Dayabhaga law, it- would have, been: 
directly in point.: ; aon 
‘On the other hand in the cage, -of 
Radha Kishen. Man, y. Bachhaman (8) 
which has been subsequently. followed in 
the “Full: Bench case of. Skeo Narain y, . 
Janki. Prasad; (9) it:was laid down that 


* upon a partition "between a father and his’ 
: BonS—that is, when. the; father is alive 


—the- d:mother (that -is the father's š 


mother) does not-get a: share, in: the- case .- 


of & family. governed "by; the. Benares 
School of the Mitakshara: law. It is to 
bë: noted that the present case admitt- . 
edly is not one ofa Partition - during: the 
life time of the father: ^: « 

Jn the'case of Har, Narain v. ‘Bishamb- 
har Nath, (10), it was. merely decided that’ 
& :step-mother.is entitled: to a share. just 


, a8 much as a natural mother. ' .` 


In the case of Vathal Ramkrishna Y 
Prahlad Ramkrishna (11) which was in 
fact a case under the Mitakshara law, 


„it ‘was held that a step-grand-mother 


was entitled to a share at'a partition 
between her gtep-grand-sons exclusive- . 
ly; her own husband" and: her atep-son 
being dead. Thought the'case was\under 
the. Mitakshara law, Shah; J., who: de- 
livered the ‘principal judgment in the 
case, came-to, the conclusion. that the 
Mitakshara was altogether ' silent’ as to 
the right of the grand- mother. In that 
view he felt justified,in invoking the 
aid of: the:Mayukha: : In consequence of 
this, it may be said that -the- case’: is 
not a clear baer on the point. e 
9A 118, 2 Ind. Des fe e 8) 64 
18 Ind 88, 34 A. 9^A. L. ud 749. 
10) 31 Ind. Ons. 907; 38 À. 83, BA L 


SD 28 Ba. Que 9 39 B. 373; 17 Bomi La: 


. 
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‘This being the state.of-the “judicial 
pronouncemant, it is necessary tóconsider 
the texts themselves. It jis well.settled 
rule that in these Provinces the Mitaksliara 
by Vijaneswara is of paramount author- 
ity. ' But thé. Mitakshara,is .a mere 
commentary on the Yajnavalkya, which 
is‘ by: no: means an. exhaustive: work. 
Vijaneswara has: made his eommentary 
more ‘comprehensive, by. quotiüg .from 
the institutes of other Rishis and Smriti 
writers as well. The. Mitakshara being 
a commentary -on-an incomplete treatise, 
is itself on some points” not exhaustive: 
Vijaneswara has, himself.pointed out that 
each of the Smriti writérs was-authorita- 
tive, and, that the point. not mentioned 
in’ one, can be supplied from the others. 
Similarly .the -MitaksHara. is not the 
only commentary ' which cán be properly 
received. Where the .Matak a is 
silent or is doubtful, other books of 
authority can legitimately be referred to 
As to the Viromitrodaya, their Lordships 
of the Privy. Council. im the case of 
Gridanri Lall Roy v. The. Bengal Govern- 
ment (12) remarked that it was stated 
by Mr Oolebrooke and others to: be a 
-treatise of-high; authority at Benares, 
and was properly receivable as an ex- 
position of what may have, been; left 
‘doubtful by the Mitakshara, and decla- 
ratory of the law of. the Benares School. 
But where the Mitakshara lays down: & 
rule clearly, then, even though: it, contra- 
dict other books of authority, it has to be 
followed in.these Provinces. . 

Tt, is, therefore. n y to examine 
whether, there is. anything in the 


‘Mitakshara itself bearing.on the ques- -` 


tion before u&. "The, scheme of the first 
Chapter. of the Mitakshara‘is as follows 
,—Bection. I: deals with i certain general 
notions relating to inheritance;  parti- 
tion and property.» Section IL deals 
"with: partition. Paragraph 1 quotes a 
text from the Yajnavalkya allowing & 
father to separate his Bona at his pleasure, 
either the. eldest. with the best share, 
. or all with equal shares. Paragraphs 


0,31, 1 B. 
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3,.4and 5 refer to the unequal shares. 
Paragraph 7 states that there are four 
periods of- partition, three in the. life 
tame of ‘the father, and one- after his 
uotes..a text.fibm . 
the Yajnavalkya: .:“ If he make the allot- 
ments equal, his wives, to whom no sepa- 
rate property, has been given- by, the 
husband or the .father-in-lew, must, be 
rendered, partakers of hke portions”: 
Paragraph 9 refers to the case when the 
father, by- his own choice, . makeg all his 
sons partakers of equal portions. ‘It is 
not necessary. to. refer to the other 
paragraphs. Section III deals with the 
case :of partition at the fourth period, 
namely, the .partition, after.the tather's 
decease A text of the Yajnavalkya 1s 
quoted:—"Let sons divide equally both ° 
the effects and: the debts, after, their 
two parents" :In this section it 18 point; 
ed out that though Manu had authorised 
such an, act 


an iri a , distribution, 
. was abhorred by the world. . Section IV 


deals with effects not liable to parti- 
tion, with which we are not*concerned. 
Section V deals with , the equal Tights 
of father and son jn property, ancestral. 
Paragraph 1 begins by, saying.—The 
distribution of the pdternal estate among 
sons has been shown; the author next 
propounds’ a special rule concerning the 
division of the grand-father's effects by . 
grandsons Paragraph: 7 , expressly 
states that the text of the Yajnavalkya 
quoted in-section IT, paragraph 1 relates 
to property acquired by the father 
himself. .. éZ. . 

It would; therefore, look. as if.8ection 
T'was dealing with the partition of the 
roperty which belonged to the father 
limself, and not one which had belong- 
ed to the deceased d-father. Whe- 


ther the text of the ,Yajfiavalkya quoted 


in section H, paragraph 8, referred. to 


the self-acquired property of the father 


only, and not the ancestral property. 
in his hands, is a point on which it 
js unnecessary in this case to express 
an opinion In the .Full Bench case* 
of Sheo Narain v. Janki- Prasad. (9) it 
was certainly assumed that the text 
applied to both ancestral and self-acquir- 
ed properties, and was, the’ only. tekt 
applicable when the partition was to be 


? 


uw cf. 
KANHAIYA LAL V. GAURA, Š 
effected after" the 
himself. ` is E = 
Section VI deals with:the, rights ofa 
posthumous son and of one born. after 


- thé partition, and with such rights -we 
are not concerned in the present case. ^: 
Section VII, ‘paragraphs 1 and 2, are as-: 


folows:— ` 
` ' Paragraph 
made ‘during the life. of.the father, 
participation »of his wives, equally with 
his sons; ‘has-been directed... (If he make 
the ‘allotments equal, his wives must, be 
randered: partakers, of like portions). 
The author «now proceeds to. declare 
their ‘equal  participation,..when the 
separation takes place after the demise of 
a the'father: + “° ` ^ 
' Of heirs dividing after the death of 
thetfather, let the mother also take an 
e al ehar io 2 o (8s 

'Paragraph.'2 :—' eire; separating 
after ‘the decease of the father, the 
mother shall. take a share equal to that 

' of & e80n; provided no’ separate property 
had been ‘given to her. But, ifany had 
"been received by her, she is entitled to 
half a share, as will he explained". 

In ‘our opinion the word `“ father" 
used in the ' Yajnavalkya, ' as well’ as in 
‘the! Mitakshara quoted above does not 
'only mean the ‘deceased father. of the 
‘sons who are ‘partitioning the property. 
‘It may very well also’ mean:the father 
‘who owned :the .property;. and. who is 
now dead - Similarly the’ word:“mather" 
‘need not mean : only. the’ mother of the 
sons partitioning the property. (Certaih- 
ly it does'not mean only their natural 
mother, as the step-mother has been held 
to be entitled to a share). It may just 
as: well mean ‘the. wife of the father 
who owned thé property, and who is 
now dead. On this interpretation ‘it 
would follow that if certain property 
helonged to the -deceased owner, then 


+ his wife would be' entitled .to:& share. 
when'the»partition of that’ property . 


e between the heirs takes place after his 
. death. As to who the’ heirs are, has to 
be: gathered from section V, under which 
the sons and grand-sons take equal shares 


in the gra nd-father's effects. . - - 
^ "lá the 


i the present case Nainsukh Das 
' was the-original owner ofthe property, 
° . ^" 


^ * d 
°: < 
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]jfetime ofthe father 


1.—" When a distribution is s: 


i^n 


.Partition has taken place. -after -His 
death. It. so happens that. his son: 
Ohunni'Lal is also. dead, but the heirs: 
of- Nainsukh Das .are his 
Kanhaiya . Lal and .Makhan L Ina 
ainsukh. Das is entitled to: “share. 

Yajnavalkya's text is: “Ofsheirs divid. 

ing. after the: death of the father, let 


the mother also take an equal share". . 


Whew the original ownér was Nainsukh 
Das, and: the ‘property has come down 
from him, there is no reason :why..ha 
should .'not be" included, in ‘tHe,.ex- 
pression’ "father", and his wife in the 
expression’ "mother". It is noteworthy 
that in the text from the Yajnavalkya 
last quoted, the. words aré not “of sons 
dividing after the death of the:father”, 
but the words are “of heirs, etc”. - Ac- 
cording to this ‘interpretation it would 
‘follow that-in a case of .a partition 
after thé desth of the original .: own 

bis. widow, if alive, would be~ entitle 


to a'share. It is contended strongly bn ` 


behalf of the plaintiff; that the. logical 
result of this interpretation would: be 
to. ‘hold that the Allahabad Full Bench 
‚case proceeded on''a: wrong interprets- 
tion. .Our answer to this objection. is 
that in-‘that case a clear ‘distinction 
was ‘drawn between a partition, during 
“the lifetime ‘of the father which vad- 
mittedly is not the. case here; as both 
` the -grand-father and,’ the ,father axe 
. dead,: and, the case when- & partition 
takes 


‘ applicable. the case: before..them 
was the text ‘quoted .in Chapter . I, 
‘section II, whereas’ admittedly: that 
.text cannot apply to the case before 


us. Here the case comes under section " 


VII and the only point'-whieh . we 
ave to consider is whether thia.section 
dicallows a share to. a grand-mother. 
We. are of opinion that it is". possihle 
to interpret: section. VIJ,: paragraphs: 1 


rand-sons ' 


ition between them, he widow of ' 


~ 


lace after the death of the father. ' 
` The. Bull Bench ‘thought that , the text 


and 2, so as to give the: widowofthe ' 


owner -a -share when a, partition takes 
place after his death among his grand- 
sons, eyen though the owner's own son 


is also dead 
` As we have had no access to the 


original te&ts but have had. to: depend 


a 


a 
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on translations only, it is not possible 
to say positively that this interpreta-' 
tion 1s: necessarily correct. At the same 
time we are _ prepared to hold- that: 
there 18 no in section VIL which 
expressly prohibits the grand- mother 
from getting any share. 

We háve already stated that where the 
‘Mitakshara i8 silent, or where its text- 
is doubtful, ‘other books of- authority’ 
may be properly- relied upon. The 
Virotnitro aya, ‘which isa commentary 
oü the Mitakshara,, quotes a text: of 
Vyasa: another Smriti writers, namely,’ 
"the 'sonless wives of “the father are 
declared equal’ partakers. Grand- 
mothers are -also declared to bè equal to! 
mothérs", Having quoted this text he’ 
proceeds to consider whether step- 
mothers are entitled to a share, but he 
does not: comment on the nght of 
grandmothers, to an equal share with 
the mothers.- It is contended’ by thë 
learned Advocate for the plamtift that 
the, Virómitrodaya has simply quoted' 
the text of. Vyasa, but has not neces- 
sarily approved of it- We are ünable: 
to accept this contention. Unfortunate- 
ly the treatise of Vyasa is not avail- 
able, and only passages from itare to’ 

be found’ quoted in various commen- 
taries. It-is, therefore, a matter of 
some difficulty to interpret the text 
of ee when isolated from its con- 
The Allahabad Full Bench in 
Ken case réferred to above when re- 
ferring to this text of Vyasa, remarked? 
“it must be'borne in mind that Vyasa 
evidently refers to the case ofa parti- 
tion ‘between sons after'the demise of 
the- father, when the, mother of those 
effecting - the. g artition gets & share; 
and -declares- that grand-mothers being 
‘equal to-mothers’ are like the mother 
entitled, to a share". The learned 
Judges, however, expreased no. definite 
opinion on: the question, which has 
directly arisen in thé ‘present case, 
because that was not before them. We 
may ‘also remark that the text of 
Vyasa has heen quoted in the Daya- 
bhaga and.the Mayukha, and-that andor 
those; systems of law, &-grand-mother's 
right to a share is recognised. Even 
1 i, therados6; the- Mischa is an or. 
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doubtful, it Ís proper to supplement it 
by Vyasa's text as quoted in the’ Viro- 
mitrodaya. 

We may disé note that amonga 
modern English Commentators, t e 
balance of authority' is in favour e of! 

ving the grand-mother a share. Bir." 
Ë Menaughten im his considerations on: 
Hindu Law has stated that after con“ 
sultig' the Pandits, he assigned her a 
sharé, although her great grand-8ons 
may be the partitioners, provided $bme* 
of her more immediate descendants are 
parties, or some one of more immédiate 

escendants, is a party to the parti-; 
tion. Shama Oharan Sirkar has also 
asgigned her a share, dnd- Mayne m- 
his .Hindu Law has followed Mcnaw-' 
Ehten. -: 

In West ud Buhler's Hindu 
4th Edition, page - 712, - the paternal: 
AEE aa and step, grand- -mother: 

ave been given & share. 

-Ghose 'in hig ‘Hindu Law, ‘Part Te 
page’ 298, has allowed a share to? thé 

grand-mother both under the Mitakshara’ 
bid ths Dayabhaga laws, and has thought 
that there was little. justification for. 
& divergencé of opinion. 

It is unneceesarf to ,quote later "text 
book’ ‘writers ae ees are, based 
on the previous rulihgs and authorities. 

We-are, therefore, of opinion that the 
view taken by the learned Judge of 
this, Court, and the Courts below, must 
be affirmed. 

"The. appeal accordingly . ‘fails and is 
hereby dismissed with costes including 
in this Court fees on the higherrscale-. 

K. &. D, « . Appeal dismissed. , 
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Present —dJustice Bir Asutgsh 
Mookerjee, Kr., and Mr. Justice ~~ 
uhrawardy ae 

` KUSH KANTA BABRAKATI- F 
a E ELATNI RANT P 


` OHANDRÀA KANTA KAKATI ` 

. AND OTERRS—DHFANDANTS— s: i 
x RESPONDENTS. ` Tp 
Contract Act X of 1872). ka 160, tet phil 
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property —B Balen,” Drop of—Bt den. , of 
Proving proper care i 

hes. where the Bailee has (destroyed 

the bailed property, or, lost it, whjle where the 

Baile has „ been “guilty of rd of _the 

, baled ° ‘property | either by ‘a it ip"a 

de i manner or BE edant gis from 

arn diee irm or by ‘ure to 1ver ‘lf or 

tordejiver it over in accordanoe^with the terms of 

the contiact, „the ‘Dailer my sue lum in trover 


2 Ex..479.. 154. E E 
m, Sa EE 86 R.R 
593, EAE ‘Bx, 41,1 155 PRU "Coo 
illomat, 45) IO E 88 R R798, 
J.G. P. ap, Saf ad 14598 R T08, Termed 
tae - 


„Proof at loss or. injury ee: & ufo 
prima fi "case ee, to put .hym 
nde dd ence; yrhére , chattels , Moliyered 

to 'a Daiee in good' 

not returned or are returned in n damaged state, 
the-law presumes negligence to he the cause, an 
cagts-upon, the, bailee the burden to show that the 
lue .to Sipan consistent with due care ón 


loss is 

his "o 15 

Mack 40 Sar & P. 632, 62 R. 
(N. á ) BÀ 


affirm peal (1907) 
Coldman v. Hill, (1910) .1-K. B ys, 
d 190 L. T. 412, 83.8 J. 108 
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‘ VAD peal": Against: 
Syboriinate Judge - Assam.'. Valléy: 
` Distritts, ‘dated ‘the 18th’ January 1922, 

+ Babu, Amarendra Nath Bose „(with 


‘him' Moulvi'Syed M. Saadulla/Babus . 


Prakas. Chandra Pakrasi and- Rama 
Prosad  Mookergee), , for, the Appellant. 


Dr. d adiinath Kahjilah and Bab Anija 
Chandra Ben; tor the "Respondents. 


JUDGMENT.: —This., is,.an . appeal 
by ‘ithe, ‘plaintiff in & guit for: recovery 
of thé price ‘and hire of an elephant as 
also the cost. of an iron chain. 
case for us plaintiff is that the first 
def "on P héhalf ‘of the third « de- 
fendant np os is an officer of the second: 
“defendant (the: Surm Valley Saw Mills 
Company, . Limited) Dia a hig‘ elephant 
dor a ER ‘of ten: months from the 
are uly,1919,tó the 14th May, 1920. 

here; wis. a “written” egreament between 
the plaintiff ‘and ; e > first ‘defendant 
executed on ;the- 8th" "July, 1919. The 
plaintiff sie that SIR the periód 


Di A 
` `Q RUBE KANTA 2, CHAND 
ant oot Ln 5 darin p Mid 


E, 


condition and‘ are - re ‘lost or hie! 


The. 


* 


ei x i 


tar ni 


non 


ot the hire 
1920,. gm Mist defendant -did not re- 
deliver. .the elephant. to him, and, ag he 
was. subsequently apprised, ihe elephant 
died..on, the ,22n May Iu. Ths 
plaintiff accordin 
from, tt „the - ees 

, 5,000 ` aa., price, of 


Nun Be Rs, 45.88 rice,of the, irop: 


chain supplied, .by. him : wh the glez. 
phant, Wa. elvei. to ha NO defend: 


ant, and 16:5-4 ‘as, hiré for sewón, 
days from -thé 15th ‘ oO the, 22nd. May 
1920. ,, "The Subordinate; ondes. has di. 
ithe suit... ‘On th regent app 
the: plaintiff .Bas,. contended that, 
entitled to a decree, efor fhe en the entire Bh 
against. al) the thr dants., The ' 
first and.! defendants s have ae ius 
that neither . of them cole e 
the plaintiff ; dnd. Qu that; e ability, it 
any, reste apo, the. secon edu. 
The jsecand defendant, has ~forinally 
entered ep peace, bp i we; have been 
meg D». Mr. a. Chandra; Ben 
that he, hag received aw instructions. ; ` 
The, facts material for the , determina... 
tion, gf the question: in SOC Ñi 
agraro compas. , -., On the. Bu July 
1919, the first. defendant executed an 
agreement, in favour of fhe plaintif in 
the. fro n terms; — 
id Ohandra Kania ; Kakati, í ‘son Of 
ise ae Sona Kakati, contractor-by PTO; 
ayastha by caste, inhabitant 
ma aghata,-Mouza~Konarpur, Thana 
b-Division, District Sub-Registry, Office 
ibsagar,,. do, ‘execute this. meen 
(fe deed = ‘agreement) s and declare, that this, 
“engage . your elep} Hd 
Moin valued, at, Rs. 5,0 es ér.i 
tered contract for’ “ten months 
tó pay hireat Rs. 70 per.month- a ti 
business at Naojan Camp of the Surita 
Valle Timber pany, that for feed- 
ing t e' said . elephant I will "Supply, 
grain at the tate of ten seers per. diem 
and I will also bear, ‘myself the costs" of 
the Bàme 88 also: of. Topes ‘and .other 
necessaries Tequiréd, ‘for. i. that I ‘will 
also, IAE inea. fe md. hut (dri ed ahd 


aco hg al 
iid id d 


mer 


3: ug 


Spied. on us Ak M 


een ae joint] i 
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(crippled- or’ rendered .défective), that is, 


e unfit for work (Haronbha hit,. 


means loss or breakage-—Hemk Dic., 
page 966), I will pay Rg 5,000 for its 
price, that.on the expiry of the term 
L will bring hack the. elephant to your 
house and make the same over to your 
charge, that on account of hire of the said 
elephant I am paying you. to-day Rs. 200 
int advance for which, Rs: 20 will be 
deducted every month and the balance 


Rs. 50 shall be paid to you month by ` 


month; ..I shall take..charge of the 
elephant on 10th July next and pay you 
hire from the lith July. If I, fail to 
pay hire, and thereby commit breach of 
this: contarct and, do. not ‘make, over 
the elephant to ‘your charge within, the 
term, then, you shall be competent to 
recover from me both the hire and. the 

rice .of.the elephant through. Courts. 
You will return, me this doeument when 
L bring: another .from . the Company 
To the above effect I get this ekrarnamah 
exectited,:of ‘my own accord and in 
sound state,of.body and mind.”  , I 
: The. elephant was . delivered by » the 
plaintiff to the first ;defendant on- the 
10th July 1919. Subsequently a memo- 
rendüm .of . agreement. was. prepared, 
dated: the 15th July 1919, to be execut- 
ed between the Company and the plaint- 
iff. This document,, howeyer, was- never 
executed as the Company declined to 
accept some of the terms of the proposed 
contract, The elephant, which had been 
made over by the first defendant to the 
third defendant continued, however, to 
beemployed to. carry, timber for the 
benefit of the. Company , The animal 
was not. re-delivered to the plaintiff on 
the expiration, of the term .of hire on 
the 14th May 1920, and there is evidence 
to show, that it was employed as usual 
. on :the..15th, 16th and 17th May 1920, 
it was taken ill on the 18th May 1920 
and died on the 22nd May 1920. In 
these circumstances, the question a118es, 
whether the plaintiff is entitled to the 
sum claimed from the defendants or 
from any of them.’ The plaintiff imput- 
ed negligence to the defendants:in the 


use,ofthe animal But that allegation' 


is not borne. out by the evidence ‘and 
we gre not ‘prepared to deeree the suit 
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on. the ground that the animal had been. 
underfed and overworked during the 
term of hire. The real question is, 
what are the rights of the plaintiff on 
proof ofthe fact that the animal taken 
on. hire was not re-delivered to. him ‘on’ 
the expiration of the term on the 14th 
May 1920. |, —— A 
Section. 160 of the Indian Oontract 
Act provides that it is the ‘duty of the 
bailee ‘to return or, deliver according to 
the bailor’s directions, the goods bailed, 
without demand, as soon ‘és'the timé 
for which they were bailed has expired, 
or the purpose for which they. were bailed 
hag been accomplished. Séction 161 pro- 
vides that if, -by the default of the 
bailee, the goods are not returned, ‘de- 
livered or: tendered at the proper time, * 
he 1s responsible to the bailor for any 
loss, destruction or, deterioration of the 
goods from that, time The rulé thus 
enunciated, is in agreement with ‘the 
rinciple formulated by’ ‘Sir James 
field, O. J, Mills.y. Graham (1), 
The substance of the matter 48, in the 
phraseology familiar to students, of 
archaic, English. law, that trespass lies 
where the hailee has’ destroyed the bailed 
property or lost at, while where the 
&ilee has been guflty of a conversion 
of the bailed property either by a'user 
of ıt in a, different manner, or for ‘a 
different purpose from that ‘agreed 
upon or by failure to re-deliver it or to 
deliver it over in accordance with the 
terms of the contract, the bailor: may 
sue him in trover, Loeschmam v. Machin 
2), Bryant v. Wardell (3), . Fenn „y. 
tttlegton. (4) and Cooper v. Wllómat (5) 
We jare not now, concerned with the 
quéstion, whether the bailee’ would be 
liable íf his failure to re-deliver thé 
oods were due to an Act of State or an 
ct of God or an Act of the King's 
enemies; Williamse v Llyod (6), Menetone 


804) 1 Bos & P (x n) 140 at p 145 
2 0.089 h e As (N R) P 145, 8 R. 
Ë D. 2 Stark 311,20.R 087 


3 Sees 2 154 E. R ` 
4) 52, 86 R R 593, 21 L i 
ER B ioc 
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v, Athewes (T) Taylor v., Caldwell (8), 
Cunningham ,v. Dupn (9) and. United 
States v, Jesse Thomas (10). It is -plain 
that in’ the’case before us, the bailee 
a in default, In the Court below, 
* che reason assigned for- non-delivery 
was that the, driver was taken ill on 
the 15th May: 1920.. The Subordinate 
Judge also mentions that ‘as there was 
a festival at the time, it was not easy 
to secure the services of a driver. 
' There is no evidence on the record to: 
show that there’ was in fact 4 festival: 
dç that by reason of the festival, per- 


formance of the contract became im-. 


sible Wë need not consequently! 
amis how far impossibility which 
arises subsequently to the formation of 
ea contract’ excuses performance ; Grant, 
Smith & Co. v. Seattle Construction & 
Dry Dock Co. (11): In any event, this 
is not a case where the Court will imply 
& term whereby the contract was 
intended to be discharged through im- 
osdibility of performance; Tamplin 
teantship a ^e Angol Metiean i ion 

i mond. v. ‘Dain B 
leüm. Co. (12), psi C), 
1 , Metropolitan 
ater Board v. Dick, K 
Me Horlock v. Beak (17). It cannot be 
mainjained that here pertormarice became 
impossible through supervening circum- 


stances within the time or in the. 
1784) 5 Burr 1592, 97 E R 998. 
8 OPS & 8 825; 199 R. R. 573, 32. J. 
184,8 L. T. (x. s) 356; 11 W 'R 726, 123 
or 0819) 30. P. D 45 48 L J OP 62; 38 
L ji 631, 3 Asp M.O 359 
10) (1879) 15 Wallace 337, 31 Law Kd 89 
5 ex) A O. 162, 89 L. J PO 17, 193 L. 
T. $03 
18)2 A 0.397,85 L J K B 1389, 115 
LPs 31 Oum Cas 390,33 T L R 677 
(13) 1820)? K.B 256, 89 L.J K B.910; 128 
Toe 
2A O 189, 91 L J K B 698, 127 
° COPS g. J. 386, 8T L R 475 
'(15) (1919) A. Ọ 435, 88 L J. K B, 211, 120 
o LT 15, 14 Asp M. O 370, 838 J. 177, 3S5 T L 
- * R. 150 
i 918) A O 179, 87L. J K B 370, 117L 
NM Padi, 16 L G. R 1, 33 Com. Cas. 
148; 62.8 J 102, 48 T. L R- 13: 
(17) (816) 1 A.O. 486, 85 L J K B.603; 114 
f, T 193, 31 Com Oes, 201; 60 8. 7.236, RT. 
L, R. 251. : : 
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manner contemplated by the- ‘parties. ` 
The defendant. should. have, in advance, ) 
completed -arraigementa to. fulfil the.: 
agreement to -re-deliver the. elephant .to 
the plaintiff on the expiry of the, term _ 
of hire on the 14th May-1920, but'there 
is no evidence to show‘ jhat-.he ‘even | 
made an attempt in that. behalf...-In. 
our’ opinion, the case 39 coverad.- by. 
section 161 of the Indian’ Contract .Aet. 
and -thè plaintiff.is entitled: to recover’, 
the price of the elephant as:also the hire: 
from: the 16th May to ‘the 22nd: May 
1920, :as he' appears to have been paid 
the hiré up to the 15th May: 1920.°: ^." 
"We may add, that the rtle:addptedi 
in? modern 'decisions is that . proof .of, 
loss ‘or injury establishes a sufficient; 
prima facie case against the bailes to: 
put him upon his deféncs; where, 
chattels’ are delivered to a bailee .in: 
good condition and are:-lost or are not: 
returned or are returned-in a.dümaged' 
state, the law presumes negligence to 
be the cause, and casts-upon the bailes 
the -burden to show that the loss -is. 
due to causes consistent ‘with due care: 
on' his- part ;-'Mackenrie v. Cox (18), 
Reeve v. Palmer (19), Phipps’ v. New 
Claridges Hotel (20), Bullen Y. The Swan., 
Eleetric Engraving Co. (21\.and Coldman: 
v. Hill (22). There remains the ‘question 
of the liability of the defendants 'in- 
dividually. It is' beyond controversy. 
that the first and third defendants are, 
both liable. The contract was made, 
between the first defendant and: the, 
plaintiff. The third defendant has .ad-' 
mitted -that he -employéd:. the first. 
defendant to enter into the transaction 
on his behalf. . The principle applicable 
in these circumstances is concisely. for- 
mulated ‘in Bacon's Abridgment, titl' 
Bailment: “If a bailes, deliver the: 
goods to another; then hg shall have, 
an action of detinue against him, because. 
he hath his possession and undertakes. 


ü (1840) 9 Car, & P 632, 62 R Ë 762, ^* 
571, 


B (1850) 3 O B (x &).&4, abp 91; IBR R'' 
J CP 188,5 Jur (x 3) 916,°7 W R 
"Vnd > ae 1 . 


325, 41 E R 33. 
(o) (1905) $3 T. L E. 49 RA 
(21) (1808) 92 T `L -R 275 affirmed. on. appeal 
(1907) 33 T L R.2358. ` EC 
ft 019) 1 K `B 443, 88 L J. K' B? 491: 
/T.412, 63 B. J, 168, 35 T: LR 148, "t U > 
- A - - T 
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for the custody, and the original bailor 
may, have his action. i either of 
them. because in-him is the property 
D both, are bound to answer to 
im.” , P 

_. The geum. of the liability of the 

. second, deign t i . 

- footing, We have been pressed io hold; 
that as the animal was employed for 


the benefit of the Company defendant, 


that defendant is equally hable ‘to the `` 


plaintiff. This contention is based on 
the, fallácious assumption. that, there was 
in fact and in law a contract between. 
' the, plaintiff and the Company. We 
cannot. overlook the circumstance 
that the Company refused to execute 
the document to the knowledge of the 
plaintiff. The view ot be maintain- 
ed that the plaintiff looked forward to, 
the: Company for the price or the hire. 
We: are not now, concerned with the 
. question of the liability, if any, of the 
second defendant to the third defendant; 
that is a question which can be decided 
only in a suit properly framed. for the 
purpose, if occasion should arise, between 
the two defendants. In the present liti- 
gation, we feol bound to hold that the 
plaintiff is entitled to no relief as against 
thesecond defendant.. We may add that 


the allegation that an iron' chain was. The 


delivered, by the plaintiff to the first 
deféndant has not been „satisfactorily 
established. and that portion ‘of the 
~claim must be disallowed. EN 
. The result is that this appeal is allow- 
ed and the decree of the Subordinate 
Judge set ‘aside, except as against, the 
second defendant. There will be a 
decree for, Rs. 5,016-5-4 in favour of the 
plaintif against the first and third 
defendants jointly. This sum will carry 
interest at 6 per cent perannum from 
the date of suit to the date of realiza- 
„tion. 'The' plaintiff will have .his costs 
in both the Courts as against the first 
and third defendants. The decree of 


dismissal `of the claim as against’ the . 


second defendant will stand confirmed, 
but there will be no order for costs in 
his favour in'-this Oourt. IMS 
OE 5 Appeal allowed. 


ant stands on a different. 


‘moveable pro 
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' ,. BOMBAY HIGH COURT. 
SECOND 
Pr EK T 

: Present:—8ir Lallubhai Shah, Kr. 
.. -Acting Chief Justice” and - 

Mr. Justice Fawcett. 
- -GADIGAPPA OHANBASAPPA 
`  MALKARJUN—Appatiant 
versus 


- BHIDAPPA GURUSHIDAPPA 
. "YALEHALLI—RRESPONDBNT. 

Oml Procedure Jode (Act V of 1908) '"$ 11 
Ezpl ÍV, 104 (£, O XXI, r 89—Hzecuhon sala 
by Collector—Application for setting ande 


deores certain im- 
riy of the judgment-debtor waf 
Ee by tha "Pel n on dune 9, 1914 On the 4th 

y, judgment-de & i 
dar tor setting aside the pup p lei a 
amount required by law 
Qivil Court on Au 8. nen 
day, the Juägment-debtor -made S fad Pes 
tron to the Court for setting aside the sale The 
auction-purchaser agreed that the fale ‘might be 
set asidé but the application was' dismissed for’ 
default, ‘On appeal by the diüdgment-debtor the’ 
District Judas ordered that application should 


was ‘again. 
‘was set aside The auction-purchaser 
agemnst the order and for the first e pleaded 
limitation “The District Judge ai ped a 

peal holding that the ‘application to the hamlar 
dar was ineffectual and t the application made 
to the Oourt on August 1914 was beyond 
time “The ju ebtor 


the Hogh Court . 
Held, (1) that the question 
lay or not was “res judicata 


appealed 


[p. 157, col. 2, p 158, col FJ 
‘Tipangavda  Sandawangavda v 
Venkangavda, 54 Ind Cas 


L ,3U PLR (F Ñ 
915, 14 L. W. 221, 48 1 A'"187 (P O) followed ` 


'" Ram Kirpal v.- Rup Kuari, 11 I A 37 ; 
6 A 269; 4 Sar P O.J 489; 3 Ind Deo (x 3) 71d 
(P. O), Subramana Iyer-v. Rayeswara-Sethupathé 


Oiv ApematNo. 141 òr 1993, ` 


and depomted the š 
š The mamlatdar nove t- 
ed the ‘deposit and asked th | pr, 
` bafòre'the. ° applicant to 


the Execution Oourt and' the Bale, 


Teupon appealed to ' 


156 oy 


' 


88 Ind Cas. 627, 40 M. 1016 at p 1028, referred 


INDIAN CASES. ^ 
, GADIGAPPA OHANBABAPPA 9. SHIDAPPA GURUSHIDAPPA, 


to c . @.. - A 
(2) that in view of the order of the District . 
direetin 


Judge g the application to be proceeded 
with and-of the High Gourt confirming that order 
`, the plea of ‘limitation was not now open to the 
auchon-p r, fp 158, col 1] 
(8) that the parties were bound by the order 
darecting the application to be proceeded with 
and the necessary unpheation of that order was 
that the application tó the mamiaidar was con- 
&dered a good application by ‘the Court and not 
objected to by the parties who could ‘not now go 
back u that position [p 158, col 1] `~ 
Per Fawcett, 
res judicata ieferred to .in Janation IV of 
ll of the Ovu Procedure ,Code can be 
applied in execution p i , but the casea ın 
wi ıt can be applied are exceptional and 
great caution 18 needed im applying it. [p. 159, 
col 2] ¢ Dl 
Raja of .Ramndd v Velusami Tevar, 
Ges 880, 48 I A 45 at 48, 23 Bom. L R 701 
tp T 
W 7290, (1921) M W N 51, 33 0 L J. 25 
OWN 581, 20M L T 345 (P O), Pruhi 
Mahton v. Jamshed Khan, 07 Ind Qas 656; 1 
; L. T. 403, (1922) Pat 185, (1922) A. 
I R.' (Pat) 289, Raon Bahurao' v Banstlal 
Bom L. R 835, 


red to 
Generdlly speaking the meró' fact that an ob- 
jection: hk Aot been: at one stege of 
fon. 18,n0t & sufficient ground 


fa & 1 
tor holding that the objection is barred at another ' 
: 82, col 1] k 


stage [p 


| Second appeal froma the decision of the 
Distriet Judge of Dharwar; in: Ap 
No: 11 of 1821, reversing that of the Sub- 
ordinate Judge at Haveri, in Miscellaneous 
Application No. 54 of 1914. 


Mr. Nilkant Atmaram, 'for the Appel- 
lant. ., $ 
. Mr. R. A. Jahagirdar, 
ent No. 1. 


e : JUDGMENT. . : 
' Shah, Ag. C. J.—This appeal arises 
out of execution proceedings The few 
facta, which. have'à bearing on the points 
arising in the appeal, may be briefly 
stated. Nu : 
‘A consent decree was passed in May 
1909 The execution proceedings were 
transferred to the: Collector. Certain 


immoveable property of the judgment- 


debtor, was Bold on June 9, 1914, and. 


purchased by the auction-purchaser who 
is’ now represented by his heir .the 
respondent No, 1, The judgment-debtoy 


—The principle of- constructive- 


59 Ind.’ 
(4, 19 AL J 168, 40 M. L. J 107, 151. 


for Respond-. 
f $: 


pem ^ 
applied to the mamlatdar.ón July 4, for 
setting aside the sale and deposited 
the amount required by r. 89 of- O. 
XXI of the Civil Procedure Code. The 
mamlatdar had no.authority, under rule 
17 of the rules then in forge relsting..to 
sales by the Collector, to accept. this’ 
application. But instead of referring thé 
applicant to the Civil Court he accepted - 
the deposit and asked the applicant to 
appear before the Civil Court on August, 
8. He sent the deposit and probably 
the, application also to the Court: but 
that application, it is stated-to us, is . 
not on the present record. Thé .judg-. 
ment-debtor appeared before the Dous 
and made a fresh application -on, that 
day to the Oourt for setting, aside the | 
sale, On this notices were issued. The 
auction-purchaser d on September 
24, that the sale might be set aside; 
but as the decree-holder was not servéd 
š fresh notice had to be issued for which 
apparently owing to :gnorance, no bhatia 
was paid. The application was accordi - 
ingly dismissed for default. The judg- 
ment-debtor appealed to the -District 
Court from this order. This appeal was, 
beyond time, but the delày was condoned. 
The atction-purchaser, appeard at thé 
hearin t but the decree-holder did noi. 
After hearing the parties who were re- 
presented the learned District Judge 


-get aside: the order under appeal ‘and 


` 


directed that the application to set aside 
the sale should be proceeded with. ' The 
auction-purchaser appealed to this Court 
and in that appeal (Second Appeal No. 
1046 of 1916) an objection was taken by 
the judgment-debtor that'no appeal lay. 
But the Court held that.the order, was 
made under section 47, Civil Procedure ` 
Oode, in execution proceedings and dig- 
allowed the objection. : On the merits 
the appeal failed and the decree ofthe 
District Court was confirmed with costs 
on July 19,1919.  . ! š 

Ç i ` ee i A Cath 
In the Court of..the first instance 
finally the decree-holder did not-appear 
though he was served and, the auction- 
purchaser's heir who appeard.in person 
made no defence. In the result the sale 
was set aside on July 9, 1921. 


, The auctiot-purchaser appealed to the 
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District Court and for thefirst time plead- from difficulty, one the whole I am of 
ed ‘limitation on the basis thatthe proper opinion that on these- facta the prelimi- 
p pplication to the Court was made more ` nary objection must be disallowed. '"- 

D thirty 


days after the sale. The 


. On-the merits two points have. been 


learned District, Judge allowed the ap- urged on behalf of the appellants: . First,” - 
peal on thateground. He held that the ‘it 1s contended that in view. ofthe order - 
application of July 4, 1914,.to the mam- of the District Court; dated Jane’ 9, 1916 


latdar. which would be in tame ‘was not 


the application’ to be proceeded 


in, 
an application to the Oourt under rule with and. in.view of the otdór, of the 
89 andthat the application. to the Court High Court confirming that order the 
on August 8,1914, was beyond tame: In point of limitation is- not; opén, tó the 
the result on October, 7, 1999, the judg- auction-purchaser. Secondly, it is urged 
ment-debtor's appliestion of 1914 to the that on the special facts ‘the’ dpplicatign ' 


Court to set asi 


r- 


now, appealed to. this. Court: ` 


C e the sale was dismissed of July 4 should.be accepted.ag a proper 
with, costs; The ;judgment-debtor has ‘application, as otherwise the pu would 
suffer on account of the act of thé 


ths mamlat- 


* À preli . objection is taken ,on dar who must be treated as;an officer “of 
behalf: of the, first respondent, the auc- the Court for execution . purposes., Thee 
tion-purchaser, that the, order of the mamlatday may have wrongly ‘accepted 
District Court is final according to sec- ‘the application. and the. deposit money, 

. fion.104 (2), Civil. Procedure; Code, as contrary to'rule 17 of the Rulesapplicable 


-. Bing a order made-in an appeal, pro~- to'suchsales. jButhelaving done so, "it 

vided O..XLIH, r. (1); clause (j)... is urged, the party-would be justly üpder 
Apparently this “would be a-good objec-. the impression that the. .ápplication was 
‘ion. It is urged, however, on: behalf in order and no party shoulé suffer for 


by O,, 


of the appellant.that in Second Appeal. the mistaken.action-of an’ officér'gf the 


No. 1043 of 1916 rightly or wrongly.the [Co 


order passed by ‘the ‘District Court in - 
appeal from the order dismissing the g 


As regards the ‘first point, on‘, the 
pecial facte, I'have udi Hd eonclü-, 


application for default, was: held ,to-be sion. that (he point bf ‘limitation iš, nöt 
an order under, section 47, Civil: Pro- , open to thé respondents. ‘The, prineiples - 


ceduré "Code,,.and , the. auction-pur- upon which, the orders passed in--execu- 

chaser „succeeded in having. his ton proceedings are binding upon. the 

appeal heard ' on the. ments on that parties are stated in Ram. Kirpal v, Rup 

basis. Itisurged that the Mass are Kuari(l) and the decisions .in' Ram- 
out 


bound by, that decision throu 


‘these chandra.Venkatesh Sholapur v. Shrinivas ' 


proceedings and that is not open to the. ‘Krishna Kulkarni (2) and Mahadeo v. . 
auction-purohaser now to contend that Trimbakbhat (3) are merely’ illustrations 


the order 


n at ü - 


notin'execution but strictly: of'.the application of. those’ principles... 


underfule.89.. I do not quite understand What is binding. upon the ‘parties--is the 
t 


how the Court accepted that-view,, which 
the auction-purthaser now contests. It,- 


oint actually decided. ` The. principle of 
lanation IV. of section 11,. Civil’ Pro- 


seems to me clear that. the order then cedure, Code, has no- direst ‘application ; 
made by the First.Court had thé effect of but in determining-therexact effect of. the 


disallowing the application and the par- _ point decided.on the subsequent proceed- ' 
jes are bound by the decision. of this dus: the priñeiple Ñ 

urt so fár as the proceedings taken on` ignored. I 
this application of the'judgment-debtor . fact that the 


e cannot be.alfogetiier . 
the present casa we Have; the 


Ú * 


auction-purchaser was agree- 


are concerned.; I£, the order then made -able in September ‘1914. to the ‘sale ‘being ° 


could & 
appeal, it is difficult.to see-how: the. aucr 


r 


7 
tion 47. -Though the point isnot fres $i 


G 


e í 


form the subject-matter of a secònd ~; 
Hon-purchaser who then. maintained that ‘J 489, 3 Ind.-Dec. 


() LL A 37 at p. 4l; 6 A. 269; 4 Bar, P Ó, 
COE OPERE 

2 Q; 46 B.A97; f4 Bom. L P. 
Se SEB EAE 

9p d “Qas; 078: 21 Bom...Le B. 344 at p. 
ae? `. . me ee i "unde 
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'Bet aside. ` When the judgment-debtor 
appealed to the District ‘Court he raised 
no objection that the app lication was 
» tim&-barred ‘and an 'order 
‘the sale be proceeded with was made. 
He.appealed trom that order to this Court 
but raised no objection that the order of 

the District Court was wrong as the a 

plication was clearly beyond time. The 

‘said order was confirmed by the -Hi 
* Court on the merits- after. hearmég ; the 
ise If, therefore, proper éffect 18 to: 
ô given to the necessary implication of 
this order in the light of the proceeding 
then taken by the auction-purchaser it 
seeme to me, that the point of limitation 
,i8 not open to him now. On the facts of 
"the case this point really means whether 
plication to the mamlatdar could 
one treated as a proper application 
"under rule 89. Itis true thataccording tó 
''the wording of rule 89 as also rule 17 of 
the«ules framed by Government which 


were &her applicable tosales held by the- 


Collector, ‘such an application could ‘not 
"bé so treated. That is the view accepted 
‘in Tipangavda Sandawangavda v. Ram- 


'angavda.. Venkangavda (4)- &nd Shant-: 


murti Devappa Kalyanpur v. Narayan 
‘Ramchandra A Probe (5). But when the 
order directing the application to bé pro- 
ceeded with was made, the parties would 
be bound by itin subsequent proceed- 
“ings and itjseems to me to be necessarily 

involved in that order’ that the applica 
tion was accepted as a good SPD ER 
"by.the Court without any objection by 
‘the parties. They cannot now go bac 

‘upon that! position. It seems to me 
the observations:in Raja of Ramnad v. 
Velusami Tevar (8) apply to this case. ` 


Tn this view of the matter it is ay 


‘necessary to consider the ‘second 


'fajsed by Mr. Tenn in  Bupport o: the w 


& 
° Vis case affords ons more illustration 


of thë hardship and inconvenience that 
"(O 54 Pd.) Can. 670; 44 B. 50; 22 Bom. L. R. 
a! yg f Sod. Oas. sil 45 B. 1182; 23 Bom. L 
R 47 

$9 Id Usa, 880, 48 L A 45 at 
EE lret ; 7 
| B J.197;. 13 L. ENS ILES 
Moroni 25 Ó W. FG 5229 MIL, T, Mj 
g 


"p. 0). 


I s 
! * a i 
. 
| 


cting that ' 


-arise in consequence of "the! ‘wording “ot 
the said rules.- - 

In spite of the provision ' that thé Gol 
leotor ia to refer the who applies to 
have the sale set aside to the Civil Court, 
cases like the present one dre apt to arise 
when the party applies to the officer who 
«has held the sale and that officer accepts ` 
the deposit money. lt'seems to mie that 

-~an alteration in the “wording of r. 89 
of O. XXI and, if n y in the 
wording of rule-16 of the Now Rules , cor- 
responding to rule 17 of the Rules ‘that, 
were in force in 1914 which would permit. 
an application to set aside a sale’ being 
presented to the officer holding the sale 
within thirty, days is the proper remedy 
to meet such cases, tho uh the final” dis- 

PL of the application r may rest With the 


' Tie, partioular case has resented 
Bome culty to my mind and, but’ for . 
‘the special facta, it ia probable "that we 
could not have given the -relief to the. 
appellant to which we think. he ought , to’ 
-be justly entitled, when’ an, application 
has been made by him to the officer 
holding the sale with the necessary 
deposit. 

I would allow the-appeal and restore 
‘the order of the First Court with: coats 


: here and in the lower pore Court on 


the auction-purchaser ( dent No: 1). 
Fawcett, J.—The preliminary ohjec- 
WS iden no appeal lies-under section 104 
vil Procedure Code, is undoubtedly 
dn. Tipangavda. Sandawangatda 
v. Ramangavda Venkangavda (4). But I 
agree that the point is res judicata under 
the decision of Appeal No. 1046 of“ 1916. 
itis true that the adjudication ` was “in 
the same procee as the present’ one, 
viz., the judgment-debtor's application to 
set aside the sale under O. EXI r .'89 
and it- is an ‘arguable point Wiather ° 
‘such an adjudication ' can operate 
as ' res judicata. Thus “in Snbra- 
"mania Iyer v. Rajeswara Sethupgthi (n 
Ayyar, J., says, "thére is no 

authority for the proposition that .in ‘the 
course of the same application ‘an "order 
-passed at one stage’ of ‘it, would . -be ' res 
judicata, at = further stage.” -But "since 


a 38 Ind. Cts, ei 40 M. 1016 at pA108, ` 
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, this was said we have ¿the authority of 
+ the Privy Couhcilin George Henry Hook 
.V. The Administrator-General of Bengal 
M for the contrary view. : There the first 
: judication was one in the course of the 
same proceedings, as those in which the 
* question of res judicata arose, viz,.in: an 
inistration suit instituted in the High 
-: Ooürt. . "The ‘High 
` held that the decision did'not ‘operate as: 
rës judicata in view of Bection' ll of the 
Code of Oivil Procedure. ‘This requires 

* that: thé'adjudication:should bein a-for- 

` mer suit between the same parties, which 
would not coverithe cage of an'adjudica- 
-tion in the same suit at a previous stage. 
But, their-Lordships eld this view ‘was 
erroneous and thattheplea of res judi- 

~ cata was ‘on the: general principles 
| of law. re d.to in the leading case of 
Ram pico: Rup Kuari (1) In my 
opinion, therefore, the preliminary objec- 

:tionghould be.disallowed. .. ^. 4 

+> The-main contention put before us by: 

- ¿appellant's -Pleader id thab it is unjust 
; that. the judgment-debtcr should suffer 
-frorn ‘the failure of the mamlatdar to 
‘carry out the directions contained in rule 
: 17.of the. Rules regarding the'execution of 
--deerees bya Collector, under which he 
` should have referred the judgment-debtor 
to the Civil Oourt ins ofi himself 
-accepting the deposit and application and 
instructing him to appear in the. Civil 
Court dn 8 certain date. The possibility 
- of eonsequent hardship is-referred to in 
*Shantmurti Deva -Kalyanpur v. 
-Ndrayan-Bamchandra Parabbu (5) where’ 
-there had been a similar neglect to ob- 
serve this rule 17, buton the other hand 
-there were no merits in. the judgment- 
‘debtor's failure. In the present case. 
-there'are' clearly such merits, especially 
: having'regar&to the fact.that the auction- 
!pürohaserin' September 1914 agreed. to 
the'applieation; but on the other :hand 
there can E iron m ruled , in 
"Tipangavda Sandawangavda: v. Rama 
avda Veukangatda (4) the Collector. or 


f 


| 60 Ind. Cas. 681; 48 O. 490; 93 Bom.'L, R: 
(018.19. A. L..J.- 386740 M L.J 423; 99 M. L. 
TE 336, (1921) M. W. N. 313; 33 O.L J. 405, 
' V. BL, R- (P. 0) 17,25 O: W. N. 915; 14 L, W. 
221; 48 L A. 187 Œ. O) | 


w 


+ 
a 


: Court | of ^ Calcutta. . 


z US D RE: 
mamlatdar isnot the Court within the 
:meaning of O. XXT, r. 89, and, therefore, a 
. jJudgment-debtor, who presenta his appli- 
‘cation to such officer, cannot stop timi- 
‘tation ‘running against-him. It’ seems 
. impossible, in‘these circumstances, to 
-apply the maxim actus curie neminem 
vabit, : 
The only, 


question, therefore, which 
remains ig whether the auction-purchaser 
is precluded from raising-the objection of - 
limitation now put forward by ‘reason pf 
-tho fact that he had the opportunityeof 
- raising the same objection in the-previous 
litigation of 1916-1919. . This raises the 
- question whether the principle ‘of con- 
“structive res judicata referred to in Ex- 
i pranm dy of, section. 14 of the Civi? 
cedure Code can apply in execution 
: proceedings. I have examined all the 
cages on this point that Icanfind in the 
„authorised reports; and I do not think 
, that there is any real authority - for the 
, Proposition that it cannot be so applied ; 
. all that is laid down is, that fhe cases in 
which it can be applied are exceptional, ' 
and that caution is needed in epplying its 
Thus in Sheo Mangal v. Hulsa (9) the . 
Oourt held that frpm the rulings cited, 
. before them. "it does, not necessarily 
- follow that -the principle of , implied 
res” judicata” ‘would .apply to execu- 
tion “proceedings” and Kalyan. Singh 
Uv. Jagan -Pragad,,(10) is referred to as 
: deciding that “if -a aul ene detur 
- does not .take any, objection as .to the 
: decretal amount entered: in the applica-- 
tion for execution, that does not-preclude 
him from raising the point at-a . subse- 
quent stage". .The latter decision is 
criticised by Walsh, J., in Phul Chand 
.v. Kandhya Lal-(11).and jt is pointed 
out that any previous adjudication of 
the question of,the. balance due would 
have been irrelevant;. These, decisions, 
' therefore, do not. justify the, view that. 
. the principle of constructive res judicata 
- can never apply in execution procead-. 


"M 
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AGAT. MEE tlf uc, q Sy. x z 
(8) 85 Ind. Cae 377; 44 A. 159-at p 104; 10 A, 

L. J. 954, (1922) A. L R. (A) 413 55:577 

` 89 30 Ind Gas 593, 37 A 589; aA. L. T. 
is eme a i < tee Pa Me 

i ee Cas. 295; 44 A. 130 at, pp 1%, 
; 19 A. L. J. 923, (05923). A/ I, B (4) MZ, e. 
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Sethupathi XT) “the urt says :— 
'*Ag' we had. occasion to rémark on 
more than one Occasión' Tecently; the. 


. priheiple of: constructive res;judicata 


i ghóuld* be 'lvery ccautionsly applied to 
'éxecution -applications. "In "the" first 
: placé,- ‘thé “Legislature has not enacted 

specifi 


` 'üpplies to éxecutión proceódings: -The 


02 0 


|, judgment 


M 


reason is obvious. It is open tó a-decree- 
holder to Dod ` piecemeal -with' his 
execution. "He is not bound to proceed 
‘a¥ainst'all the properties comprised in 
:the'-decree 'at once, and conséquently 
“the “principle underlying ‘the-' general 
‘rule of *es-pidicdta -is not-in terms -ap- 


. plicable’ to^execution: proceedings. At 
‘the same ‘tiine; ses pointed out. by the 


Judicial Committee, parties should not 
° be Allowed "to'agitáte the’ eame: question 
after it has 


cases where thé parties had 
ty to object to the decision, 
id- not ‘avail’ ‘themselves “of that 
‘One principle seems to 


‘ extended to, 
' ah’ oppo 

but did 
: Opportunity. , 


.' bé clear, ard that-18; that'the 


party who 
is sought to be affected’ "by the bar of 
Tei? judicata shoul à 
ikely.'to' bé decided, 
againet him and’ should Have ‘an oppor- 
- tunity of putting forward his contentions 
against sucha decision. => ^ — ^ © 
'" This 'does (not -go' to the extent of 
‘saying that the principle of constructive 
res -judicata ' cannot be applied to exe- 
éution Proceedings. "Thé ‘question has 
also been considered by the Patna High 
Court ` in: ' Prithi‘ Mahton” v. Jamshed 
Khan (12). At pagé 599* Dawson.Miller, 
g P aa Me SES ux de 


point ‘which is- 


[J^ sayBS-—- c yr el 
OT) fur think, however, that al- 


though tlie! doctrine laid down in section ` 


' Yl of the-Civil Procedure Code selating 
to ‘res judicáta níay be -applied ‘an 


* Tightly ‘apphed im-certain proccess 
o 


` im execution’ arising’ out ‘the same 
as to put an'end to-litiga- 

tion and may possibly be applied in 

certain cases where separate suits have 
. peen:='brotight “raising pointe "which 
1> (9.07 Ind! Cas 0567 J Pat’ 593; 3 P. L,.T. 
uS. Oe. e] a we (bat) 00." 
` TaBagerof 1 Pat.—-U : 


É 1 
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` 0 "GADIGAPPA CHANBIBAPPA 9. SHIDAPPA GURUSHIDAÉPA. 
ings. In Subramania Iyer v. Rájéswara ` 


cally that the rule of res judicata - 


Lbeen?once décided'; ånd this ` 
dictum ‘of 'their- Lordships Has been - 


‘shave’ notice of the ' 


"havé' already been decided "in execution 
casés fought between the same: parties, 
still.I do notthink'that the special rules' 
laid down in the ‘Explanation “to ‘that 


~ section which go beyond‘ the’ ordinary 


' doctrine of: res judicata, ought ‘'to,!.be 
apphed generally in-execution’ cases”. ^ 


2 ‘also allows.an exceptionàl.case /' 


. where. the principle, of ' lanatión 
| TV: to: gection.ll''cán De. applied in. 
execution proceedings.’ The. rulings of 
* this Court do not, I think, 
uin Mahadéo x. Trwnbakbhat: (3)-iny 
-]éarned brother had'a somewhat similar 
joint, * though ‘with ' very: ‘diffèrent 
iets; before him. In this--judgmeht: he 

-88Y8:— ae ve. VA ga Us 
No.doubt if the principle of Expla- 
nation: IV: to section- 11 ‘were .applied, ~ 
it'would mean that the Court in dioe! 
ing the application’ ‘of '1914 ' decided 
that the ‘other applications “and acknów- 
lédgments were, not. sufficient; to. Bave 
limitation. The :rulesof res ‘judicata 

- applicable to” exeeution* procéedin 
makes ‘all decisions. binding upom;the . 
parties in subsequent ‘proceedings’. but 
it'doee not: involve the .resultithat any 
oint which is not. heard’ and’.decided 
ut which might and: ought to chave 
been ‘raised must bestreated ` as néces- 
sarily decided as under -section ~11' of 
the Gode" ^ s ar GU at 
‘Here. again this does not further 
than: caging ht. the principle of Ex; 
planation : to section: 11.-“does* nof 
necessarily apply in'execution proceed- 
ings; it ¿does not say that it- can ever 
* apply‘: in éxecution. proceedings. This 
case ` was approved jin . Ramchandra 
Venkatesh Sholapur v. Shrinivas: Krishna 
Kulkarni ` (2).; - Macleod, ;; 0.- J; "there 
Bayam 5 coto o VU Me Cg MES 
. “The only ground on which this 
-darkhast could “be 'xéjected' would "be. 
‘thatthe petitioner” ought to'have. relied 
upon the acknowledgment of. June "1917, 
.Whén he filed” the:-previous ^ darkhast, 
-and not.having done:Bo.lieis for>evér 
-barred ‘ ftoi. relying’! upon , it. `: Tt 
does not seem to me that the doctrine 
of res judicata! can be extended to that 
'length.] 7 7: i Ust ` i 
- But. the actual’ decision. pro 


a 
x <s 3 
H Pa! 


> upon- the ground’ that inthe earlier 
; E : té an a 


s... LI 
rtp. ` “t. 


l 


any further - . 


very, cogently to; 


ç g * 
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darkhast thére’ was“ no adjudicdtion’ These, remaks anpiy,, 


that the execution of thë decree waa 
barred but’ only that the application 
was not shown to bein time. There- 
‘fore, I think there is nothing in the 
previous dicisiens of this Court, which 
debars us from holding that the prineiple 
of coustruetive res judicata may apply 
in the present, case, and in my opinion 
there'is'the"stroniest ‘Authority in^ Ùp- - 
Dort of ‘stich’ -àn^ application n 
Raja of Ramnad v, Velusáms Tevar (6) 
their Lordships' in the"Privy Council 


had a somewhat" similar case, before ' 


them’ "The" appellant in that’ “éase 
had applied “for: the attachment of 
certain property iu“1916, The respon- 
dent: pleaded - limitation: to: which' thé 
. appellant: réjoined 'that ^an order of 
Dédember. 13, 1915, was’ an süjudica-, 
tibñ that there was.no legal impediment. 
to execution. “That order. was one- 
allowing the appellant to execute the 
decree, but the High ‘Oourt of’ Madras. 
Héld'that this could not.be rend..as an 
. adjudication. on all the r ondents" 
objections .to"such an order, including’ 
one " ding limitation’ which: they, 
had undoubtedly made’. On appeal 
the Privy Council held-that this view: 
was). erroneous ' and that the plea, 
oflimitation. was” barred , as^'rés,' judi- 
cata. In the ‘judgment Lord Moulton 
BAyS&;—  . RE E v 
“ The order of December 13, 1915; is & 
Positive order’ that the present respond- 
ent. Should be allowed to. execute the 
decree.’ To that order the plea of limita- 
tion, if pleaded, would, ‘according to “the 
respondents’ ‘dase, have been’ complete, 
answer, and, thérefore, it! must be takan: 
that'ai decision "was "given' against thé 
respondents on the plea, No appeal was’ 
. brought agaitist that order, and, there- 
‘tore, it stands as ‘binding “between ‘the 
parties. Their Lordships are of: opinon“ 
that 4t "is nob nebbasary :for-th m; to- 
decide whetheř or not the ‘plea’ would `, 
have sudceeded.- It was not only com>“ 
petent fo-the present respondents to:bring . 
the pleà forward on’ that occasion, but 
it. was- incumbent on' thêm” to':do go if: 
they proposéd-.to'rely:on it, and more , 
over, it’ was - in’ faċt brought" forward, 
&üd:decided.dpon? Her (7s 3 
ll 


or we 


the present case. , 


n the previous litiga-; 
tion of 1916 to 1919 the 


judgment-debtor ; 


was. pursuing his, application; to. have; ., 
the sale. set aside. The plea of limita-, 
tion, if it had then been raised Would 


have been a complete answer, and in the 
circunistancęs it was incumbent. on, the, 
auction-purchaser, if he, ‘Proposed, ,to 
rély or this, plea, to haye put it:-forward 


on that occasion. | i, ., | |, aol 9 
, Therefore, , as, in ,the. Privy , Council, 
cage sphere, the plea, is barred. -It à .. 
true,.that, in WRIT Counéil , case,- 
the pomt of limitation had already-been 
taken, whereas it, was not ‚raised ; in the. 
resent case, -but the judgment. oftheir: 
fdships mainly.. proceeded, , on; „the; ° 
und that thé, respondents ought, to -. 
ve raised that defence, and that -not, 
Having done so ‘and’ having. lost, that. ` 
‘opportunity’, they, could’ not :be: allowed, . 
fo, raise the. plea in the subsequent .pro-, 
ceedings. It is only as a strenedfien 
ing ‘of the, argument that Lorg, Moulton, 
says ‘moreover 1t, was, in fact - brought, 
forward and decided .upon'; and’ even .- 
taking the main argument as obiter dice, 
tum, it i8 clearly entitled to very. great, 
NE ey 
In the judgment of this, .in 
Appeal No. .1046 of 1916 .1t..is said; “Tt, 
is not suggested. that on the merits the 
'ordér of, the ‚District Judge is wrong, . 
Theré are rathér complicated difitulties, 
in the appellant's way, by reason.of his, 
having’ failed to, bring, the e n a, 
deceased respondent on record, and his 
having “tailed within the: time-.allowed, - 
to have the notice ‘served on;an ther.res- 
pondent. The appeal is diemisséd, with: 
costs."’, In, my opinion this, clearly meang 
that, apart from ‘the, difficulties just. 
mentioned, the judgment-debtór'g appli- 
cation: should be allowed .to proceed, ag 
ordered by, Mr. Clements.:in, 1916, and . 
that no contention had. been raised that’ 
on the merits, his order was wrong. It, - 


Aa 11 k 


‘this “ Courts. in. 


in my opinion, amounts .to an adjudica- * 
tion by this Court that there was no 
legal-bar,to the application being proceed- 
ed with, and m my opinion that decis 
sion operates as res judicata, ih "regard 
to the present objection ‘abayrt* limita; 
tion, In Raoji Baburao v. Barisilát °. 


1 


`", ledge, on ,which this 


DÜLIOEAND v, GORBYLAL, ° ` ts 
Narayan Marwari (13) the desirability 
of expedition in deciding whether & 
judicial sale ought or ought noteto be 
set’ aside is pointed out, and this seems 


~ 7. to the obviously a case where the prin- 


ciple of, finality in litigation should be 
applied. - The result of allowing the 
objection would be to waste the litiga- 
tion of 1916 to 1919. It is obvious that 
the auction-purchaser had all the facts 
within his knowledge, or means of know- 
lea of limitation 
e by him in 1916, 


Gould have been m 


T. fór he appeared before the Subordinate 


Judge and was represented by a Pleader, 
at the hearing of the appeal in the 
District Oourt It would be different if 
this w&s.a case where new facts had 
° arisen, which frerenot then in existence, on 
which a plea of limitation could be raised, 
Such as are referred to in Humphries 
v. Humphries (14)  Büt in the pre- 
‘sent case there are no‘such new facts, 
Humphriesv. Humphries (14) shows that in 
‘English Law this equitable principle is 
well recoknised, and I can see no ade- 
quate reason for confining it to suits 
and not allowing jt to be raised in 
suitable cases in execution or other mig- 
éellaneous proceedimgs.. On the other 
hand I quite agree with the rulings 
alreddy referred to that great caution 
should be used in applying it, and that 
generally speaking the mere fact that 
an objection has not béen mised at one 


š Mage of execution proceedings is not a 
B 


cient ground ior holding that the 

objection is barred .at another stage. 

But the present case is, in.my opinion, 

, Clearly one where the principle can be 
properly applied. 

herefore, the lower Court was wrong 

in holding that there had been no pre- 


vious adjudication on this point, and ' 


that the plea of limitation could now 
be raed. I agree with the order pro- 


* posed by thelearned Chief Justice. 


I also-agree ‘as to the desirability of 


, amending O. XXI, r. 89, and rule 16 of 


NEL Ind. Cos, 135; 43 B. 785, 31 Bom. L. RI 


* (14) (1910) 1 K B. 798 at B0l-on A 
Qo 3 K. B, 531, 79 L, J, k B. 919; 1 En 
. I ' : iE 
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the Rules regarding execution of decrees 


by a Oollector. 
K. 8. D. 
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NAGPUR JUDICIAL COMMIS- 


SIONER'S COURT. ° 
Sroonp CIVIL ArpaaL No. 103 or 1922. - 
January 10, 1924. "n 
Present:—Mr. Baker, J.Q . 
:DULICHAND AND oTERB8—PLAINTIFES: 
——APPRLLANTS t I 
5 , versus 
GOREYLAL AND ANOTHHR—DBEHNDANTS 
—RESPONDENTS. 
Cuni Procedüre Code (Act V of 1008), O XXI, 
$—Mortgage~ 


r? O XXIII, r. 8, O XXIV, r. 


decree—Adyustment, cerisfied, effect of— Decree, 
modification of, whether necessary—Preliminary 
and final decrees ` 


An adjustment of & decree dul certified in. 
accordance with the provisions O XXI, r% 
of the Civil Procedure Code, .has the effect of a 


Order 
applicable to mortgage-deoreea 
Drde: XXXIV of the Orl Procedure Coda 


only wer rese end a final, 
decree, and not & euccé -of preli ry decrees 
drawn up on'eabh occasion that a payment or 
adjustment is made’ [thd ] re E 

der XXIIL r 3 ofthe Civil Procedure Code, 
apphes to the compromise of suits, and not to 
adjustments im satisfaction of a decree already 


passed, which are dealt with by O XXI, r. 2 of 


the Code. [p 163, cole: 1 & 2.] 
, Case-law referred to. : T 
Appeal against the decree of the Dis- 
trict Judge, ,Saugor, dated: the 19th, 
November 1921, in Civil Appeal No. 20 
of 1921. 
. Mr. G. L. Subhedar, for the Appellants, 
Dr H. S. Gour and W. 
for the Respondents, o 
` JUDGMENT.—In 1910 the appel- 
lants obtained a decree nisi for-fore- 
closure against the respondents, * . 
Subsequent to the passing of this 


preliminary decree a number of com- . 


promises were entered into between the 
decree-holders and the judgment debtors 
which were duly recorded by the Court. 


Appealallewed. .- 


` 


R. Pandit, R. B. ° 


Í The last of them was dated the 28rd March:.. 


Vol. 83) - l 
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:1917. Asthe judgment-debtors, did not 
pay the instalments as agreed the decree- ^" 
holders applied to have-the decree made 
final and the First Court passed an 
order accordingly, but on appeal the 
District Judge,, Saugor, ‘reversed the 
order holding that as no preliminary 
decree of 23rd March: 1917 had been 
drawn up it could not be. made, 
absolute. .He held- that it was open to 
the decree-holders to move the lower 
Court to draw upa preliminary. decree 
in accordance with, the adjustment of 
23rd March 1917, -ox V. ust 
` "The decree-holders prefer, this second 
appeal. The Civil .Procedure Code. 
nowhere contemplates, that each time an. 
-adjustment is arrived at between the 
. parties .a fresh ‘decree’ must be drawn 
. up or the.original decree modified. In 
almost every case when any payment 
in satisfaction of a decree is, made the 


` 


original decree no longer represents the ,pay^ any instalm 
rights 


of the parties, In Pandurang v. 
Gayabat (1) it was held that the absence of 
a formal decree will,not make an ad- 
judication any the less.a. decree, if in' 
point of law the adjudiction operates as 
& decree. ` 


It is conceded that those adjustments .. 


which were:all duly certified had the , 


effect of a decree, They are covered `: 


Dy O. XX1, r. 2, Civil Procedure Code. 
hat order provides that the Court 
shall record such adjustment but it does: 
not lay down that. the original’ decree 
is to be modified, or a fresh ` decree 
drawn up, on each occasion that an åd- 
justment is made. B MS 

- That O. XXI, r 2 ap lies to mortgage ` 
‘decrees has beèn`h i in Bayabi.v. 
Parshottam @). uL : È 

The learned Counsel for respondente. 
has referred to O. 
Procedure Code, but O. XXXIV. only 
` contemplates a preliminary and a ‘final 
decree, and not ‘a succession of prelimi- 
nary decrees drawn up on each occasion.’ 
that a‘payment or' adjustment 15 made. 

O. r. 3 aleo'quoted for the res- 
pondente applies ‘to the compromise’ of : 
suits and .not to^adjüstinents in satis-" 

q 62 Ind' Oes. 487,17 N. L.R 66. -' 
| (8) 27 Ind, Cab. 919; 11:N2I4 R. 46," - 
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'faótiom of a-decree already 


-bodying ‘the compromise .of 1917. 


r.'39, Givil ` ` 


WEZ B E dus 
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passed, which 
are'dealt with by O* XXI r. 9. . 

_ I atm, therefore, of opinion that the view 
of the lower Appellate Court is wrong , 
and that 'it is not necessary that a. 
formal, decree should be drawn up em- 
In 
any case, eyen if it were necessary, it 
would be'&mere irregularity not affect- . 
ing the meris of the case or.the 
jurisdiction of the Oourt and would ‘be 
cured by section 99, Civil Procedure 
Code. ` MEME : , 

It'has been contended on .behalf*of . 
thé; respondents that there is no decree 
which can be made absolute. The 
ruling in Pandurang v Gayabai,(1) is an 
answer to that contention and the 
compromise of 23rd March, 1917 is thé 
decree which is sought to be . made 
absolute. That adjustment contains a 
condition for foreclosure on failure to 
ent in time. |. 

The decree of the lower. Appellate 
Court-must, therefore, be set-aside and. 
the order of the First Oourt ‘making the 
decree final .restored with costs through: , 
out on the' respondents, . ; : 

Z. K. J Appeal aecepted, . 

* eu. Bosnia He 


ir wd ae lee — 


to. 


- 


' ALLAHABAD HIGH COURT. 

Fras O1vin APPRAL No. 477-oF 1927. ' 

8g 27,1924. . : 

Present:—Mr. Justice Sulaiman and - 

š „Mr. Justice Kanhaiya Lab: ,','' 
HAR PRASAD —PrAINTIFF—APPBLLANT) . 
KEWALAND OTHERS—DEFBRNDANTS—. 

RHSPONDENTS: ds 
nd Duas “marriage Satuan, whaler taut 
a: ‘marriage ween, w 
Inheritance, rights of, whether a: eres IP. 

A marriage persons belonging to the, 
Bisa and Dasa communities of the Taga Wishes 
cannot be regarded’ as illegal‘ or ‘as involving 
forfeiture of all rights of inheritance: [p 7105, col 1j 
,,À man may marry a woman of a lower class or 
grade within .his caste and may by such a 

AT: fall into the class’ or gráde to which Ins 
wats! belon but in the absence of any clear and 
'definite evidence’ to show that such a marriage 
would not be recognised as valid by the custom 
of the community -towhich either [he husband oy, 


Ld 


p 

"HAR PRASAD V, KEWAL. | š 
the wifé belongs, neither he ñor - his issue can lóse. 
their right of mhentance "n the family property. 
fp .165,.col 1] . 

First . appeal, ‘from 
utente Judge, Saharanpur, dated 
E sa Pea July1921 ` . 


. M. Banerji, for the Appellant 


ent. —, . c, . 
' JUDGMENTT.—The dispute’ in this 
čase’ relates: to ‘the’, property ‘of ; two. 
brothers; ' Déwan ‘and’ Ranjit” Ranjit 
died, leaving a widow; Musammat 
: Güneshi, who died sometime in ‘April 
1920. ‘Dewan ‘died about six or seven 
months prior to’ the suit. > ‘THe plaintiff 
Claims tobe the son «of: Multan ‘Singh, 
£ brother of Dewan: and: Ranjit. "The 
defendants claim to bé the' descendants 
of Bhai Singh, another brother of Dewan 
, &nd-'Ranjit `The: parties are Taga 
Brahmins - The: family "to ' which- the 
plaintiff clainis to bélortg'used to reside 
` in" tke village/Jaránda. "Tlie- allegation 
of’ the phus wes that his -~ father, 
Multan Singh; had gone^to hve in the 
. village Rohana hnd that in his absence 
Ranjit, Dewan and- Bhai San got the 
family property entered in their names 
and’ that after the depth of Multan Singh 
when the plaintiff claimed his share in 
the family property by inheritance from 
his father, the defendants’ satisfied his 
claim by giving him a' money compen- 
sation. - zHis complaint was that on; the 
- déath: of. Musammat Ganeshi, , the widow 
of Ranjit, and that-of Dewan, the deferid- 
gnts.got the -antire, property. belongipg 
to the share.of Ranjit.and Dewan enter- 
ed.ih their names to: the exclusion, of 
` the “plainfiff. The. present suit was 
filed by him for the recovery of- a half 
share of the property left by Ranjit and’ 
Dewan with,mesne proits. . E 
- The defence was that:Laig Ram and. 
his sons were Taga Brahmins of. the 
Bisa "class, thet Multan Singh , was not 
the son of Laiq, Ram: or brother-of Bhai, 
Singh, Dewan and’ Ranjit, that Multan 


 .-"Bingh ‘belonged: to” the: Dasa class of 


‘Taga, Brahmins, and- was mérriéd im 

t. community- and that ;thé..plaintift 
"was. not ‘entitled..to-claim any- share im 
the property of Ranjit or -Dewan -de~ 
Ch ' a las org U 2 
. 


NEAR VABEADO d 
. from .a, decree "of. the, 


Mr, Nehal -Chand, for the Réspord- ' 


o CAAF 


> 
"o qnc 


The- Court below found that? Mukan” 


Singh was onè of the sons of Lai -Ram;. 


that the plaintiff was the son. of"Multan , . 
‘Singh by a Dasa woman, whom Multan: 
Singh had married, and! that dad Yo 
. ` valid marriage could be effacted between! 


a Dasa and a Bisa ‘the plaintiff was not? 
entitled to inherit any'share in the.estate’ 
ofhis uncles. ` ME as 


duced in -thé case 'and' agree; with" the: 


Court below in‘-finding that: thé plaint~ . 


iff is the Son ‘of Multan Bingh by a Dasa” 
woman of Qutubpur, whom 


was’.oné of’ thé sons of’ Laiq ‘Ram,! 
who was a Taga Brahmin of the- Bisa: 


class. : : , ° 

The’ Taga Brahmins form an imports. 
ant cultivating and landowning tribe; 
confined ‘almost altogether to the Upper, 
Duab country and ,Rohilkhand,, The’ 


as claim.to be-of Brahmanical’ origin” - 


Td 
and: ‘are divided ‘into’ two: sub-divisions,” 
known as Bisas arid Dasas: or: the- 'twen-2 
ties’ and the tens" and one'of the import- 
ant-- differencés  bétween : the customs. 
they observe ie that “while the Dasas. 
allow widow marriage, the Bisas 


ro 
hibit it, According to’ Crooké, if a Brea’ i 
allows this objectionable - practice, her. 


falls atonce into the Dasa grade. The? 


Dasa, and the: Bisa-form two endogamous) , 


roups, ‘and withiti these groups they 

llow ‘the usual ‘rules. of Brahmanical: 
exogamy, (Crodk’s ' Tribes- and Oástes, 
VoL IV, page 354). The Bisas consider: 
themselves to be: purer and higher’ int 
grade. The Dasas are corisideréd'to beu 
men of lower grade and posa:bly of mixed 


blood. According to;.the, evidence, the,. 


Bisa Tagas do not smoke or interdine; 
with the Dasa,Tagas. "The.defendant 

Tara} Chand states that there can, be no; 
marriage, relations between: them, and, 
this 1s,probably-true, though , none of, 
the witnesses produced. by the. defend-, 
antsor those produced by the. plaintiff, 
were asked: any -question abomt. it., 
There is nothing, however, to ‘show that 

such. a: marriage would be illegal.” T£. 
a man who -belongs to. the. Bisa grade; 
marries & woman belonging to the Dasa, 
class, the marriage: may; be, considered, 


| reprehensible but would .not-be illegal, 


We have’ examined 'the évidence ad-- 


1 ultan Singh-' 
hed married, and “hat Multan Singh - 


idt 83] - 


INDIAN;OASES. . 


IMMUDIPATTAM DOMMAYTA NAIOKEN AYYAN 9-0. SUBRAMANTA AIYAR. 1 +7 \ 


cThe only effecbof-such a marriage would 
` be, that ‘the former and his children 
‘would no longer be treated as members of 
‘the. Bisa community, .or,.1n other words, 
, they would be degraded and reduced ‘to 
‘the’ positiorf.;of “asas: among whom 
¿they "would have in future. to“inter- 
„marry i ‘ t NW 


1? The .evidence „adduced. ahora. that : 


cMultan Singh was ‘married tg the daugh- 
:ter of Kanhaiya, a resident:of-Qutubpur, 
~The plaintif states that'he' was married 
-to the'sister of. Ohhajju -of: Qutubpur 
rand that!Chhajju was a Bisa : Taga, "but 
tno pérson belonging to. the family. of 
:Chhajju:'or residing: at Qutubpur has 
rbeen produced. . On the other hand two 
“witnesses who belong: 
¿given evidence on behalf of the. defend- 
‘ants'and sworn tHat MultaniGingh was 


married with the daughter‘of -Karhaiya, : 


*who-belonged to the Dasa- community. 
¿The evidence.of.Baldeo'Bingh goes ‘to 
‘show that the plaintiff himself is married 
"to: the daughter ‘of .Ram Prasad ' who 


‘similarly ‘belongs to the: Dasa commu- 


The Court below assimes that'a 


nity 
e betivéen a: Dasa ‘and a Bisa 


"márri 


"would; be: illegal, because the two could . 
mot smoke: or dine .together or inter- 


' marry, but there is nothing toishow that 
-there -is any.: custom making ‘bucha 
marriage. illegal or involving the forfei- 
ture of all rights of inheritance: `> 
“ 'À' man-may marry a woman:of'a lower 
class or grade within his-caste- and may, 
in a'case like the présent, by such'& 
marriage fall.into the class ot grade to 


‘Avhich this wife belongs, but in the. ab-` 


‘Bence of any clear and definite evidence 
to show''that such a marriage would 
"ot be recognised: as .yalid. by the 
custom’. of the ‘community .to' which 
either the- husband or the, wife -belon 

` "meither he nor his!issue can'lose'their 
tight of inheritance in the family .pro- 
perty: 
duced "in this case, Both the Dasas:and 
the Bisas really are members .of thé 
Bame:-caste and community. The ‘former 
simply belong- to à lower grade and are 
looked down--upon by the latter and-a 
tmarriage,betwaen' ‘persons belonging ‘to 
these two différent. social -ofders’ onrinot 
do ‘regarded :as-- illegal. <The ‘claim of 


` will’, include 


‘to Qutubpur have ‘ 


T Y 


No such evidenée has been.ad: : 


‘the plaintiff ‘oughte ‘therefore, to succéed, 
, The appeal is'accordingly allowed and 
the,*claim ‘decreed. with -mesne profits 
trom Kharif 1328: Fasli till the recevery, 
-of possession ' which will- be determined 
by ‘the Court below under O, XX; r. 12 
.of the Code: of; Civil Procedure, -/,The' 
‘plaintiff will get his: costs here and 
therto , from the -defendants respond- 
-ents .who will bear “their, owh “costs 
“throughout.” “The costs “in + this" Gourt 
., fee, "on. the, “higher 


868le,-, , toc ux ` NE n 
` "The "Counsel for, the’ appellant vili 
‘make ‘good the defidiency of Rà. 36-6-8 
due, oà" account of ‘translation’ “and: 


‘printing’ before the decree is preépardd, 


= cay n. 
; E, 8 D, ^. Appeal allowed. 
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MADRAS HIGH COURT, ^^: 
APPEAL AGAINST ORDBR No. 330- . ' 
, n 0992 7- - 5 am 
o oo ` Decembper3,1923, 5 oue 2 
1 ` Present —Mr ‘Justice Khishrdn and,’,’ 
`| s | Mr Justice Waller - VET ir 
7 IMMUDIPATTAM ‘JANAKIRAMA - 
` KUMARA KONDAMA "HUBRA- ° 
"MANIA-.NARHIMUTHU BOMMAYYA 
` /NAIOKEN AYYAN AVERGAL RA 
“—Countar-Petrtionar No: 3— APPELLANT 


Erot © Ter8us ; " 
©; SUBRAMANIA AIYAR-2!'z" 
` de ONER-—RESPONDENT, ©- ~ 
~ Ounl Procedure Code (Aot V: of -1908), s 47,50 
—Madras -Impartible Estates “Act QI of 4904), 
ecu 


oo - t 


DNE. 


8 4—Debt incurred by zemiadar—Deqrec -K u- 
tion against. income acérue: e after death. o 
j tor —Procedure— Executi ` dede. 
‘ings—Sutt, rate, whether necessary >i- S. 
. Income, - which. has become . payable for Jan | 
unpartible zemindar: subsequent to ‘the, death, of. 
the zemindar cannot be held; to be Assets . of the * 
deceased ‘in the hands of Dig wucoessór so as" to . 
be hable to attachment: in “exectition ‘of d'/deorgé ^ 
obtamed'agamet the ‘deceased zemindgr.' [p?108, © 
$12]. ,,. tas o saei E dono quarta 
' But the judgmént creditor. would ,be entitled. to 
enforces his debt ‘as against the estate in the hand 
of the succeeding remindar, if-h8 a” abla tb show 
that, his debt was for a sum 'of money borrdiveth 
for th» benefit: of the estáti “under sedtion £ 
of ths Madras Iniparüble “Relates, Act aud " 
Shoteforey mitika ‘om te osito: [p 100, ddl, Y] t 
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IMMUDIPATTAM. BOMMAYYA NAIOKEN AYYAN v. O. SUBRAMANIA AIYAR. 


The question of the binding nature of the debt, to thelower Court for disposal on the 
however, cannot be decided in execution process” merits. The appeal to us is by the pre- 
ings, since it is one ofenforemg anew habihty ort zemandar who contends. that thd 
:ereated the estate by vutus of the pro ° 4 
yisions of the Act [p. 166, col..2 . order of the lower Appellate Oourt is 
“iia Propor remedy ot the adamant create a sight — o : d E 
in such a cass 18 ning 8. sult ' and , ‘ t is clear.to at th money: tha 
“tamana a decor thet his dobi w Bidag” Has been attempted io De attached in 7 
scorned due from the estate m ‘the handsof the this case cannot be considered to be the 
present samandar, to. apply to have the decree -agsets of the late zemindar at all, for it is 
executed against such, property puo] -money that has accrued due, under the 

“Appeal against the order of the Oourtof lease of the zemindari, after the late 
the Subordinate Judge, Dindigul, dated zemindar's death: and after the estate had 
the 6th July 1922, in A. S. No. 90 of 1921, . Passed into the hands of the present zemin- 
preferred against the order of the Court dar by right of survivorship. It is true 
of the District Munsif, Palani, dated the that, if the plaintiff (judgment -creditor) is 
30th September 1921, in E. P. No. 96 of able to show that hisdebt was for a sum 
1921, in (O. 8: No. 714 of 1911 on the file of money borrowed for the benefit of the 

' the Court of Principal District Munsif, ‘estate under section 4 of the Impartible . 

indigul). nT S . Estates Act, his débt would be a debt. 

Mesars. B. Sitarama Rao and S, R. binding on.the impartible estateand' he 
Muthuswamy Aiyar, for the Appellant. would be entitled to enforce his -debt as 

Messrs. T. S. Ramaswamy Aiyar and against the estate in the hands of the 
Y. Sundaram Awar, for the Respondent. present zemindar ; but, by proving that 

Ó the debt was borrowed for the. benefit 
. JUDGMEN'T.—In this case the of the zemindari the zemindari does not 
qum arises in the execution, of the  becomethe assets of the. late zemindar 

ecrea in Original Suit No. 714 of 1911 on inthe hands of the present zemundar. 
the file of the Principal District Munsif ‘Theonly thing that results is whether 
of Dindigul. The plaintiff obtained a the plaintiff will be able to enforce his 

` decree against theefhen zemindar of debt against the impartible estate in ‘the 
Ayakudi for a certain sum of money. hands of the present £emindar. 
That zemindar died in 1917 and this is We think that such a question could 
an application made by the laintif for not be decided in execution proceedings. 
at ent of certain sums of money pay- The view of the Subordinate Judge that 
able to the present zemindar under a the question is one of determining what 
lease which was granted by the previous are the assets of the late zemindar is not 
gemindar who was thejudgment-debtor, correct. ‘The question is one of enforc- 
but for a period subsequent to the death ing a new liability that would be creat- 
of that zemindar. The decree is sought .ed against the estate in the present 
to be executed against the present zemin- zemindar’s hands by proof that th 
dar as the ‘le representative of the was borrowed for the benefit of the estate. 
late zemindar against the assets in his The plaintiffs proper remedy is. to bring 
hands. The present zemindar objected to a suit and after obtaining a declaration 
the attachment and ‘contended that this that his debt is binding on the imparti- 
money could not be treated as assets in ble estate and upon the income that has” 
his hands asit was his own money and accrued due from the impartible estate in 

*further more that the matter could not - the hands ofthe present zemindar, to 
be gone into ig execution. The Munsif apply then in execuion of his decree to 

egaveeffect to the plea that the matter have it executed against such property. 

. could not be gone into in execution and An application has been, made to us 
referred the plaintiff to a suit, but, on that the execution petition should itself . 
appeal to the Appellate Court, the learned be converted into such a suit and that _ 
Gubordinate Judge held that tho matter the respondent (judgment-creditor) - 
should be ‘decided in execution proceed- should be eed to go on with his exe- 

ngs and háb remanded the application ution application ' amended ‘into .& 


š e 


e debt ' 


1 
“ 
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‘suit. We think that this cannot properly 
be done, for what he is-applying ‘for in 
the present application is to attach cer- 
tain moneys as being. the asseta of the 
late zemandar, and after attachment .of 
such moneys to pay them over to him. in 
satisfaction of his decree debt. In a 
suit such a prayer as that of attachment 
of moneys, cannot be included. He will 
have, after obtaining a declaration if he 
can that these moneys are liable for his 
decree debt,:to put ina fresh application 
for attachment and payment of those 
moneys in satisfaction of his decree debt. 
- The order of the lower Court must, 


therefore, be reversed and that of the, 
District, Munsif must be restored. The ap-: 


lant will have his costs of this appeal 
ut we do not interfere with: the Order as 

to the rest of the costs. > `> i 
Y. N. Y. ; Order set aside. 


` ALLAHABAD HIGH COURT. 
` Frest Oryrr, APPEAL No 295 or 1923. 
‘ ' July 23, 1921. I 
Present:—Mr. Oecil Henry Walsh, 
Acting Chief Justice/and Mr. Justice 


3 Dalal. 
Mas, ALIOE KING—PLAINTIFP 
: —APPHLLANT . 
i versus 
Mr. KING-Daranpant— 
RESPONDENT. . ; 
Divorce Act (IV of 1869), s. 10—Divorce—Cruelty 
but force to pregnant woman—Adultery, 
P hreata of fore» used toward 8 Rjwoman who 18 
* pra, t are sufficient to constitute legal cruelty. 
E 63, coL 3] : 
The effect of cruelty is in law to’ revive a 
revious adultery of' husband condoned by 
ds me even though ıt 1s not actually revived by 
his conduct. [tbid 
+ ' First appeal from the decree of the 
District Judge, 
March 1923. , 


Messrs S. Abu Ali and-A. ‘Sanyal, for' 


. the Appellant. PINS a 
-JSUDGMENT.—This is an appeal 
by a petitioner in divorce. It'is,- in 
fact, a very unusual càse,-we.do not 
remember any case of the same kind 
coming up to this Court. The wife is 


the petitioner, and she origirally alleged ' 
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- in order to- establi 


Agra, dated the. 12th ` 


167. 


‘adultery and cruelty of various kinds 


and .also desertion,. casting’ her net 
very wide in the petition. ' The learned 
Judge, in a careful trial, hag come to. 
the .conclusion that the acts of ddul-. 


tery mainly -rehed upon -before him ' 
.are not established, and we are bound 


to say that we agree. However, sus-- 
icious they may appear to the wife 
erself knowing: the character of her’ 
husband, they, fall short of proof-which . 
‘can be accepted in a Court of, law as 
establishing” a serious. matrimonial 
offence oras establishing the offertce 
in’ this particular case even if it were’ 
assumed that ‘the man was a mán of 
loose character-".He has apparently not’ 
found the cruelty to he’ ‘established 
He ‘seems to think: the petitioner was 
guilty of exaggeration, and , there 
was undoubtedly an absence. 
independent evidence of cruelty. But 


,' he did grant her a decree for judicial. 
'geparation with ‘an’ 


allowance of Re 100 
for alimon on the | ground of 
desertion. The wife is very poor, and 
‘probably has never been able to pre- 
pare her case, and to obtain such evi- 
dence as might have been obtainable 
in the course of a careful prebaration 
lish her tióng, & 
matter about which one can feel nó sur- 
prise. Like most people inher position , 
she has had'a ‘struggle to gèt, on 'de- 


' pending very’ Hamely on'the friendship. : 


and help-of a Mrs. Freeman wi 
whom, ihe lives. She now comes to this : 
Court ‘(and this is the unusual feature 
of the case) asking us to hold that 
her case is made out and- the learned , 
Judge was wrong in refusing to grant 
a decree for dissolution of marriageon 
the ground of adultery M 
We took the unusual course of asking ' 
the woman to come into the box. be-- 
cause in the learned Judge's judgment 
he refers to a statement by. her'of.an- 
admission by the husband of adultery , 
with Mrs: Appleton, ;adultery which ' . 
she herself had alleged in her petition, * 
with a ‘circumstantial story. of the years 


‘in which it had‘ taken place, ard the 


statement that two children were born 
from the connection. It struck üs as 
curious thai. the «Judge should ‘have 

B f : zh 
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mentioned this admissiqn,, which ; is 
certainly “evidence against the man wlio 
makes lt,- 
‘attention to it ın 'the' cóur&o of.,his 
i Jndgment. We, therefore, allowed the 
petitioner to be sworn, for the, purpose 
` of examining her more in, detail, on the 
‘subject’ of thi admission. The’ result 
of her, évidence is ‘that -the,case takes 
an entirely different’ -complexion ” from 
that. which it wore when the learned 
Judge was dealing . with. it. „She gaye 
‘abundant . evidence .of cruelty in, great 


detail, and no body who ‘realises, the, 
diffie ulties , ın .this . 


‘temptations . and . 
country, and specially in ‘the hot climats, 
and, Knows that the man is neglecting 
hise "wife, 'and' running after other 
“women, , and is. leading ,a' somewhat 
wg outdoor life, and 1s also’ inclined 
k, can be surprised at the evi- 
rea ghe,. has given of. his rough 
. treatment, ‘of her in. „the house, As a 
rule, i &'man of that type! 
domesticated decent. hus d,.or ` he'is 
a rough, passionate, animal, who haying 
‘tired of his wife, specially if, shé is 
“pregnant has nothin good to say either 
to or of, her, and iB apt to treat, her 
with; » erüelty | and ,violence, Sperieliy 
‘When’ in ‘drink, . in ‘order to kee 
.qüies If “hg is prepared to be unfaithful 
e probably , thinks it, best to frighten 
E to threaten. her. to keep | "her quiet. 
We, think” it very probable ; that, this 
nan, who ‘a very big man, and:un- 
faithful, an according to the, woman's 
‘evidence in the Court below given’ to 
s nost Yu about, oe He 
elt oe to do, so e story phe 
i is told, be. to-day we, accept. , She ar 
e 


to be ap honest woman. 


Bays that he had left her. fora period, 


of l. year and 10, ‘months ‘and returned 
‘alone. to the. Colah Coal Fields, where 
these, two. ad. previously. hved' and 
. where they, both, ‘had .known', a Mrs. 
` ‘Appleton, who, wag, not believed io „pè 
-p „woman ot, ‘upright’. character He 
° gph, ,this omar in, his house ‘and gp- 
ntly having. had. enough ` of Mrs. 
“appleton wrote to his wife, who wag 
then- living with her. mother in Agra, 
asking ‘her to take, him | back, just the 
port, oft ithipg 8 a: selfish ‘brute, would. de 


DOLO 


` 
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and have paid no ‘further. 


"fürned to A 


18 , either a` 


„òf Agra, and 


i 


et | 
when he got tired.of Mrs. Pto Ji " 
‘appears t is this stagé Mrs. Ap rm 


que expecting & cbild, from Mrs. 
usband. He came back to Agra and 
ld Mrs. King, and we, have no reason 
to doubt thé ‘truth of this. statement, 
‘that Mrs. ‘Appleton 1 had hved with him 
‘and two. children bad. been born; one 
of whom’ had, died, and’ the other , was 
.born-a& month, or two after hé had. re 
[of which no seéret was 
made, in a letter.which.Mrs. King. had 
received in Agra. She forgave him, an 
he, as éxpected, behaved. well for a time, i 
the. result: of which was that phe. be- 
'came, ‘pregnant... e. seems ' have 
broken out again and done just’ * what 
a’ man of the character which she gives 
him would be likely? to do. when -hiš 
"wife was pregnant, ran. after other women 
and treated her with gross brutality, 
Threats of ‘force used towards a woman 
in that condition are sufficient to consti- 


"tute legal cruelty, and we have no doubt 


that what she said was true, that Jif 
she guempteg t ito reproach, shim’ for his 
- fnvolities" and neglect he . became 
violent, threatened’. her.&nd “used the 
whip: We accept the evidence, and 
find, that: ~he” was, ugulty of- crgelty 
after she took him back and became 
pregnant by him in~1921. The | effect 
of that at” aie rate: according “to come 
decisions, which we are entitled to 
follow, is, to revive - , the „previous 
adultery, even ifi if, was: = dot ‘revived by 
the levity of the ‘respondent's conduct - 
with women at Agra : he -came 
back. We, th eretore: allow the: appeal, 
fid the“ Shashi “guilty of’, ultéry 
With "Mrs. dod Before 1951," that 
it was condoned -by:the-wife,-. eee 
vivéd: by: his subsequent érnelty 
her cohfinámeht with ‘thé last., b 
and we, grant ‘a decree Tin, RS AE 
solution | of fhe marriage,. ive her | 
Custody’ o ‘thë two-children’® now "living: 
We maintain the, ey fox alimpny 
and costs made by District Judge 
give the wife m oste, of 
fhis appeal fór, what it’ máy 
to her thougy 2 we «are me it’ 2^ n 1 


be, much. “adits Xi Tala ee 
EGG es oy gpl aksa. i 
n Ia uiu Seit adus E 
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<, CALQUTTA HIGH COURT. 

` APPHAL FROM ArPRLLATEDDRORHE No:.364 
pos.) lei. OF 1992. NC 
dep" - 7 December 4, 1923, <" 

f. Present, —Mr. Justice Newbould arid .. 
des aM untie B. B. @hose, 7 
so BRAJA:DAS ROY “AND OTHBRE— 

PLAINTIFFS-—ÀPPBLLANTS/ ., 
CC C versie, 0507 07 


à BANKIM CHANDRA BRUIA— || 
“Gan, DBPHNDANT--RESPONDBNT ^ C 
gti Tenañcy Ast (VIII of 1889, 1, 60 (2) 
` M , Ems 
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ancement of^reni, mt for— 
oxeirari tenure—Record» of Rights, entry. n— 


^ the’ presumption ansing under section 50.of the 
Act TI 170, col 1 ` 


ue 1921, modifying that of the 


` 


1920.7 _: 


Babu Gopend pendra Nath Das tor the Re. 
spondent. ° : ME NES 
"1.  LgUDGMENT. - - 
eu Ghose,. J.— This appeal arises out of 
-aduit brought by the plaintiffsfor en- 
henéement,of rent.under section 7.of 
the, Bengal’ Tenancy: Act... Record of. 
Rights was.prepared with,regard to this. 
tenancy which was finally published on 
the 28th.May 1918. The. record was that 
it Was:a: kaimi-tenure but not mokarrart, 
The «plaintiffatrely ‘upon the Record of 
Rights and ask for enhancement of rent’. 
The defence, which-it;is now ne 1j 
for-us t9 mention, was -that,the rent was 
fixed. and: not hable: to enhancement. 
The-Oourt of,firbt.instance found that 
‘the-rent: ya&-Jjahle to_enhancement:and 
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fixed .the rent, which it, considered to be 
fair and equitable -On,.appeal' by “the 
defendants they again urged that thé rent 
wag fixed and . the learned Judge 
below has given effect to’ that ednten, 


on. : DE 
Ë In the plaintiffs’: appeal,’ the, main 
argument addressed on ‘their, behalf js 
that having regard to the provisions of 
section 115 .of the Bengal ‘Tenanéy ‘Act 
the learned’ Judge, below was in error 
in'holding , that any presumption of fixity 
of-rént arises on account of -unvaried 
rent having been paid for 29 years pfior 
to the institution ‘of; the, güit. What.the 
udge gays , in, this;—"In my opinion; 
however, having regard to the faot that 
the - tenure has heen described ag karmi 
the, presumption ag to the “correctness 
of thé' entry. with regard to - its Not 
, been rebutted -by 


eing. mokarrart-has 
the admitted fact that. the rent has not 
been varied’ since 1891, that is, for nearly 
29'yenrs prior to the institulion o£ the 
suit” Tt is necessary to mention that in 
1891 a solenama was entered into be- 
tween the, parties where the rent. wag 
stated to be Re 43 and. odd at that time 
The learned Judgé relies on a series. of 
cases in which, apgrt from the provisions 


of section 50, sub-settion (2) of the Bengal , 


Tenancy Act, the inference was dráwn aš 
to the fixity of, rent. from’ long payment 
of rent at à üniform rate when the cases 
were not, under thé Bengal "Tenanéy 
Act :In oür-opinion' it, cannot be held 
in, a- casé brought. únder ihe Ben; 

Tenancy Act that any presumption arises 
asto the fixity of’. rent from mere pay- 
ment of . the same. tate, of. rent for a 
number of years apart from the pre- 
sumption arising under section 50 of the 


„Act To hold otherwise would, be ‘to 


regnr every landlord to enhance the 
rent of every tenant under him at certai 
ntervals of time-which he miah. not him 
self desire’'to do. — ,' ny erede. 

, The question then simply, turns oh the 
proposition whether in thè: present case. 


- the présumiption . under. section.50, subs 


section (2) can be given effect to ^ Havin; 
regard to the provisions of section: 1 


dt thé Bengal: Tenancy: Act,’ as it ‘has 
been recorded under Chapter x of TRE 


Act that the-tenancy: is nof, mobürrari 
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we are of opinion thag ‘the’ presumption 
under section 50 does not apply to this 
tenancy. It has been so held in anumber 
of following the principle lait: down 
in the Full Bench caso of Pirthichand 
Lal Chowdhry v. Basarat Alt (1). - We 
need refer only to one of them, the case 
of Harhar. Persad Bajyparv. Ajub Misir 
(2) which has been followed in several 
subsequent cases. The learned Vakil for 
the respondent, however, ' argues relying 


upon certain observations made at page 
3 


of the report in Pirthichand Lal’ 


Chowdhry v Basarat Alı (1), that the 
provisions of section 115 cannot be given 
1 effect to in this case since it is still open 
to the defendants to bring a suit for 
declaration that the Record of Rights is 
erroneous, under the proviso to..section 
111A of the Bengal Tenancy Act His 
argument may be stated in this way: 
the defendants meneame a suit under 
that proviso within’ six years of the 
Reootd of Rights, and if theyhad brought 
such's suit, they might rely upon the 
presumption raised under section 50 of 
the Bengal Tenancy Act in support of 


their contention, and if is only reasonable ' 


that they should be allowed to rely upon 
the presumption of section 50 when de- 
fending asuit brought by the landlord 
before the expiry of the period of limita- 
tion with regard to their suit for' decla- 
ration that the Record of Rights is errone- 
ous., But the observations relied on were 
withreferenceto proceedings taken under 
Chapter X against the record Where 
no such proceedings are taken the clear 
provisions of section 115 should be given 
effect to That section snys, “When the 

articulars mentioned in section .102, 


ef Plase (b), have been recorded under this 


Ohapter in respect of any tenancy, the 
presumption under section 50 shall not 
thereafter apply to that tenancy.” Among 
the particulars, it is mentioned, that the 
“present tenancy is not &mokarrari tenancy 
and, therefore, according to the express 
provisions of is section the pre- 
sumption under * section 
apply. . : 

(1) 31nd Cas 449, 370 30, 130 W. N 1149 


100 L J. 343 
(3) 22 Ind Cas 804, 45 O. 930 


cmap tT OAT 
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SARKAR BARNARD & CO, V, ALAK MANJARY KUARI. 


„Original Decree No. 179 of 1 


50 cannot - 


[1094 
Inouropinion the contention of the 
appellants is right and the decision; of 
the learned Judge that ‘the rent of ‘this - 
tenancy was fixed in perpetuity must, . 
therefore, be set aside. The learned 
Judge in view of his decigion did not 
consider what should be the fair rent 
of this tenure: The case must, therefore, 
be -sent beck to the lower Appellate’ 
Court for coming to a decision on that 
uéstion and for disposal of the appeal. 
‘he plaintiffs are entitled to their costs of 
this appeal. ; 
The cross-objection is dismissed with- 
out costs. 
Newbould, J.—I concur. 
Z.K , Appeal allowed. 


PRIVY COUNCIL. . . 

APPBAL FROM THB, PATNA Hic CounT. 

i May 27,1924. . : 
Present:—Lord Shaw, Lord Blanesburgh, 
Sir John Edge and Mr. Ameer Ali. 
SARKAR BARNARD & Co.—PLaINTIFF8 
; —APPELLANT8  * 

š versus EA 
ALAK MANJARY KUARI AND ANOTHER 
— DEFEN DANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), 8. 59— 
*Attested", meaning of —Mortgage-deed—Signing 
ia approval of transaction, whether attestation 

In order to establish the validity. of a mort- 
gage-deed against the mortgagor, two conditions 
must be satisfied, vie, first, there must, at least, 
be two persons who see the document actually 
executed and, secondly, these persons must sub- 
serbe ag witnesses. 

A person who signs a mortgage-deed not as a 
witness but as only giving his approval to the 
transaction is not an attesting witness + ae à 

Appeal against the judgment of the 
Patna High Court (Mr. Justice Das and 
Mr. Justice Adamı) in Appeal- from 

818, dated 
the 18th June 1921, and printed.as 62 
Ind. Cas 668. 

FACTS appear from the High Court 
judgment reported in 62 Ind. Cas. 668 

Messrs Dunne, K. C , and Hyam, for the 
Appellants . I 


JUDGMENT. . 
‘Lord Shaw.—This appeal has been’ 
resented ex parte Everything in its 
vour that could be said has been said. 
Their Lordships are of opinion that it is 


` «Manéha 


` 


` 
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, , KARORI MAL D. WASAWA. ` . 
a hopeless appeal and will humbly adyise 
His Majesty.to dismiss it accordingly. 
The usual order will be made with 
regatd to such costs as the respondents 
may be entitled to. : À 
` N.E. ° Appeal dismissed.’ 
Solicitors for the Appellants.—Messrs. 
Sandersons & Orr Dignams, S 


vos 


LAHORE HIGH COURT. 
MiscBLLANROUS First APPEAL No. 1854 
' or 1922, so 
Febrüary 10, 1923. ' 
. Present:—Mr. Justice Martineau. 
Seth KARORI MAL—PLAINTIFF— 
, APPELLANT. |. 


+ 
' 


2 ,,UeTSU8 
WASAWA AND OTHERS—DRFENDANTS— 
A ‘ RBSPONDHNT8; . O ^: 
Jurisdiction of Cwil or, Revenue Court—Pro- 
ime leased for manufacture of saltpetre, whether 
nd—'"Land,' meaning of—Punjab Tenancy Act 
(XVI of 1887),24 i 
‘In order to determine whether the property in' 
dispute in a ‘suit 18 "land" within the meaning of 
that term in section 4 of the Punjab Tenancy Act, 
what bas to be considered 1s the character and use 
of the property at the time 1mmediately before the 
cause ofaotionaross + 
MEM ud dar the Dura atria ld 
or e or man el 
saltpetre ia not "lend" within the ,meanmg of po 
tion 4, Punjab Tenancy Act, and consequently a guit 
cm ng such land-is oognizable by a Oml 
First appeal against an order of the 
Senior Sub-Judge, First Olass at Ghijran- 
wala, dated the 12th June 1922. 
Mr. Jagan Nath for Mr. Ram Chand 
a, for the Appellant. 
' Mr. Saleem for Mr. Abdul Quadir, for 
the Respondents. ' DT 
JUDGMEN'T.—The plaintiff took 
land on lease from the defendants for five 
years for the purpose ‘of manufácturing 
saltpetre, and he sues for damages on the 
nd that the defendants have wrong- 
ully stopped him from carrying on that 
manufacture The Senior Subordinate 
Judge, holding that the property leased 
is fana” as’ defined in the Punjab 
Tenaáücy Act, has returned the plaint on 
the ground that the suit is'cognizable 


by.a Revenue Oourt, The plaintiff ap- - 
peals. + "TS X š 


l 
E 


- subservient: to agriculture, 


. 
"S mn 
N" gy: “ç ' . 
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The lower: Courg8 view that ‘because 
the property is entered as land in the 
Revenue Records it “comes within the 
definition of "land" given in the Tenancy 


Act, notwithstanding that it was lèt to- 


the plaintiff for the manufacture of 
saltpetre, is "wrong. The manufacture 
of saltpetre is certainly not „an 
agricultural purpose or a purpose 
and pro- 
érty is not “lan within the mean- 
ing of section 4 (1) of the Tenancy Act 
unless it is occupied or has ‘been let for 


agricultural purposes or for purposes 


subservient to agriculture, or for pasture 
It is argued for the -respondents that 
when they stopped the plaintiff trom 
manufacturing saltpetre the land re, 
assumed its former character: of agricul- 
turalland and should, therefore, be re- 


garded as occupied for agricultural pur- ' 
poses even if ıt was not let to the plaintiff ` 
r 


or such purposes. ` I cannot agree with 
this ar ent. ‘In the first place, as 
was held in Mawasi v. Maya Rem (1) 
what has to be considered is the character 
and use of the property at. the time. im- 
mediately before the cause of action 
arose, and the nature of the suit will not 
be affected by theagt of the defendants 
which gives the plaintiff his ` cause of 
action. In 
ants have themselves -stated’ in their 
pleas that the plaintiff is still. manufac-. 
turing saltpetre, so that it is evident that 
the property is not occupied for agricul- 
tural purposes even now. ze 
It must be held, therefore, that ‘the 
property leased to the plaintiff is not 
‘land” as defined in the Tenancy Act 
and that the suit is triable by a Civil 
Court. . MEC 
Iaecept the appeal, set, asides the order 
of thé Subordinate Judge, and direct him 
to receive the plaint and proceed with the 
trial of the case. Costs in this Court will 
‘be costs the case , `; 2 
d Appéal accepted. v! 
WiC A 5 ; 
(1) 31 P. B 1801. : 


In the second place the defend- . 
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‘NAGPUR JUDICIAL COMMIS- 
BSIONER'S.COURT. . E 
.Sncoxp Orvrr APPRAL:No. 165 or 1922. 
f ¿January 26,1994.  . , 
: *Pregent: Mr. Kinkhede, À J C. 
9 J, ANRAO— PLAINTIFF —APPBLLANT 
versus Aw 29 ` 
“BATIRAM AND 'OTHERS— DBFENDANTS—. 
, RESPONDENTE. 
E P Land Revenue Act (II of 1917), se 102 
` 980, 229—Lembardaı, appowntment of, under. old 
Act—Suut to recover remuneration, matntanability 
of—Jurudiwtion. of Cwil Court—tnterpretation df 
Ñanutes-—Retrospsetiwe ejf ect —Vested raghta, 
“Ordinarily Statutes affecting LIS: iights n 
trospeoti operation in e al ce o 
ps om words to that effect [p 173, col 1] ' 
“pe right acquired by, a lambardar Bppoutied 
before the coming mto force of the O 
dievenue Act ee 17, to 1ecover lambardart - dues 


at 5 per cent ; the liability incurred by the 
pro ietors ‘of ine tt, to pay- the same to him 
paer ‘the old Act, have not been abjogated b 


; rovunóns of section 192 of tho ex E: ^101 
^ 5 in col'2] : 
Lambardart hug 18 payable, ‘to the tas bardas 
for the exercise and performance of his statutory 
nd oe as lambardar, and as such it 
which attaches to his statu 

pea continue dene wis dadea? as 
& ae as 


18 the pagu 
one if 
- + before, his 1emuneration. must 

- before [p. 173, col. 1] ; 

"There 18 nothing in. section 220 of the ‘O -P. 
Land Revenue Act of 19J7 which precludes: a 
Omil Codrt-from ente a clam by a 
lambdrdar for the recovery of arrears of 1emunera- 
Hh payable to hım [p 173,col 2] - 


' Appeal ` against the decree, of ' the š 


Additional District Judge, Wardha, in 
Civil Appeal No. 124 of 1921, dated 
the “10th "February 1922. revérsing the 
decree of the Munsif, Wardha, dated He 
Ith Nóvember, 1931. 


M Y D. Sathaye, for the PTS 
> Mr. J.C Ghosh, for the Respondents. 


JUDGMENT. —This and the, appeal 
No. 166 will be governed by one judg- 
ment, The appellant, Janrao filed Suit 
- No. 220 of 1921 against, ne Nagorao, 
the holder of patt No. of Mousa 
Sonegaon Pawar, and Suit a .22]1 of 
4921 against Narayan, the holder of 

t No 3of the said mouza Out 
of the suit against Nagorao has arsen 
Second .Appeal No. 166 of 1922, while 
Stit No. 221 of 1921 has given rise to 
Second Appeal No. 
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“lose the right 


165 of £1922 The. 


I ud 

Lan. £a.2hiís 

laintiff. is the ; lambardar: or dig: 
paar s. of the village '-He:seeks to 
recover from the defendant’ -in.:each, 
cass Rs. 45 asthe arrearaof. lambardari 
hug due to him for three years; 1828-29-30 ` 
Fasl. . The defence was “the lambardari- 
hug not having. been’ fixed- byís ithe ` 
Deputy Commissioner under section: 192 
of the O. P. Land Revenue Act, of ` 
1917 was notclaimable.” The plaintiffs 
reply was that section 192 of the new 
Act had no application ‘as the appoint- 
ment was made before that Act ‘came 
into- force. The claim was: decreed .in 
the First Court but the defence pre- 
vailed in the Appellate Court Conse- 
quently- the plaintiff hns preferred these 
appeals. . The sole question’ for consider- 
ation 18^ whether with effect from the Ist 
Septmber 1917 the fixation by the Deputy 
Commissioner: of the rémuneration pay- 
ablé to the lambardur,in the case of 
each ‘village, has been made a condition 
precedent: to the ‘latter's maintaining a 
claim for the’ same“in‘a civil Court 
whether his. appointment as 8 lambar-- 
dar, was made before«or. after «the new: 
Act; or in-.other’ words’ does a lambar- 
dar whose appointment ‘wàs" made be- 
fore the new Act came into opeen, 
given- to. him by. 
Statute, namely, section‘: 187 of. the - dd 
‘Act, to claim the remuneration at,the . 
Tate spéeified ; in the; rules framed, there+ 1 
under? 

It.is argued. before me ~ that ‘the 
Court of -Appeal below seéms tozhave 
taken a&n--unduly: restricted eview . of 
section 192 of the new. Act. (Although © 
the respondents’ Advocate .cancedes that 
the appointment of plaintiff.having been . 
once made under the old Act; no fresh : 
order of appointment "under the : new ' 
Act is necessary, he: submits that: the: 
remuneration not having: been fixed by 
the Deputy: Commissioner .under «.the 
new Act cannot ‘be claimed:-by him. 
The reasoning ‘appears :to: my. mind 
very fallacious. I’fail.t6 seo why,--if 
the appointment, -ance made ünder the. 
old’ Act, enures, eyen after the new Act: 
came into force, and-the lambardar be-' 
comes, liable :to. perform :, the .: statutory 


- duties imposed. ‘on him by.: the': new. 


law, by virtue of such appointment, zhris; 


T 
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right to the remuneration which was pay- 
able to him under the old Statute should 
not similarly’ be also‘ treated `as enuring 

. under the new Xot.. Lambardari huq 
is. payable to the lambardar for the 
exercise and performance of his Statu- 
tory powers and duties‘as “lambardar, 
and as’ ,8uch il, is the .perquisite which 
attaches., to his statutory office, if. hé 
must cóntinue doing his duties as be- 
fore; his remuneration must also, cón; 
tinue as'before.,.It could never have been 
the intention of the Legislature to place 
him'under an ‘obligation to’ do: his 
duties, .and at the same time to’ give 
him no remuneration simply because 
the -Deputy Commissioner is not' pleased 
to exercise the jurisdiction given to him 
to. tix thé remuneration under the new 
‘Act. ` Section '192 (1) of the'new Land 
Revenue Act, as amended by Aot VI. of 

3; runs’as follows: “The remuneration 
of the lambardar . shall be fixed'by 

‘the Deputy .Oommissioner and shall be 


Aem 


TY hats, 


recoverable By the lambardar from the ` 


proprietors'of:the-mahal.or  putti.-for 
which he : is: appointed ^ Provided 
that (1) except: for special  reasons' ‘to 
be. recorded, ‘the --aggregate. sum. 180 
payable: by: any proprietor shall’. not 
exceed five.per cent. bn: the land re: 
venue: which is assessed on hisland, ^... .': 
It is clear that this:section puts down the 
maximum limit of'5 per cent but it’ also 
gives'authority tó the Deputy Commis: 
sioner: for; specials.reasons to: be recorded. 
to allow mote than 5 per'cent, "even. It 

. does- not. say, that. the lambardar: shall 
not be entitled to demand any remunera: 
tion, much-‘less at:5 per cent...on. the 
, land revenue unless and until the , Re- 
venue. ' Officer ‘has ‘passed añ order 
: fixing his such remuneration. Ordinarily 
Statutes affécting vested rights, have no 

* retrospective operation in, the, .absénce 


of express words ‘to that’ effect. If tlie: 
intention had” been to give retrospective : 


operation ahd"thus to take the rights. 
already acquired under old section'137. 
. and? declared’ under the rules "framed: 


thereunder, there was: nothirig to brez ` 


vent the: Lsgislaturé ‘from: inserting the 


word. “thereupon” “between ‘the ` words ' 


"shali"" and “bp recoverable” to ‘make’ 
that intention ‘oléar, ' I, thdrefore, hold’ 


| -ARDEN GASH,” 


that the rights, aeguiréd 
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by the lambar-. 
dars already appointed before Ist Septem- 


ber 1917 to recover, lambardari dues -: 


at 5 per cent. and the  liabiljties 


incurred by the proprietors of. the patts ° 


to pay the same to them, under the 
repealed, enactment, have not. been 
abrogated by the provisions of: section 
192 of the new,, Act. Just as, rules 
and appointments, already 'made under 
the old’ Actare sved ünder.,8ection 
229 of the new ‘Act, . similarly, ' right 
acquired, liabilities incurred, and other 
things done, under ‘the repealed Act; 
are saved'and they also must, be deenied 
to have, been acquired,-incurred or. done 
under the new Act.. . + = : ` 
There is nothing also-in ‘section. 220, 
of the new Act under*which exclusive 
jurisdiction .is given to Revenue Au; 
thorities, and the jurisdiction of: the 
Civil Courts is barred in “certain mattérs, - 
which either .precludes- .the Civil 
Court from entertaining or 'ousts their 
jurisdiction in respect of a ejsn by a 
lambardar fot. the recovery of arrears of 
remuneration payable to him: 8o:far 
as, the. sadar lambardarship’ is» ‘con: 
cerned no: special remuneration is pay- 
able. to him as euch. The same re- 
muneration is, therefore, payable ‘whether. 
8 person is lambardar! or , sadar.lambar- 
dar. The reésnlt jis that .plàintif ie 
entitled :to: recover ‘the: remuneration 
claimed for all‘the years in suit; ^" ' 
‘Holding as I do that the view taken 
by, the. lower Appell&te Coürt. is erro- 
neous and urtwartanted ‘by-law, the! 
judgment’ is:liable to be get'aside. The’ 
decree of that.’ Court is reversed" and 
that of the First Court is. restored. The: 
appeal'is allowed with e ' The: apt: 
pellant will get his cosfg in all Courts 
from the defendant who will béar his own. 
|^ zum 2 k 
Appeal allowed, ^. 
Pu IA ç “4 “E$ 
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MADRAS HIGH COURT. 
CIVIL MISCELLANEOUS PETITION 
, No. 3032 or 1922. 
' . November 21, 1923 3 
" e Present'—Sir Walter Schwabe, 
Kr, Chief Justice, and Mr. 
Justice Ramesam 
Tur OFFICIAL ASSIGNEE or 
MADRAS AND OTHERS—PETITIONRES 


* versus 
Tas OFFICIAL ABSIGNEE OF 
RANGOON AND ANOTHER—HRBSPONDENTS. 

Presidency Towns Insolvency Act (III of 1900), 
m. 8, 28—Lamutation Act (IX of 1008), s 5, Sch £, 
Ais. 162, 173—Adjudtcation of vngolvency, annul- 
ment of —Appellate Court, of, to rescind order 
—Apphcation to rest order of 1nsolvency— 
Inmitation—Delay tn making applicatvon —Ezten- 
sion of time—Evidence Act (1 of 1872), 8. 41-- 
Order decla ng not partner 1n firm, whether 
judgment in refh—Madras High Court Appellate 
Bide Rules; ^ ,1—Ornnal Side, meaning of —Rule, 
whether applicable to insolvency proceedings. 

A Court of Appeal heari appeals a t 
orders ın insolvency made by the Origins] Sosak 
vency Court has equally with that Court power 
under section 8 of the Presidency Towns l- 
vency Act’ to review, rescind, or vary its own 
odere ] PA = 2,» m cola: 1 & 1 des) 2Q 

^ re Maugham, Ez parte Maugham, (1 5 
B.D 21,57L J Q B 487,59L T bd 36W R 
846; 5 Morrell 152, and Imre Perkins, Ez parte 
Perkins, (1890) 7 Morrell 78, followed. 

This power ofieview, etc, 18 exercisable with 
respect also to ordeis* under section 22 of the 
Premdenoy Towns Insolvency Act [p. 175, col 2] 


The power, er to an Insolvency Court under 
section 22 of Act to annul an adjudication 
where ıt is proved that maolvency pioceedings 
are pending m another British, Oouit,. cannot be 
exercised unless the debtors in: both proceedings 
are the same [p. 176 col 1] - 

Quære.— Whether the provisions of the Limita- 
tion Act of 1008 areat all applicable to applica- 
tions under section 8 of the Presidency Towns 
Insolvency Act 177, col 2] 

. If they are applicable delay in making the op 
plication may be excused under section 5 of 
Limitation Act for cient cause [bid] 

A decision of an Insolvency Court that a per- 
són 15 not a partner ina firm which has been 
adjudicated insolvent is not a judgment in rem 
binding on all the world and does not confer 

« upon or take away from him any legal character 
within the meanmg of section 41 of the Ividence 
Act [p 178 col 1] ` 

e The proper constraction of rule 41, Appendix II 
of the Madras High Uourt Appellate Side Rules 
is that expresmon “O Side" in the rule 
means the; Original Side when exercising the 
jurisdiction! referred to m the preamble to the 
Qr Side Rules, and that ıt was not 1nten ded 
to have ahd has no application at all to insol- 
yonoy proceedings, [p. 180, col. 1] 


` | 


` 
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operstioñ of rule 41, therefore, extenda to, 
m i 


[1994 


The 
appeals insolvency. [p 180, col 1] 

Petition praying that in the circum- 
stances stated in the affidavit filed 
therewith, the High Court will be 
pered to rescind the order of the 

igh Court dated the 27th August 1918 
and made in its appellate jurisdiction 
in O. 8. A. No. 39 of 1918 annulling the 
order of adjudication dated the 23rd April 
1917 and made m the exercise of. its 
Ordinary Original Insolvency Jurisdic- 
tion in I P No. 83o0f.1917 and to revive 
ihe Insolvency proceedings in the High 


- Court, 


Mr. G. Krishnaswami Awan, for the 
Petitioners : 

Messrs. A. Krishnaswawi Aryar and 
N. Chandrasekara Aiyar, for the In- 
solvent ' 

Mr. T. R Venkatarama Sastri for th 
Assignee of Rangoon. 


JUDGMENT. 
Schwabe, C. J.—A preliminary 


-point is taken in this motion that this 


Court has no jurisdiction to hear- it. 
The motion is to set aside an order 
made by the Court of Appeal, on appeal 
from an order of Bakewell, J. sitting 
in Insolvency, under section 22 of the 
Presidency Towns Insolvency Act. The 
Court ordered that the adjudication of 
the insolvent by the Insolvency Court 
should be annulled on the ground that 
there had been a later adjudication in 
Burma and that it would be better and 
more convenient that the estate should 
be administered by that Court. ' 


By section 8, the Court may review, 
rescind or vary any order made by it, 
in its Insolvency jurisdiction and by 
section 2, “ Court” means ' the Court 
exercising jurisdiction under this Act.” 
It is said that the Original Insolvency 
Court which is the Court presided over 
by the Judge, appointed under section 


6, by the Chief Justice to exercise juris- , 


diction in Insolvency, can review, 
rescind or vary an order, but that where 
an appeal has been taken from that 
Judge and an order made by the Court 
of' Appeal» there is. no power 


to, 


4 d 
. 
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rescind, review or vary that'order, either 


„in the Court of Appeal or in the Court of | 
the Judge sitting in Insolvency. This ` 


would be a somewhat startling result. 
because the Court of Appeal may and 


" does make erders clearly in-fhe exercise 


of Insolvency jurisdiction, such as an 
order adjudicating an insolvent, or as 
in this case, annulling an adjudi¢ation, 
I would want very clear words to make 


` me construe the section as giving an 
inferior Court' power to review, rescind: 


or vary its orders, while refusing that 
-same power to, a superior:,Court, -I can 
find no such words in‘ the section. It 
is true that, a Court of Appeal has no 
power as such to . review, rescind or 
vary its orders, except under the parti- 


cular circumstances provided by the ' 


Statute or rules having statutory force; 
such as in the case of- slips; but in 
insolvency, the Legislature has chosen, 


both here and in England to give this. 


power of-review, rescission or variation 
in insolvency, which is not given to 
other Oourts; and in my. judgment, it 
follows -that this ‘Court has the power 


to review, rescind of vary an order made ' 
by it, in the exercise of its Insolvency, 


Jurisdiction, and, in my view, the order 
in this,.case was -an order made in 
the exercise of its Insolvency jurisdic- 
tion... - š ` i S 


. (Here is a direct authority on „this - 


ham, Ez 


point in England,.In-re Ma 
Bmith 


rte .Maugham (1) where A.' 

said;  ,. V Ne Las eee Y 

* If the Registrar makes the order, 
he alone “is the Court which can review 


or rescind it, and'the same power is ~ 


given to the Judge, the Divisional Court, 
and the Court of Appeal. But no one 
of these Oourts can-review, rescind, or 
vary the. order of any other unless a 
right of appeal ıs clearly given by the 
Btatute" ^.  . q 


That point came directly: before the . 


Court of Appeal in In re Perkins, Ex parte 
Perkins (D. where the .Court of Appeal 
rescinded its own order, reversing the 
decision of the Registrar, and it "held 
it had jurisdiction ‘to adjudicate a 

Q see) 21Q B.D 21, 57 L J. Q. B. 487; 50 
L T. 53, 36 W. R ` 816, 5 Morrell 152. a ga 
- (9). (1890) 7 Morrell. 78. dE: toà 
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` The preliminary point fails. 


wh 


A "175 


„man a, bànkrupt, The English section 
and the Indian section are in effect 
identical and I sée no reason to take a 
different view of its proper construction. 

A further preliminary point was taken 
that this power did not apply to matters 
, which came under section 22; but in my 
judgment, the exercise of power, under 
section 22 is the exercise of power under 
. the Insolvency Jurisdiction, and there is 
nothing in this point. 

A.further preliminary point is taken 
that . the „application to review’ or. 
reecind is out of time. We have not at: 
this moment’ sufficient materials to con- 
.Sider this point and we reserve it till 
' later in the. case. du 27 

This petition comes on before us in 
rather curious circumstances: An order 
was made in 1917, adjudicating two 
‘partners of the firm of T.A.R ARM. 
namely; Ramanathan OChetty, since de- 
ceased, and his only , son: Annamelai 
Ohetty. Insolvency proceedings weré 
also -taken in Burma against the, finn. . 
r For some reason, for ,which we ‘have 
no explanation, «the "proceedings in 
‘which were. ex parte, were not ' 
published and at, any rate ‘for somé - 
time, no further steps were taken, 
‘beyond the' adjudication. The proceed- 


ings in’ Rangoon were, however, pressed `: ` 


and a considerable amount of work 
was done, under the order in that Court. 
At ‘a later date, application wag taken 
in the Insolvency Court here to stay, 
the proceedings here, pending the com- * 
pletion of the p ings in Rangoon, 
or to take- some other course which 
would have the same result. In .the ` 
end, the matter came before this Court 
on appeal from Bakewell, J., and’ this 
‘Oourt ordered that the adjudication in 
Madras should be annulled on certain 
terms, and the reason given was that ` 
the whole matter would be better dis 
posed of in. the Rangoon proceedings, 
Things have: gone on, after that orde 
in Rangoon and there. seems to have 
been considerable amount of litigation; 
but, fairly soon; Annamalai Chetty took 
ropeedings to have ‘it deol that 
e was not & partner in the firm and, 
therefore, was not-inoluded in the order 
i " p. a B . 


` 
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adjudicating the. "fign. The Official 
Assignee of. Rangoon :.did hot oppose 
that application, perhaps being satisfied 
_that-it made no-difference to him, as: he 
got dil that he was: likely to get; but, 
however, that, may:be, ultimately, Anna- 
malai, Obetty was.held definitely not to 
-be an insolvent in Rangoon.: © < .- 
7 Now this petition ‘is brought before 
this Oourt, under section 8.of the Pre- 
Bideney Towns Insolvency Act, asking 
us to rescind or review the-order of 
this.Court annulling the insolvency here. 
Oné of the grounds, on which it is:put 
is this.- The Court- here thought, when 
it. passed. that, order, that the ingolvoncy 
in Raengoon.-was the:same as: the insol- 
vency here. That in fact was not Bo, 
Decause Here there were .‘two- insolvents 
and -there -but one, because the Burma 
Oonrt has.found since, that its .order 
of O s pn ‘only to Rama- 
nathan Qhetty and not to: Annamalai 
Ohetty; and if this had been known to 
this- t, at. the time, 1t- made this 
order,.it- was. bound to refusa that.order 
Decause- under: section.22 of the, Presi- 


dency ~ Towns,.,-Insolvency , Áct,, under. 


which the Court—purported: to act, this 
» Court -had no power,to act; unless the 
debtors were the ‘same. The words- of 
the sedtion'are; Peg s 


, * Where 1t-is proved to the satisfac-, 


tion-of the Oourt.that insolvency pro- 
ceedings are pending in any, other British 
Court . «against the same debtor.: ..the 
Court- may, annul the adjudication: or 
` may stay all proceedings thereon." š 
I think, they must:be read tœ mean 
that the debtor or the debtors must be 
the same, for, I think it would be an 
absurd construction to. hold, where there 
was an adjudication against A and B 
in one Court: and: against A- only in 
another, -it : could , under that section 
&nnul,the insolvency of -A and B. It 
follows, therefore, we should: be prepared 
to agb- under section’8, 1f we: were other- 
wise. satisfied ‘that it is right that- we 
Should L am not. considering. now the 
question, whether in eo'doing we would 


impose any and, what conditions. . It 


ay be a matter for further considera- 
tion hereafter. _ But. Annamalai, Chetty, 
Who hag appeared: before us, being. a 
`. n n . 


person as “much” interésted. in this 88:1 
anybody, but at-the présent-amount-he’ .; - 


is not and ‘never has?-been an'‘insolvert, 


says that the- view that was taken in - 
‘Burma was ‘the’ right view ‘and'that he , 
in fact was never a partner in the firm” . 
and: if this Gourt had not annulled! the | 
order against him, he would have, apr 
plied to.this Court to have ‘that order 
annulléd. and got it annulled’ Jf he is^ 
right about that, then the position in. 


* respect .of what ‘this ‘Court had done 


entirely changes, - because it had’ then in 
effect acted. in an insolvenoy in- which 
‘Ramanathan’ Chetty: was -the debtor, 
and he being the only debtor-in Rangoon 
there! would be no legitimateicomplaint 
on this ground; in respect ‘of the action 
taken by this Court; beeause this: Court, 
it is true, has annulled’ the adjudication 
against Annamalai’ Ohetty, which! under 


the circumstances, we hold,.it had*n6 


power to do, but, if-that: adjudication 
was itself wrong:and-one that ought 
never 'to, have been made, it can do no 
one any harm; it having been-annulled 
by this  Court’s' order. -We, therefore, - 
think it right that this‘ question of fact 
should be investigated, -so'that’ we’ can 
"décide; whether or not~this order under 
section 8 should'be made; -and wé pro- 
pose, by consent of all : partiés’ -beforé 
us, to refer this matter to one meniber 
of this Bench’ for enquiry and? répórt ' 
by him to.the Bench. and pending:thaf 
enquiry,. this appeal must -he-adjournéd: 
The question for enquiry willbe whéther 
or not: Annamalai Ohetty- wüs'&'part- 
ner in the firm of T. A'R. A.R M. in 
1917, or, otherwise liable .to be ‘adjudi2 
.cated as a. member of ‘that’ firm.! All 
costs: willbe reserved. ^ E 
-A list-of'documents' alleged to be? im 
the: custody. of the‘ Official Assıgneetof ' 
Rangoon will be. furnished by the peti- ` ° 
tioner’s Vakil to the Vakil for the Official 
Assignee of: Rangoon ; and-this Court, 
so far as:it can, ‘directs. that such’ of 


“these documents as are.relevant'to the ` 


proposed enquiry shall-be produced, "oir 
thé énquiry. , The parties -willtbe at: 
liberty to call oral evidence.. - = Š 
The case will be posted.for hearin 
before one of us; on the 16th April: 
Any. further Application in. regard «to - 


¥ 
E 


s Voy » 


. inspection of documents, or anything 
of that'kind must be made to my brother. 
Ramesam, J. - "E 

Ramesam, J.—I ` 
(After enquiry, the petition came-on 
for hearing sgain ‘before their Lord- 


ships). 
JUDGMENT., . 
Schwabe, C. J.—This petition was 
adjourned so that . Annamalai Chetty 


might have an opportunity of appearing, . 


reserving the question of limitation for 
further arguinent, and also the question 
whether any and what terms should 
be ‘imposed upon the petitioner in the 
order which we propose to make A 
long and protracted hearing took place 
‘on the application of Annamalai Chetty, 
and the evidence before my brother 
Ramesam, J., was, directed to the ques- 
tion whether or-not Annamalai Chetty 
was, infact, a partner of the firm and 
whether ‘the firm had carried on: busi- 
ness in Madras within one year prior 
tothe order of adjudication. : He heard 
this evidence and made, as it was 
arranged, a report to this- Oourt. He 
came tothe conclusion on the evidence 
, that Annamalai Chetty was a partner 
and that.the business had been carried 
on within one yéar, On ‘the .evidence 
and on his report, I am quite satisfied 
that the conclusion: he came to was the 
`, right conclusion. ‘ There is nothing more 
to be said in that matter. au. 
. It was then argued on behalf of Arina- 
malai Ohetty that he ought never to have 
` been adjudicated an insolvent at all, be- 
cause there was no proof of any act of 
insolvency. I think there is nothing in 
this point at all There was ample 
proof before -the Court ofmore than one 
act of insolvency. i - 
The point of hmitation was then dealt 
with both on behalfof Annamalai Chetty 
and on behalf of the Official Assignee 
of Rangoon. The point is whether this 
application which is an ‘application 
under section 8 of the Presidency Towns 
Insolvency Act, is barred by the lapse 
of time since the passing of the order 
now under, review. Under. section 8, 
there is power in this Court.in insol- 
vency -to review, rescind, or Med any 
rder made-by it-under-*its Insolvency 
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, Under that order some 


Ant 


Jurisdiction. If the Limitation Act ap- 
plies at all to thé exercise of powers 
under that section ‘about which I ex- 
press no opinion, the Article applicable 
would be Art. 162, for a review of 
judgment by the High Court, the period 
of limitation for which is 20.days from 
the date of the order; or Art. 173; 
for a review of judgment except in the 
cases provided -for by Arts 161 and 
162, the period of limitation for which 
is 90 days from ‘the date of.the order. 
But there is a further statutory proyi- 
sion , under section 5 of the Limitation 
‘Act, that, if the Court is. satisfied’ by 
the applicant that he had sufficient 
cause for not making the application 
within the prescribed period, it'can 


extend the time. I am'quite satisfied - ` 


on the evidence before .us that the ` 
Official Assignee of Madras had sufti- 
cient cause for not.preferring the appli- 


‘cation earlier, the cause being’ that, hé' 


first heard of the order ‘of the, Rangoon 
Court, and ıt was through no fault of his 
that he did not hear earlier, just before 
this application was made.  , |, 

There remains,the question whether 
any condition should be imposed upon 
the petitioner in setting aside this order 
It. ıs suggested that we ong to stay 
all. proceedings in the Insolvency here 
until the Rangoon Court has finally 
finished. the “Insolvency proceedings 
there, I think that there is no ground 
at ‘all for any such order being made. 
But it may be open to the ‘Official 
Assighee of Rangoon af some future ' 
date to satisfy the Insolvency Court here ' 


„that Some stay should -be granted in 


respect of some part , of: proceedings, ' 
though on the facts at present before 
me I am quite clear that I should re- 


fuse to make any such order. ‘The 


‘effect’ of setting aside the order annull 


ing the adjudication, will reault in the 
whole of the order being set aside, 
provision waa 
made for the costs of the Official Assignee 
of Madras, out of the assets. Of courst 


.those costs which he has received will 


be a matter for which he will be ac- 

countable to .the Insolvency Court here; 

It will be for the Insolvency Court Here 

to gay. whether. .those- costa are. cogi 
` ° 
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which he has properly incurred and 
whether those costs* should. come out 
of the estate. Meanwhile, he will retain 
what he has got as part of .the assets 
of tke insolvent in his hands, whether 
the amount will be available for distri- 
bution is a matter for the Insolvency 
Court and not for us. G ` 
It was contended on behalf of Anna- 
malai Ohetty and on behalf of the 
Official Assignee of Rangoon that the 
order of the Rangoon Court refusing to 
adjudicate Annamalai Ohetty a bankrupt 
onthe ground that he was not a member 
of the firm which had been declared in- 
solvent in Rangoon was a final order 
under section 41 of the Indian Evidence 
Act of 1872, which conferred upon or 
took away from Annamalai Chetty a 
legal character and, therefore, being 
made by the Insolvency Court, it was 
a judgment ın rem binding on all the 
"world, whether the parties in subse- 
quenj proceedings were represented 
before the Court or not. In my judg- 
ment, this is rot an order conferring 
upon loi Chetty, or taking away 
from him, any legal character. It did 
decide and decide finally that as far 
asthe Rangoon Insolyency was concern- 
ed, Annamalai Chetty was not an insol- 
vent. -It is true that it based that find- 
ing on the view that he was not a 
partner; but Ido not thihk that being 
& partner ina firm isa legal character 
within the meaning of section 41. Fur- 
‘ther we are now sitting to review the 
decision of this Court madein 1918 and 
' we have to say what order that Court 
ought to have made then. At that 
‘time there was before the Court an 
order of this Court in insolvency that 
Annamalai wasa partner and I do not 
.think that itis open to him on ana 
plication of this nature to say that au 
.Bequently it has been held by some other 
.Dourt in another insolvency that he 
"was nota partner in the firm, The re- 
sult of holding otherwise would be ex- 
_traordinary. In this case the way the 
Court in Rangoon arrived at its decision 
was by saying that Annamalai Chetty 
„was a member of the. joint family and 
. that he had disclaimed any interest in 
¿the Joint, family property as against his 


GASHS. -[19$4 

creditors, that there was no ‘evidence 
before it that he was & partner and, 
therefore, it declared that he was not 


a partner. It will be a very remark- 
able thing if that isa binding decision 


on all the world that a paxinership did. 
For instance, if a creditor, , 
here or elsewhere were taking proceed- - 


not exist. 


ings against Annamalai Chetty on the 
of Basis the. partnership, he could set up 
the decision of the Rangoon Oourt asa 
judgment in rem binding on the party 

ere who was not a party in Rangoon. 
I do not think that t was the inten- 
tion of section 41 at all, nor do T think 
that the subsequent decision of the 
Rangoon Court is relevant to what we 
have to consider, namely, the position 
that existed before the Rangoon Court 
gave that decision . 

I propose to order the costs of this 
petition to be prid by the Official 
Assignee of Rangoon except in. so far 
as those costs have been incurred owiüg 
to the interventiqgn in’ the matter by 
Annamalai Ohetty Bo far as the costs 
incurred in the inquiry as to whether 
Annamalai Ohetty wasa partner or not 
are concerned and whether the firm 
carried on business within a year, the 
,peütioner will get those costs against 
Annamalai Chetty. As regards the 


scale, I am clear that this is a case of’ 


special difficulty and importance, and I 
‘am clear that this isa proper case to 
direct that a higher fee than the ordi- 
nary fee should be admissible and that 
two sets of fees should allowed, whether: 
or not it comes under ,our powers to 
so order is a matter which I am pre- 
pared to hear further argued, but I am 
not at present prepared ‘to make any 
order. a a, 5 
C. M. P. No. 3235 or 1923. 
This is an application to excuse the- 


delay in making the application to this. 


Court made as & counter-blast to the 

plea of limitation The delay is ex- 

cused and the Official Assignee will 

have his taxed costs out of the estate, 
O M. P. No. 1546 or 1923. 

This is an application for contempt 
of Court arising out of the alleged 
contempt of Oourt by the Official 
Assignee ‘of Rangoon, for non-compli- 


“> 


€ 
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ance with the orders of. this Oourt. - 
There is no doubt that he did not 
comply. with the orders of this Court in 
“producing certain: documents. Various 
notices and telegrams were sent to him 
and every step was taken for obtaining. 
the production of documents which he: 
admittedly had had in his possession, 
because he had given extracts of them 
which have been filed in’ this Court, and 
no notice was taken. Now he-comes 
before the Court with an affidavit in 
which he exp no regret at allas 
to his conduct: as as this Oourt is 
concerned. He says that he has not 


been' ble to find those documents, and ~ 


has devoted considerable paragraphs to 
abusing the petitioner. His Vakil quite 
properly here expresses, what his client 
omitted to express, proper regret to 
this Court for the action of the Official , 
Assignee of Rangoon. There ‘is 
nothing ‘to be ‘gained now by making 
any order.' Nor am I clear on this 
affidavit as to "where these documents 
are and what has become of them; but 
I am quite satisfied that either proper 
Bearch has not been made, or that there 
has been t carelessness in the Office 


of the Official Assignee of Rangoon and. 


L think that his explanation given on 
affidavit 18 quite unsatisfactory.. It 
amounts tono explanation at all, and 
the result must be that he will have to, 
pay the taxed costsof this motion. 

.O. M. P No. 859 or 1923. 

Ordered. No costs. 

O. M. P. Nos 1867, 1932, 1942, 2015, 2251, 
2158, 2184, anp 1931 or 1923. ; 

Ordered that the various 

brought on record. No costs 
C M. P. No. 3032 or 1922. 

Rupees 500 will be sanctioned as extra . 
remuneration for the shorthand writers 
who took down the evidence in’ the case 
and thisamount will be added to the 
costs in the case. 27 Lia 

Ramésam, J.—l agree. .' 

C.M. P.No.3032 of 1922. - 

Schwabe, O. J.—We -have now 
heard further arguments on the question 
of the fees payable toa Vakil on an insol- 
vency appeal, and the question whether 
he is, or; when more than one is em- 


‘ployed, they are, confined to-the scale. of 


parties be 


c 
' 

is 

t 
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: late Side Rules. 
. rule 41 of App. II to those rules. By that 


reason Íor it was 


- Un 


fees payable to Vakils under'the Appel- 
neof those rules is 


rule, on the Appellate Side of the High 
Court (except in appeals from the Crigi- 
nal Side) in cases of special difficulty or 
importance, certain extra fees are payable 
to the Vakils, if so ordered. If this ap- 
peal to us 18 an appeal from the Original 

ide within the meaning of the rule, it 
would seem to“ follow that the Vakil 
would be relegated to the ordinary scale 
for Vakils on the Appellate Side -withqut 
the.privilege of having & higher .fee *al- 
lowed in a suitable case. - 


which is conducted by a particular Judge 
on the Original Side and ıt has its own set 
of rules with statutory‘ force. One of 
those rules is rule 137 which, in effect, 
makes the High Court Fee Rules. ap- 
plicable in .insolvency except .certain 
specified rules, one of which is rule ,63. 
Rule 63 of the High Court Fée Rulesás the 
rule, and the only rule, which vides 
for the scale of fees payable to Vakils on 
appeals, and by rule 137 of the Insolvency 
Rules for some reagon, that rule was in 
terms made not applicable, to insolvency 
matters. It is quite ‘possible that 
t, in insolvency mat- 
ters on the e eum side,’ Vakils have no 
right. of audience and it.'is possible 
though I do not thinkit right to specu- 
late on the reason for the Legislature mak- 
ing that omission, that the omission of 
that rule in terms was due to the fact that 
Vakils do not appear in insolvency in 
the Court of first instance. However, that 
may be, rule 63 does not apply in insolv- 


ency. 2c ; " 
"The next thing to be observed is that | 
the Original Side Rules, which govern 


the practice and’ procedure on the ori- 
ginal side, by the preamble are made to 


- apply: to.varied jurisdictions of the Ori- ` 


ginal Side, ordinary’ original Vi 
testamentary, matrimonial and to app 

from judgments, decrees and orders in 
the exercise of such jurisdictions, but 
there is no mention of the insolvency juris- 
diction, the reason no doubt being that 
insolvency jurisdiction iq governed ‚by 
rules of ita own, and, insolvency matters 


«were, therefore, left out. of. the -qrdinary 


pi . 


Now, insolvency is & branch of work. 


the - 
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HS ` rules, applicable to theOriginal f Bide alto- 
. gether 

V ` Taking those facts into consideration, 
one has to consider what was the., inten- 

-^ "tion of rule 41 dealing with praetitioner' 8 

~: fees and whether, in excepting appeals 

from the’ Original Side from, those cases 


it where the privilege of obtaining a higher i 


fee is in proper cases allowed, and: whe 
' ther it was intended to exclude at the 
same time appeals ‘from insolvency I 
think not. I think that tbe proper con- 
z struction of rule 41 is that “Orignal Side" 
means the Original Side when exercising 
the Jurisdiction referred to in the pre- 


' amble tothe Original Side Rules, and’ 


'*.thatit was not intended to have and has 
-go-application gt all to insolvency. That 
` being ' so, the privelges under rule 41 in 

mye judgment; extend to appeals from 
, igsolvency 


and importance and it ıs right that there 
Bhoutd ‘special order as to'costs, and it 
isa case 1n which a higher fee ‘should 
be allowéd than would ordinarily be ad- 
„ missible and it is cretainly a case where 1t 
was right to employ mere than one Vakil 
and a case in ‘which two’ sets’ of fees 
should be allowed. We had figures” be- 


fore us in this case and we think that the - 


right direction to the Taxing Officer in 
‘this case'is that he should allow to the 
Vakils empolyed jointly a Bum of 


Rs 3,000. 
Ramesam, J.—I agree. 
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LAHORE. HIGH COURT. 

Freer Orvi, APPRBAL No, 1893 or 1919. 
November 12, 1923. - 

Present —Mr Justice Abdul. Raoof 

I and Mr Justice Campbell. : 
^* GOKAL CHAND—Dzrgnpant— | 

"ve Ë APPELLANT 
versus 
SANWAL DAS—PrAnTIFR 
AND OTHERS —DEFENDANTS 

° . -RESPONDENTS 
Preemption, custom of—Delhi 
horaro Linton Act (IX i^ 


dona casi 


-Sohan Lal, 116 P R 1908, 301 P 


- Aled against the institution ' 


Petitions allowed n 


City, Mohalla’ M. exist’ in 
1908); z, f— - in irs the Property was situated; ^ 


Chal. 


k^ 


` Bua. agavist "unregutered datédun-iissnduert. we 
cn of members , brought ion récord- lames 4 


om ihe Delhi ‘Oity “the custom of Pia NPO 
prevails very generally in í t of palea ot Len 
Bidentaal houses p 181, col 2 

Abdulla Beg v alat Begum, 9120 - P-R 1906, ' 
55,P L'R 1907, Nawal Kishore v Amar Khan. 
122.P. R 1906, SOP L R 1807, Bhagwant v. 


W. R 

«referred to 
A house was purchased in the name of an-un- ' 
registered isuti and a suit for preemption was 
After the expiry of 
the period of limitation the plaint was amended 


"and in place of the name of the institution: 


the names ‘of its members were placed upon the re- 
cord . 


Bee a thatthe suit was not barred by "amitatzon. 

[p 1 1] 

Es Moti v dla Ahmad Shafi, 39 P R: 1896, fol- 
ed j 


: First appeal from a decree of the 
Senior Subordinate Judge, Delhi, dated 


_, the 25th August 1919 
. [think thisis a case of special difficulty ` 


Lala Shamazr Chand, for the "Appellant, 
Messrs. B P. Khosla and Mool Chand, 
for the Respondents 


JUDGMENT. —This appeal has. 
arisen out of a pre-emption suit brought 
by the plaintiff-respondent in respect of 
a house described as'dvwankhana situated 
in Mohalla Bhojpura, of Delhi City The 
house was sold' on 22nd September 1916 . 
for Rs 21,000 The plaintiff’ based his 
claim on the ground of contiguity and 
also on the ground .of common stair- 
case and common ‘entrance and alleged 
that the custom of pre-emption prevailed 
in'the locality. The sale was.made in 
favour of Gokal Chand as the manager 
of an institution known "by the name of 
Badh Margi Baradari: -The said‘ in- 
stitution is admittedly unregistered and 
there are a number of persons who are 
its members, Under the direction of the , 
‘Court the plaint was amended and m thé 
place of Badh Margi Baradari Institution 
the names of its, members ` were placed ' 
"upon the record. The suit was, | resisted ° 
'on the following grounds — ` 

(1) that the plaintiff had ' no right of 
pre-emption in respect.of the -house i in 


, 


p on any of the grounds mentioned in 


lamt; 
P6 that! ‘the right ‘of pre-em 


tion did 
the mohalla or su 


Meum 


di 
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(3) that, the house ‘at the time of the 

salé being a dharamsala no right of ` 

pre empio Gt existed in respect thereof; 
an 

(4) that thg guit was barred by time 

as the necessary defendants were added ' 


on the 20th December 1917, long ‘after 
the period of limitation had expired. 


1 LES 


Four issues were framed by the Trial 
Court The’ first related to the plaint- 
iffs right of preemption, the second 
related to the question of custom, the 
third related to the nature of the pro- 
perty im dispute and the fourth raised 
the question of limitation All thése 
issues were found in favour of the 
plaintiff and the suit was decreed Hence 
this appeal by the Yendees. 


No argument has been sddtessaq tous’ 

» by the learned Counsel, Mr. Shamair ’ 
Chand, on the first issue, namely, “whe- + 
ther the plaintiff has a right of pre- 
emption in respect of the. property in 
suit.” He has admitted the correctness 
of the finding of the learned Senior 
Subordinate Judge that the plaintiff - 
has a right of pre-emption on the ground 
'ofcontiguity. On the remaining issues 
‘afesble argument has been addressed 
to us. It has been first’ conténded that 
the right of pre-emptiom does not exist 
in the mohalla as 1t forms a defined sub- 
division of the City of Delhi and no 

- evidence of special custom existing in 
that sub-division has been adduced on 

: behalf of the: plaintiff. "It is admitted, : 
however, that no evidence has-been given 


on behalf of the defendants- appellants ' 


. that the mohalla in which the house in 
dispute is situated is in fact'a defined 
sub-division. of the City As found by- 
the learned Senior Subordinate Judge ` 
there 13 ample documentary evidence to: 
show that the custom’ of preemption 

revails generally in: the Oity of Delhi. : 
Over and above this there isa volume 
of decisions to be found reported in the’ 
Punjab Records in. which it ‘was held ` 
that the custom of pre-emption did: 
revail in the.Oity of Delhi generally 
fone of those decisions are mentioned in 
endix V at. page 459'of Ellis’ Law 
ef Preemption, -ig the” jab... In the- 


ean 
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case of Abdulla Beg v. Walaiti Begum. 
(1), the learned Judges who decided the 
case made the following observations.— 

“And we have in Mr. Olifford's ¿udg- 
ment of 1888 no less than 60 instances 
in other parts of -Delhi, and "we have 


‘several rulings: of this Oourt in which 


the existence of the right in ‘various- 
parts of Delhi was affirmed, and no 
instances’ have been produced by the: 
defendant in which a claim’ to pre- 
emption has been successfully resisted. 
Under these circumstances, we think, 
without holding that Kucha, ‘Aqal Khan 
18 & sub-division within the’ meaning of 
section 6 of the Preemption. Act, that ` 
the right of pre-emption does obtain. in 
that locality and the plaintiff is entitled 
to possession by pre-emption, of the 
house claimed.” 

This remark fully applies to the facta 
of the present case this case also 
nota single instance has been citéd on 
behalf `of the defendants in which a 
claum tó pre-emption- has been Buccess- 
fully resisted In the case of Nawal 
Kishore v. Amur Khan (2) it was held ' 
that the custom of pre-emption prevailed 
generally in the Dslhi. Oity. Likewise 


in the case of Bhagwant: v; Sohan Lal 


(3) the learned Judges'held that.;it' had 
been settled beyond all doubtg ‘that in ' 
the Dalhi City ths custom of pre-emption 
prevailed very generally in respect of 
sales of residential houses. It 1s not 
necessary to refer to all the cases bearing: 


.onthe question Weare unhesitatingly 


of opinion that the custom of pre-emption 
relied upon by the plaintiff does exist `~ . 
‘The next contention put forward was 
that the housa, the subject-matter of the 
suit, being a dharamsala under section 
(5). (b), Onapter -IT, of the Punjab Pre: 
emption Law, could not: be -the subject ~ 
of the.claim to pre-emption. The defend- 
ants produced a large number of wit- 
.nesses,to prove that the house-had beech 


used for'a long;time as a dharamsala, 


as Sadhus had been residing in it qf 
&nd- on, on. various occasions. ' The evi- 
dence giveh by these witnesses has been 
read to us and we have observed that 
120 P. R 1906, 55 P L. R 1907 - Ë 
122 P R.1006,80 P L R1907- : 
DE: P. R. 1908, 204 P. W. R. 108,7 ^os 
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almost all the witnesses have stated that i 
Sadhus were allowed to live in the house" 


invariably after’ special permission 
granted for the purpose by the owners. 
` Àsheld by the learned Judge of the 
Court below the house has been the sub- 
` ‘fect of sales and mortgages on various 
occasions. This circumstance militates 
against the theory of dedication Kishan 
Chand, who is said to have dedicated the 
house to religious and charitable pur- 
oses, has stated that his father had left 
20,000 for the purchase of certain 

` houses with a view to dedication for 
religious: and charitable 
- that this was purchased for these pur- 
osea but was never dedicated. He has 
her stated that the house had been 
utilised offand on by the Sadhus who 
came to Delhi. Beyond this there is no 
‘evidence on the record showing that 
there was ever-any intention to create a 


wakf. We fully agree in the view ofthe. 


evidehce ‘taken by the learned Senior 
Subordinate Judge on this question. 

The only other point urged by the 
learned Counsel was that of limitation, 
but he had to admit that the point raised 
by him was fully covered by the decision 
of a Division Bench iatthe tase of Moti 
y. Sayad' Ahmad Shafi (4). We accord- 

‘ingly overrule this contention also. 
The result 15 that the appeal faiis and is 
dismissed with costs, 

Ithas been brought to our notice that 

‘the pre-emption money deposited by the 
plaintiff in obedience to the decree of 
the lower Court had been allowed to 
be withdrawn by the plaintiff-respond- 
' ent during the pendency of the appeal 
with liberty to re-deposit it after the 
decision thereof. We accordingly ex- 
tend the period and allow the plaintff- 
“respondent to re-deposit the pre-emp- 
tion money within three months from 
the date of our decree. On such pay- 
- ment being made the defendants shall 
deliver possession of the property to 


OASES. 


purposes and' 


LAHORE HIGH COURT. 
Frnsr Orit ArPBAL No. 1267 or 1919. 
. November 19, 1923. I 
Present-—Mr Justice Abdul Raoof 
and Mr. Justice, Cagnpbell, 


‘SHER KHAN AND oTHERS—DEFENDANTS 


— ÁPPRLLANTB 


` versus _ 
MUHAMMAD KHAN-—PLAINTIFF— 
RESPONDENT. 
Custom—Successton—Waole blood v. half blood— 
Awans of Mouxa Nammal, Mianwali — 
Public policy—Murderer whether can succeed to ~ 
‘property to which deceased would have succeeded 
- In the case of collateral successi a contest 
between the whole blood and the hal? blood, the 
Court may presume until the contrary is proved 
that when the property of the common ancestor 
$vas distributed per capita (3 nd) the whole 
blood and half blood Sueced together, but where 
hers of the whole blood subsequently form 
separate gioups and so regulate succession among 
themselves as to alter the original rule of dis- 
tribution the presumption will cease to operate. 
[p 184, col 1] ` ^ 


Among Awans of Moura Nammal in the Mianwali 
District the whole blood does not exclude the half 
Blood in cages of collateral succession — [p. 187; 
coi 

Gh«lam Muhammad Khan v Nur Khan, 41 Ind 
Cus ‘897, 65 P. R 1917, 105 P. W. R 1917, referred 


lt is contrary to public hey to allow a 
murderer to derive from Ju crus is benefit of 
au to the property of lis victim, or to 
property to which his victim would have aucceed- 
ed had he been alive, the succession -bemg in 
contem plim ese tme ofthe murder [p 187, 
coi 

Si Khanam v Kalandar Khan, 74 P R. 
1900, P L R 1900, p 455, Muhammad Khan v. 
Sts Bano, 41 P. R 1006, 05 P L R 1906; 88 P W 
R 1906, Jind Kaur v Indar Singh, 07 Ind Oea 
526, 3 L, 103, 23 P W R 1922; (1022) A: I R )* 
293, Har Bhagwan v Hukam Singh, 68 Ind on 
cie 242, 4 L. L. J 245, (1922) A I R (L) 948, 
ollowi 


First appeal from a decree of the 
Senior Subordinate Judge Mianwali, 
dated the 26th July 1918. Ç 


Dr Nand Lal, Messrs. Lal Chand 
Mehra, Khazan Singh and M. S, Bhagat, 
for the Appellents. 


the plaintiff and that if the purchase- ` 


money isnot so paid the suit shall 

stand dismissed with costs in favour of 

the defendante-vendees. - 
Z, K. Appeal dismissed. ` 
(4) 28 P,R 1898. 7 


^ r 


Mr. Mukand Lal Puri, for the Re- 
spondent. 2 : 


JSUDGMENT.—The following pe- 
digree-table issnecessary [for the proper 
ch Dag 


, Understanding of the dispute whi 
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Musammat Fateh = Attar, =  Musammat Axim Bibi — 


‘ 














‘e 
° Ja 
| 
1 
Sher Kur Bhan, Doat ees 
(defendant (defendant (defendant 
No. 1) No 2) No3) ^ 
, em 
. Suleman Muhammad Yar Muhammad Khan ' 
* z Z=.1 ' d... 
Tm Khan Mehr : ' 
Fateh Khan, 
dap 1 
t e e 
f 3 1 
Sher ian; š Muhammad 
: (psum Khan i 
: _ Muhammad Khan J a 
i ( | . 
Attar Khan, Husammat eal Bano, ` 
(murdered by . (defendant No 4) 
plaintaft z 
19th January 1901 ) : 
E. SAE M 
^ vd Yar Zaman . , Nur Khan Fateh Sher |: 
2. p i 
\ | Sultana damad 2 
E * t 
EE Satbharaı= Shah Nawaz= - Musammat Mulkani 
Alı Khan Musammat Bakht 
k Bhan 
Musammat? ehrai 
í * Allah Gar Khan f Tui. Khan 
- Musammat Mehran! 
Musammat Mulkani ` a 


On the deathof Yaran, son of Fateh 
Khan, his estate passed to his mother 
Musammat Mehran, In her hands it was 
augmented by a portion of the estate 
of Ali Khan, and‘ then she died The 
Revenue Officer at mutation entered the 
defendants Nos. lto 3 as heirs of one 
half of this estate, the plaintiff as heir 
of one-fourth, and his niece, Musammat 
Sis Bano, defendant No 4, as heir of 
one-fourth. 

The plaintiff has sued Sor the posses- 
sion of the whole (a) against defendants 


2o4 
KJ 


| 
Yaran, (d s p in 1896 or 1897) 


Nos. 1 to 3 on the ground that by 
custom of the family the whole blood. 
excludes the half blood, and (6) ‘as 
against Musammat Sis Bano that she, 
being, a female, has no right by custonf 
to succeed in his presence to a male 
collateral, ; TEMP" 
Defendants Nos 1 to 3 based their 
defence on a denial of the ‘custom ' 
set up by the plaintiff. Musammat Sis 
Bano based hers on the fact that the" 
plaintiff by the verdict of a prgah, in 
the year 1901, was found guilty of th“ 


'^ gively b 
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murder of her brother, Attar Khan, and 
on certain judicial decisions which 
have refused to recognise the claim of 
& murderer to inherit the property of 
^. his victim and in particular on one 
- reported as Muhammad Khan v Sts 
Bano (l) where the Chief Court upheld 
the dismissal of a But by Muhammad 
Khan, the plaintiffs son, for possession 
of Attar Khan's estate. 

. The Trial Court decided that the plaint- 
iff had established the custom pro- 

that Musammat Sis 


pounged by lum, 
. o, although she had been placed by: 


' executive authority in possession of 
Attar Khan's estate, was not his legal 
heir and was stillless an heir of Yaran, 
&nd that the executive orders made in 
regard to Attar Khan's own estate after 
his death could not be applied to the 
situation eubsequently created by the 
dying out of Fateh Khan's Jien. The 

aintiff was given a decree and all the 
defendadio have appealed. 

. "The main question, and the.only one 
of any dimioulty: is whether by custom 
the estate of one of the descendants of 
Musammat Azim Bi is inherited exclu- 

the remaining descendants. 

Admittedly, when Attar - died he was 

succeeded ' by his four sons in equal shares 

and tHe plaintiff- does not deny that 
inheritance of sons to fathers 18 by 
jagwand and not by chundawand 

e general rule of custom 1s stated 


` as follows in paragraph 26 of Rattigan's ' 


Digest of Customary Law and is amply 
supported by authority ‘In the case of 
collateral succession in a contest between 
.the whole blood and the half blood, 
the Court. may presume until the con- 
trary is proved that when the property 
of the common ancestor was distributed 
per capita (pagwand) the whole blood 
and, half blood succeed together, but 
where brothers of the whole blood sub- 
sequently’ form separate gioups and so 
regulate succession among. themselves 
as to alter the original rule of distn- 
Bution; the presumption will cease to 
operate " : 
"The burden then of proving the rule 
of succession alleged by him layon 
D 41P. R, 1000, 95 P L, R. 1006, 82 P, W, R. 
19 8, : ' E £ io 
° 


y 
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` the plaintiff and this he does not con-. 
test. . 


It may be said at once that there is 
no evidence of the respective descend- , 
ants of Musanvmat Fateh and Musam- 
mat Azim Bi having formed themselves. 
into. separate distinct groups. . - 

The oral evidence was conflicting and 
was, in our opinion, rightly regarded by 
the Trial Court as valueless. It consists . 
of two flatly contradictory accounts of 
the prevailing custom by two sets of 
witnesses each.of which appears to be : 
frankly partisan. I 

The lower Court held that the plaintiff 
had established his case by instances 
partly extracted from the Revenue Re-. 
cords, by a local commissioner (the . 
Naib Sadar Kanungo) and partly proved; 
by documentary evidence. ; 

The record contains an extract from 
the riwaj-t-am of 1908 but not of any 
previous riwaj-t-am. According to this 
extract Sayads and next Pathan tribes 
observe the rule that- the full brother 
Succeeds in preference to a half brother. 
Among Hindus and Bhangi Khel. Khatak 
and Isa Khel Pathans full brothers 
and half brothers succeed equally. Jate 
state that this is their rule but 1nstances 
of the full blood excluding the half 
blood have been quoted Half the 
Biloches have alleged the one custom 
and half the other and instances of both 
have been given. The Awans are also 
divided on the question, succession 
having taken placein both ways Nine 
Awan instances were cited, four of them 
(all from Nammal, the village of the 
parties) being of succession by the 
whole blood only and five from other 
villages of succession by whole and half 
brothers equally. 

Fourteen instances are dealt with by 
the lower Court in its judgment Several 
of these admittedly show neither one’ 
thing nor the other. The rest we have 
examined ‘in detail and they are as 
follows:— I 

-(a) The lower Court's: No. 3. This. 
is the only instance occurring in .the 
family ofthe parties. Ali Khan's estate 
(see pedigree-table) after’ the . marri- 
ages or deathg of his widow. and daugh- 
ter went to his brothers widow, When 


a 
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she.died there was a dispute regarding 
their rights of inheritance between 
Attar Khan ‘on the one side and Musam- 


mat Mulkani, daughter of Allah. Yar ‘Lo 


. Khan; and Mysammat Mehran, widow of 
Fateh Khan, on the other. The present ' 
plaintiff and defendants Nos. 1 to 3 
joined and a compromise was eventually 
made by which the defendants Nos 1 
to 3 were given a share. The appel- 
lants rely strongly upon this instance 


and it cannot be ignored as the learned - 


Counsel for the ‘plaintiff-réypondent’ 
would have it, because it is the outcome 
of the adjustment of a suit. r 
been a definite and well established 
family custom'in favour of the. whole 
blood it is most unlikely that the de- 
scendants of Jahan would, have had 
the effrontery to make any’ claim at all 
and stil more unlikely that a claim, if 
made, would have been treated’ seriously. 
(b) No. 6 of the lower Court, This’ 
is &n instance against the plaintiff The 
mutation proceeding is on the record 
and shows that on the death of Ah 
Khan, Awan of Nammal, his half 
brother, Mehr Khan, inherited equally 
with the two full brothers, Jahan Khan 
and Sardar Ali, the last named con- 
senting to such an order being passed. 
The mutation order is dated 9th Decem- 
ber, 1915, and the instance is attacked 
by the plaintiff-respondent on the ground 
that it is recent and may be the subject 
of a suit hereafter by Jahan Khan, the 
other full brother. There is not much 
' force in this objection. 
(c) No. 7. of the lower Court. 


and should be disregarded 

'(d) No: 8 of the lower Court.. One 
of the 
in the rwwaj-i-am. It is deposed to 
by. the Local Commussioner, as having 
been found in the records. One Mehr 
Khan of Nammal: had sons, Jahan 
Khan and Ahmad Khan, by one wife 
and Muhammad Khan by another. 
. Jahan Khan was succeeded by: Ahmad 
"Khan to the exclusion of Muhammad 
Khan. The mutation order has not: 
been placed on the record and thus 
we -have.not got full infogmation about 
the cage but so far as it' goes it is 4 
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Had there ' 


‘This ` 
instance, in our opinion, is inconclusive’ 


four Nemmal instances cited - 


183. `, 
good instance-in fatour of the plaintiff's 
custom. : 


(e) No. 9 of the lower Court. The 
cal Oommissioner reported that a 


“note on the shajya nasib of 1878 stated 


that one Daim was then in possession of 
the estates of his two whole brothers 
to the exclusion of his half brother. 
The Local Commissioner filed a copy 
of the pedigree-table and this does not 
contain the alleged note. The instance, 
however, is mentioned in the judgment 
of the’ Divisional Judge in Tura w. 
Muhammad and others to which refer- 
ence will be made presently. ' 

(f). No. 10 of the lower Court. An 
instance of similar character to (d) re- 
ported by the Local Commissioner but” 
unsupported “by-a copy of the mutation 
order which would explain - exactly 
how and why the whole brothers obtained 
possession against the half brothers, It 
18 thus another instance in favour ofthe 
plaintiff but nor a completo one. 


(g). No. 11 of the lower “Court, and 
the converse of (d) and (f) Itis against 
the plaintiff, being ‘a ca8e where. full 


‘and half brothers inherited equally, . . 


extracted by 'the* Local Commissioner 
and reported without a copy of the 
mutation order 


(h) No 120f the lower Court ` This 
instance is to some extent m the plaiüt- ' 
iffs favour. It was a disputed inherit- 
ance between full and half. brothers. 
The Attesting Officer ordered mutation 
in favour of all alike , The Collector in 
appeal directed the entry of the full 
brother as sole heir. There is no copy 
of the Collector's order on the record 
and thus we do not know the unds 
on which ıt was passed If the full 
brother was in possession it was the 
duty of the Revenue Authorities to 
enter him as his brothers successor, 
without going into questions of title 
between him and his half brothers On 
the other haud, it does not appear that* 
the half,brothers took the matter any 


‘further and the mutation is of the year 


1898. On the whole this is ‘a doubtful 
instance although it is one of the fofir 
Nammal instances quoted in, the riwaj-i- 
am and referred to above, . 2 Í 
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(i) No. 13 of thé lower Court. This 
is a judicial instance in favour of the 


plaintiff. In thesuit Tura v. Muhammad , 


and others the issue was framed “Do 
the Awans of Mianwali Tahsil follow pag- 
wand or chundawand rule?” On appeal 
it was held by the Divisional Judge in 
a judgment dated 9th December 1897 
that pagwand is the rule of descent 
from father to sons but that half 
brothers do not inherit in the presence 
of real brothers The decision was based 
upon paragraph 27 of the ruwaj iam 
(of what year it is not stated) where 
. the statement ^ was made,.according to 
the Divisional Judge, that when there 
are full and half brothers and one dies 
*he is succeeded by his full brother or 
brothers alone This dictum the Divi- 
sional Judge said was supported in the 
riwaj-t-am by one instance and another 
instance was held by him to be proved 
in ihe suit, namely that of Daim men- 
tioned above. 
that no attempt has been made in the 
present case to prove the riwaj-t-am 
entry to which this judgment alludes 
The learned Trial Judge has remarked 
that the riwaj-t+-am .of 1878 “contains 
no clear Poach “on the point,” but 
the record contains no copy of paragraph 
27 of that riwajr-am. However, as & 
judicial instance thisis a good one in 
favour of the plaintiff. : 

(p No. 14 of the lower Court, Here 
one Musammat Bhag Bhari was succeed- 
ed by her fathers two full brothers to 
the exclusion of his half brothers The 
mutation order is on the record and 

, the instance is in favour of the plaintiffs 
custom, 

(k) The plaintiff relies upon yet an- 
other instance deposed to verbally by 
his witness Fateh Khan. It is not re- 
ferred to by the Trial Court Fateh 
Shah and Fakir Shah were two full 
"brothers and Rang Shah wes their half 


brother. Fateh Shah alone inherited 
the prope of Fakir Shah Ths is 
the fourth Nammal instance mentioned 


in the-riwaj-i-am and we are not pre- 
pared to hold that the witness has in- 
vented it 
of which there is none, we are not dis- 
posed to believa his statement that Fateh 
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. village with at 


It is extremely curious ` 


But‘ without corroboretion,. 


T 


Shah etc, belonged to the same family 
as the parties to the suit. . i 


All these instances are of Awans of 
Nammal. Nammal, it appears, is a large 
least three outlying 
hamlets, Rikhi, Kali and Dhiba, Put . 
in a nutshell the situation is this. The’ 
riwaj-i-am proves that there is no uni- 
versal tribal custom The plaintiff 
asserted in his pleadings a special 
family custom. The one instanca of 
inheritance proved in: the family is 
against him. He subsequently proceeded 
on the assumption that the Awans of 
Nammal were a definite sub-division of 
the Mianwali Awans and pioved among 
those Awans six instances, tiz, (d) (e) 
(f), (+), G) and (k) above (we are not 
prepared to admit any more) in support 
of the custom asserted by him The 
defendants proved three to.the contrary 
(a) (b) and (g). 

No evidence, however, has been given 
on which it can be held that the 
Awans of Nemmal constitute & distinct 
sub-section of the Awan  &ibe of 
following a custom of succession differ- 
ent from that obtaining among other 
Awans The learned Oounsel for the 
plaintiff-respondent has argued that be- 
cause the four instances of yak madri 
succession, that is to say, exclusive suc- 


‘cession by the whole blood, mentioned 


in the riwaj-ram of 1908 are all from 


. Nammal and the five instances of the 


contrary custom are from other villages, 
therefoie, the riwaj-i-am must be held. 
to Jay i$ down that yak madriis the 


'yule. prevailing among Nammal Awana. 


We cannot presume anything of the: 
kind, There is nothing on the record 
to show the numerical stren of the 
Awan tribe in the Mianwal District and 
the viwaj1-am does not purport to 
record all the instances of a particular 
custom which may be discoverable. It 
may well be that the fact of all the ' 
yok madri instances belonging to 
Nammal is a mere coincidence. In any ` 


„case the instances which we have ‘ex- 


amined prove that the custom alleged 
by the plaintiff is neither certain nor. 
invariable ir*the village of Namma! and 
more important still, the plaintiff him: 
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self has set up not a tribal custom or ,' .The-other point fomdecision-is whether 


& village custom but & family custom. 
We have already said that we do not 
believe the witness who stated that the 
dramatw personae of instánce (k) be- 
longed to the* family of the parties 
There is no evidence of the existence 
of any brothers or uncles or great uncles 
of Attar, the head of the pedigree- 


- table, and the plaintiffs family, so far 


as the contents of the record show, con- 
sists of the descendants of Attar. A 
glance at the pedigree table makes it 
clear that proof of how the property of 
Muhammad Khan, son of Attar and 
Musammat Azim Bibi was inherited 


` would be most important evidence on 


the point at issue. Unfortunately there 
is no such proof. The witnesses for 
the defendants have asserted that Bar- 
khurdar shared in the inheritance but 
cross-examination revealed that they 
hed no ‘personal knowledge of what 
they were talking about The state- 
ments to the contrary by the plaint- 
iffs witnesses are open to the same ob- 
jection ) 

It comes then to this that the only 
family instance, instance (a), goes against 
the ‘plaintiff so faras it does go. The 
persons concerned in the other instances 
are not proved to have any connection 
with the parties’ family other than as 
residents ın the same large village. It 
cannot be presumed that because in the 
rest of the village there are six instances 
of yak madri succession against two of 
a contrary custom, the family custom 
of the parties must be yak mada. 


In Ghulam Muhammad Khan v. Nur 
Khan (2), & case of Awans of Thamewali 
in Mianwali District, proof of a single 
instance in the family itself failed to 
satisfy the'Qhief Court that yak madri 
was the family custom, 


We hold that the finding of the lower 


Court that this custom obtains in the 


the lower Oourt was. right in decree- 
ing tó the plaintiff the share in the 
disputed property ‘which Attar, Khan, 
whom he murdered, would have inherit- 
ed if he had \been alive, Here again: 
we are unable to uphold the learned 
Subordinate Judge. Certain principles 
have been laid down in four reported . . 
cases of this Court and of the Chief Court, 
Shah 'Khanam v. ‘Kalander Khan (3), 
Muhammad Khan v, Sts Bano (1), Jind 
Kaur v. Indar Singh (4) and Har Bhagt 
wan v Hukam Stngh (5), one of which; 
common to all, is thatit 18 contrary to 


‘' public policy to allow-a murderer to de- 


family of the parties because there aré. 


certain instances of its observance 1n the 


. village of Nammal was not justified by 


the evidence and. that on this point the 
appeal must succeed, 


Qe Cas. 897, 65 P. R, 1917, 105 P, W. R. 
1917. ' 


* 


` been a desire to 


e (3 74 P R. 1900, P L R.1900, 
à) 81 Ind Cas 526, 3L 103, 
er ) 


rive from his crime the benefit of suc- . ' 
ceeding to the property 'of'his victim. e 
There is no doubt that ordinarily 
neither law nor custom would’ give 
Musammat Sis Bano any right to inherit 
the property of Yaran in the presence ` 
of the plaintiff, Here, however, we are 
not dealing with a claim by Musammat . 
Sis Bano to oust the plaintiff. She 
has been ‘placed by the Executive Reve- 
nue Authorities in possession of the. 
share, which would have, belonged to 


_her murdered brother, in consequence 


of the Chief Court'8 decision in Muham- 
mad Khan v. Sis Bano (1) that neither 
the plaintiff | nor his son Muhammad 
Khan was entitled to oust her from the 
property held by Attar Khan at the 
time of his death. Is it in accordance 


‘with publie policy for’ a Oil Court 


now to turn her out in favour of Attar 
Khan’s murderer? Wethink not. The 
motive for the murder is stated in 
Muhammad Khan v. 818 Bano (1) to have 
et hold of Attar Khan's 
property The plaintiffs learned Counsel 
urges that a murderercan only be ex- ' 
cluded from an inheritance which could 


, have. been in his contemplation at the: 
‘time of the murder, but, even if this be 
* eonceded, the facts are against him The ° 


murder was committed in Janu 1901. 
Yaran died'in 1896 or 1897 andin January e 
1901 his estate was in the hands of a 


455 x ` 
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L. 242, 4 D.D. J. 245, 


A1R()993 | 
68 Ind 769; 3 

(1922) A.L R>(L) 243, 
\ 
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female life-tenant. e Ali Khan and Shah - 


-Nawaz were already dead and it was 
obvious to the plaintiff at the time of the 
murder that at least one-half of the pro- 


. INDIAN CASES, 


[1094 


JUDGMENT.—This appeal arises 
out of a suit brought by the plaintiffs- 
appellants for the recovery of possession 
of a fixed rate holding, measuring 8 
bighas 18 biswas situated in the village 
Bisora Khuid with me§ne profits ‘for ` 


e ‘ perty . of his great uncle Muhammad 
' Fars line must come to his branch 
' =` of the family and that, with Attar 


s the three years preceding the suit It - 
` . Khan removed, he would secure a double 


appears that Bisheshar and. Durga were 


portion. I 
We accept the appeal, set aside the 
decree of the lower Court and dismiss 


the plaintiffs suit with coste through- 
t - 
' TEE Appeal accepted. 
H 


ALLAHABAD HIGH COURT. 
Szconp CIVIL AppsaL No 387 or 1923, 
July 17, 1924. m 
Present:—Mr. Justice Kanhaiya Lal. ' 
` RAM DULARE AND OTHRR8— 
' PLAINTIPFF8— ÀPPHLLANTS 


Versus > 
SAHDEO AND oTHHRS—DRFENDANTS— 


Aet (IV of 1882), s 76 (o) 
i ars subsequently—Mort- 


allr 
and tenant—Decree 


Hid 
i Under section 76 (c) of the Transfer of Pro- 


Act the mortgagee 18 bound to pay any 
ae or other charges which fall due in 1espoct 
of the mortgaged property after the date of the 
mortgage fie 1s not, however, liable for the areas 
of rent, if any, which fall due in respect of that 
portion of a fixed rate pone which i8 not 
mortga to him [p 189, cola 1 £ 2.1 ` 

A landloid's decree foi arrears of rent against the 
tenants is binding on their succeseors-in-interest 
and a valid sale ix effected to satisfy that 
lability [p 189,col 2 : 

Than Per v Bapa, Singh, 74 Ind Cas 885, 21 
A L J 563,45 A 613, (1924) A I R (A) 109, 
ga Gobind Mazumdar v Hem Chander 
.. e Chowdhury, 16 O 511, 8 Ind Deo (x 8) 337 and 

- Basheshar Das Dey v Kavalkumar Dat, 16 Ind 

Cas 437,170 WN 337, distinguished | 

e Second appeal against a decree of 

the Subordinate Judgo, Mirzapur, dated 


the 16th January 1923 
Mr H. Cecil Desanges, for the Appel- 


lants. . 
"Mr. Ram Nama Prasad, for the-. Re 


fpondents, i I 


brothers, who owned 22 bsghas 10 biswas 
of a fixed-rate holding in the village . 
Misrapura, and 17 bighas l' biswa of ^ 
a fixed rate holding in the village 
Bisora Durga died, leaving & widow 
Musammat Maheshe. ^Bisheshar, died 
next leaving a widow Musammat 
Neola. The plaintiffs are the sons of 


k the daughters of Bisheshar by Musam- 


mat Neola. Their allegation was that 


.Bisheshar and Durga lived separately, 


but the Courts below found that they were 
joint Anyhow the fixed rate tenancies 
in question were held after the deaths 


of Dur, and Bisheshar by their 
widows Musammat Mahesha and Musam- 
mat Neola Musammat Mahesha 


died in April 1893. Musammat Neola 
died in 1912 They had in ‘their life- 
lime mortgaged: 2 bighas 19 biswas of 
land in the village Misrapura, it is 
said, with possession in favour of Bin- 
deshri on.the 20th October 1885 They 
had similarly mortgaged 3  bighas 10 
brswas of land in the village Bisora 
with possession in favour of- Dhanpat 
in 1891. "The remainder of the fixed- 
rate holding in either place wasin their 
possession. 

In 1892 the zemindawvs of the village 
Misrapur filed a suit for arrears of rent 
for 1297 to 1299 Faslı in respect of the 
fixed-rate holding situated in the village 
Misrapura, including the land mortgaged 
with Bindeshii, and obtained a decree 


"for Rs 581-6 to which Bindeshri and: 


both the ladies were parties It is ° 
alleged that a portion of the above 


- arrears was due in respect of the land 


mortgaged with Bindeshri and the rest, 
was about the remainder of the fixed- 
rate holding in that village, which was 
held hy the ladies Neither the mort- 


-gagee nor the ladies. took any steps 


to pay the decretal money The result 
was that the zemandars got.the mort- 
gagees and the ladies ejected from the. 


` 
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entire fixed-rate holding in’ the village.” 
Misrapura under section ‘35 of the N.-W., 
P Rent Act (XII of 1881) and also 


took steps to realise the decretal money 
by the arrest of the mortgagee. The 
mortgagee theft paid Rs. 76-9 to the 
zemindars and secured his release; but 
he did not do so till after the ladies 
and he himself had been. ejected from 
the fixed-rate holding including.- thé 
portion which was included in the 
mortgage. . 

Bindeshri next filed a suit for- the 
recovery of the money paid by’ ‘him 
to the zemindars against Musammat 
Neola, as ,Musammat Mahesha had 
died meanwhile.. That suit was decreed 


ex parte, and in execution of that decree . 


he brought 17 b:ghas 1 biswa of the 
fixed-rate, holding situated in the 
village Bisora to sale, and purchased, it 
himself In other words he discharged 
apy that method a hability, a portion 
OL, 


hich was at all events due: by, 


miself. 

: Thë present suit has been filed by 
the plaintiffs to get rid of the auction- 
sale and to recover 8dighas 18 biswas 
out of the fixed-rate - holding, 
which was sold by auction and pur- 

‘ chased by .Bindeshn, the father of 
the present* contesting ' defendants, on 
the 2lst May 1898. The original mort- 
gage-deed, said to have been executed 

` by Musammat Mahesha'and Musammat 
eola in favour of Bindéshri on the 

. 20th October 1885, has not been :filed 


nor proved, and in the absence of any- . 


thing to show that there was a. con- 


tract to the contrary it was the duty” 


of Bindeshrij the mortgagee, under 
Bection 76 clause (c) of the Transfer of 
Property Act (IV of 1882), to pay any 
rent or other charges which fell due 
' in respect of the 
after the date of the mortgage. he 


did not pay those arrears the zemzn:: 


dars rightly made him a party to the 
suit for therecovery of those arrears 
and they were equally justified. in eject- 
ing him ‘from the mortgaged’ land and 


seeking to recover the decretal money + 
imprisonment. He . 


by his arrest and 
was not, however, liable for, the-.arreara 
of rent, if any, which. were due in 


'and the peculiar 


mortgaged property 
t ` established; and they cannot be regarded 


2 , 
s - 


iisas — 000 d 


respect of that. portion ofthe fixed- 
Tate holding which was not mortgaged 


.With; him, and he was entitled to 


recover what he had paid on that 


account from Musammat Neola or her’ 


successors-in-interest, 

There are no materials on the record 
to ‘indicate, how much of ‘the 'rent- 
decreé.was due in respect ofthe mort- 


gaged portion, and how much. was due , 


in respect'of the portion, which was 
not covered by the mortgage Had the 
mortgagee paid the money ‘when the 
notice'was issued to him ‘under sec- 
tion 35 of the N.-W. P. Rent Act (XII 
of: 1881); the’. holdin 
saved, and he would have been entitl-. 
ed, in‘ equity, to recover .from the 
ladies the ‘amount which he 


‘have paid On’ their account -He did 


not, however, do 80, and waited till 


the zemindars took steps to execute , 


the decree by  hi&'a&rrest. He could 
not in those. circumstances have sified 


‘to recover that portion of the amount 


which, he was lable to pay himself as 
a mortgagee of a portion of the holding. 

The rest of the «decree for arrears 
of ‘rent would, however, be binding 
on.the ladies and also their successors-in- 
interest, namely, the present plaintiffs, 


and ‘as held in Jhari Koer v, Bijar Singh 


(1) a valid sale could be effected to 
satisfy that liability. The learned 
Counsel for’ the 1: 

relies-on the decisions in Kristo Gobind. 
Mazumdar v Hem Chander Choudhury (2) 
and Bisheshar Das Dey.v. Kaval Kumar 
Dat (3) and his contention is that tle sale 
‘aforesaid will bé deemed to havé passed 
only the  life-interest ' possessed by 
Musammat Neola. The decisions~ in 
those cases were, however, based on the 
provisions of the Bengal Tenancy Act, 
circumstances there 


as an. authority for the proposition 


, that“ in’ all cases decrees for arrears of 


rent iae he rina be treated as: a 
personal -liability. e entire tenure 


was liable to be lost to the family for. 


(D, /4 Ind Cus. 805,21 A. D, 2.805; 45 A, 613; 
(1994) A T R. (A) 100 . . 
16 O: 511, 8“Ind, Dec (v0) $87. 
16 Ind. Cas,-437, 17 O. W. N. 387, 


, 


" 


would.have been ' 


aintiffs-appellants . 


e 
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the "non-payment of the arrears decreed 
in process of execution partly by sale 
‘and partly by ejectment. The entire 
liability cannot, therefore, be regarded 
‘as*personal As the materials on the 
"erd are not sufficient to determine 
. the extent of that liability, the lower 


: Appellate Court is directed to determine, 


‘after taking such additional evidence 
as the parties may &dduce, how much 
of the debt for the payment of which 
the property in dispute was sold, 
was binding on Musammat Neola 
nd Musammat Mahesha or on their re- 
versionary heirs 

Three months’ time will be allowed for 
the return of the finding and ten days 
‘will be allowed after the return of the 
` finding for filing son 

' K. 8. D. Appeal -remanded. 


à 


( 
LAHORE HIGH COURT. 
Fresr Orvin APPRen No. 399 or 1923. 
November 27, 1923. 

š Present: :—Mr. Justice Harrison and Mr 

; Justice Zafar Ali 
BHARAT NATIONAL BANK, LID, 
DELHI, AND oramus —DEFANDANTS— 
ÅPPELLANTS 
versus 
BANARSI DAS—PLAINTIFF— 
R885PONDBNT. 

Banker and customer—Loan taken by Bank— 
Interest, compound, credited tn accounts —Com- 
pound interest, whether, payable—Kstoppel—Gua- 
rantee by .Dtrectors—Liabuity of guarantors 
` "Two promissory-notes were exeouted by the 
defendant Bank in favou: of the bg un and the 
notes stated that interest would be charged at 
llper cent perannum Some time late: certam 
“Dreetera of: the Bank gave G personal arantee 
to the plaintiff rendering themselves ble for 

yment of the entire sum due on the notes The 

. Bak credited interest on the notes 1n ite accounts 
"with half-yearly rests, and made the same entries 
in the pass book of the plaintiff In a suit against 
e the Bank and the guarantors to recover the 
amount of the promissory-notes with compound 


interest * 
Held, 0) that it being the usual practıce of 
Banks’ to 


make out their accounts at regular’ 


$ntervals of six months or & year, to add ‘the 
amount of unpaid interest to the principal, and to 


bung forward tho 80 caloulated as the 


` 38 bound to 


dre item in the new account, and untae: pe: 
tice of the defendant Bank, whith they, 


llowed ın this case, they were liable to pay 


d interest on the amount of the pic 
et y [p 191, col 1] 


that, in any case, the Bank having by their 


own action led thio plamtift togbelieve that they 
were crediting him with compound interest, and 
then action in doing so having led him to ‘allow 
the account tò run on, they were debarred from 
urging that they were not liable to pay compound 

interest, [ibid 
(3) that the guarantors being Directora of the 
Bank and as such presumably $ of all 
that the Bank did and the method in which it 
conducted its busmess, they were hable to pay 
91; 


ky ial was due on the promissory-notes. [p 
CO. 
First appeal from the decree of the 
Senior Subordinate Judge, Ambala, dated 
the 16th January 1923 

Mr. Gokal Chand Narang, for the 
Appellants 


essrs. Devra) Sawhney and D. C. 
Ralla, for the Respondent. 


JUDGMENT.—The facts of this 


‘ease are that two promissory-notes were 


executed by the Bharat National Batik 
in January 1914 for Rs. 15,000 and 
Rs, 85,000, respectively, with interest at 
11 per cent. per annum in favour of Rai 
Bahadur Lala Banarsi Das. On the 31st 
October 1918 certain Directors of the 
Bank gave a personal guarantee Tender- 
ing themselves liable for payment of the 
entire sum due on`these promissory- 
notes. Rai Bahadur Lala Banarsi Das 
has brought this suit against the 
Bank and the arantors claiming 
Rs. 81,427-11-1. e execution, of the 


promissory-notes is admitted and the o nly š; 


points disputed are ‘whether the Ba 
pay compound interest as 
claimed with half-yearly rests; and 
whether, if it be held-that the Bank is 
liable to pay such interest, the gua- 
rantors are also liable and whether costs 
should be allowed on the entire sum. 


After the institution of* the suit a sum ` 


of Rs 13,142-3-6 was paid by the Bank 
and this has been deducted from the 
total amount of the decree, though costs 
have been allowed on the amount stated’ 
in the plaint. The plaintiff has put in 
cross-objections claiming the interest 
which has been disallowed from 
the date of institution to the date of reali- 
sation, a OF 


<£ 


v, 


t, 


i 


` 
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‘The all important question is that of 
the compound interest. The promissory- 
notes merely state that interest at ll 
per cent will be charged The Bank, 
however, has throughout credited in- 
terest in its accounts with half-yearly 
rests, and, not only has it done so in 
its own accounts, but it has made the 
same entries in the book of the 
Plaintiff. It is urged by the appellants 
that this was merely a clerical mistake, 


which was discovered by one of the: 


Directors of the Bank after the suit had 
been instituted, and that they were 
fully entitled to make the adjustment 


they have made, and thereby reduce the’ 


mount outstanding by over Rs. 29,000. 
The defendants-appellants rest their 
--whole case on the ‘wording of the 
promissory-notes They allege that it 
18 quite usual for Banks in this country 
to inéist on the insertion of a clause 
providing for the half-yearly rests and 
" ‘that the omission of such a clause points 
to a definite agreement made by*'the 
parties that there should be no such 
Tests, and that simple interest would bo 
` charged throughout. On the other hand 
as laid down in, Shastri’s Book on the 
Law of Interest, pages 115 and 119, and 
also in Halsburry's Laws of England, 
Volume 21, page 43 and Hart's Law of 
Banking, page 192, itis the usual practice 
of Banks to make out their accounts at 
regular intervals of six months or a 
year, to add the amount of unpaid -in- 
terest to the principal, and to bring 
forward the balance so calculated as 
the first item in the new account Not 
-only is this the common 'practiée but it 
is admittedly the practice .of the defend- 
ant Bank. What is infinitely more im- 
ortant, however, is that the Bank has 
Be its own action led the plaintiff to 
` believe that they were crediting him 
with compound.interest and there can 
be no doubt ‘in our opinion that their 
‘action in doing so has led him to allow 
the account to run on The wording of 


the promissory-notes does not exclude: 


the charging of compound interest.. It 
merely says that interest will be charg- 
ed at 11 per cent. The defendant Bank 
has ‘itself read this as meaning that 
gompound interest would be tharged. on 
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^ 


any amount not paid by due date and 


in our opinion the fact that they periodi- ' 


cally wrote up the -pass-book of the 
plaintiff, as they did, debars them from 


now urging that this was merely a ` 


clerical mistake and that both parties 


understood that simple interest only ` 


would be charged.- 

We find, therefore, that the defendant 
Bank'is liable to pay compound interest 
as claimed. i Y 

, In the year 1918 the guarantors signed 

"the following document: —“We do herg- 
by guarantee the payment by the Bank 
to your goodself, of the entire sum re- 
maining due to you under the Bank's 
promissory-notes," - This ' certainly 
renders them liable to pay any sum due 
on the 31st October 1918. The conclud- 
ing portion 'of the guarantee runs as 
follows:—"Failing this payment we 
agree to pay you personally whatever 
balance may be found due to- you on 
the said date together with the interest 

(as given ‘in the promissory-notes" It 
is contended that these words, excluded 
the charging of compound interest from 
the 3lst October 1918, ' ; 

Had the guarantors been Strangers it 
might be argued that the amount for 
which they are liable is the amount 
found to be due on, the 31st October 
1918 on the promissory-notes and simple 
interest on ‘the same from that date 
‘forward. As, however, it is admitted 
that these guarantors were Directors 
‘of the Bank and as such presumably 
cognizant of all that thé Bank did and 
the method, in which it conducted its 


business, we are of opinion that even ' 


from the 31st October onwards they are 
liable to pay whatever is due on the pro- 
missory-notes, 


‘On the question of costs it is admitted - 


- that no notice of suit was given and 
that Rs. 13,000 odd were paid at once. 
Under these circumstances we think 
„that no costs should have been allowed 
on Rs, 13,142-3-6 and to this extent we re- 
duce the amount of the decree. , : 

On the cross-objections we consider 


that interest should have been allowed ' 


after institution untilthe date of realiza» 
‘tion and this we allow.and we: accept 
- the eross-abjections in. so far ag to allow, 


, 
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BANSI PANDEY V CHANDRIKA RAL 
this interest at 6 percent.. per annum. 
The costs of the plaintiff will be paid 
throughout by the .defendant-respon- 
dents. . I 
. Z K. Appeal allowed in part ; 
Cross-objections accepted. 


`, PATNA HIGH COURT. 
APPEALS FROM ÁPPBLLATH DREORRES 
D Nos. 1511 AND 1792 or 1921 
Ë June 13, 1924. 
Present :—8Sır Dawson Miller, Kr, , 
, Chief Justice, and Mr. Justice Foster. _ 
8 A. No. 1511 or 1921 
BANSI PANDEY—APPELLANT ,' 
: versus 
CHANDRIKA RAI AND OTHEBS— 
RBSPONOENTS : 
S A. No. 1792 or 1921 
MATHURA PANDEY-—APPBLLANT 
- ' versus 
CHANDRIKA RAI AND OTHERS— 
RESPONDENTS. 
Construction of document—Transfer, whether 


lease or —Test. 
The sole criterion to determine whether & 


tiansfer is a lease or & mortgage, is to ses whe- 
ther ıt is made to secure the 1e-payment of a 
debt and whether there 1s a power of redemption 
1 red s ro either expressly or 
impli . 193, ` 
‘Appeal from & decision of the Sub- 
ordinate Judge, Shahabad, dated the 
98th May 1921, affirming that the 
Munsif, Third Court Arrah, dated the 
98th February 1920. . 
Mr. Swanandan Rai, for the Appel- 
; lant. ' . . 
Messrs. Parmeshwar Dayal and Jadu- 
bans Sahat,-for the Respondents. 
z JUDGMENT. , 
Miller, C. J.—The only question for 
decision in these appeals is whether 
certain documents which have been 
referred to as rehan deeds and which 
* are so described therein are mortgages 
or 
e of the plaintiffs appears to have executed 
three ;such documents in favour of the 
predecessor-in-interest of the, defendants 
whereby . certain land was put into 
their possession in consideration of a 
certain advance, the. conditions being, 
, generally, “that the. proceeds, of the pro- 
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leases. The predecessor-in-interest . 


perty should be taken by the lender 


in lieu of interest, that a certain rent 


should also be paid to the borrower,- i 


that the property should be redeemed 
at a date roughly about eighteen months 
after the execution of fhe deed with 
power to redeem in Jeth of any follow- 
ing year upon payment of the principal 
sum advanced. There was a further 
stipulation that in the event of the 
rent not being paid it should carry 
interest at 2 per cent. per-mensem and 
should be set off against the debt when 
the final settlement came to be made 
at the end of Jeth in any year’ There 
was a further provision as to what was 


‘to happen in the case of dispossession 


of the rehandars, it being provided that 
in such a case the lender should be 
competent to realise the entire amount 
with interest at 2 per cent from the 
date of dispossession. Finally the deed 
contains a provision to this effect “In 
security of this debt we mortgag&éd the 
rehan .property and we shall not: encum- 
ber it until re-payment of the réhan 
money, we, have, therefore, éxecuted this 
rehan deed 80 that it may be of use when 


required. , 

oth the Trial Court and the learned 
Subordinate Judge on appeal decided 
that this document was & mortgage and 
not & mere lease and that, therefore, 


the mortgagors were entitled to redeem, 

as they claimed in the plaint in the 

suit, upon `a deposit of the. amount 
' advanced. : 


From the decision of the'Subordinate 
Judge ‘the present appeals have been 
brought. It is contended as was. con- 
tended in the Court below that the 
document is really a lease and not a 
mortgage. I do not‘ think that any 


general. rules can be laid down cover- : 
ing all such ‘cases. Each of these" 


documents must be looked at and 
construed: according to tenor of the 
document. There are, however, certain 
principles which govern: the Court- in 
determining .cases of this sort and 
those principles haye, in my opinion, 
been accurately stated by the learned 
Subordmate Judge who. in a (very 
careful and lucid judgment has referred 
to the.salicht features of the document 


\ 


opes 
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.and. then.-laid down the principles which 
ought to be' followed in .construing. 
documents of this, sort. He says an 
I cannot do better than quote from: his 
judgment, “It is clear that. every case 
to.be dealt with: on.its own facts. 
QA. mortgage ° sometimes bears: much ` 
` closer affinity to.certain forms of leases," 
from which it is not often easily distin-, 
&uishable., The sole criterion for dis- 
, tinguishing a lease from a mortgage, is, I 
think, to see whether the.transfer is made 
to secure the re-payment of 8 debt and 
whether there is a power of redemption 
.Teserved to the lessor either expressly 
or impliedly so that it distinctly appears 
that the. parties. themselves in fact in- 
tended: the. transaction to be in- the 
nature ofa mortgage.” And applying 
‘these principles, he came to the con-. 
clusion that -the -dscuments in these 
„cases were purely mortgages - and, not 
leases. The learned Judge: has also. 
Pointed out. the salient features of the 
-documents, they are in the same tenor. 
The documénts, he says, recite that 
the, creditors. were to cultivate the 
areas and appropriate the produce: in 
lieu of interest, that they were to. pay 
„annually, to. the executants.a certain 
‘specified amount as rent, that-on non- 
payment of the stipulated. rent the 
executants would be entitled to 
get interest at 2 per cent." per mensem 
and when d paid the principal sum 
at the end of Jeth they: were to get 
possession of the rehan lands, and that 
if any portion of the annual rent 
remained unapid by.the- creditors, the 
éxecutants would.:be entitled to:-deduct 
that sum from.the principal amount at the 
time of re-payment, and if the-principal 
amount: was. not re-paid on, the due 
date the executants would.be mici 
to- re-pay the same at the end'-of Jeth 
any year following and .to enter into 
possession, in case the oreditors were 
; dispossessed from: the; land -by 'the acts 
ofthe executants the. former would -be- 
entitled to realise the whole .money with. 
interest at 2 per cent. per. mensem from 
the. date of dispossession: -till the re- 
alisation of their dues, vand finally- as 
security, the lands specified were hy- 


pothecated:to the defendants,” ' ^ 
: 13 I 
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195 
It seems: to me that upon the facts ` 

staled and having regard to.the. stipula- 

tions in the documents in question, 


` these lands were clearly hypothecated 


to the lenders for the purpose not enly 
of securing the interest.on their loan 
but also dor the purpose of: securing 
the  re-pgyment of the principal 
sum advanced In fact they could 


Temain in possession of this property 


for ever provided the loan was not 
re-paid. The mere fact that if they- 
did not pay their rent this might, be 
taken into account when the reckoniyg 
camie,.does not appear to me to make 


-any difference to the nature of, the 


transaction It was clearly not one of 
those cases where only an advance is 


made. and by the end of. :a specified 


number of years the land shall be: 
taken back by the borrower, the- loan 
being treated as having’ been paid off 
‘Principal and: interest, by the profits. 
Buch cases are regarded merely, as 
cases of payment of rent in advance. 
and are clearly not mortgages. In the 
present case, those features are clearly 
absent.' The land ‘dppears to me to 
have been mortgaged for & double 
purpose, both for securing the payment of 
interest, or rather, ås it is put, in lieu of 
interest ‘and also for ‘securing the re- 
parent of ‘the principal sum advano- 
e r T x r x Ry be R 
`I see ‘no reason to differ from the 
judgment of the learned’ Subordinate. 
Judge and I think that these appeals 
should be dismissed with costs, y 

^ Foster, J.—I agree. I 

tB ELE Appeals dismissed., 


*.OUDH JUDICIAL COMMIS- 

' > SIONER’S COURT. . 
Sgoonp Orvit APPRAL' No 88 or 1923., ' 
CM May 29, 1924." . x E 

; Present.—Mr. Pullan, A.J. O. 
NAND'KUMAR-—DEPENDANT— ° 
s ` APPELLANT) 20.7 
l ol! %ersus SE ; 
` BABU RAM PLAINTIFF AND OTHERS— 
'' — DEFENDANTS—HRESPONDENTS , , ° 
` Regustration Act (XVI of 1908), 25. 17—Family 


` ^ d 


r 


" 
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x arrangemeni—Acknowledgmeni! of title—Registra- 
hon—Long contrued nce of terms 
A document evidencifig a family arrangement 


which purports to be nothmg moie than an 


` 


‘admission or acknowledgment’ of title aheady m 
SYN does not require registration [p 194, 
co. 

‘ Where; however, 15 amounts to a declaration of 


„an agreement regulating the future respective 
rights of the parties to the property in dispute, 


at i8 compulsorily registrable under section 17 of, 


the Registiation Act [ibid] 
Satrohan Lal v N T Prasad, 35 Ind Cas 


«710, 19.0. O 75,30 L. J. 339, Jagram Misra 
» v. Busheshar Dubs, 35 Ind Cas 701, 38 A 368; 14 
‘A L J 449, and Thakur Umrao 81:ugh v Thakur 
2 n Singh, 10 Ind Cas 285,14 O O 133 at 
: W N.497, 8 A L J 485, 13 O. L. 

519, OM L. T. 507; 13 Bom L R 404, 91M 

L J 037,33 A 344,38 I A 104, (1911) 2 M W. 

N 942 (P O), refered to . 

“Lack of registraon may, in Certain cassa, be 
‘nade good by a long unte ipee the 
e terms an pulso. 

gistrable 155 col 2 T io dnd 
M. Musa v A Kumar Ga 1, 28 Ind. 

Qas 930;:42 O 801,17 Bom. L R. 420, 21 O L 

J. 331, 98 M L J 548, 190 W.N. 13 A. 

L. J..220, 17 M L. T 143, 2 L W 2958, (1015) 

M. W. N 621; 42 I A 1(P O, referred to. 
Second appeal against an order of the 

(Additional Sub-Judge, Gonda, dated the 

18th January 1923, reversing that of 

the Probationary. Munsif, Gonda, dated 

the 20th December 1921. Š 

- Messrs, Aditya Prasad and S. N. Roy, 

for the Appellants. °, 

w * Bishesharnath, for Respondent 
ó l- 
JUDGMENT.—The plaintiff in this 

„Buit and the two non-eontesting defend- 

ants are thethree sons of one Baijnath. 

The contesting defendant obtained a 

. decree against one of the non-contesting 

defendants Bhagwan Des. He sought to 

execute his decree against certain pro- 
perty which he alleged that Bhagwan 
as had inherited from his father. The 
plaintiff brought this suit for a declaration 
that the property attached by the con- 


, testing defendant as being the property 


, of Bhagwan Das is really the exclusive 
roperty of the plaintiff. The Court of 
° frst instance dismissed the suit, but this 
decision was reversed on appeal. The 
e facts are briefly as follows. Baijnath died 
in 1911 léaving three sons Babu Ram, 
Ram Das and Bhagwan Das. Babu Ram 
. made a statement disclaiming all share 
‘in the property in favour of his brother 
Bhagwan Das who was to be responsible 
ME 
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for paying off the debts of their * father. 
As a consequence of his statement 
mutation was effected of the whole ‘pro- 
perty in the name of Bhagwan' Das. In 
1918thekhewat was corrected and all three 
brothers were shown as owning the pro- 

ry in equal shares. In*1919 the three. 
Brothers jointly sold the property to pay 
off their father's debts. According to 
that sale-deed only a small portion re- 
mained unsold which was the exclusive 
property of the plaintiff Babu Ram In 
1990 the contesting defendant obtained 
this decree for a simple money-debt 
an Das. The question for 
decision is whether the statement of Babu 
Ram together with the order of the 
mutation Court in 1911 conferred an, ab- 
solute title in the property on Ty Mn 
Das or not. The lower Appellate Court 
has found that the statement of 1911 
which may be accepted asa family settle- ` 
ment isinvalid for want of registration 
and that a mere entry in the mutation 
register confers no title. . Consequently 
there is nothing to prove that the pro- 
perty did not continue in the ownership 


-of the three brothers or that they weré: 


unable to sell it in the year 1919: 

On the question of registration I have 
been referred to several rulings, in `parti- 
cular & ruling ofa Bench of this Jourt 
reported in Satrohan Lal v. Nageshar 
Prasad (1). z y š 

This ruling discusses the applicatión of 
Section l7 of the Registration Act and 

ivesa valuable test as to whether a 
ily arrangement ' put ‘forward’ in 
mutation proceedings requires registra- 
tion or not. The test isasfollowa.—  -' 

“If'it purports-to be nothing more 
than an admission or- acknowledgment 
of title already in existence it' does not 
require registration. On the other hand 
if it amounts to a declaration of an agree: 
ment which was to regulate the respec‘ 
tive. interests ôf the parties- in the pro: 
perty not merely in'presenti but'n'futuro 
then the document is one registration of 
which is compulsory under section 17 of 
the Registration Act." EM: 2 

In the present case the family agree- 
ment cannot be said to have been a mere: 
a? 33 Ind: Cas 770; 10 O. C. 75, `$ O, Lid,” 
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admission or acknowledgment of, title, 


already in existence. Babu Ram became 


on his father's death owner of one-third. 


of the property. His brother Bhagwan Das 
also became owner of one-third of the pro- 
perty. The result of this agreement, was 
to leave Babu Ram without any share m 
the property andto make Bhagwan Das 
‘sole owner of thewhole property It is 
impossible to refuse to' such & document 
-the application of the terms used in sec- 
tion 17 of the Registration Act. The 
document certainly purports to limit ‘or 
‘extinguish rights of Bab 
assign new M gre to Bhagwan Das. It has 
been pointe 
disbussion i in the ruling cited was held 
to be one which did not require regis- 
tration. In that case, however, there was 
no alteration of the’ shares in tlie proper- 
ty claimed ‘by the parties. They merely 
came to an agreement that such and such 
‘property should be held to be the eats 
of one and such and such other 
‘to be the share of the other. orr the 
Court held that this was merely a&n'ad- 
Jmission or acknowledgment of title 
' already in existence’ I am unable to 


find that the document in the present 


. case amounts merely to such an admis- 
sion or acknowledgment, I am support- 
ed in this view by a ruling of '& Full 
Bench of the Allahabad h Court 
reported as Jagrani "Misrain v Bisheshar 
Dube (2), in pi vou’ refer to 
that portion of the judgment of Richards 
O. J., which is reported at pages 372* and 
373. His Lordship says “Documents 
which disclosed ‘family arrangements’ and 
which at the same time ‘purport or operate? 
to create,-, declare, assign, ` limit. or 
extinguish eto., must be registered, just 
as much as any. other documents uncon- 
nected with family arrangements " For 

- the effect of non-registration of such a 

dogument I would refer to thé’ rulin 

their Lordships ofthe Privy Counci 

portedas Thakur Umrao Singh v. Thakur 

Lachman Singh (3). Of the document- 
(2) 35 Ind Oas 701; 38 A 386, 1k A L J 449. 
ROR Ind Cas 285, 140 O. 133 at p. 137, 15 

N 407,8 A.L. J 465 B L.J 519,9 M. ' 

É T S, 18 Bom L R 46 1M L J 637» 

38A 314, 33 I À 101, qa) E MW N. 
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"before their Lordships they: wrote: ' “It 


seems. clear'that th#t document is a non- 
testamentary: instrument: It was a 
family arrangement. It fails of effect 
simply because it was not registered, as 
required by the Registration Act JII of 


.1877,.gection 17."- 


The &ppellant has, however, &rgued that 
even if this document i is void for lack of 
registration there is authority for holding 
that the agreement contained in that 
document may still be vaild. The authori- 


"ty cited is the ruling of their Lordëhıpa 


of the Privy Oouncil'reported as 

homéd Musa v. Aghore Kumar Gunguh (4) 
‘but that case is very unlike the one before 
me. This was a.suit forredemption and 
the &greament of compromise which lack- 
ed registration was acted upon and 
carried ouf by all the parties to it and 
by their.successors-1n-title for a period of 
30-or 40 years. There 1s nothing to show 
that the document in the present case was 
ever acted upon except in so far as, an 
entry was made in the mutation register 
in support of its terms. On the other 
hand only 7 years later the entry in the 
khewat was altered and the three brothers 
who alone were ‘toncerned: with' the 


property sold the property as though the ' 


reement of 1911 had' never been made. 
T is 1s emphatically not a case in which 
lack of registration can be made good 
by a long continued observance of the 


` terms of the agresment. ` 


In the grouánds of appeal: two other 
points were raised, namely, that the 
plaintiff was estopped by his own &dmis- 
sion of 1911, and that in any.case he was 
not entitled to more than one-third of the 
property, but neitherof these ‘points have 
been argued in appeal. The last plea 
raised - 1s. that in equity the plaintiff 


should not be allowed to succeed, but in’ ; 


this case: the defendant-appellant ob-. 
tained á simple money-decree against 
Bhagwan Das, and there 1s nothing to`, 


: show that he was even aware that Bhag- 


wan Das had any claim to.this property. 
Nor has it been. shown that the alter- * 


' ation 1n the khewat and ihe sale-of the 
I (4) 28 Ind Cas 030 42 0 “801, 17, Bom. L R; 


28M LJ 180 W N. 
7M L T 143: 2L W Ay 
42 L A.1 (P. O). ` 


430, 210 L J 231, 
250; 13 A. L. T, 220, 1 


"ide 


property by the three brothers were in 
any way connected with the money claim 
.of the defendant-appellant which was not 
decreed till the year 1920 whereas the sale 
wain 1919. Inmyopinion the decision 
of the lower Appellate Court in this case 
was correct and I dismiss the appeal with 
costs, 
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ilegahty or immorality. [p 200, col 2] 
A Hindu father ond his minor sons ware ad- 


of the father of a joint 


Nadine 1nsolvents. dd ihe Official Receiver, 
the enfire interest, of all the. 


to conve 


of tho family, ineipding tio mnom, 
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ficial Hoceivei can exercise’ 


"pie 


im veg dicated l the ali 
TO: y Judica insolvents e en 
propery acquired all the eight and title of 
the Official Naseer which he possessed in every 
ty and the sale-deed. had, therefore, the 

elect at paming the interest of all the members 
of the family includ the share of the minora, 
although the Official 
purport to exercise the father's power of dis- 
postion vested m him [p 198, col 2] 

Bina; Nopant v Sreemutty Pura Sundary Dase 
24 Tnd Cas 208: 42 0.50, 27 BL D d 89. 1L 


W 555 180 W N 1313, (1914) M W. N. 075; . 
16 M L. T 338, 12 A’ L J 1185; 16 Bom L R. 
706, 20 O L J. 368,411 A, 169 C), Gharab 


Ulla v Khalak Singh, 25 A 407, IA 


W. 


165, 5 
N s, 8 Sen PO 


n v Su a Iyer, 53 Ind. 
Oas En Po M. W N. 550; relied on. 
Balwant Singh v Rev U Clancy, 14 Ind. 


Where a Recoive: had been appointed by the 
Local Government under section 19 (1) of the 
Provincial Insolvency Act, for a District and the 
Insolvency Court on passing an order of ad- 
judication of a person as insolvent, referred the 
insolvency petition‘ to the Official Receiver 
“for further proceedings,” and the latter affected a 
sale of the ipaclvent® property 

Held, (1) that the eceiver of the Dia- 
trict must be deemed to have been appomted 
Receiver in the insolven ay R 189, col. 15 

2) that the absence ormal vesting order 
«ai not vitiate the sale by the Official Recel Recelver ; 
[p 199, col 2] 

) that in any case, the acts done by the 
[9] ) A Receiver inadministering the estate must 
be deemed to have been acts done by hm ag 
agent of the Court, which became valid and 
binding on subsequent ratification by the Court. 
[p 200, col 1] 
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Cas 340, MEM. SAT, 40 M. L. J 13.L 


#27; (1081) M. W. N 135; 28 M L. 233, M 
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Cas 507, 43 M 869, 12 L W 262, (1920 
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yhich weie dischar, 
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„Messrs, A. Krishnaswamy. Aiyar and , 
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ents. 
JUDGMENT. P 

Phillips, J.—The plaintiffs in this 
suit are the sons of defendants Nos. 1 and 
2'and in 1912 defendants Nos. 1 and 2 and 
third defendant, who were carrying on 
business together were adjudicated 
insolvents, and at the same time the 
plaintiffs who were made petis ‘to the 
insolvency petition were also adjudicated. 


The family property of defendants Nos. , 


l and 2 was sold by the Official Receiver, 
and now the plaintifis hring this suit 
to recover their 4/9ths share in that 
property, on the ground that they were 
wrongly adjudicated insolvents and that, 
‘consequently, the sale of their property 
by the Official’ Receiver was. void, as 
against them. 


Assuming that the plaintiffs who were 


then minors were wrongly adjudicated 
insolvents, the question remains whether 
the sales effected by the Official Receiver 
did or did not pass their interest in the 
family property. 

The sale is objected to on two grounds, 
firstly, that the Official Receiver pur- 
ported to sell the share of the plaintiffs, 
and, not having authority to. do so as 
their adjudication was egal, the pro- 
perty did not pass, and, secondly, it 
18 contended that the . property of the 
insolvents did not vest in the Official 
. Receiver. ‘The Subordinate Judge has 
decided the second point against the 
plaintiffs but has found on the first 
point that the Official Receiver purported 
to sell’ the plaintiffs’ shares as well as. 
the shares of their fathers, defendants 
Nos. 1 and 2, and that, as he had no 
right to sell the minors’ shares, the 
sale is not binding upon “them. On 
referring tothe sale-deeds Exhibits 
XVI, XXII, XXVIII, XXX, ete, we find 
that the Official Receiver sold the, .pte- 
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perties "belonging ta defendants Nos. L 
to 3 and the. plaintiffs. In several of 
the saledeeds there is also a recital 


‘that these persons had all been adjudieat- 


ed. insolvents, and it is these! documents 
that thé Subordinate Judge has inter- 
preted as -constituting a sale of the 
minors’ rights in the property separate- 
ly from 
adjudicated insclvents. The appellants, 
however, rely on two cases decided by 
thePrivy Council, namely, Bizraj Nopani 
v Sreemutty Pura Sundary Dasee (1) ard 
Gharib Ullah v. Khalak Singh (2). The 
former was, a case of a sale wherein 
the vendor purported to sell certain 
property as the beneficial owner. As 
a matter of fact, he was not entitled 
to the property as beneficial owner, but, 
as an executor he had full title to the 


the. rights of those legally. ' 


property, and it washeld that, inasmuch , 


as he purported to pass the whole of the 
property and h power to do s0, as 
executor, the title. pasesd, it being held 
that“the plain legal interpretation of the 
deed should not be allowed to be affect- 
ed by speculations as to what particular 
rights existing in fhe various vendors 
were present to the minds of some or 
all of the parties to the conveyance, at the 
date.of its execution.” 


Applying this principle to the present 
case; we find that ‘the Official Receiver 
lad power to sell not only’ the. share 
of the adult insolvents, but had also 
vested in him the powerof these insol- 
vents as fathers to sell their sons’ 
interest in the propertv for the payment’ 
of ‘antecedent , debts. The Oficial 
Receiver had, therefore, power to sell 
the shares of the plaintiffs, as‘well as of 
the fathers. The: recital in the'deed is 
that the property belonging to all the 
members of the family is sold and 
there is no specific recital'that the 
shares of the various persons’ are Bold 
separately. It is, therefore, difficult to 
read into the document any intention 


91 Ind. Cas 208 


Q) 42 O 36, 97 M L.J 93, 
' 1L W 555,18 O W. N° 1313. (001) M. W N 
679, 16 M L T. 338, 12A L J.1185, 16 Bom Le 
R 198, 3) 0 L J $68, 411 180 (P 09 
p 25 A 407, 301 A 165, 5 Bom I, R 478, 
7 Ü, W, N, 681, 8 Ser. P; C, J. 483 (P. Q), _ 
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to sell the shares ‘separately, and, in 
accordance with the principle of Bijraj 
Nopani v. Sreemutty Pura Sundary 
Da&e (1) it must be held that the pro- 
perty which was purported to'be sold 
and which actually was vested in the 
Official Receiver would pass to the 
vendees, and: that property includes the 
shares of the sons. The second case, 
Gharb Ullah v. Khalakh Singh (2), is a 
case where the manager of a family 
mortgaged, in conjunction with another 
mfajor member of the family and a minor 
represented by his mother as guardian, 
the whole family property. Although 
‘it was held that the mother as guardian 
of the minor could not make a mortgage 
of the minofs property, without the 
sanction of the Court which was not 
obtained, it was held that the managing 
.member had power to sell the whole 
property for the benefit of the family, 
and that, therefore, the whole of the 
property passed, Here again, although 
the minor's interest; purported to be 
conveyed, and the minor through his 
. guardian was a party to the document 
yet as the er had'the right to 
dispose of the minar’s interest also, the 
minor's interest was deemed to have been 
mortgaged. On the authority of these 
two decisions, I think it is clear that 
the sale-deeds executed by the Official 
Receiver had the effect of passing the 
interest of the minors but it is argued 
for the respondents that there are other 
cases of the Privy Council which take 
a contrary view, namely, Balwant Singh 

' pose Rev. Rockwell Clancy (3) and Ganesha 
Row v Tulja Ram Row (4), but both these 
cases are distinguishable In the former 
case, there was a specific statement in 
the ‘sale-deeds that the vendor was the 
only sharer in the property and he did 
not in &ny way purport to dispose of 
the rights of his brother, who was sub- 
sequently found to be entitled to a 
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share. The document was explicit and 
referred only to the interest of the actual 


vendor. In the second case, a father 
and his son entered into a compromise 


‘of a suit, the father purporting to act 


ardian of the son. It was there 
that, as the father had not obtained 
the permission of the Oourt to enter 
into the compromise, the compromise 
was not binding on the son,’ and the 
plea that the father could have entered 
into the compromise in his personal 
capacity and thereby made it binding 
on his minor'.son: was not accepted, 
although the case in ‘which the minor 
is represented by some other person as. 
guardian was expressly left opan, possi- 
bly with reference to the decision in 
Gharib Ullah v. Khalak Singh (2). On 
the ground, therefore, that the compromise 
was entered into by the father not 
only on his own behalf but on behalf 
of his son, and that’ he had not obtained 
the permission of the Oourt, the com- 
promise was held not to be binding 
under section 462, Civil Procedure Code. 
I am, therefore, of the opinion that the 


as 


‘sales by the Official Receiver which 


pone’ to sell the whole property 
longing to the family had the effect 
of passing the whole property, for the 
right of disposing of the whole pro- 
erty had become vested in the Official 
iver, and he must be deemed’ to 
have sold that right. I may also refer 
to ‘two decisions of this Court, in support 
of thisconclusion, Gottukkula Surapa Raju š 
v. Gottumkkula Venkayya (5) and 
Rajagopalan v. Subbarama ‘Iyer (6). 
Another case relied on by the appellants, 
Sabapathy Chetty v. Ponnusawmy Chetty 
(7), is apparently in conflict with the 
Privy Council decision in Balwant Singh 
v. Rev. Rockwell Clancy (3) but itis un- : 
necessary to discuss that question here. 
It has been repeatedly decided that the 
power of a father to dispose of his son's 
share does’ vest in the Receiver, when 
the father becomes insolvent, and there 
was nothing in Mr. Krishnaswamy Aiyar's 
argument of sufficient force to induce me 
to re-open the question.. In view of this 
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finding, the plaintiffs’ suit would have 
to be dismissed; but Mr. A Krishnaswamy’ 
Aiyar seeks to support the decree on the 
ground that the decision of- the Sub- 
ordinate Judge that the property-of the 
insolvents had become vested in the 
Official Receiver is wrong. The order 
of the District Judge on the insolvency 
petition was as followa—"Petitioner No 1 
examined. Noopposition Adjudication 
order passed Referred to Official Recerver 
for further proceedings EE NE 
It is now contended that this order does 
not amount to the appointment of a 
Receiver under section 18 (1) of the Pro- 
vincial Insolvency Act and that, con- 
sequently, the property did not vest in 
the Official Receiver. That section runs 
as follows .— 
` "The Court may, at the time of the 
order of adjudication, or at any time 
rwards, appoint a Receiver for the 
property of the insolvent, and such 
property shall thereupon vest in such 
lver. is 
It has been held in several cases in 
this Court that an appointment order 
i8 necessary, and that the property does 
not vest in the Official Receiver without 
such order, but I would hold that even 
if this proposition is conceded, it does: 
not help the respondents, because there 
is an order of appointment in this 
case. Under section (19) (1) "the Local 
Government may appoint such persons 
as it thinks fit (to be called Official 
REG YS) to be receivers under this 
ct, 2 
In the present case sych a Receiver 
had been appointed by the Local Govern- 
ment for the District of Tinnevelly 
and it appears to me that the . Court, 
having passed an order of adjudication 
and referred the insolvency petition to 
the Official Receiver for ' further pro- 
ceedings, must have intended to appoint 
and be deemed to have appointed the 
gentleman called “ Official Receiver" as 
the Receiverin this particular insolvency. 
I. am not prepared to hold, as con- 
tended by Mr Krishnaswamy  Aiyar, 
that the proceedings in the District 


Judge's order must be read as meaning ' 


judicial proceedings onlyphis argument 
being -thát - the reference. ‘was, merely 
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a reference to thé Official Receiver to 
exercise the powers, which could be 
"delegated to. him under section 52 of 
the Act. No such limitation 18 found 
in the order itself and, therefore, the 
order “referred for further proceedings” 
is only intelligible m the view that 
the case, was referred to the person 
who had been appomted Receiver under 
the Act, with ‘the intention that he 
should act as Receiver in this particular 
case and the order amounts to an order 
of appointment, It is quite clear that. 
the Oourt, the Official Receiver and all 
the parties acted under the impression 
that a Receiver had been appointed and 
that the insolvents’ property vested in 
him. This order was in 4912 and ever 
when this suit was brought in 1918 1t was 
recited in the plaint that the propeity 
vested in the Official Receiver, and it 
was only during the course of the trial that 
the question was raised by the plaintiffs 
apparently upon a perusal of the order 
of the District Judge, and of a subse- 
quent formal order passed by him in 
1916 appointing the Official Receiver 


‘as Receiver for ‘the property of the 


insolvents in this case. This subsequent 
order was not passed by the same 
Judge who passed the original order 
and cannot,affect'in any way the mean- 
ing of the fermer order The cases 
relied upon, namely, Official Receiver 
of Trechrnopoly v. Somasundaram Chettier 
(8), Muthusami Swamrar y. Somoo Kan- 
:diar (9) and Vythiahnga Padyachi v. 
Ponnuswami Padaycht (10) are cases in 
which no order of appointment had been 
made The petitions of the insolvents 
having been sent to the Official Re- 
ceiver before adjudication, such an order 
passed before adjudication could hardly 
be interpreted as an order passed at the 
time, or after adjudication, undor sec- . 
tion 18 (1) Those cases are, therefore, 
of little value, in the present case, in the 
view that I take of the Distiict Judge's 
order of 1912 which was passed at the 
time of adjudication There is another 


(8) 34 Ind Cas 602,30 M L J 415 
(9) 59 Ind Cas 507,43 M. 869,12 L W 262, 
1920) M W N 537,30 M L J 38. 
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case .reported in Subba Aiyar v. Rama- 
swamt Aryangar (11) in which it was 


held that, although there had been no 


order appointing a Receiver, yet the 
acts done by the Official Receiver in 
‘administe1ing the estate would be 
deemed to be acts done as agent of the 
Oourt, such acts being subsequently 
ratified and, therefore, valid. It is sug- 
gested that the decision ın Subba Aryar 
v. Ramaswami Avyangar (11) is not right 
because at’ the time the order of agency 
was passed, the property had not vested 
in the Court, but whether or not this 
is a valid objection the same 
: objection cannot be taken in the 
present case, because by the order of 
adjudication , the property became 
vested in the Oourt écepting this 
case as an authority for the proposi- 
tion that the Official Receiver could 
act as agent, it is clear that the sub- 
I1 ratification by the Oourt would 
make the proceedings valid. I would, 
therefore, hold that the property of 
the major insolvents was vested in the 
Official Receiver at the date of the sale 
and, consequently, the sales are effective 
either, as acts of the Receiver properly 
appointed, or as the agent of the Court. 

everal other pleas were raised by 
the plaintiffs, such as, the immoral nature 
of .the debts incurred by their fathers, 
the fraud practised by the Official 
Receiver in -administering the estate, 
and collusion between him and the 
creditors These points have been found 
against the plaintiffs in the lower Court, 
although there are several remarks in 
the judgment which go to show that 
the learned Subordinate Judge thought 
that there was a good deal-of force in 
the contentions; but itis now conceded 
by Mr Kmshnaswamy Aiyar that he 
can point to nothing in the evidence 
to substantiate these pleas of immorality 
sor fraud. I may add that the fraud 
was not specifically pleaded, nor was 

issue taken thereupon, and it would 
Sadly be fair to allow fraud to be 
proved without specific allegation 
thereof. š 


(11) 62 Ind Cas 340, 44 M 517; MO 
2 L. W, 227, (1991-M. W.N, 


;HOM L J'209, 
135, 29M L. T. 
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As the result of the above, the appeals 
are allowed amd the plaintiffs’ suit 
dismissed with costs throughout. 


Venkatasubba Rao, J.—I agree, 

Mr. T. R. Venkatarama Sastry, the 
learned Vakil for the appellant, assumed’ 
without admitting that the adjudication 
of the munor plaintiffs as insolvents 
was illegal, and -the appeal was argued 
on this footing. The first question that 
arises is—under the conveyances from’ 
the Official Assignee does the “entire 
property pass to the alenees or does 
the interest only of the adult co-par- 
ceners pass? The leained Sub-Judge has 
found that the debtsof the Ist and 
2nd defendants were not incurred for 
ilegal or immoral purposes and ‘it ig 
now a settled rule that the Official 
Receiver can exercise the rightof the 
father to dispose of the ‘sons’ interest 
in ancestral immoveable estate for the 
payment of the father’s debts, not 
tainted with illegality orimmorality The 
sale-deeds filed in the case show that the 
‘Official Receiver purported to convey 
his entire interest in the properties in 
question It is, no doubt, true that he 
professed to act as the assignee of the 
adult, as well as the minor insolvents 
and that he did-not purport to exercise 
the power possessed by a Hindu father 
to dispose of his son's interest, for 
causes which are recognized as just 
and proper. But all the same, I think 
in the circumstances the alienees ac- 
quired the right and title of the Official 
Receiver, which he possessed in every 
capacity 

In Bujray Nopani v.Sreemutty Pura 
Sundary Dasee (1) it was held that the 
title vested m an executor passed 
under the deed by which he purported 
to convey all his right and title in 
the property sold although he did not 
expressly state in it, that he was con- 
veying the property in his capacity as 
executor Their Lordships observe 

“The deeds states plainly that what- 
ever right or title the vendors possess is 
to go tosupport the conveyance, and it 
is 8 settled rule that the meaning of a 
deed 18 to ba decided by the languaga 
used, interpreted ın its natural sense:" 
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“This principle was also recognised in 
Gharib Ullah v. Khalak Singh (2). One 
of the three brothers ‘constituting an 
undivtied Mitakshara family was a 
minor, and his mother, as his guardian, 
executed ‘the fhortgage-deed, along with 
the ‘two adult ‘brothers, It was found 
that ‘the mother was incompetent to act 
88 the minors guardian; but their 
Lordships held that'the mortgage must 
be considered to be a mortgage by the 
‘family, entered into by its Karta and 
could, so far as the mortgage was found 
to have been made for the ‘benefit of 
the family and for legal necessity, be 
enforced against all'the members. 


The true principle deducible from ' 


.these cases seems tobe this. The first 
question that arisés 18, did the executant 
purport to pass the whole property? The 
next question is, was he ina position 
to validly convey it? Ifthe two ques- 
tions’ are answered’ in. the affirmative, 


the third question arises, is there any- , 


thing in the deed to repel the pre- 
sumption that he intended to convey 
the title he possessed in every capacity ? 
Judged by this test, there can be no 
doubt that the alienees before us 
pequired the interest of the fathers as 
well as of the sons in the properties 
conveyed by the Official Receiver,’ 

Mr. A. Krishnaswamy Aiyar, the 
learned Vakil for the respondents : con- 
fended that the interest of the 
sons did not pass and relied upon 
Balwant Singh v. Rev. Rockwell: Clancy 


(3). The ancestral family in that case - 


consisted of Sheoraj Singh and Maharaj 
Singh. The former was the sole mort- 
gagor and: by the deed of mortgage, after 
declaring that. he was the absolute 
owner and that there was no sharer in 
the property, he purported to mortgage 
it. Maharaj Singh was not a mortgagor 
and he was made a party.to the deed, ın 
order that the fact of his. having signed 
it might afford evidence that he had :as- 
sented to the taking of the loan and the 
gaing of the mortgage by-. Sheoraj 

ingh. Their Lordships found-8a 8 fact 
that Maharaj Singh was a minor ón the 
date of the mortgage and held that as the 
mortgage was not made ,by Sheoraj 
Bingh as the manager of the family or 
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in any respect as representing Maharaj 
Bingh, the mortgage-deed did not affect 
the latter, or his interest in the estate. > 

This decision is not opposed to-the ¿wo 
‘cases already cited, for, in it the essential -+ 
elements I have referred to are wanting? 
Sheoraj Singh obtained the loan in his 
assumed position of the absolute owner. 
of the estate and not’as the manager of 
the joint'Hindu famuly. There was an. 
implied denial by: him.of his possessing 
any capacity which 1s consistent with the 
recognition of the mimor’s title and 
while he denied the minor's right he 
could not be held to have conveyed the 
estate on behalf of the minor. In the. 
circumstances, it was unnecessary to find 
whether Sheoraj Sigh was,in a position 
to validly convey the pioperty and accord-. 
ingly although’ the High Oourt gave a 
finding that he was not, the Judicial . 
Committee did not consider it: necessary 
to deal with that question. ; 

l'am'of the opinion that the present 
tase comes within the principle enunciat- 
ed and acted upon in Bira) Nopami v. 
Sreemutty Pura Sundary Dasee (1) and 
Gharib Ullah v. Khalak -Singh (2), 
and that our decision on this point 
must, therefore, be 1n favour of the ap- 
pellants.. Ç ‘ 
` I now'proceed to-deal with the next 
argument of Mr. A Krishnaswamy Ayyar 
that the properties’ did not vest in ‘the 
Official Receiver. Section 18'(1) of the 
Provincial Insolvency Act III of 1907 
runs thus — ' 

“The Court may, at the time ofthe 
order of adjudication, or at any time after- 
wards, appomt a Receiver for the ‘pro- 
e insolvent, and such pıc- 
perty shall thereupon vest in such. Res 
ceiver.” ; ES 

On the 29th November 1912, the Dis- 
trict Judge made the following order —: 

“ Adjudication ordei passed.: Referred 
to Officidl Receiver for further proceed- * 
ings i 

‘The argumentis that the QCourt.did e 
hot'appoint a Receiver for the property of 
the insolvent and that, therefore, 14 did 
not vest in the Receiver. I do not.think 
this argument is sound. No set form of 
words is prescribed to make the appoint- 
ment of Receiver, In thig case; “the | 


toe 
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order directs the (Official Receiver to 
' tako further proceedings. Section 30 of 
the Act sets out some of the proceedings 
` he, was to take. It says that the 
Receiver shall realise the property of the 
debtor and for'that purpose may perform 
certain acts, These proceedings, the 
Official Receiver could not take, unless 
he was the Receiver of the estate. The 
order by implication, therefore, appoints 
the Official Receiver, the Receiver for 
the property of the insolvent. The 
parties, the Court, the Receiver himself 
and atrangers to the estate, understood 
the order in this sense That the plaint- 
iffa also understood, it in the same way 
is apparent from their plaint., Mr. 
e Krishnaswamy Aiyar contends that _ the 
word “proceeding” means “Judicial 
roceedings" and that the order is to 
Ë construed as directing the Receiver 
to exercise the jurisdiction delegated to 
him under section 52 of the Act. But 
'I am unable to accede to this contention. 
The word "Proceedings" does not 
occur in section.52 whereas it occurs in 
section 20, and in the latter section, the 
proceedings contemplated have reference 
to the administration of the insolvent's 
estate. This being my construction of the 
order in question, the cases relied upon 
by the learned Vekil namely, Oficial 
- "Hecewer of Trichinopoly x. Somasunda- 
ram Chettiar (8), Muthusamt Swamiar 
v. Somoo Kandiar (9), Van 
Padyachi v. Ponnuswamt Padyachı (10), 
and Kavalı Sankara Rao Garu v Turla- 
pat. Ramakrishnayya (12), are die 
tinguishable. ? 
ere is yet another ground on which 
the sale by the Official Receiver may be 


upheld. Under section 16 (2) (a) on the’ 


. making of an order of adjudication, the 
property of the insolvents vests in the 
Court and’ under section 23 where no 
Receiver is appointed, the Court has the 

* rights of a Receiver Section 20 provides 
that the Receiver shall realise the ‘pro- 

e perty of the debtor and for that purpose 
may sell any property: of the insolvent. 
Clause ʻe) of the same section says that 
the Receiver may appoint an agent to 
I Cas 394, 46 M L J 184, (1924) M 

Wh 158. M M L, T 3; 1024) A. L R. (L) 461, 19 

LW.4 ` N 
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_take any proceedings. Reading the. 


order in question in the light of the 
above sections, it is obvious that in any 
event, the Official Receiver was empower- 
ed by the Court as its agent to. sell the 
properties, and the sales effected by him 
are valid in this view. This was in 
effect what was heldin Subba Aiyar v. 
Ramaswami Atyangar (11) and I am 
prepared to follow it. On this point 
also, therefore, the respondent fails. 

In the result, I agree with the order 
proposed by my learned brother, p 

Ey the Court.—The memorandum 
of objections in Appeal No. 216 of, 1921 
is dismissed. There will be no costs. 

Y N. V, Appeal allowed. 

Z. &. 


ALLAHABAD HIGH COURT.. 
Lerrges PATENT APPEAL No 139. 
oF 1923. 
July 28, 1924, 
Present :—Mr. Justice Sulaiman and - 
` . Mr. Justice Mukerji. 


: GHURIYA AND OTHERS—PLAINTIFF8— , k 


, APPRLLANTS 
versus 
BANESHWAR AND OTHERB— 
, DHPBNDANTS—RESPONDBNTS. 

Agra Tenancy Act (II of 1001), s 177—Surt for 
ejectment—Defendant clarming to be proprietor—- 
A , where les 

laintiff brought a’ suit for ejectment allegin 
that the defendants were his sub-tenants One o. 
the defendants pleaded that he was not a sub-ten- 
ant at all and asserted his own possesmon of the 
land ın suit as propristor . a 

Held, that a question of proprietary title was 
involved in thesuit and an a against the 
decision of the Trial Court lay to the District 
Jud, ‘ 

Bindeshwarı v Gokul 22 Ind Cas 964, 38 A. 
18$. 19A L J.951(F By foued 

: Letters Patent ppeal against a 
judgment of Mr Justice Kanhaiya Lal, 
dated the 4th of May 1923. 

Mr Sada Nath Mukerp, for the Ap- 
pellants. 


JUDGMENT.—This is a plaintiffs’ 
appeal arising out ofa suit brought for 
ejectment against the defendants on the 
allegation that the defendants were his 
sub-tenants, MU E M 
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Baneshwar, one of the, defendants, 
pleaded that he was not a sub-tenant at 


all and that there was no relation of- 


landlord and tenant between the plaint- 
iffs and him. , He asserted that he held 
possa -of this land as his khudkasht, 

eing himself a’ proprietor. , 

The First Court ftamed two issues :— 

(1) Does the relation of landlord and 
tenant exist between the eal ? 

(2) Is the defendant 3 himeelf a 
zemindar, and the plots a dispute’ his 
khudkasht? — ' 

It came to the conclusion that the 
defendant No.3 was not & sub-tenant but 
was in possession as proprietor, and that 
the claim having been brought more 
than six months after dispossession, was 
barred? by time. 


the District Judge who held that the 
yen. of the zemindar was in col- 
usion with -the ostensible lessee, his 
karinda, who was not the real lessee of 
the plot. 
himself was the real lessee and that his 
karindá was a mere benamidar. On 
this finding he naturally decreed the 
suit. 

On an appeal by the defendant to this 
Court, a learned Judge of this Court has 
allowed the appeal and directed that the 
memorandum of appeal be returned to 
the plaintiff for presentation to the proper 
Court inasmuch as in his opinion no ap- 
peal-lay to the District Judge The view 
taken by the learned Judge was that in a 
case of this kind no question of proprie- 
tary title was raised 

This view is in direct conflict with the 
pronouncement of the Full Bench in the 
case of Bindeshwari v. Gokul (1) which 
apparehtly was not cited before the learn- 
ed Judge. The case is on all fours’ with 
the case decided by the Full Bench and 
cannot be distinguished. 

We accordingly allow this appeal and 
setting aside the order of the learned 
Judge of this Court restore the decree of 
the lower Appellate Court with costs 

K.S D ' , Appeal allowed. 
a Ind Oas 984; 38 A. 183, 13A. L J. 251 
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` PATNA HIGH COURT. 
APPEAL FROM APPBLLATR Drorse'No 1474 
oF 1921 I 
August 6, 1924. m 
Present: —Mr. J ustice Ross and 

Mr. Justice Sen - 

RAJENDRA NARAYAN SINGH DEO 
AND OTERA DEM Susu aN 


MAHESH CHANDRA OHATTERJÍ— 
' PLAINTIFF—RBSPONDENT. 
.Landlord and tenant—Rent-decree—De of 


decretal amount by purchaser of portion o olde 


—Whthdrawal 
w 


by landlord, effect of— f 


co-tenant 
. Where the purchaser of & portion of a hol 
deposita the adem due undera rent-decree an 
the landlord withdraws that amount, it 18, no 


' longer open to the: landlord-to say that he ‘didy 


not recognise the purchaser as d co-tenant of the’, 


ppeal from a decision of the Subordi- 
Ee udge, Purulia, dated the 18th June 
1921,confirming that of the Munsif, Raghu- 
nathpur, dated the,31st January 1921, - 
Mr. 8 P. Sen, for-the Appellants, 
Mr. A. K. Roy, for the Respondent. 

] JUDGMENT. a 
Ross, J.—This is an appeal by the 
defendants” The plaintiff purchased. - 

Moi of & holding of one Mangaram in 
ouza .Haraktore, ‘of which the defend- 
&nis are the patnidars on the 6th “of 
Baisakh 1308. The landlorde' brought 
a suit for rent against the original 
tenant Behari the son of Mangaram 
in 1919 and got a decree and sold 
‘the holding which was purchased by 
the decree-holders. The- plaintiff then 
deposited the amount of the decree 
and wanted the sale to’ be set ana 
The defendants objected and the 
iffa petition was dismissed for 
and the defendants got possession The 
plaintiff then brought this suit for a 
declaration that the rent-decree was 
frandulent The point of the plaintiff's 
case was that on & previous occasion, 
when there had been a decree for 
rent in 1912, he' had deposited the 
amount, of the decree and the amount® 
had been withdrawn by the landlords, 
The ‘learned Subordinate Judge has 
taken the view'that this withdrawal of 
the amount of the deposit amounted tó 
& recognition of the plaintiff as Bs Q0-. 
tenant of the holding. 


RN 
The plaintiffs preferred an appeal to ' 


tae fault 


904 — : : 
‘The contention o- behalf of the 
appellants is that the Ohota Nagpur 
Tenancy: Act is silent on the question 
whether the purchaser of a part of a 
holding is not debarred from . making 
& deposit that no inference can be drawn 
from the deposit, and the landlord is: 
. entitled to accept the money so deposit- 
ed without loging his rights and that 
. his acceptance does not involve recogni- 
tion. In my opinion this argument is 
without substance The landlord accept- 
ed, the plaintiffs money which: was 
at into Court after the rent-decree 
d been obtained. It is, therefore, no 
longer open to him. to say that he did 
not recognize the plaintiff as co-tenant 
of the holding. The subsequent rent 
sujt of 1919 to which the plaintiff was 
not a party cannot, therefore, have any 
effect on his interest on this holding 
The appeal is dismissed with costs. ` 
Sen, J.—I agree. 
RO Appeal dismissed. 


ALLAHABAD HIGH COURT. 
LETTERS Parant DEERE No. 108 oF 
1 


July 24, 1924. 
Present:—Mr. Justice Sulaiman, 
‘and Mr Justice Mukerji. 


LAL BAIJNATH SINGH—PrAINTIFF— ` 


APPELLANT 
i ' ‘versus 
OHANDRAPAL SINGH AND oTHERS— 
DEFENDANTS— RESPONDENTS. f 
‘Agra Tenancy Act (II of 1901), 8 4 (2)—Land, 
` definition of —Uroveholder paying aum, whe- 
ther tenant—Interest, whether transferable—Trane- 
fer of Property Act (IV of 1882),s 6 _ il 
' Zand on which a grove stands is not "land 
within the meaning of section 4 clause 2 of the 
Act 
A ambala v Kalyan Das, 25 Ind Cas 169, 12 
A L.J 1080 and Kesho Prasad Singh v Sheo 
argash Osha, 0 Tnd Cas 248, 10 A L J 749,3 
I L E (4) 117 (FB), followed x 
-A groveholder who has obtamed the land on 
payment of a lump sum asa prentam sathont 
greement to any rentis nota tenant ' 
"ds interest of S pein ih & holding on which he 
has plented'& grove 1s pro y transferable under 
section 6 of the Transfer of Property-Act +: _. 
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mits 


Letters Patent Appeal against the judg- 


ment of Mr. Justice Daniels, dated the ` 


5th April 1923.. 


Messrs. U.S. Bajpái and Kumuda ` 


Prasad, for the Appellant. 4 
Dr. K. N. Katju, for the Respondents. 
JUDGMENT.—The question raised 

in this Letters Patent Appeal is whether 

the respondents had a right to transfer 
their grove. 
ejectment of the 
ground that the respondents Nos. 2 and 

were holding`the land with the per- 


The suit was for the: 
respondents on, the 


mission of the plaintiff, the landholder,. 


and they had no right to transfer the 


game on which agrove was standing to, 


the respondent No. 1 without his con- 
sent, 

Itis common ground that the respond- 
ents Nos. 2 and 3 obtained the -land 
from the landholder, on payment of a 
lump sum as a premium without any 


agreement to pay any rent, for the- 


express purpose of planting trees. , There 
is no evidence that any custom obtained 
in the village such as may govern a case 


like this We have to decide the ques- ' 


tion on the provisions of the general law 
having special regard to the provisions of 
the Tenancy Act. 

: The position of the respondents Nos. 2 
and 3 cannot be that ofa tenant within. 
the meaning of the Tenancy Act. They 
do not pay any rent.. Much less do they 
pay any rent for a grove. Evenifthey 
had agreed.to pay a rent for the land, 


on which they proposed to plant a grove, : 
f r 1 


the rent would have been paid for the 
land and not for the grove. Land on. 
which a grove stands is not ‘land’ as 
defined -in section 4 clause (2) of the 
Tenancy Act See Habibullah v. Kalyan 
Das(1) and Kesho Prasad Singh v. Sheo 
Pargash Ojha (2). The premium which 
they paid can in no sense, of the term 
be ealleda rent A tenant under -sec- 


ion 4 of the Tenancy Act is one who 


pays a rent for land or a grove and other 
things mentioned there. The’ respond- 
ents Nos. 2 and 3 are, therefore, no: 
tenants. It ıs clear, therefore, that the 
provisions of the Tenancy Act, specially 

(1) 23 Ind Cas 189,12 A L J 1080 

(2) 64 Ind oq 248, 19 A.L J 718, 3 U P. L, 
R. (A.) 117 (F B). 


ort 
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‘ section ,20 of that Act, do not apply. 
According to the general law ‘all pro- 
perty, and certainly the interest of a 
- person's holding on which he has planted 
a grove, is property—is transferable 
_ under section $ ofthe Transfer of Pro- 
. perty Act. It, th 
respondents Nos. 2 and 3 were entitled 
to transfer the interest that they possessed 
-in. the grove to the respondent No. 1 
On this short ground the appeal fails. 
We, therefore, affirm the decree of this 
Court and dismiss the appeal with costs 
» Which will include Counsel's fees in this 
Court on the higher scale. i 
- K.8:D. ‘ 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Doras No, 67: 
or 1920. : i 
i July 31, 1923. 
Present:—Mr. Justice Das and Mr. 
Justice Macpherson. 
SHASHI BHUSAN BANERJI— 
PLAINTIFF—APPBELLANT 


- n | vVeT8US : 
RAMJAS AGARW ALA—DRFRNDANT— 
: 5 RESPONDENT 
. Thak and maps—Re-laying of thak map 
—Signature o nue surveyor, on thak map, 
meant of—False | descriptvon—Description 
area ioheikcr prevdals over description by bound- 
Gries —" As por -thak", meaning of—Fteld book, 
faMure to produce—Map, ad y of—Proof, 
„wawer of—Adverse- possession — Minerals—Bona 


de trespasser. 
Accurate re-la from a thak map, which is 
merely an eye-s in which no actual measure- 
ments were -made, or in which rough magnetio 
bearings were used and rough linear measurements 
- made, 1s often difficult and in many ‘cases im- 
possible, where tifere aie no fixed pointa on the 
round corresponding with the, fixed points m 
map, and the materials collected, and. the , fleld- 
book prepared, by’ the Thakbast Authorities are,no 
longer in existence [p 2ll,col 2] 7 -` 
The signature of ‘a revenuesurveyor on ‘a, 
.thakbast map signifiss, not. that ‘the th: 
Ís correct, bat that demarcation boundaries 
"Ind down in the courss of thakbast survey have 
*bssn corractly -pickead up on the ground and 
.ecorrsotly surveyed o2 ths ravonus-survey map. [p. 

#12, cols, 1 & 2.] ° à 

E, 


vt ‘at 


erefore, follows that the' 


Appeal dismissed. ` 


B B Mukerji), for the Respondent, 


ast map 


A claim by a lesee that one of the descriptions 
by boundaries of the desnised land contained m 
the. lease 18 a falee description and. that the 
description by area must peral over the descr 
tion by boundanes, may agseited against the 
lessor but cannot be tried in an action for efect- 


, ment against another lessee — [p. 213, col 2,.p. 214, 


el 1] < 


' .A lease déseribed one of the boundaries of the 


demised land. as -—“Border of the hmit of Mouza 
F as thak" 

Held, that the expression “as per thak" meant 
not “as perthak map", but "as per demarcation 
marks showing the hmis of the village: which 
were left onthe giound in the course of' thak 
survey. [p 214,000] 2] , : 


The question-of proof 1s a question of p 


"and 18 capable of beg warved by a party [p 217; 


ool 2 ‘ = 
Theie is no provision of law which makes a 


^. Ashton v Stock, (1877) 6 Oh D. 719, 95 W R. 
. 863 and peon v Hickman, (1907) 1 Oh 551; 76 
L J. Oh. 254, 96/L. T. 454, 9$ T L. R. 311, relied 


on. 
Where a trespasser acts under a bona belief 
that he has a title, to the coal, all duris s 


assessing damages, the 
Oourt should not act haishly towards him,’ and 
that ne ought to be allotved the expense of ssvor-. 
PEU] ,88 wellas bringing it to bank [p. 220, 
oo. o . ` 
. Appeal from a decision of the Sub- 
„Ordinate Judge, Dhanbad, dated the 


-entitled to claim is that, ın 


23rd December 1919. 
Mr: Sullan Ahmed (with him Messrs. 
Bankim Chandra De and S. K. Bhatta- 
chavji) for the Appellant, ` 
Mr. Hasan Imam (with him' Messrs, 
A. Sen, Abani Bhushan Mukerj and 


JUDGMENT. s 
Das, J.—The main question in con- 
iroversy between the parties to this 
appeal turns: upon the construction of 
a lease granted by the Haja of Jharia 
to the plaintiff -on the 13th December 
1894. The Raja of Jharis.is the proprie- 
tor of two contiguous 'Mousas, Dobari 
&nd' -Fattehpur, and. on =the 13th 
December: 1894, he granted the plaintiff * 
„and certain other persons an underground , 
lease of 100 ;bighas of land in Mouza 
Dobari, as described in the Schedule, 
and put them in- possession of the 
. demised ‘land, By successive transfers 


e (6 bte dasiā; ° 
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‘to which it is unnecessary td refer, the 
plaintiff has becom® solely entitled to the 

. interest created by the lease of the 13th 
' December 1894. On the 26th February, 
/1897, the’ Raja granted to the defend- 


. ant, an;underground lease of 31 bighas . Y 
‘survey map, all the land except 1 bigha, 


in Mouza Fatebpur,,and described the 
land demised as boundedon the north 
by "the border of the limit of Mouza 
Dobari", The defendant's paita includ- 
ed a plan of the land demised and the 
defendant was put in possession of the 

;demised. land afterit had been n peg 
‘but by the Raja's 8 Bavaro ged 
puted land is undoubtedly within 
. block of land of which possession was 

given to the defendant, and I haveno 

oubt whatever on the evidence that 

the deféndamt has been continuously 
in possession of his 31 bighas «including 
the disputed land, from the date of his 
lease. As may be anticipated, the main 
1. estion in this appeal 1s whether the 
. disputed land, having an area of 10 
.bighas ‘according to the plaint, forms 
part of the land demised to the plaint- 
iff by the lease of the 13th Decem- 
ber 1894. The Schedule annexed to 
the plaintiff's leasé describes the demis- 
ed -land as bounded on the.south by 
“the ‘border of e limit of Mouza 
, Fatehpur as per thak" not “in the thak’ 
as in the translation of the lease at 

page 2 of the paper-book. It is admitted 
that the translation is not correct) “and 
border ofthe railway line.” 

One of- the questions argued before 
the Court below was as to the meaning 
of the words “as pér thak. It was 
contended,.on behalf of the plaintiff, 
that those words meant “as per thakbast 

- map. The rival contention was that 

-those words'meant “as per thak demar- 

eation," and it was argued that, as 

‘that demarcation was correctly picked 

up in the revenue survey map, it is the 
. revenue survey map that must decide 

.the question of the southern boundary 

of the land demised to the plaintiff 
° The learned. Subordinate Judge referred 
. the matter to a Pleader Commissioner 

. to' ascertain, with reference both to the 

revenue survey map and the thakbast 

“map, whether the disputed land or any 

i portion. theret formed part ofthe block 


ihe' 


. on the south Oy 
a 


of lend TE di the: Raja to tha 
plaintiff. The Commissioner reported 
that according to the  thakbast map 
nine ae! óut of ten bighas fell with- 
in the land demised to the plaintiff 
the revenue 


but that, according 


3 kathas, fell outside of Dobari, and 


-1n Fatehpur. The report was not accepted 


by the defendant who called the Oom- 
missioner as a witness and subjected 
him to &' long cross-éxamination The 
defendant also relied upon the map’ 
prepared by Mr. Davies who held ‘an. 
independent survey on behalf of the 
defendant and upon , the evidence. of 
Mr. Davies The ,learned Subordinate 
Judge has come to the conclusion that 
the report submitted by the Commissioner 
is wholly unacceptable, and, taking the 
view that the plaintiff has failed to 
establish that the defendant has encroach- 
ed on the land demised by the 
Raja to the plaintiff, has dismised the 
plaintiffs suit. He also held that the 
plaintiffs: suit is barred by limitation. 
_. Before dealing with the arguments 
that have been advanced to us, it will 
be useful to refer to some of the 
antecedent transactions which have 
some bearing on ‘the questions which 
have been argued - before us. On the 
same day on which the Raja grant- 
.ed a lease to the plaintiff, he granted 
another lease in identical terms to some 
persons who may beconveniently desig- 
nated as the Bagchis of 400 ‘bighas 
of coal land in Mouza Dobari, bounded 
“the border of the 
limit of Mouza Fatehpur as per thak" 
and on the east by “the limit of the 
100 has taken lease of' by the 
laintiff "and Ohatkarijore". Now the 
eases of the 13th December 1894—one 
in favour of the plaintiff, and the other, 
-which was before the. Judicial Com- 
mittee in Durga Prosad Singh v. Rajendra 
Narain Bagchi (1), in favour of the 
Bagchis—were really part of the same 
transaction. The plaintiffs own case is 
that he concluded the: negotiation for 
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taking & leàse of $00 bighas in Mouza 
- Dobari but that he made over 400 bighas 
to the Bagchis. "Now, a comparison of 


NE ta 


"| INDIAN CASES: c O: 


the boundaries 1n the two leases leaves no’ 


room for doubt that: the Bagchis 
‘took the westegn portion cf Mouza Dobari, 


bounded-on the north by Mouza Bherakata . 
and Chatkarijore, and on the South by ' 


Mouza Fatehpur and that the plaintiff took 
100 dead to the east of the land -demised 
‘to the Bagchis It follows that the 
plaintiff's demised land wherever it 
was, was to the east of the Bagchis’ 
land, and: that the Bagchis' land ex- 
tends to Mouza Fatehpur, and that 
. no portion of the Bagchis’ land is 
situated to the north of the plaintiff's 
land and that. no portion of Jharia 
khas, which is the' western boundary 
-of the land demised to the Bagchis 
forms the western boundary of the land 
demised to the plaintiff, and that, no- 
thing which- is to the west of Bagchis’ 
land can form the western boundary 
of the’ plaintiff's land. f 
In 1902 the Raja of Jharia instituted 
a suit, being Buit No. 41 of 1902, 
against the Bagchis. The question ‘in 
debate between the . parties in that 
litigation was whether the ` words.''as 
‘per thak” meant as per thak survey or 
‘as per — thakbast map. In that case 
-Bhudeb Babu was appointed Commission- 
„er;'and he prepared a map (No .20), Ex- 
hibit A> 29, showing the boundaries of 
Dobari, both according to the ‘revenue 
-8urvey map and the thak map. The 
peint ‘gave’ evidence on behalf of the 
-Raja in that litigation on the 27th Nov- 


1 


ember 1902. His evidénce was to the effect . 


that .the 'settlement of the boundaries 
was "according to the survey map" (by 
.Which-he undoubtedly meant revenue 
‘survey map) and that "there was no talk 
of the thak "map" at the time of the set- 
tlement. Be n 

^ Now, if the term “as pet thak” be 
at all equivocal and extrinsic evidence 
be admissible 'to, explam the meaning 
of the term, the evidence of the plaint- 
if'in 1902 may be relied upon by 
the defendant to, explain the meaning 
of theterm as understood by the plaint- 
‘Uifat the time of -his lease. * - > 


e 


‘Exhibit A.l'and his report is to 


‘shown as B, in 


gos E . 


d Aere 


In 1906" the Raja instituted a suit for’ 


rent, being Suit No? 135 of 1906, against- 


the plaintiff The plaintiff, as defendant 


in that suit, filed a written statement, . 


and he definitely alleged that “the fand 


lying within the boundaries mentioned. , 
in the patta did not exceed 62 bighas,”:| - 


He also alleged that the Raja had settl- 
ed some portion of, his ‘land with ithe 
present defendant and he submitted-that 
the Raja’ was not entitled to recover 


any rent'írom him , The map prepared . 


in that ° 


by the Commissioner, appointe 
suit to hold a: local investigation, is 
be 
found at page 38, Part 3 ofthe paper- 
book. [t will: appear that the plaintiff 
ointed out an area of 61 bighas, le 
patha as land demised to him, out of 
which the present. defendant, according 
to the case then made by the present 
plaintiff, was in . possession of the plot 

the Commissioner's map. 
Now map A-l has been re-laid by the 
resent Oommissioner on his map, and 
e has shown that the area of plot B 
is 3 bighas, 16 kathas. It is only ne- 


cessary to add that plot B of map A-1 , 
forms the northernmost portionof the 


disputed land.. Š 


Two eonclusions follow from the case- 


'made'by the defendant in 1908; first, 


that the "boundaries mentioned in’ his 
lease could not have been according 
to' the thakbast map, and, secondly, that 
the encroachment of the defendant 
could not have exceeded 3 bighas , 16 
kathas.' The first conclusion follows from. 
the Gommissioner's report that the area 
of the demised land 'as per thakbast 
map is approximately 100 bighas. The 
second conclusion follows’ from the 
location of the land then pointed out 
by the plaintiff as being in the pos- 
sesssion of the defendant That land 
forms the. northernmost portion of the 
disputed land, and it 1s impossible for 
the ‘plaintiff ‘to contend, and he’ does 


‘not contend, that the defendant, in the 
has : 


course of his mining operations, 
encroached upon any portion . of. the 
land lying to the north of the land of 
which he had taken possession in’ 1906, 
That being so,'it is necessary to scrutinize 


' 


with care thecase now made bx the plaint- 
iff that'the land of which the defend- 
ant wasin possession in 1906 and of which 
he did not complam in 1906, forms 
‘pamt of the land demised to him by 
.the Raja. The suit resulted in a consent 
decree . which left the question of 
abatement of rent open—{Exhibit, O, 


: pose 99, Part III, paper-book] All that 


need pomt out at this stage is that 
there was no question of abatement of 
rent if the boundaries were to be as- 
certainetl: by a reference to the thakbast 


ma D 
: I 1915 the Raja instituted another 
suit for rent, being No. 257 of 1915, 
-against: the present plaintiff. The 
plaintiffs defence -in that suit was-that 
» the -present defendant was in possession 
of 14 bighas, 17 kathas of his land, but he 
made it quite.clear that he was short by 
14 bighas, 17 kathas, according. to the 
revenue, survey map. Kukar 
Bhattacharjee was his manager, 
'giving evidence on behalf of the present 
plaintiff in that litigation, he stated 
definitely that he and the Raja's surveyor 
. held & joint survey and that, according 
to the 'revenue survey map the area 
demised.to the plaintiff by the Raja was 
Bhortby 14 bighas, 17%athas, which was in 
ion of. the defendant. There 


, the 
-is little doubt that from 1902 up to 1915, 


“the case of the plamtiffhas been that 
the boundaries mentioned in his lease 
are to be ascertained by reference to the 
revenue survey map ` . 
The teal controversy ` between the 
‘parties is asto the meaning to be as 
signed to the term “as per thak" in the 
plaintiffs lease of the 13th December 
1894. Now the word thak literally 
means "a small boundary demarcation 
mark" (See Hirst's Notes on the old 
Revenue Surveys, page 87). Literally, 
therefore, the term “as per thak“ must 
mean, as "' r small boundary demarcation 
` pillars." Bat it is conceded that, at the 
date of the lease these demarcation pillars 
e were not existence. The contention of the 
plaintiff is that the Raja could not have 
meant the demarcation pillars by the 
term “as. per thak," since, these 
demarcation pillars were no. longer 
jn existence, and that. he meant, and 
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'on& correct map, 


and' 


"B . 
could only have .meant, .the thakbast 


map of the existence of which he knew., 
The contention of the defendant, on the 


' other hand, is that if ıt is possible to: 


show that these demarcation pillars were 
picked upon the ground and delineated 
the sue is solved 
and the question is determined; and ' 
the defendant argues that since it was 


-the object of the revenue survey to 


pick up the demarcation pillars on the ' 
ground and to prepare the revenue survey 
mapuche a map of the. boundaries 
as laid down by the thak' authorities on 
the ground, it is the revenue survey 
map which must govern therighta of the 
parties. The problem is by no means 
a simple one, and requires for its 
solution a careful investigation of the 
methods adopted by the Revenue Authori- 
ties for demarcating villages for-revenue 


purposes x i 

ow, the Government realized that, in 
order to make the revenue survey map 
authoritative on the, question -of . the 
boundaries between different villages, 
“it was necessary to proceed with.care, and 
to hold an elaborate localenquiry with 
the object “to demarcate finally on the 
ground the boundaries of all villages and 
estates in he area for survey" (Hirst, 
page 7); It was quite impossible to under- 
take the duty of preparing: revenue survey 
maps until the boundary disputes were 
settled ; and the task ofsettling these 
boundary disputes and to demarcate 
finally on the ground the-boundaries of all. 
villages in the area for survey was assign- 
ed to the civil authority and not to the 
survey authority. The thakbast (demarca-- 
tion) survey was thesurvey held by the 
„civil authority for settling all boundary 
-disputes and to demarcate on the ground 
the actual boundaries of villages’ ‘This 
survey was held about a year {before 
the scientific work of the revenue survey 
was to commence and whilst the demar- 
cation on the ground. was being done, 
rough maps were made by the Civilian 
„Staff, showing the boundaries, of 
each village, and also the position of 
the demarcation marks (thaks). left 
on the, und. According to Hirst; 


"The methods of demarcation, on. the 


ground varied; the -general - rule. was 
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it corresponding with fwo points , in 
the. revenue .survey..map,. which is the 


other map:referred to in the arguments, 


adyaficed on-behalf of the plaintiff, you 
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| that there must be two Bu points in. 


po, , 


his base. line, he superposed the,revenu$: ' 
survey. map on map Ak and produced his’ | 
-map Al. Now this map shows that prac- 
tically, the whole. of*the disputed land , 
is outside of Dobari and, therefore, not 


are in effect relaying the revenue'survey ` included within the lands demised: to the: | . 
mep, and not the ast map. The ques- plaintiff. | It mus follow that, if the. -— 
tion.ia, whether the ast.map can. be revenue -survey ‘map ‘ig to ‘control the: 
Te-laid ‘on the. ground. It ig ‘conceded .. situation, and, if the position of 12 and 9° 
CX GAY E EX Moro penne ty Cr 
marka (thakbasts) in the map correspond-  misaioner,the.plainjifs: suit imust fàil; 
SM the fae marks on - the i myer, the plan p i 
or (if that.is. impossi ve the'. ficant portion. It:is ‘only necessary .to 

i zr I s ‘A that, the .' 
Vis ‘station -6'* 


f 
also d ir where the.two^maps do not 


epllected by the thakbast authorities \and. 9 being the trijunction point of Dobari, ` 


methods adopten by the Commissioner in' and Bera. 
this „case, i el wean 


He then marked the positions of'* of superposin 
J2 and 9 .on the revenue survey. mp _ well have’ bees 
and taking the line joining 12 and ‘9: as ` sioner, however, pro 
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earned Counsel has described - iñ this. 
Court as the “process of approximation,” 

that is tosay, he accounted for the differ- 
ence of 150 feet in, superposition by 
allowing 75-feet towards.the ‘east and 
75 feet towards th west. In other words 
he moved each of stations 9 and- 12, in 
his map B-75 feet, and artificially. made 
the fixed „points ‘coincide. Mr. Sultan 
Ahmed informs: ug that.this is 8 process 
wéll und rstood : ‘In surveying ; but we 
havenot been referred to any: authority 
onthe subject. It seemsto me that, to 
artificially: ‘reduce.the length of the pasé 
line is to put the whole map out of gear, 
and the error in the resulting map will 
be the greater, the longer the distance 
you'travel’ fromthe base line. It. must 
follow that -at the critical portion of the 


‘map, namely; thé southern boundary of 


the Mousa, the ' map’ ‘cannot “possibly .be 
régarded 8s inany way delineating its 
correct position, even according to the 
thakbast’map. 

Now” the: TOómmissioner ' 'has ` demon- 
strated how impossible it;is to sagar 
pose- the: thakbast map". on. 
revenue ‘survey, mab; His map B (upon 
which . the appellant strongly: relies): is 
thé map: produced: by. superposing the 
thakbast, map 'on his enlarged map 
taking 12-and.'9.'as thé base line Now 
12 and, 9 according to the ‘Commis- 
sioner ‘are revenué ‘survey trijunction 
points, and: he 'has- shown "two ‘other 
trijunction points in his enlarged maps, 
W- and I. Now af'it'is possible“ to 
produte a correct result-by superposing 
the thakbàst.map, the same map shoul 
be produced whichever base line you 
may- take for the ! purpose ` of" guper- 

osition. Map BI is the map obtained 
by superpoeing the thakbast -map by 
taking: 12 and 9 as the fixed points. 
If superposition is at all possible, then 
the-map produced by superposing “the 
thakbast. map, by taking W and. I as 
the ; fixed . points ‘should be identical 
with - ‘map, BI. But the Commissioner; 
in his second report, says that an entirely 
different result was! obtained ‘by sipar 
posing: the: thak map taking. W and I 
aa the fixed pointe.: He- says ‘that : by _ 


bw" superpositión "he found that only 


1 bigha, 18 kathas out of the disputed 


>the map 


land fell within Dobari. Pthink Mr: Hasan: 
Imam is: right in pointing ‘out that 
the Second re ort of the Oommissioner 
demonstrates how impossible it -is toe 


š superpóse &n incorrect map.on a correct . 


map. If-you superpose the thakbast map 
on ‘the. enlarged map with 12 -and 9 as 
the-fixed points, -ap roximately 9 bighas 
of' the disputed-] lands dell within Dobati.- 
If you superpose the on Phe map .on 
the enlarged map with W 'and I as 
‘the fixed points, only 1 bagha, 18 kathas, 
out of the'disputed lands fell“ within 
Dobar As Captain Hirst’ points out:. 

“Accurate “re-laying from-a thak map 
by itself is ofen difficult, and, in many 
cases, imposiible"—(page 75)" 

I must make “it - -cléar, -however, that 
my ‘remarks apply pé Ed maps of 
the kinds- (a) ' (D) mentioned 
by Captain Hirst, a only when there 
are no fixed points ' onthe: ground 
ae tis the! fixéd "points in 
ithé -materials ~ collected, 
and the. dieldBook prepared, - by the 
thakbast “authorities. are ' Be longer in 
exibtence. , 

I ‘have- digressed a itte | in order-to 
Poe E that if the ‘words “as “per 
thak“ +m ape thak map,” then, 
it benng, e o t there are no fixed 
points on the ground corresponding with 
the ‘fixed points in the map andit "be- 
ing admitted ‘that the-- eldbàok of thé 
thakbast ' map ‘of Dobariis' no longer 
in existence, it is'quite impossible, to 
relay the thàkbast map on the und, 
and the ‘plaintiff's’ suit must: fail on the. 


` ground that it is impossible to ascertain 


whether the. disputed land is part 
of the block of-land demised: to the 
plaintiff ‘according to the thakbast map. 
But, in my opinion, the words “as ' per 
thak“ mean “as per thak demarcátion" 
and. the whole problem, for our investiga- 
tion is whether it'is possible» now to 
say what are the thak survey boundaries 
of Mouza Dobari. 

One of ths~ objects of the revenue: 
survey was to make accurate maps 'of 
the village boundaries.. As we- learn 
from ‘Oaptgin Hirst, there existed a 
vety ‘stringent rule’ that .no revenue 
-surveyor was ‘to. take up work upon- 
any boundary until it had been ad.. 


ZA c E 
justed ‘by: the d&marcation ‘officer, and, 


until all the, thakbast. papers were in his 
hands. The revenue, surveyor :proceedéd 


` bn the. actual. thakbaste, ' that- 18 -to»say, 
demateation’ pillars laid ‘down: ‘on. ‘the: 


(Hirst page 10) - 


giound, by. the -Civilian :Btall, . and -ithe 
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ihal map to him! ‘es little more than 


an guide "to the actual’-number of : thak 
survey: “marks put- "down on, Lbs ground:” 


UE 


-In othér words, Tue" revénue stiryeyor 
peed thé. thak” map to LED. the actual 
number ‘of: thak, n the ground; 


‘hut he, madé'his map. on Tihe" "materfals ^ 


_ which -he ‘actually’ found on the ground, 


pages 14 and 


namely, the ‘demarcation pillars- (hak- ` 
baste) laid, on the ‘ground by the’ Civilian 
Btaif""It was Hot difficult for h 
pickup ‘thé’ ‘dettiarcation : boundariés on 
map, . since HN 

- and: ‘since, ‘ jó | amiina” „staff 
genérally went over tlie: ground’ immedi- 
ihe. -revenne E m and 


or 
mend, um) down ‘mar: 


Meet 
‘Tfuthe: DU ‘shown jin. the thak- 
bgst--map ‘agreed , with. those. picked, up 
by “the -revenue’ Surveyor, "he. initialled 
'the: , map. ` Now: the, signature 
ofthe. 1 revenue: surveyor > on, the, tak 
map “does not.mean- that if the thak map 
is.raduced “to. the - same, scale as! me 
revenue survey, map, then.. the.” 
boundaries. will necessarily agree, hut 
rather. that - the.-tevénue: surveyor nhas 
satisfied , himself, that. «the i. boundary 
accepted and. intended "by: the:denrarea- 
tort gtaftz has: been correctly picked: up 
on the- und, ‘and. correctly .suryeyed: 
on. the. Revenue’ Buryey Map." (Hirst, 
page 15.) t ae bri tir enD? eca 
think .ib ‘is. “established on “the 
authority of Captains Hirst, and Thuillier 


' that"the duty.of the -revenue.surveyor 


aries of. the 


'. ground.and' that. the: signature of-the 


revenue surveyor. on ths thakbast map. 


signified, 'not.-that the thakbast map was 


: -ground, , 


“to E c 


"ihe. raveni survey „the 
lasa a upon .the hess ‘ok + P. 
- BüTve; 


o was. -to-pick’ uprthe demarcation- bqund-: 
thakbast survey on tha: 


correct, but thatthe ; demarcation bound-- 


ame&..laid down in the,course-of thakbast 
survey have been correctly. picked. u 
(njthe' ground and correctly “surveys 


ie Pak A ° 


r 


'produeed by-,the p 





ñ D 
the shakbait ha dm 


ho “North: A Ohatkarij 


"u West-+-Limit’6f' the? 
y ‘Teds of; by 


on of by:Rajen 


, 8OCO! 


on-the reyenue-.survey. mapi.: Now. we 
have the signature .of the: revenue- 
surveyor ^ in- D ma ss 
tiff. That si 
ture. establishes. that thehaotual > 

bast demarcation v is- .Gorreotly uiae, in 
the revenue-survey map: aar ee 

the «revenue «survey. - Map '~-0: 
correctly: shows the. ye ei ahah 
aries of, the -Mouea -Dobári, + and that 


' those! boundaries canine ascertained: iby 


te-laying thecrevenue survey map-on'! the 
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ot gaiontifes rech ppd 
a (De Wl dec y 


Dus E 


South.and. er ‘of: the, limit 
‘of Mouza, Fatehpur | ab per thak Pass 
Be pd Sere yn a susya eue ~ 
-East Ohatkarijorð. — n: 9 eta ov. 
<Mr! Sultan ‘Ahmedia® ajgündent ie that 
thesland. deinised isso. formiéd tiat it 
igdmp ible ..tó^ “give rità ; ‘boùitdåřies 
& -to' tHe cardinals points of the 
compas; and tlat^if wWóndetefebine: thb 
Subjéot-matter of.-the: lease according to ` 
the -thak map, we: get.all the boundariés 
mentionéd “in -the “Lease;wheérels, if-we 
tefer ‘to - -thë1rbvenue-rmap;- tivo! of tife 
boundaries; tha. railway-ine aad Ghürh- 
adih,? must-.be + ;rejected'' gà, s p false. ideg- 
criptions. Pahor AY Cena mt = way Ao 


ene fem. 


na 
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` ` 


YER) sl. 
A consider, - ME ;questiórf bof: - 
railway.. line, wTor- bead dall. 
point it must:be. remenibered -that?in- 
onder :tovenable:theplaintiff< to š claim! 
the railway. lsie:ds his western penny 
he. must,:establish,.that, the- Bà gchis 
land dosBr-not «lib: between the:. deme 
line and hie land: 4T he*rdilway sHneis 
admittedly in. Jharia khus' and ‘outside _ 
the westemmuboundaryiof Mouza. ‘Doburi, 
and, ifjjas.da” asserted bytthe defend- 
ant, the Bagchis land formsthe western 
portion i. af,’ Dobari from iOhatkarijote: 
ie tay: thes -gouthernmdimit “of the 
qoa, itis obviousv;thatLthe: railway. 


line cannot vba.other western boundary: 


‘of sheland;: demisad AE SE ‘plaintiff 
whether, &ccafding- to. 
Survey . Map:or according to: the thakbast 
.map „dili order, to: meet this difficulty, 
w bs Ba LEER tedoby ;the : »plamtifbthat'lie 
iss "really - hiss northern 
boundary.and. not. his western boundary,- 
Aparttrom: the. fact that His own lease 
descrihes, hia sland. as) bouhded licn ithe’ 
wedt by. theiBagehis' land] it is sufficient: 
to; refer to:the Bagchis'leàse «(Exhibit 
‘andto compaxe the: boundaries. mehtion 
therein :withs:the. boundaries,.mentioned 
in, the} ifi&clense: tox demonstrate . 
‘that, iti nis, quite. impossible; that -the 
Bagchis}-land“could...bes,the northern: 
boundary. ofi the? land: ;demised : to + the 
pus «The yBbBehis':dease^ and!«:the 
, plaintiff's; lease were’ granted .on the - 


same „dayi. -and; as; part :of ,;the ame- 


transaction [gee: Exhibit: L. ‘the dépobi- - 
tion-of the.!plaintiff in, Suitr No: 41 of ' 
1902. .Now, the: Bagchis'- leases-ishows 
that: what,-wag: :demibedi tohin was: a, 
block , of: land » measuringi400. ; Sbights 
boun led ` Ona, thet northi-by Motieds 
Bh ita and Ohatkarijore,ow the south 
by Mousa. Fatehpur, on-::thecwebt! by 
Moura,Jharia,.khas ‘and on? thé eket 
by bynthe, land demised: to the plaintiff 
Comparing’ thesd «boundaries with those 
mentioned, in the. MR ‘lease,’ /thé 
point. is’ establish beyohd.ressonable - 
doubt, .that»what-i:was demised tothe 
Bagchis was a. block of landcin:Dobari 
from-ithe, northern limit ofthe .mouza 
to -ite, southern, limit: and that tit owas 
pounded, ‘op: the, aweate. by. Sharia. thas 
ands on the; east: S SSS de y 
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the :Revenüe- 


pes nome 


toes plaintif.: Now: he "—"—! 
, réferretl, *to^'by ‘the plaintiff's: admitted" 
ly: in-tJlaria, khas; that is to Bay, vit 
liesvito the: west of the, ^lt!follows - 
that "the ;Bagchis' : land t would) always 
lie-hetween-. t oe railway line. and the. 
land. demised: to ‘the: plaintiff, and. that, 
the railway ling cannot, Be the, western 


yndary ; rof: ithe” sland; demised, tothe ' 
plaintiff. $ whetbór taċcôrding to, . the : 
revenue, igurvey ; -map'or according to tha, 


Jjast- map. T quite agros- -thatthere ; 
‘woukl, bela - '.deal'«in _ the; 'argt- 


ing. 4o. the. fe us map, the* railway’: 
line: vould be: ther westernyboundary’ , 
of the "land demised to , the plaintiff, ` 
¿whereas "according tothe; revente suryey 
map it. “would. not: 


thé argument. entirely’. fails, for unless 


"But, in tpy opinion, ," 


sae 
q^ 


-ment if, it- could ha ‘shown that accord- ç 


the plaintuf-is- in a position to, establish SN 


that the lind‘; demised:to.thé B 


is situate to the north- of- heil „de, 


his. * 


> 
i 


miséd- to. him,-the Bagchis’\-Jand would . 


always lie. between the. railway line. arid 
the land demused to’ plaintiff. -I think., 
I have shown : with, sufficient iclearness — 
that the Bagchis' land ie nof. the northern, 
boundary ot, thé .plain 
eing 50; there!is. ‘nothing...to ` choose « 
between , the revenue*sürvery.. map,and ` 
the ‘thakbast map; {0 bo “far... 88-.0ne^of 
the’. - descriptions" “of: -the7demisedicland 
is? cóncérned. “It may.. be mentioned ` 
that according to`the "description in the ` 
Schedule; tlie railway line ig the goutliern. ,, 
boepdirr &hd'Hot the’ wéstern "bound- , 
‘of: the land deriised: * “Admittedly , ` 


pos is mo Jailwhy! line- totthe south. ót?.. 3 


the?demijed lend, whether accortiùg fò- 
Ale VrBvenué?survey' ‘map: of according 
to the, tha map": "The" railway Aine’. i 
khas Sharia ‘Canitiot: ’ -be! “thé „western , 


.. 
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tiff'&lahd^ That» ` 
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^. 


ipt `of the'plaihtiff's land, whether ` 


according to thé revenue” survey map) or 
, &ccofüing to the thakbast' may. 
thereforé, “that. that deséription: ust be 
rejééted. ‘as a false. descriptior:: Eng 
“Now, it’ thay well'be that, ih the" view 
that otie" of tle! ‘:descriptioris, by bount 
dariëš 1s- a." false" description, the” plaint- 
iff. maybe’ entitléd ' ‘to "elaim': it! the 
` dé&oriptión" by “aréa “must” prevail" over : 


Tt'follows, | 


the- degaription' -By'bouhd&ries*! But such . 
Asien must: be Saser guns | the, hs 
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SHASHI-BHQBÁN Baier V. RAMJAS AGARTALA: : 
. dessor, andit cannot, be triéd,.in! an-aphion “ptation ; I-ds: the, tzij ados point. “ot 
for’ ejectment sapin the defendant. : 1t: Dobari, cFatehpur, adi Ghahüadlh,: arid. 
is obvious; that, if ,thé southern or, south- _ that, at point I, + " Ghamiadih | .is the 
-western ' boundaries were not definitely eastern'cbouridary of 'the:.demised latid. 
fixed « or - were: fixed. by. a ;deSeription But station I -is.a-Revenue Survey. tri- 
which ‘has. to be réjected,. there can be, junction point, and was ascertained by 
no, trespass, on the part of.the defend-, superposing the revefue..surve map, 
ant. ;The. , argument that the area not, the ithakbast map, on. the’ Gmk 
must., prevail must | proceed on the;.ad- Bioner's ‘map, Á.. Station ‘I, as: I have 
imibsion that the ‘description by. bound-. sald. before, 18 the trijunction. point of . 
aries; is not, the dominant: , description, Fatehpur, Ghanuadih &nd Dobari.. .Now 
and. ought: to -be rejeeted, but ifa we the- ` Commissioner. admits ..that the: dis: 
. Tejeet the déscription , by, ,boyridaries, tance’: between his. station 19 (the-tri- 
„ then all, that t e plaintiff-is entitled. to, is * junction of Bera, Dobazi: and Ghinuadih) 
' 100 bighas of land Jin Mouga:Dohbri, and,I,in.the revenue’ ‘survey mapis, 
2 defendant's land is in. Mouza , Fateh- 4,440'-feet ‘whereas the:distance. between. 
And if, the,.deseription , by. boùn- the: two stations in the- thakbast . “map 
Maries is, tq be - rejected, obviguely . we iB d 750 feet, Station;19,is the. ‘axed *- 
cannot: retain. the : term “ag per -thak,” po t, in; the. two. maps . ATtefdllows a 
which merely specifies how. somb,of the ` stalipn.l in the revenue. survey ` ip 
boundarjeg are to be .ascertdined. The noty identical yit ''the correspon g: 
lainfiff Thy, po a complaint to “make, station „in . the. thakbaat, map. ‘In my ° 
bat the must „address, hid , complaint to opinion, , it' is quite~ impossible .to 
his: lessor, ,and" cannot try the. question jin. station I ab establishing that 
ot. areain an action for ejectment.: . Ghanuadih jẹ the. eastern boundary ‘of 
\ the .-demised; land, except. by. conceding . 
“Next, AB, to Ghanuadih, . According to that the -revenue survey “map :Koverhs 
“description in the lease Chatkarijore ‘the situation. . It. follows that aecording : 
dad Ghanuadih.are the eastern boundary to, the thakbast . map,: Ghanuadih -canhot 
of the demised land. "Mr. Sultan Ahmed de . the eastern boundary: of the demised 
contends, that „the description is correct „land. On. the other hand, _no~-difficul 
according to, the thakbast map, but in- arises if we regard: the : revenue -surve 
correct according to the ‘revenue survey mapras’. SOV} bring . the, -rights ‘ot : the’ 
map. “Mr. Sultan Ahmed concedes that parties, for snot only. ia'Station "I + the’ 
the: jore- -mu&t;be taken as it existed At ` trijunction poigt of Dobari;. ‘Fatehpur and 
the: time ofthe leage, and: it is admitted, Ghanuadih, paponding, to. the ‘revenue , 
‘that, the’,jore has not changed iis bodi- ‘survey map, Wy} a portion of the -jore in 
‘tion, since the revenue, Me aetna in other the revenue. uryey- map As, part ; :of 
‘words, ud Mr , Sultan’ Ahmed, Ghanuadih, Ce TENE: 
lin’ order ~to etermine. the : eastern,’ ’ My. Cnain on this: ES ‘ofthe 
| boundary- of the démised lana e must ok ,are,. Ard, tont, fo | teem bas -pér 
roceed on: the. revenue | gurvey map so. nt 1 thak . dèmkrca- 
'p pit pir or Jod 


ar- as ‘the ,joré js.concerned, b on the’ t 
 thakbast map, so far-‘es:, Glianundi. is ‘pér «demarcation ` arka. Gabi, :Bhoiving ~ 
G n No}: the. position’ of the, + 7 limits .of ' e pillage. -Whick's were ` 
jore, both ‘according ! to tlie. tevenüe left, on the! grqund . „ih thé courte’ of 
survey: „map and thakbast inap, ië shown , thak, shrvey"; secondly, ‘that ` the thak. 
. | in Commissioner’smap, ‘El. According: ,Burvey. of Dob ‘or thé « dethateaticn’ 
' to the thak map, Ghanuadih is to, thé east ' marks are correptly shown i’ thé ; Re 
| of the jore, „as shown in map El:by:dquble: ‘survey , xd E Dobari; thirdly, that, if 
! red broken lines, and -camnot, according’ ‘the’ term “as per thak" betat áll RBE” 
to the contention of Mr. Hasan! Hasan Imam, bè guous, and: iñi. open -to b refer to ^^ 
the, eastern boundary pf Dobari, ' as ad e extrinsic eviddnee, ; the’ con, üct of ‘the 
örerunh between, Dobari and Ghanuadih. , patat thron ^ out. -showa ` it: by~ the 
E Sultan Ahmed ‘points out. „that + Tm “As , per Pet lieunderstood ` is 
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ber. revenue suttrey map," and fourtilly, wonky, aad "hás aë aibid LT Chi nap 
‘that, if the’ term ' "as" per thak" , means” peter ‘and the evidence ‘given; yi 
. "as per DE. map,” the plaintiffs Davies. : 
suit must on: the sground that itis -Wbw Lhave n um 
quite impossible . to. re-lay the: thakbast - thé Nop Thaw. no dott sci at 
map- of Dobári on the + ground. -I «ar . wholly! rejected. The: accuracy! of the . 
"&ware that the-Oalcutta Higl-Oourtthds ` Qoiinibsion’r's - report “depends. oh. ' 
¢akén a different viet. ‘of the meaning: 'of whether he: -was-riBlitrioó pking a 
‘the term in the us bes Noon “the Raja v tong 1?-and'9 as trie trijunetiän; poini pigs 
vof-Jharia and the: Bagchis -to ur, dn on pis ‘gtound. - For estas ot. 
have already ; reférrad. , The Oaleut itio he took: i2-and ‘9 ‘ds Mis 
High Court, ‘came to the, conclusion: that.. paper e; atid it is dbvious that; ifi eithere "e 
the: contention of ; : thé” Raja, that: the of thédə points was not cofrebtly: "hs: 
‘term “as eg thak” meant, fà per. ‘taihed, Si will-Be ' impossible to, "Rip on. 
pillars laid on the 'gróund at “the time tlie map. &red “by shim.. Tt: ia; not. 
ist ~the thak." y"-wos futile, as: a dispntad pelis ud that. hie! wüs right, Lor 
‘durable, p ih "were erected, during; 9 nearly: ri d. accépting . the: pillarvat ' 
survey .opération. Captain, Hirėt's notes, station 19 as the true triqunetion: “pi 
` ‘were not published; till m ied of Ghanuadih; Dobari and \Bera; but-it 
the décision of the Calcutta High Court id‘strangly’, vontendéd ' that'his, station, : 
spot d ‘does: not appear that. ide. vies qbeš nót represent the? agron tibt : 
dio t die Có uillier. were. plàéed , "bt  Dobari, , Béra ‘and "Bherülata-&à -he:, 
eta e. i te seems to -mé that” ought; at did. “It is: ‘argued: that the 
‘th > inem toj the argimént eniployed +. trijanction point. of "Dobari, Befa. ard j- 
ae pips, pene cutta High , Bherakata’ is to the ‘north-east: öf- tation : 
, Goutt ie, that, 4t Ripe ae Bo paue le." tiers ed'ài-9A in^ Mr Davies’, map]: 
SS dus erected gn ñ f 
care, wah: tak tó, showy.  'éipbi 
(o “bétindarids ` ot the” em with t 


accurately rin, 


t 





aclit `a 

ya M of gw i Eure t 
Calcutta High Oburt, and, with all’ rè- within’ the-drea demised bythe waa a Jd 
pest, I am. mnable- to” accept: : that : deci; thé plaintiff. 
Bion as cofreót,; ah, ] i 

- Now, if the/revente eirtey’ map. “The Cotdiniasionér. ' admit ‘that ‘hs 
to detérininé "tlie: botder,-of: t d took no, "trouble to ascertain á Nether thé 
;Moura Fateh tt, " then, “sabording tothe, pillàr at;stàtión 9 wa in fact the’ pillar- 


.Commissiónéf, a, ver ana rtion’, of showing. the trijunction ‘point, of Dopdti IE 
“the dis nee land" I u^Dobàr, Be : and: Bhérakata. aa In a case óf | 
gna. “wi $. plok of i at demiséd natire, ier eesobtially, necessary. 
the ° taj is Nd boy dnd the iih fore Ver tión aid ou " 
e, 


“fixed ~ points ` ‘on. tHe . 


" ass ‘a: décree ihe identi 

tin TSP: i M ERE. jrovided. hib Ed those in the ‘reverie sttvüy 
peut? ig within, nie. ` Bit.” “th ‘defendant . Tp before. Provéeding® with ` | 'hupetposi- 
contéinds , AN should, rjéct ie fe tion: He made ño atteinpt” whatdvet to , 
¿port : of- "the, Go a Ísšion &r,, atid. debe &é : ‘whether. the ' assumption "made, by. 
the evidande ot E Davies; üedürding Him was: corféet, ‘and this’ hé-dould . Haya 
.whom.ho portion of thé “dispated E: done b RI establishing: Bei "identity 


falls ,within-Dobari, `. In otder. td, deter, of año "trijunction point and’ then 
mde point, we havé , tö. cohsidér, the: working ó on the’ figured given in the 
rival views of the Oommissionét ` ‘and.df révénde survey map. With reference to. 
Mi. Davies, remémbering,,that..the léarn-, thie’ procedure - -adopted by. the’ Commis-., 
ed Subordinate: Judge | "has tejéótéd : the atoner, the learned “Subordinate Judges” 
‘réport òf the Commissioner ds untitist. says ‘as follows: "s e 
: A . 


a us 


1 


316. 


jn e Co joner should £1 
t ër E unptióhe fo gest e. position o 
9 and 12. she et this 
de ‘Gomtnissidner admits that defendant 
had’ the revenue’ map ef Fatehpur ith 
Hiin‘ during his survey... .sHoipould have 
taken’ the ‘trijnnetiona of, Fo tcu, 


Ghanuádih and .Dobari and. iFatehpur,, 


` Dobari ahd Khas. ue the, said 


` Revenue Map for; th e purpose’ of. check: 
He could'have éasil Fee laid those trijunc- 
"tions on ‘thb from , the -&eld book 

` and'the' aren the said. eene map 

at fatehb uae T FOIE Dy 

ERAT of ‘the gach that the position ot 
Si 9'äs a. trie tryunctign, point, was 
eae oe iby him; it-is Sy quite ym- 
osgible: to’ .fely, on- his ion. ince. ithe 
precinct covers! ‘such ‘a up Rs as 
“On th ue hand the work, ‘donde by 
Mr. Davies was thorough , and "complete, 
Mr.F avies is. a "Consulting" : Mining..and 
Civil Engineer, who, took -his diploma at 
&rdiff- twenty-two 'yeara' &go,.,He has 
peen‘in"the practical field for twenty-two 
years, ‘and. has’ great , experience, ot, Re- 
vente” ura ^and. thakbaat . maps, .` He 
accom d ‘the Commissioner in. his 
survey "ate ‘prepared à map; Exhibit | G... 
which hows, first. that the, commis- 
sioner (“did “not vaseertain » the,; correct 
pdsitior of the trijunctipn paint supposed 
to Defrepresented.in.:his map hy 9,,and 
¿naa that according to the,revenue 
MEO OA an wpe of the , disputed 


f£ Dop pati: and withi 

Epi bor ae id. di i 
idt ^is ie 3 lands ` 

VERUM ib. ing that Š juod Demon 
mon Eua. Ss 


Com rig. 
" Pls tae ite Hide point s ould 
ot ak T ble. blue circle" (seb . 
fiiis (G) - to, tlie, , nprthze&ist 
hig mmipgioner's ` :8; then 16 "vill 
' x Sel to, tesist , ‘the ponglusjon 
that’ thé ien “has Been no encroachment by 
thé ' drten dantes ti iP block of land, A 


ien th tp the. ple tiff, 
e ae ht A is, font age! 


the 
ae lese And, conc’, his “base 
gaoia “the southern, 
bab day Ott mi will be moved" 
` Mid p [3 8 poslana north-east 
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missjoner, the i insignifiegn, Lio ot 
tha dispu. lind EE tó bé 


in Dob bari: r ding to. 2 iyan Burr 
pem MU be fous Fatehpur 

' T, Dod es zov ae 
and not. 5 spbetbosition,, order 
enable: him ito; dp 80, it was necessary 
bim.to , find. a i well-tested "Gast Tine dx line ‘as. ie 
which, there §Quld, be, no., controyersy 

whatever" He, found: that base ling, in A Z- 

tside ` Hous za, Dobari, “bh: giakind. 
En ditional EET outside, 
Was D sito his ol oe ig 

dE Seres Ap Ji A a 


My. Ghjedi An takiti the aganti 
‘gtations - hgh fe Faye Tod m one 


VEnyé, stations. i in my. PO en enable 
me to work my. SENIUM Bie reference 


Ë tlie asuy thet 
ed.the Inborn of checkin 
Me t of the trijunctio a 
qnd 


aes ithisthe did ‘by’: making, án: 


xdi 


je 


RREA `Q itside ;the m Jou 
‘that if did Z. D mei "Bid 
"revenue , feld: “book , 


Havin found that Qi ihe portions iE 


z ont the grand” co responded, With | a 
‘Positions. in the revenue survey ma ap, all 


TOR he ;hàd, to. d$ 3 was to: plo E the 
reyenue survey “map by hr aléng 
the” DUE ST s 256, rd- 
ing reg the revenua 
: ure: Roa feins & Hel ud Tu 
revenie vey ; map of Bher&káta where 
FINE addi onal ey) and 


gud 8 a these jb was; 
Š dig Vu was "ibi t iffi&ult to' NEA the 


along the even Survey chain 


E and: login thé directions gi 

ihe map. First, ne proceed from, eae 
diccording; , to, the measurements: given. 
a the DS urvev: map.. `: ya 


m 
impelled. tg (à revenue, gt ion) 
dus die. ch iain -]ine It was, @ gompara- 
tively, simple ‘matter. ft, him, to, P: Ay 
‘means pf off-seta, "that" ‘9. Wag: nof in: 
correct position, and. jat, its, true 
tion ES ns “indica ten RPM doubl ur 

y, the 


is mà an arked "AL 
leaned e Pa J wai om, H 
he followed the cHain-line, to S ds fpi ind 
‘that his G wash x Revenue; station 58 vell 
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Erde "atla. ie A roe Davies” 
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laving 


ws ‘that stati on "i is tically 
Hot quite] 2 EM point. 
dong. this, he, us ed his result 


by. retracing Stepp fro m G with the 


avenue, survey? fel book. 


BAPO 
"He, staple d the AAPUEBOy; of his work 
E in my ‘opinion, “he, - has, estdblished 


E no 


within 


A he disputed - ‘land 


ODATI g, Pis IE naut 


Now. what; easin is iners for dorprederr D 


ES 


Oo qnperg m p to the map 
mien vies Py A ote ep 


od ioner taok no &rpublgtoy 
Xe of ‘the trijunction, A point, E 
avips, On a other hand, xoceeded 


EU care 
ten] P 
: [o Work. 


iti, (AN dp ery 
oped le wie dot ey 


ng” erpyn 


Pgh 


avies, we would;not.be justified 


pods 
eee “the AP ped 


in fama «s ihe , ease, for, another. local 
pro a4 Wwe haye been, mjnvitedto N 


Sultan "Ahmad. It. 


i or, , conn tion, that. the 
aoe inu tie in d 


1 that. , 
Revenue. ; 
Su ue the d dispu i Buryey, Map 


ed portion would ' 


Fa E Fatehpur pe Exhibit R,;Part 
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kay w: Ms Davies Was a 


he, 
Beet ey frig from 
ee 26A I 


ro- 
perly, in, evid ence, sincs be did 
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IS ook ; am not, pre- 


m E 
‘quit T. inh se t 
ad, Sp ag A A Š m 


saps ie 
ing .on the 
t. NE produce., the. fiel -bóok: 
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to the,” def andant that, th ik ‘sini 


bie o añu verinE , ‘tor zh ‘Kaltion. of 


Sat 8, 


d rt sand he romptly 
gld- book. ín in, Coürt, EA Arie 


[3 fh e crops-examjination of? Mr. Davies 
FASE 


&n, eror but the C39 | was proceed- 


ing, and ü 


"Was open. 40, the, pleintitt io. 


call `. Upon; the defendant, to... “manaa 


. Mr, Davies. for furthe» oross‘examinatjon. 


JThisxcourse the plaintiff studiously , re- 
frained *from.;adopting.,: In :order.;to.re- 
3move. all, “grievance, Mr, "Hasan Imam, 
dn. thig-Opurt, offered to make, oven, the 
field-book. to|.the, learned .Qounbel; for 
„the plaintiff, and’ io produče;Mr.. Davies 
for’gross-examination, and. we, . On, our 
part, agreed ı to~ adjourn the .hearing.df 


the.appeal,, in. arer, torenable further , 


Jeyidence,: o: be ` ‘taken,, dn, this COME 
. Mr.. Bü ltan, "Ahmed, om. , behalf -q f. the 
. plaintaff,. ; declined . ‘the «Offer and. pr 
ferred, {to argue. that; the. map wasin 

.missjble -in evidence -withont,- othe fi d 
book "In my opinioh the argumant, js 
wholly inadmissible in, view: of the fact 


„that; the plaintiff. dig, not. c objeot to; the. 
ribi G » going, 1n,;88, gridenoe, `: 


Anap 
‘As I have often pointed out; the, 
‘;tign,of proof isa queation,,of pro 
and. is ¿capable -ot, sbeingy waived , ae 
partys.-, Apart, fr om; Any, gthen considera- 
tion,. know of mo. "provision which 
makes a..map; inadmissible in evid 
awighent the fleld-beok. Section 83 of. the 
Evidence Act;provides that; eran (M; 
m ‘Maps or; plans nada, for ‘the. pur- 
poseg.of any.: gauge myst -be Proved. tone 
‘accurate,” E Wee ES drei uA ES 
5 Inu my opinion, „the failure, to: Produce 
the field-book affects the weight .to.be 
attached „nto the ,map,‘and:,not its’ ad- 
-missibilt, ; and, as the defendant offeret 
,to»give the, plaintiff. inspection , of, the 
fieldsbook. and::to, ‘produce .Mr., Davies for 
, »turthex -crdsg-examination, there js no 


reason, why-Wwe« shquld. not attach.;that < 


“weight. to. Exhibit G.which the “evidence 
of. Mr. Davies; Glearly demands. c sny 


. Lastly, it “seems to: me hát, the fed“ 


.boek . „of Mr., Davies ' would, not, “have; 


thrown any. .greaten, light: om- his, work ' 


than + the. revenue, ,purve , fieldabéok 


does‘, Mr.. pas ;procee ed. by. ‘plot-' 


ting, ‘and not by superposition, and. he 
states that he follo 


book. , All.,that' he did was to re-lay 


wed.the chain.lines of 1° 
the ‘revenue, survey.,,according, to «the ' 
figures givén in the, revenue survey, field- 


. the, Revenue; ‘Survey. feld- book, and. for. 


this, an cindepende nt fleld-book was not 


necessary, his li ing AZ, as his 
base, m ined. o le revekis nueve, 


sug : $us a y 
© sis, “INDIAN GAS. D 
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"field-pook," pat ie heo doli neédle to. ‘of 8 feet-and'l prefer to ‘thke the viéw 
"point exactly to the degree recorded in that either his scaling oti m Court .is , 
the revenue survey field-book, and' pro wrong or that the figure given- in the i 
ed' along the chain- lines, putting map 18 NIS s rather than that the map 
his pega at distances shown in the field- itself is wrong. We have ‘not ~ the-ex- 
book: “I£ his work, was inaccurate, the ‘planation "of Mr. Davies before’ ub; and. 
‘inaccuracy “could have ‘been established it is impossible to hold that his “ma n 
"by: cross-examining him with reference ‘Exhibit G,“ should be rejected ., on, 
to the revenue survey field-book' ‘which round ‘that ‘there’. is-an error in- 
was ‘available to the plaintiff. But jit gth of his base lite. 
erfectly idle to complaih that He B pm than ‘contended .~thht’ the 
did ‘not. produce 'his'fleld-book, when: mhgnetic variation of ' 11/—30" of: his 
“the “plaintiff studiously ‘refrained from owm instrument , was ‘not’ allowed ‘by 
t ‘calling’ on-him to produce the field- "him. in plotting. Now Mr. Davies “did . 
pook' and when he'declined the offer "admit that” ‘the bearings which 'He 
made to him in this Court by. Mr. Hasan. . observed ' between ‘A and Z ` diiring "bis: 
Imam. ‘survey ‘did not coincide with the’ bir 
I' have now to consider the specific nés | bétwéen ‘A and: Zin the: feveindo; ; 
sande “which have been u£géd in this ‘survey field-büok. 'In his exainihhtion-, 
oun for piene MM , the máp iat he said that the-différernice’ was. 
prepared. by avies. . ; = thinutes atid’ odd sécónds; -In crogs- 
[s was contended ‘that .we should .'examidàtióñ he said that thétidgne dane 
place:no ‘reliance on the ‘map since the ‘vatiation of’ the’ needlə--of`+he- .' 
distance between blue A-and blue, Z meñt was: eleven , .minütea ` HAN thifty; 
‘according to Exhibit J, the revenue ‘seconds cast vatiation dt Bet He ditt i 
survey ‘map of Bhuggltdeeh, 48:719 ‘ed the variation by, aid ing it uu t 
bos whereas “according to the ‘figurës 'trué-north- line laid down “by. the Gor 
in the revenue survey ynap: it is erhment, ‘in, Sharia . i PokKar ; and. 
ven "Thé argument is’an attack -Jamadoba. Now, in my opinion, - je - is- 
“upon us accuracy af the revenue'survey “quite irrelev&ht to. énquire' what the, 
of Bhuggutdeeh and it.is sought *magnetic: variation of hia intrument. 
to! e estabhshed thatif Exhibit J,the was with reference to- the irue-north. 
survey map of Bhuggutdeeh, be not ‘line laid down &t-Jharia/Pokhüriánd 
„accurate, no‘, reliance cah be placed  Jamadoba. He was gonloarnéd: ith, #Withi pa: 
upon “the base line'taken by Mr: Davies um etic variation o 
in! connection , with his“ survey. "The the true-north. in thé: revénte ed 
whole argument is founded upon, what Mr. and he stated definitely that. this vafi&. 
Davies stated to be the distance.between tion’ was two minutes .He appreciatéd! 
Aland Z, aocordin to his Sealing ouf'in the ‘fact that there, wás a.slight’ varia- ' 


T 


"the witness-box ` e under cfoss-ex- ‘tion between his north. and-. the true-t 
amination. "v ihe: courée of his evidence ‘north, and he says:that'he. tested the - 

"hé said as- follows. : | corteciness, of his;plótting;by taking .' 
“The di&tancé between À and Z Jin’ ‘latitivdess and, départures., we have 
‘Exhibit J is 712 feet- according to my ‘nothing’ in: the, CU. to contradict his : 
‘sealing out in Court." “He added Stig - -eyideion ‘that i ible "to test 
distance is giveh in ‘the revehtie field: the dorréc inks b ros "by taking. 
, book.” ‘latitudes ahd'departhrés; and Ñi iñ; in my 


. It appears that the distahoe,d' really; opinion, ‘ quite etn to rejet “his 
` 704 ` feet according to ihe. i E kiven - „map on the ground "urged before us on 
in the revenue survey map. ‘Now the ‘behalf of the plaintiff... 
actudl figure given in the map ‘was. ‘The next attack upon ; -hig map -vead 
not brought to his notice, ‘and, no this, that the’ position of the trijunctions , 
portunity was given to him to reconcile’ ` W and I, as found by him, did not, agree: . 
^his statement with the actual: figure with their position in the Revenue; Survey 
: given in ethe map. ‘The différence is “Map. The argument ‘was ‘founded -on 


ia ' 


- :YXel. 83) 
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his evidence that in the revenue survey 
map, the red line (the chain-line) and 
the black line (the. boundary line) ` run 
together in one identicalline for about 
'80-feet whereas'in his own map, the 
chain-line tree W add I nowhere 
touches the boundary line between these 
points. His- explanation.is that station 
I has not been correctly shown in the 
revenue. map, . Exhibit H,: with reference 
to the, survey figures:and that he put 
the station l'in'his: map -according to 
the revenue. figures. .In, my opinion, the 
'explanation.is.one which..is probable and 
ought- to~be:accepted. ;It must not be 
assumed: that ‘Mr. Davies is' throwing 
any "doubt, on ‘the accuracy of the 
revenue. map. The. figures.are. given in 
the .revenue map, and ‘from those 
figures it is. possible to re-lay the station 


with accuracy. : His whole: point is. that - 
correctly-shown ' 


station I has,not been cc 
in-the map although all the data -are 
given ‘in 'the «revenue :map which 
would ‘enable one to show:the station 
correctly. l | 

The. next ; contention.is that “pillar G: 
at-station .12: does not coincide with the 
position found by 'him'for the corre- 
sponding point,-although . G ‘is accepted 
to besin its. correct position.” .I have 


quoted the contention verbatim, and all’ 


that I need say is that, in the form in 
which it is put, itis somewhat difficult 
to understand the. argument. What: is 
meant to be implied in the argument 
is probably,‘ this that his G.is not. in 
the same: position as stétion -12 ofthe 
Commissioner. ‘It will ‘be remerübered 
that the Commissioner’s -station 12 
is supposed to .be ¿the trijunction 
point of Dobari,-Ghanuadih and Bera. 
The station: G of Mr. Davies is-also the tri- 


junction: point of Dobari, Ghanuadih and- 


Bera. Ohe.has only to look:at’Mr,' Davies’ 
map to -see that stations 12 and G 


are véry nearly in the same place, though. 


not-exactly in tHe-same. place. Now the 
Commissioner ascértained the trijunction 
point without taking the trouble. to* test 


its accuráey. Mr. Davies, on thé other. 
^hand,checked the accuracy. of his work. 


at'every step. The argument ‘has’ no 
effect whatever bn the case, except to 
show that Mr, Davies proceeded - with 


survey map- is.3,130 feet. 


care whereas the Commissioner was satis- 
fied with the pillar*which he had found at 
station 12. ; 

The last contention is that the distance 
between G and 9A in Mr. Davies’ m&p is 
3,105 feet whereas the ‘distance between 
the corresponding points in the revenue 
Now it is: re- 
markable that the point was never: put to 
Mr. Davies who should have been: asked 
to explain: the discrepancy, if’ he could. 
The Commissioner, however, statéd that 
the length-between 'his'9:and 12 agreed 
with the length between the correspdnd- 
ing.btations:in.the revenue survey map. 
According to the Commissioner,, there- 
fore, the distance between the two-sta- 


. tions in the Revenue Survey Map is 3,130 


féet. :In.my opinion, it* would, not - Be 
safe to act upon a casual statement made 
by the,Oomimiésioner in the witpesd-box, 
since it was important for him to es- 
tablish the accuracy of his station 9. 


. He does not say so in-his report; and if 


it were the case of the plaintiff that 
there was sucha glaring error in the 
map prepared by Mr. Davies, the point 
should have been, put specifically to Mr. 
Davies. On an anxious consideration of 
all the arguments that have been ad- 


‘vanced to us;-I have come to the conclu- 


sion that the evidence given and the map 
prepared:by- Mr.’ Davies should be «ac- 
cepted and «that, in ` accordance’. there- 
with, we ought to hold that the whole of 
the disputed larid falls outside of ‘Dobari 
and, therefore, of the: block of land demis- 
ed by the Raja to the plaintiff. 

In view of this finding, it is unnéces- 
sary to enter into.the:qrestion of lirhita-. 
tion; but I ought to -state that I ‘hav’ 
grave doubts whether the décision of the 
learned Subordinate Judge. on: this‘point 
is correct. The plea of limitation. a$- 
sumes that ‘the title is in the plaintiff, 
ànd,in my opinión, a persoh chnnot,. by 
using’ or working one ‘portion, of a-.coul; 
mine, acquire‘a right. to.any other, portion. 
of it.. I think: this proposition is estab- 
lished by-the' decision’ in. Ashton, v.i Stock- 
(2) and Thompson v. Hickman (3) "Mr. 
Hasan Iman contends that. the .rule is 
(2) (1877)'6 Ch. D. 719: 25 W.R 862. > ent 
3 (1007 ;1 Oh. 551; "76 L, J. Ch. 254; 96 L, T, 
454,23 T. L RO L. ND 
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, 090 : 
; different for, one who haa acted hana fide 
and.:under colour, of. title.” L have;an 
_., impression that "where a trespasser acts 
* under-a bona., fide- belief; that-he has: a 
-title 3o: the. coal, all that, he. 1s entities to 
claim- is’, at, d ‘in. assessin 
the. Cours. should nofact. han 
| him and i that, he, ou 
- the. expense , “of severing the. coal as, well > 
as, bringing it to bank. . Ludo. not;: how: ` 


f Am 


i er decide, this; point, Ag in my gpinion,: 
t our decision "gn, the merits; should be.in 

favour of the. defendant, and. ageing. the. 
génie. m 


Iyoh, disi ‘Abie! Saad sl costa. I 


ul ‘Macpherson, a —I entirely agree: 
aln 


ome "ra ath 


zie dy Ms 


tle 
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“CALCUTTA: HIGH: COURT. 

EET Orbe: No: 336 or 1922 
with RuL& No: 729 or 1922. s 

i1 February 14,1924. ` M 

“Present "Justice Sir Hugh ‘Walinsle}? 

- Kri, and Mr! Justice? Mukerji: 

x >- KALIMUDDIN: AHAMMAD-. 


Svo dti ES. 


Tm 


th, p$ 


` Diri ANDANT NO. 14 APPELLANT AND 
n: dey st le? U"UPETITIONER C M 3 V. E E TEN 
ae 1A persus 


BEARARUDDIN: Orias- Prin 


=< RESPONDENTS Am OPPOSITE: ‘Party, 
diiil Procédure Code (Act! V `of 1908), 0. Tx: 
vi UIS-- Ei- parte’! decree-3A ppeal, ` dismissal: ‘of 
batement—Application -to set. aside ex parte 
Joaten ooo of —J wrisdiction of: Prial 
Gourt- ex TM T; p 


\ 


ata Ve pes 


Tesentetives of a "dec 
s om the! i Fipe ' appeal’ ia’ 

~ éonstituted, and ' that: the Ap 
to hear be on the merits in am E of 


jeans 
ght, to be, Rd 


` 


í Soma 
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ñ 
“et 


"YR 


res not sgt oe 


Court, and urt ‘still ‘Te 

fo-set* 'abidė' its: "own? "decreé ort the -app etic” i. 
‘any: defendant’ a shi it. may” havë bea 
passed, ex parten be 222, col: 1. 


-Ihers 5 iB 


Sand Cii oe 
particular..cabe::- 


on + 


:£ Where a Eri Lh CM lan: an -eaiparte a 
rz13 “ 
de, to "have it" ek aside -< Ed 


decree, has b 88ed applies: er QO. 
‘Of the. Oivil Priced ure Dod. Avek 


ahd <at the'samë “time prefers -an appeal from jt 
the- Original Ocürt/may" proceed wi Filio" applica! -` 

[m d iwithetandingit pendenéy : ofthe: "appeal | 
10t qoi favsas. - =: 124 n 


t 


here an ex -parte decree has ‘bean cd RNC 
gr Modes dispqsed of" on appeal; ‘the! Court ; 
which: passed - the'er parte-tedree’ bas: ‘ad! longer 
any-power: to entertain ami application: to-iget:1it 
aside, .eyen,. though | the - “Bp ication vas made. 
before the was fil te sario "Princi plé 
-will hold’ good, even if! ‘the “appeal ” was prefer 
by Fa’ p a oe: than ! he - deféndant- against: 
. decree. was..'passed tex: parte, © p SS 
E ES ‘to, be. a plied ‘to dstermin 
E duit (Sur; fas Süristlietion “to 
pea shaper is, "whether" inspite óf'the Kid 
there: is still ¿æ subsisting | en parte deste tafar 
which , the... Original; Court has,reontrol -The 
answer to ihe quéstion would d epend pupoh the 
scope of the ‘appeal, by which 
not-merely" the. value tot ite: butte’ variety of other 
things; as “well, wiz, the" ,ubjeet-imatter : tinvolved:: 
the, parties goncerned therein and. the, gen "of 
its disposal. I WHAT HM. 
"Oise arr ill polis di adtisse tigséd. us nom 


< À$ peal; “apainst an. "Order... M 
Subordinate J Tule, Bogra, dated’ We TH 
July, 1922, . IA T í ts k 2 ups 
|: Babu: Atul. Chandra Gupta, for. ihe ‘Abe. 
-pellant‘and Petitioner: - t-g rc 

-Babu Gunada Charan: Senj. (with. “atin: ^ 
Babus «:Someswar +. Prosad; Singh: ; and” 
Bansorilal:Sirkar); for. .the Respondents © 
and Opposite part HOR. apo as 
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SM Aa JUDGMENT: gg » diet 
. Walmsley, J.i The. . . circumstances 
which:have led up to the:present.appeal ` ' 
are as follows, A partition.suit. was: in- 
stituted, ‘on December. .20, 1918, /pgainat 
several ,; defendants,- AMON, . who 
present... appellant was .No.,4. - SE of 
the defendants, contested- the; ‘suit, and. 
on. . Septémber:'.22,. 4919, a preliminary : 


3 


ir ilu 


: - ene for partition: was. made On, contest. 


against :two,of the defendants. andiex parte 
against the others.. "The present; appel- .. 
lanti, did mot:.appear at.all in the Hirst, 


3 |. Court, :abd-he; is one. ‘of those “scald; 


` 


expressióm-18 meadi 7 


uem E 


ais Lof: the (App si: A 


ES ‘of aen ! 
Plas teat pe 


m 


Lu A 


vs 


the ` 


bu 
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whom the decreerwag: made ez’ parte. ` ‘On: 
. December: 17, °1919;:-the* first. defendant. 

alone: "preferred : an" appeal against" the 

decree, . ‘tos bhis: Court, and three: days::. 
later, "on. -December 20. ‘the: 'appellant . 

présenfed. at ‘application’: ‘to: the" Trial” 

Coit undar Ov LXicr; 13. 0f : the "Civil. 

ProcBdüré! Goüe.: This sapplication’ “Was > 
kept? pending "until after? the:disposal ' 


ofsthertappe oe Pby- “the de i 


A déefendantre we Pf SAS Qasi Aa e 
*Ehëfatet of that’ appel was'thia. - One . 
of the'"respondents diéd; and: ág: ihe; 
appellant’.did’ notutakez proper steps to 
bring ‘her lieirs"on thetrecord' the & ppeal. 
"was:disniiséed às*againsttliern? ad then’. 
ag :against ‘the others: it; was: held: that .. 
‘int-the absence Of'thé-heirsiof the decens, 
edrespondent’ the'appe&l*edgüld hot proi 
cééd; 1t"was accordingly: dismissed?" This š 
ec wast on: January 5,1922. . Ee 
- "iff'hen'thecrecord? wástirefurned ‘to’ dii 
lowér- Oourt; grid the ‘appellant's: 'applica- 
tion came ton: for heating! OnvApril 8, 
1922;“a “petition: of-éóripromise. ‘between, 
the’: plaintiff’ and ‘the appellant was" ree 
sented, ` and- in accordance" therewith 
the Court’ orderdd that  thàc suit ghould" 
be: réstoréd® tO its: original „number as. 
against- déferidanit: No. im: regard 3 to 
three: only: of they plots, mentioned’; in 
theplaiit, «those threat plots. together. 
constituting: the'tbasabatt.: -‘In“making’, 
this order tthe Court’ *proceedéd on: ‘the: 
compromise alone without: any: enquiry. 
`a tocthe:6&useB Which’ prevented’ defend- ` 
ant Nor4-from-iàppéaring 8t the -trials 
A*dew- Maysslater three «defendants; : (not: 
among'ithe:original-deféndalits): were; 
added; they are-'said to'i have: taken :'a-; 
š ‘conveyarice fromm the: fiigt-déferidant “be 
fore the institution:ofthe:suit: rs. I 
Unt tly, a, differentia) udge was presid- . 
ingoyerthe-Oourt,"andi'on July 5,'lie* 
, expressed. a doubt as ^to fike- legality, of: 
his: predetessor’s* Order: of April 8; "and- . 
after ‘hearing ` arguments ` “heu £ de. 
` liveredi^the | judgment: z against whith.” 
.. this¥ ap ppeal ae direbted: fon Suy T ; 
^ 3929: : SION £ < P ST re 
Ih: view which eres Was: shade 
order:passed-tori iA prit 8, w&s müde"with- 
out;;jürisdiction- becaüse.- there. was..no - 
longer üny rey parte’ ene loye whieh" j 
the iCotirt adentro); that the- ordéry, 


- 








` DGTAN: weet ie bots 


Iw tion wide ‘on: "April 8 


= mote. than” put, limitations. on 


HEC 


y An 


waste ality ‘and soutien” Heid 80 ‘that. 
no *proceédings-to set. it'asidé were, heces: 
sary; and that the Pes of the | Eder 
being’ madd on | consént As. painat, th 
DERI could not Gónyert. it. dis 8. aid. 


Bom ‘Aleo: +e-Galled the’ order dating: e, 
defendants and ME that their che ] 
should: ‘be Btrüek out; 2 s "m 


DA ‘the iei Je must- reinarkeztiat “fie: e 
learned), Judge seems--hardly-^to have’. . 
: realisedthat itis. a. very: graye! thing ` 
for-one Ji udgelto say ‘that -an’ verdér'pass~ 
ed: by yànother- Judge, particularly“ by 


` his. own’ + predecessor-in-office, undB Ee ' 


‘nullity; and. utterly võid? however ratich.* 
| hemay* ‘doubt its: “Correctness: : UAE 


“The: ‘arguments “for the AD niii e. 
shortly: ‘stated: thit E "f. ii din 
was, a good, ordei, 


and that, pven if it was nol, ‘thé fact that ° ; 


proper steps ‘were nde." “tiken’ io have it, ' 
, Set aside" rendered: it binding 5 n + the. i 
“parties, so:thatit'could. not. 8^ 
be: treated as Though. At" Had’, Ob 
erty the! validi ve 
‘As “to. the" ç ify “Of. thie E it. 

appears to" mé that iie ny 
has: fallen" into fhe' 
, the jurisdiction, to" make ; dns 

casB' with ‘thé Bees of the. 
There. Gam be> “DO 
lañt had~a 
tion: under 
did make. it, . pon zl. 
alreac 
. defen. dit ‘Tt, 18; 
Trial Gori was, com. 


"Pest y : 


[rw ced 


at. de 
tent “to KU 
of restoration’ “beat: "nda" Peti Jihg re- 
cord: ;was* ‘despatched: dO ee ete E 1 tes 
validity ' would: nol hive. "been ^a; Meo 
by. the, subséquent. order... on; ‘appeal... Tt 
a appears Es e, , therefore, that the result ` 
e apbe: cannot, Ve been to. M 
ta Gat i n 2 pa ta eiut i 
or n application. of sth sí 
laf; "st! the: host it. óannot - S appels, 


M ; 
ofthe order ‘pa at {fe nee e. 


ed. sy the 
ordër made. On. April hz : 
illégal ‘bute ‘canhot Be LS Hers pre 
digtion- Ón this: View, „the '«&ppel-, 
lant 8'Bécond argument applies, namely" 


va 4% 
°. 


^ been ` éste a “oot, - ‘ 


M have, done... 


, in the absence 


4 


_ stances, , is- 
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that. the order mus :stand because 
no proper steps were taken to have it set 
aside. E 

As; however, the legality.of the order 
has been discussed before us, I wish to 
state my . views briefly. I have already- 
stated the nature of the order passed by 
this Court on'the appeal. The appel-: 
lant argues that such an order was not: 
an adjudication on the merits: that in 
the’ words of: their Lordships -of ‘the 
Privy . Council “it merely. recognised 
autkoritatively that the appellant hadnot 
complied with the conditions under- 
which the appeal was open to him, 
and that, therefore, he wasin the same 
position.as if he had not appealed at all.” 
Abdul Majid.v. Jawahir Lal (1).' Those - 
words were used. in regard to-an appeal 
dismissed for.default, and with.reference 
to the effect of an appeal on the start- 
ing point, of.limitation, but they. express: 
very aptly, the reasons that underlay 


the order of this Court. . This - is the: 


view taken in the case of- Kali Dayal 
Bhattacharjee .v.- Nagendra: Nath (2). 
where in similar circumstances a 
Bench of. this Court ‘said "the appeal 
is now - not , properly : consituted, and: 
r of ° necessary par-- 
ties we cannot proceed to hear it’ on. 
it&. merits." The result of an. order 
dismissing -the appeal in such circum- 
that the -~ decree. which. 
remains capable of execution is the. 
decree of. the F'irst.Court. . 5 

It is urged, however, for the respond- 
ent that.such.a dismissal is different 


‘from a dismissal for' default, which .is 


specifically excluded from the definition 
of decree as giyen in-section 2 ;(2)-of. 
the Civil: Procedure Code, and that. it 
does amount to a decree; 


That argument, however, does not go’ 


-far enough.: The order of this Court 


may bé*a:decree without being- such” 
&:decree.as to.supersede the decree of 
the:lower Court, All that this Court 
d&cided was that having régard to the 


(1) 23 Ind.: Cas..049; 36 A. 350; 19 C. L. J.. 698: ; 
2'K. Lcd. 624; 16 Bom. L. R. 395; 18 C. W. N. 963; 
7 M. LJ. 17; (1914) M. W. N. 485; 16 M. L-T. 44 - 
La W. 488 (P. 03. ue 
(3j-54 Ind. Oas; 822; 30:0. L. J. 217; 24 0. W, 
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nature of ‘the appeal a certain : defend-. 
ant.was a necessary. party, and that.' 
in the absence of that. deféndant or: 
on her death her representatives the- 
appeal could: not proceed. On the: 
merits of the appeal. in otHer respects: 
there -was no adjudication,’ but on-the : 
contray an:express refusal:to adjudicate. . 
Consequently it i& of no importance. 
whether the order.did or did not: amount : 
to a decree. What is of importance.. 
is that it was not a decree in which 
that of the lower:Court was merged:. 
.My conclusion is that the order: of + 
April 8 was.a good: order; but as I: 
have. already’ said, I think that, good. 
or bad, the Judge. had jurisdiction.: to 
make it, andit was not within : the: 
power ‘of his successor’to. cancel. it.- 
Incidentally. -it.was said that no evidence-. 
was taken to prove.that the appellant. 


"was prevented by. sufficient 'cause- from 


appearing: in the: Trial Court.. If the: 
plaintiff’ was prepared tò accept ' the 
explanation offered:and to refrain from 
opposition the arrangement seems - free. 
from. objection. l 

In my ‘opinion, the order .of July 7, 
directing. thatthe - order, ofj April 8,; 
should be.treated .as a nullity: must .be- 
set aside, and thé ~suit’ remanded: to : 
the Trial, Court: for that` Court to pro-. 
céed ‘to. hear it in respect of the items. 
of . property mentioued .in the’ petition: 
of compromise: 

- With: regard: -to the ‘added defendants 
(Nos. 15 to 17) they wish. to’ remain in: 
the suit, and:they were. added at. the 
instance of.the plaintiff. Their presence 
cannot prejudice thé . appellant, and’ J 
think. the'order striking out their names.. . 
should also be set aside. . ; 

As' the suggestion that the- order of 
April 8, should be revised came ^ from ` 
the Judge.and not “from the plaintiff: 
the parties are directed ‘to ‘bear. ‘their 
own costs., - 

-These orders are passed under; the. 
provisions .of section 115, . Civil. Pro-. 
cedure Code, and the appeal is dismissed.. 

Mukerji,. J.—The appellant:: is: de- 
fendant No. 4 in' a suit for partition in the . 
Court*of the Subordinate Judge, of Bogra. 
On the 22nd September 1919 a preliminary 
decree was passed ex parte against the 
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appellant and on contest against some. with the suit was MARE by indien 


of the other ‘defendants. ` On. the 20th: 
December 1919 the-appell 

under O. IX,r. 13 for Seine usq the 
ex parte decree. On the 17th Decem- 
ber 1919 the defendant No. 1 preferred 
an appeal from. the said :decree to this- 
Court m ‘the “plaintiff. and -all the’ 
other. def dants ` (including the appel-: 
lant). respondents therein. When the 

said appeal. was pending, 
réspondents, viz. , the. defendant - No. - 


one of.” the 
67 
died ;and his, heirs: were substituted in. 


nt: applied 


his. place,- but ‘the costs -of the Deputy- 
Registrar and :the usual indemnity bond: upon: the -ground that’: -after:the decree, 


necessary -for the proper representation. of this Court. there was no longer.any. f 
heirs by the..Deputy 
Registrar as.:their.guardian, not having: 


of the minor: 


been:paid by- the defendant No. 1, the. 
said:;appeal -as. against. the minor heirs-- 


was: dismissed. on. the. 
1921.. On: the.5th.January :1992, the 


gaid. appeal. came on for hearing, and. 
.it' being held that the'same could not. 


proceed ‘in ‘the. absence of. the . said.- 
minors, 'the- said appeal.’ was dismissed.. - 
7 When. ‘the: ‘records-‘went back to the 
Subordinate Judge.a compromise. was 
arrived at, between- the plaintiff: and. 
the appellant ‘and a- petition: was'-put ` 
in ‘by them to the effect that. the decree 
would stand with reference to -all’ the : 
properties.:excepting -one which. for the - 


8th: August - 


officer; and. he om the 5th July 1922 
while’ rejecting a- further application 
of the -plaintiff ‘for amendment ‘of’ the 
plaint passed -suo motu- an order whith’ 
ran as ollows:—" I doubt very much 
‘if ‘the: order of ‘this Court ‘of the: 8th’ 
ap 1922 was not without ‘jurisdiction.’ 
The defendant's- I prays for. a 
day’ 8' time to argue this point.” After: 
hearing- the parties ‘the learned’ Süb- 
ordinate Judge on' the 7th July^1929: 
declared the order passed by his:pre-: 
decessor on the. 8th-April 19 2 anak’ 


ex parte decree in-existehce over which: 
the-learned ‘Subordinate Judge: could. 
have any control and, , therefore, the 
order vacating. the same was oné passed " 
without jurisdiction, and- he also ordered ' 
the-names of.the -added defendants (in- 
cluding -that cf defendant -No- 15) ‘to: 
be strack - out and: directed the - parti- 
tion to be. affected in accordance with 
- the -terms of the preliminary decree: 

The present appeal anda Rüle are: 
direoted against-this order of the learned 
Subordinate Judge dated-the 7th July i 
1922; 'and "of the parties -théreto’ be-^ 
sides the defendant. No.-4 who is “the : 
appellant, only the- plaintiff ‘and - the - 
defendant No.15 have appeared before! : 


sake of. brevity may. be: called. the basa-' ug. 


bati:at. Thanarorh: The.. 
J udge.. in " accordance . with. 
compromise restored -the -~ suit. against 
the appellant.. in respect. of' the. said’ 
property and ordered the partition of 
the other properties. in-accordance with : 


Subordinate - 
the said: 


` 


the terms -of.:the preliminary'.decree .to: 


be proceeded with by. an. order passed. 
on the 8th April 1922. ~ 

Thereafter the appellant filed a written 
statement’ and the. plaintiff amended 
the plaintand certain other proceedings . 


took. place in connection with’ the suit’ 


so restored, of which it is' only neces-.. 
sary- to mention that at. 
of the plaintiff certain persons of whom;. 
the defendant No. 15 was one, were added 
as. parties..to the suit, and filed written | 
statements.. . 

Tn; thei meantime the ‘learned ‘Sub- 
ora Judge: mes was: ies PIOCRECING , 


the instance - 


‘At the. outset- it may. -be Ronee gate: 
to deal with- the 
fendant’ No.-15 ‘in - these ‘proceedings. : 
‘The- learned | Vakil ‘appearing’: on: his: 
behalf hás not béen able to tellus what- 
his client's. exact-. position . is -in this.’ 
appeal; but it would seem: rather strange - 
that--having--come in’-the proceedings. 
by, virtue of this order,-he ‘should seek - 
to challenge its alidity—an- order -to 
` which he owes his existence 88: a “Party 
to-the suit.: ' 

On behalf -of the appellant it is con~ 


tended: mainly -that thé-learned -Sub- - 


ordinate Judge had no: jurisdiction: to: 
deal with--the order of -his predecessor 


in the- way-that-he did; that even if^ 


he had.jurisdietion he was not compe-- 
` tent to review. the- said order. without 


an application fróm- any of the “parties, -` 
and that."he was ~in error-in w holding i 


-position of: ‘the de~, . 
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à ‘that the “ex parte decree had" ceased ‘to 
exist..and .had merged" “in. the decree - 
: of: ‘this Court and in: holding that. 
_ his’ predecessor : had; therefore; ho júris-. 
_ diction ^to-: get’. ‘aside. -the «ex parte, 
u dectee.:.: ‘Tt vais also contended: ‘that thé 
prdor? 'of.:this ^ Court, dismissing’ thé. 
" appeal’ on: the ‘ground! that- it.‘could: 
.. not: proéged" and’; not’. disposing’. of it. 
on the. "mérits* ig not. B: 'decreé into "whidh- 
tlie"ez parte ‘decreeicould be. “said: to! have: 
, merged, e BID 
x: The* Saintin 'en tlie ather "Hand, rcon 
tends: «that after a ‘filing. ‘of the appeal 
. in:this: eum ; application «uude. 
"Or EK.“ 513: Pong ‘no longer ; Lentes 
` n. "that. in- any’ case > “the 
disposal of The said appeal the Aches 
. of .thé “lower --Court, merged ; -into .that. 
of this. Goirt.: Tt. 18 further- contended-- 
that. the ‘order ; dismissing: ‘the! appeal 
5 ae against “the: ‘minors ' was | an*.order of- 
dismissal: for default; but:that thélater 
order dismissing: the appeal on-the ground: 
.of its not-minintaitabihty: á Awas: one which. 
‘amounted: to | a ‘decree. S4 0 
sNow: tlie; cotisideration: of: thé 'ques-- 
tions to whether :the-dearned - Bübor-:- 
dinate Judge’: Bad ‘jurisdiction Xo pass 
the. order- ‘of the eth En 1922 involves 


` 


"9 aa áo a:-decree- stor ads OF ifkag 
WB8;&-. decrée; ` "whether - thejtex parte - 
decree can: "bé “held “to-have merged. 
into” itis DE -whethér - the’ learned: -Bubi 
' ordinate:. udge. had ‘jurisdiction toget" 
aside: the ` xp parte - decree: ‘and ` restore ° 
the. suit; ‘and (d): "whether: his'successor . 
could: declare Or was right:in.declating- : 
lie:afóresdid-order-'& nullity. ` 
(As »to- MI 'The-definition of. the wan 
^ decree ”, the; Code rof+GQivil- Proce- "Ü 
dure, in. BO ar as it purports: io be., a-~ 
definition “at all,- lays - «down the;. follow- 
` ing’, “essential. . ‘and - -distinguishing;elec e E 
ments: Mey ‘thas: the decision must have» 
been, expressed: in. g:Suit,athat--the:. 
decision ‚must have been passed on the: 
rights- öf fhè parties: with:réBerd to AL - 
, ort "any, sof ithe’. matters in- controversy i in, 
. the .suit,; that the decision must’ be. ohe 
. which... . conclusively: -determines- those? 
à atights. Then certain orders which. d 
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eae has: 


or" may nof" satisfy ; "thee ow, due 


ments &ré either’ expresaly: i included in 
or eXélided from: the; “definition. ` "The, 
whole, objéct: of defibing ` CE "d&cree," 
in? 'the said.’ ode appear. to. ;be Sio, 
classi "orders : m^ order. to.. “determine > 
r'an; appeal’ ‘or. in certain cases. 
a second ' -appes lies- thérefroni,,. Apart. 
from ` thit object this definition JB of no. 
value; nu am . inot prepared: .to . seca 
the. cóhtehtion: ‘oft theis, ré&ponident.: 
because ‘an m rejecting’ a. plaint: 3 
a-decrbe; an’ order’ ‘dismissing an Appeal 
on "the: ground" “that- it iwas improperly ' 
constituted. ‘is. by; meré’: cüríalog .to he 
treated" a8; a decree. . am, üiablé :to 
reconcile either. iri “priniéiple or: “theory, , 
why an order’rejecting a. plaint.&houldc 
stand’ on ,a different: _Agoting from, Orders. 
of" digriissal, for” ‘default, and; yet, gno- 119 - 
a decre“ ànd „the othër-is hote. P Tt35.. 
true: that an”. order. of. “rejection ; jo B: 
plaint: "has been expressly inclüded in- 
définition "of," décre&'? but. the! Legisn, 
; latiiré has" included: it; and. 0, analogy. . 
can: be drawn therefrom: "The: question ` 


whether’: 'àn. adjudication, is. an'.order, or ` 


decreé*is to’ "be: tested, ‘not. ‘by general,- 
principles bnt ‘by, the; expressions of the. 
Code-and” those words: Are." tO, she. cons... 
strued:in their. _ Plain. and obvious sense; 

° Bhup:'Indar’'v.’ -Bijat Bohadun (9. can, 
my. opinion, "the order. of the;High; 
dated’ thé '8th ‘Atigust 1991 is clearly" 
an order’ of ' dismissal . for. , default. and., 
is nota decree as defined” in the.,€ode;, - 
but. the: "Order. dated: :the. Sth Ja nüary; 
1922 ; professes”. „decidè óne,, OL. the. 
matters ii ` contr Very in: he.; Suit, viz. 1 


who :&reithe: n ies thereto'or, 
whether ‘the? “suit. Qrap peal'cán bepro- . 
` ceeded with ‘in’ the ‘ab Sehce:. of certain ` 


partiés-:and,;' therefore, in: my, opinion, 
satisfies the definition.” ob as decreg, rage 
given" ih.the Ocd&. lem, further ef 
opinion *that ‘only’ "such: orders of dis- 
missàl-for default ag’ are, treated. as such.. 
by thé-Codé ‘itself: . ate “excluded; i from... 
the definition: aa peat ere intret 


D. 15; ithe question; Saas hethen : 
wer ‘amounts -tó* “a~décree:. 3orinot^ 


[de not, however, pag. of réal. ‘intportance;:' 


p e oe S 


osha. anto cnr 


(8) 3a EN dt hi z158; 157; Sea: 209; '2-Bom, “ f 
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The question whether the ex parte 
decree merged into it or not is a question 
which cannot be answered bya refer- 
ence to any provision of the Code and 
it is not because the appellate order 
amounts to a decree that such a merger 
takes place but it is rather básed upon 
the principle that where the Appellate 
Court has determined the rights of the 
parties or the matters in controversy 
the orders passed by the Original Court, 
whether they amount to decrees or not, 
can no longer be seid to be in exis- 
ence but must be deemed to have 
merged in those of the Appellate Court. 
Whether the decree of the Court of first 
instance has merged into that of the 
' Court of Appeal will lergely depend 
upon the facts of each particular case. 
, On an examination of the authorities 


bearing upon the question'&s to when- 


the ex parie decree can be said to have 
merged in,the decree ofthe Appellate 
Court the following propositions seem 
to be well settled: 

1. Where a defendant against whom 
an ex parte decree is passed applies 
under O. IX, r. 13 to setit aside and 
at the; same time, prefers an appeal 
from it, it has been held by the High Court 
of Madras that the Original Court ceases 
to haveany power to hear the application: 
Sankara Bhatta v. Subraya Bhatta (4): 
This Court, however, has held that not- 
withstanding the pendency of the appeal 
the Original Court may proceed with the 
application: Damodar Munna v. Sarat 
Chandra Dhal (5); Kumud Nath Roy 
Chowdhury v. Jotindra Nath Chow- 
dhury (6). The Allahabad High Court 
too has taken the same view: Mathura 
Prasad v. Ram Charan Lal (7), Gajraj 
Mati v. Swami, Nath, Rat (8), Hummi 
v. Aziz-ud-din (9). The reason for 
taking the Igtter view being that the 
matters for investigation in the two 


(4) 30 M. 535; 17 M. L. J 436 
(5) 3 Ind. Cas. 498; 13 O. W. N. 846 


(8) 9 Ind. Cas. 194; 38 O.394; 15 O. W. N. 399; 
15 L. J 221. 
(T) 98 Ind, Cas, 261; 37.4. 208; 19 A. L.J, 
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proceedings are wholly different, in the 
one whether there was suffieient cause 
for non:appearance, and in the other the 


determination of the merits of the 
controversy between the parties. The 
extreme position adopted by the 


Madras High Court cannot, as explained 
in the case of Kummud Nath Roy Chow- 
dhury v. dJotindra Nath Chowdhury 
(6), be maintained either on principle 
or on the authorities: Brijalal Singh 
v. Mahadeo Prasad (10). l P 

9. When the ez parte decree has been 
confirmed or otherwise disposed of on 
appeal the Court which passed the ez 
parte decree has no longer any power 
to entertain an application to set it 
aside, even though the application was 
made before the appeal was filed; Mathura 
Prasad v. Ramcharan Lal (7). 

3.. The same principle will hold 
good, even ifthe appeal has béen pre- 
ferred by a party other than the defend- 
ant against whom the decree was 
passed ex parte, provided the decree 
was one and indivisible: , Dhonai Sardar 
v. Tarak Nath (11) Now, the test to 
be applied to determine whether the' 
Subordinate Judge, had jurisdiction to 
vacate the ex parie. decree is whether 
in spite of the appeal presented to this 
Court, there was still .& subsisting ex 
parte decree over which the Subordinate 
Judge had control. The answer to the 
question would depend upon the scope 
of the appeal by which expression is 
meant not merely the value of it, but 
a variety of other things, as well, viz., 
the subject-matter involved, the parties 
concerned therein and the manner of 
its disposal. The learned Subordinate 
Judge has held that the value of the 
appeal was the same as that of the 
suit, and the parties to the suit were 
all parties to this appeal. These, how- 


ever, do not afford the only materials 


determining the scope of the appeal. 
The, substance, and not ‘merely the form, 
has got to be looked at. 

Here the position was thatthe plaint- 
iff had got a decree as against the de- 
fendants in respect of a certain share; 


(10) 12 Ind. Oas 669; 15 O D. J. 432; 170. W, 
N. 133 . b 
(11) 5 Ind, Ces, 525; 12 O, L, J. 83, 
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‘‘oae of the defendants, viz., the defend- 

ait No.'1, had preferred 'the -appeal; 

and excepting the. question.as to whether 
the appeal. was maintainable in. the 
absence -of the minors, the heirs of the 
. defendant No. :6; no other -question was 
gone into, andi-in fact none could» be 
litigated, and. what is more important is 
, what the rights of the defendant No 4 
were as: against-the plaintiff or whether 
the ex parte decree passed against him 
wgs a good or valid one, or whether it 


should. stand.at all, could scarcely be. 


determined in thas appeal. ` 

‘ There'is no authority ifor the proposi- 
tion .that.under circumstances .such as 
these, the ex parte derree can possibly 
‘be. said to hate merged in the: decree 
passed by the Appellate Court. In 
Brijalal, Singh v. Mahadeo Prosad (10). 
in' which: the earlier cases having a 
bearing upon the point, were considered, 
at; page 135* considerable stress was laid 
upon the fact that the. scope. of the 
appeal was limited to the question which 
arose betweén the’ plaintiff and only! 
two of the defendants, the question in 
controversy between the plaintiff and 
the. first five defendants (who were 
parties to the appeal and against whom 
the: suit “had been decreed ex parte) 


was.not raised in the.-appeal and never : 


came.under the judicial. consideration 
ofithe Court, ahd it'was held that 
under ‘these circumstances the view 
could not possibly be supported: that 
"the effect of the decree of the Appellate 
‘Court’ was to supersede.the decree of 
the Court, of first instance, in so far 
as it had been made.er parte against 
' those five defendants. In Gajraj Mati 
v. Swami Nath. Rai (8) Sundarlal, J., at 
\ Page 27{' observed that'it was unneces- 


sary for him, having regard to the 


facts of the case before him to go so 
far, but at page 31} the learned Judge 
seems: to have laid. stress upon the 
fact that the Appellate-Court had not 
adjudicated upon the. case of the appli- 
canis ‘for. setting aside. the ex parte 
decree: as one of the factors for deter, 
mining the question. In Abdul Majid 





` *Pege of 17 C: W. N —[Ed.] . 
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v. Jawahir . Lal (1, the basis "of. thè 
decision of'the Judicial Committee' on 
the question as.to whether the decree | 


of. the High. Court "was constructively 


turned into a decree of, His -Majesty 
im.Council for the. purpose of'deter- . 
mining ‘the starting point of limitation ' 
was the consideration that the Judicial 
Committee had.in dismissing an appeal 


.for want of prosecution, not-dealt judi- 


cially with the matter in suit and. the 


order made by. the Subordinate J udge | 
on.the 8th April 1929 in 


successor of the, said.learned Judge 
acted wholly: without “jurisdiction ,in, 
treating . his predecessor's order as ;a- 
nullity, when no proper steps were taken. 


^ 
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by any of the parties to get it set aside, 


if that was possible, in any of the modes. 


. recognised by law. 
my opinion the order complained 
of is not open to appeal, and, therefore, 
` I would dismis$ the appeal, and agree- 
ing with my learned brother, I would 
set the order aside in the exercise of 
our powers of revision and restore the 
orders which that order purported to 
treat as nullities, and make the Rule 
` absolute. 
Appeal dismissed, - 


Z, K. Rule made absolute. 





: ALLAHABAD HIGH COURT. | 

LETTERS PATENT ÁPPEAL No. 10 or 1923. 

July 2, 1924. 2 
Present:—Mr, Cecil Henry Walsh, Acting 
Chief Justice, and Mr. Justice 
Sulaiman. i 
RAM SARUP—DErENDANT—ÀPPELLANT 
VET SUS s 
Musammat KATAULA AND OTHERS— 
PLAINTIFFS—RESPONDENTS.: 

Hindu Law—Joint family—Famiy property 
taken by some members—Suit for declaration of 
specific share by others, whether mavntarnable—Ap- 
propriate relief. > I 

Where some members ofa Hindu joint family 
obtam mutation of family property in their favour, 
the other members can obtain joint possession, but 
they cannot sue for a declaration of any specific 


share in the property, in the absence of an allega- - 


tion in the plaint that they have separated, or the 
expression ofa clear and unambiguous intention to 
do so? [p 229, col 1.] 


Appeal, under section 10 of the Lesters 
Patent, against the judgment of Mr. 
Justice Stuart, dated the 2nd Novem- 
ber 1922, 


FACTS appear from the following 
judgment of 

Stuart, J.—In order to understand 
the points of law involved in this appeal, 
it is necessary to state the facts found 
by the Courts below. Mahtab and ‘his 
four sons, Fateh Singh, Sipahi Singh, 
Daulat Singh and Makhan Singh, were 
the members of a joint Hindu family. 
Mahtab died first. Daulat Singh then 
died without issue. He left a widow 
Musammat Sobha. Inlaw, she obtained 
nothing except a right to maintenance; 
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but for her.consolatipn her name was 
recorded’ in the’ place of the name of 
of her deceased husband. Daulat Singh’s 
share, of course, passed by survivorship 
to Fateh Singh, Sipahi Singh and 
Makhan- Singh. Musammat Sobha: died 
in 1916. At that time many members 
of the joint family were alive. ' 
. Theye has been no separation amongs 

the descendants of three other brothers. 
This is what the Courts’ below have 
found. (1) Bed: Ram the'son of Fateh 
Singh, (2) Sohan Singh, Har Lal ande 
Ram Sarup the sons of Makhan- Singh, 


mE 


. and (3) Bahadur, Munshi Asa Ram , and 


‘Murli the grandsons of' Sipahi Singh, 
were then the:-mémbers of ‘the joint 
family. ‘Sohan Singh, Har Jal and Ram 
Sarup applied'to Revenue Court for 
mutation of the share which stood no- 
of Musammat 
Sobha as representing her deceased hus- 
band Daulat Singh, and they obtained 
the entry of their names against that 
share. in 1919 Bed Ram, Bahadur, 
Munshi Asa Ram and Murli instituted 
the suit out of which the present , 
appeal has arisen. Sohan Singh’ had 
then-died. Their case was simply this:— 
They objected to the action taken by 
Sohan Singh, Har Lal and Ram Sarup. 
Bohan Singh having died, their claim 
against "hun had ceased: Bo: they 
brought the suit against Har Lal and 
Ram Sarup to cancel the action of the 
Revenue Court, and they put: their 


-elaim in this way. They said- they 


maintained that they were the members 
ofa joint Hindu family with Har Lal 
and Ram Sarup, (this is’ what the 
Courts below have now found) and as 
the members of a joint Hindu family 
they .asked for a. declaration that they 
had a right to the property which had 
stood in- the name of Musammat Sobha 
to the extent of two-thirds and that 
-they had never lost possession over it. 
They next took the point that, if 
the Court considered that the order of 
the Revenue Authorities constituted a - 
technical dispossession, they should be 
put in joint possession of that two- 
thirds and they finally ended up by 
saying that if the Court refused to be- 
lieve thatthe family was joint "it wag 


^ 
. 


` 
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- perfectly clear that Bed ` Ram’ adu 


‘have,sueceeded With Sohan Singh, Har ` 


Lal and Ram Sarup, as heir to. Daulat 
ingh to the extent of one-fourth, 
he view taken by the Courts below 

` is that the plaintiffs and defendants ware 
members ofa joint Hindu family, and that 
the action of the Revenue’ Court in 

-effecting mutation in favour of Har Lal 

and Ram Sarup constituted a tenchnical 


dispossession .which entitled the ‘plaint- 


iffs to a decree for joint possession. 
s over two-thirds, of the property. It will 
. now be considered what force there is 
in the grounds of -appeal. 


The Tirst ground is that the suit as’ 
framed -was not maintainable as the ' 


plaintiffs sought a specification of their 
share in the property without partition. 
I find against this plea.: What the plaint- 
iffs sought was to cancel the order 
.of the Revenue Court, and the suit 
as framed by them was correctly framed 
to attain that object. 
want, a partition at the time but they 
did ask for joint possession with a 
specification of shares which could do 
no harm.’ That specification is, of course, 
.the specification, at the time of the in- 


stitution of the suit; since then Bed Ram: 


has died and the' position willbe al- 
tered. The main point, hoyever is, is 
there any force in the first plea ? I 
find there is no force. 


The next plea is “that the Gosie did ^ 


not find that Mahtab left any nucleus 
of joint property at ‘his 
finding is very clear. They found that 
he'did. They found that the whole 
‘of the property belonged to -the joint 
family composed: of Mahtab and his 
-SODB. , 


The third ground is that the suitis - 


‘bad on account of pend of parties 
'and- causes of action, I find no defect 
there. 

The’ fourth ground is that the find- 
ing arrived at by the lower Appellate 
Court is not sufficient to dispose of the 
case... The finding is sufficient to dis- 
pose of the case. It corrects the order 
of the Revenue Court and will cause 
the addition of.the names of the plaint- 
iffs with the modification ` which, the 
death 
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, Patent. . 


They did, not. 


death. The - learned District. Judge, however, 


ef Bed Ram will entail to. the 


names of Har Lal and Ram Sarup with 


a specification of shares. 
The fifth ground in effect challenges 
the finding that the family. is ` joint 


cannot be challenged i in second appeal. : 


The result is that the appeal fails. - 


and is dismissed with costs which 
wil include fees on the higher scale." 


Mr. Benoy Kumar Mukerji, 
Appellant. 

Mr. Saila Nath Mukerji, ‘for the 'Re- 
spondents. 





.JUDGMENT.- This is a defendant's ... ` 


appeal under section 10 of the Letters 
The suit was for a declara- 
tion that the pldintifis, ås members of 


a joint Hindu family, have a right.to: 


two-thirds of the. property in dispute 
detailed in the plaint and are entitled 
to get mutation of names effected in 
the Revenue Court in their. favour. 
There was also an alternative relief for 
possession in case they were- found .to 
be out of possession. The claim was 
contested .by, the defendants on the 
ground that the family had been se- 


. parate at the time when Daulat Singh 


died. . The Court of first instance came 
to the conclusion `that the family was 
joint at the time of his death and did 


not think it necessary to. consider whether . 


it was separate or joint at the, time 
The 
came 


when the suit was instituted. 


D M 


, which isa finding that is clearly correct, xd 
'and;' so far asit is a ‘finding of fact," | 


for the 


to the conclusion that, the ordinary '- 


`presumption of jointness had not been- 


rebutted by any evidence at all and 


that really there was no' evidence of 


separation at all. 


.Reading his judgment there can be -'' 
-no doubt that he came to the, conclus 
‘sion that-the family continued to be 


joint till the date of the institution 
of the suit. Nevertheless he. affirmed 
the decree of the First Court granting 


‘the plaintiffs a déclaration that they were - 


entitled to a two-thirds share in .the 
property in dispute: pi 

On appeal that decree 
affirmed by:& learned Judge of this 
Court. : In. the judgment of the learned 


, 


has us 


Judge, it has been assumed that therQ f 


` ground that it was not incumb 


i Yd E ` 


RM 


n AW. g 
- Lars gs 
: 

ut 


2 + V 


had been no separation I 
descendants of the three brothers and that 
the plaintiffs as ‘members of. a joint 
Hindu family are asking for & declara- 


„tion that they had a-right ‘to the pro- oo 
perty ‘standing in the name of Musam- «s 
mati Sobha to the extent of a ‘two-thirds ` 
thought, . 

. found..." 


share. The learned Judge also 
that the Courts below had. 
that the plaintiffs and defendants were 
members of a joint Hindu family. . 
One of the points raised before him 
was that under ihéss. eirumstances the 
Suit as framed was not maintainable,’ 
He, however; overruled this plea’ on.the 
the plaintiffs to claim partition of the 
property by metes and bounds.  . 
lt is quite clear to us that’ if. the 
family continued joint till the date of 
the suit, and there is no suggestion 
iu the. plaint that the plaintiffs want 
to separate, the plaintiffs, though they 
are entitled to joint possession -over. 
the joint property, are not eatitled - to 
. a declaration that they necessarily have 
a two-thirds sharé in the "property. 
The exact extent of thsir share can 


oily be determined at the time when: 
the separation actually takes place. Mr.. 


Saila Nath Mukerji is.unable to show to 


` us from the pleadings or any other st2te- 


. mont of the plaintiffs that they claimed 
to be separate ab the tims when ‘the 
Buit was instituted or that they expra3s- 
‘el in clear and unzmbiguous terms 
‘their intention to separate. ` 

` Under these circumstaticas the decres 
` of the Gourt below.must. be modified. 

. The appeal is'aceordingly allowed in 
part and the decree of the Court below 
is modified to this.extent that the plaint- 
iffs’ suit for a declaration that ‘they 
have a joint interest in the: property. 
in dispute and are entitled to joint 
possession is decreed but. that that. 
portion of the decree - which’ specifies 
the plaintiffs’ share as being two-thirds 
is to be struck off from ' 
respects the appeal is dismissed. 

As on the question of fact raised 
in the Court below the .deferdants. 


=... apo 
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amongst thè”. which: the’ reliefs have been! claimed’ 


‘we direct that the parties should bear 
‘their own costs-throughout., — °: ‘ 
N. H, ° Appeal partly allowed. 
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.^ CALCUTTA HIGH COURT. 


` ' LETTERS Parent APPBAL No, 6 oF 1923... 


05 a| November 22, 1923. 2e 
. Present; —Justice Sir Asutosh Mookerjee,' 
KT. and Mr. Justice Rankin. 
~ KAMESWARI DASYA-PLAINTIFF—-/ - 
SLM ‘APPELLANT. - _ 
: >- versus. 
."BIBHURAM DEKA and ANDTHER— 
- x. — DHFENDANTS—RRESPONDENTS. - Y 
' Co-owners—Separate enjoyment of parcels by | 
. agreement, effect of—Arrangement, whether can be 
disturbed. , ' Seng U 7 
In law each joint owner of an 'estate'is regarded 
as having a joint proprietary right in the wholo 
estate. ‘That, however, is merely a right and must, 
‘not -be confounded with the manner of enjoying 
that right > it operates in strict. law to prevent a, 
. co-owner from setting up a claim to &ny parcel ag 
. his exclusive property, during’ the continuance of 
the joint. ownership. But where co-owners, by 
arrangement, either tacit or express, take up  ' 


parcels of the joint property, without such defini- 
tion or severance of interest as would amount to’ 
partition,’the Court will not interfore with the 
arrangement at the instance of one co-owner dur- 
ü e tenure in common, and will do so only of: 
partition;só far as may bs necessary to make 
bc division of the property ^ [p..231; 
^. Oase law diecpesed Pie ue emo ace 
Letters Patent Appeal against . a. 
` deeree:of Mr. Justice Newbould, dated 
‘the 13th February 1922, in Appeal from 
Appellate Decree No. 1159 of 1920, against 
the decree of the Subordinate ‘Judge, 
Assam Valley Districts; dated the 23rd 
` Deéember 1919, reversing that of the 
unsif, Gauhati,. dated the 28th. May 
1819; ... : ; A I 
FACTS appear from 


the following 


. a, holding of ll bighas which- belonged 


What there had been -a partition between e 


x £ roe . 
> n.0, 
pa 


tr "n 5 xe 


exclusive possession .and énjoyment:' of different r, ' 


a 


. ¿second defendant. 
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her husband an@ this defendant. and 
that on‘ partition thése -two cottahs 


` suit fell to her, husband's share.. 
e 


first defendant occupied these two 
cottahs after purchasing them from the 
Both - the Courts 
below held thatthe plaintiff had failed 
to prove that there had been any parti- 
tion. On this finding the Munsif dis- 
missed: the suit. 


“title. to half.the land in suit. and to 
recover joint possession of that half 
with the first.defendant. "She was also 
given Rs. 5 which was half the amount 
which 
for trees cut on the land. 

In my opinion the Munsif was right 
in. holding that the plaintiffs suit must 
fail if she was unable to show that she 
was entitled to these lands. exclusively 
mn gh it has been found that’ she was 

ct in possession of the land for a 


imber of years and until dispossession ` 


by. the first defendant, But-if there was 
no partition shé. had ño right to con- 
tinue in exclusive possession of the 
land. On the facts found the case is 


_one of dispossession by a'co-sharer and’. 


comes within the general rule laid down 
in the case of Joy Chunder Rukhit. v. 


Bippro Churn, Rukhit (1) and the Privy’. 


‘Council case of Watson &.Co: v. Ram- 
chand Dutt (2). 

: I accordingly decree this appeal. ‘and 
* Gat ' aside the:judgment and decree of 
the: lower’ Appellate Court and’ restore 
the judgment of the Munsif dismissing 
the suit with costs. The appellant will 
get his costs in this and the lower 
Appellate’ cou ' 





Babu EUM "Nath ` Lal (Jr), for 
the Appellant. 
. Dr. Jadu -Nath Kanjilal, for the Re- 
spondents. . 


i JUDGMENT.—This is an. or 
under clause 15 of the Letters Paroni 


4 
ay Griecr tha Des: ay180. - R 
(3) lb ..,10; 17 E'A.. 110;- dan P. Q3: 535; 9 
Jnd. Dec. (N: 8.) 7 (P. OJ.- i 
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‘she had claimed for damages `` 


- where ‘joint owners have agreed: 


: pero 


from the Sala ar of Mr. astie New- 
bould in a suit for recovery of pos- 
session of land upon declaration of 


title. . 
The facts as found ro the Subordinate do 


Judge may be briefly recited. ^ The 
husband of the plaintiff and the second: 
defendant were joint owners: of an: area . 


..of land covering 11 :cottahs and ‘odd, 
But on appeal the: 
Subordinate Judge held that the plaintiff’ 
was entitled to-a decree declaring her'' 


By mutual arrangement, the husband of: 
the plaintiff. occupied the: eastern alt’ 
of the land, and the second defendant, 
the western half. While they were thus 
in possession, the first defendant took &- 
conveyance of two cottahs of land from 
the second defendant. On the basis of 
title thus acquired the first defendant 
ousted the plaintiff from the -two cottáha 
now in suit, The Court of first instance 
held that as the- plaintiff had failed to 
prove, as alleged by her; that there-had 
been a: final partition of the entire tract, 
ghe was entitled to no relief. Upon 
appeal, the Subordinate Judge held that 
the first defendant was in the same posi- 
tion as his vendor, the second defendant, 


and was not' competent to: disturb the 


possession of the plaintiff. The Sub- , . 
ordinate Judge, however, did not give 2$ 
full effect to. this conclusion, as he gave 


-the plaintiff a decree, not for. exclusive 


but only-for'joint possession. On second 
appeal -to this Court, the first defendant 
urged: that the suit should be dismissed 


,and the plaintiff left to seek her remedy: 


by way of a suit for partition. Mr. 
Justice Newbould has allowed this con-, 
tention 'to prevail and has referred to, 
the: cases of Joy Chunder Rukhit vo 
Bippro Churn Rukhit (1) and Watsan & 
Co. v. Ramchand Dutt (2. We are of: 


. opinion- that the view taken by Mr.- 


Justice Newbould cannot be supported: 
on principle and is not sustained by the 
authorities mentioned.. 

‘It is an elementary principle: that 
“to a 
mode of enjoyment of joint property, it 
is not open to one of them-to disturb that 
arrangement without the consentof the 
others: Durga Charan , Acharjee ` v. 
Khundkar Enamal Haq (3). This -is 
not inconsistent with the fundamental. , 


-(8)145 Ind. Gas, 705, 27 O, L. J. 41," 
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principle that in law each joint, cwnel 
of an. estate-is ;-regarded,,.as having 
a joint, propgetaiy Tight unm. ‘the 
whole „estate hat, however,is merely 
a nght and ,must.nat be, confounded 
with the manner, of enjoying that 
right, ıt operates, in, stlacit Jaw ta, pre- 
vent a cosawner from setting, np,a elaym to 
any parcel as,.his excluye property 
during the, continuance,,gh, the, Joint 
ownership But where , coowners, by 
alrangement,, elther. tacit or , express, 
take up exclusive possession, and.,enjoy- 
ment of different parcels of the joint pro- 
perty, without suçh definition or geyerance 
of interest as would ,amount to, partition, 
the.Court „will not.: mterfere wath, the 
anangemeni At the instance of one.,co- 
pwner.d g the tenure in common and 
will do so only on partition so far as may 
denegessary te make an equitable division 
of the;praperty as This view,18 supported 
hy the deceonsun, Madan Mohan Saha 
VaRajab Ala (&y: Syed Ala y, Najab Ah 
(à), »Behary, Lol, Nau v Kedar Nath 

eru (6); Jagar Nath Singh v, Jar:Nath 
Singh (7), Jqgan, Nath. v Badra Prasad 
(8) , The twp decisions mentioned ın the 
judgment now under appeal do not 
aypport the contention of the respond- 
ent Ini the, case of Hoy hunder 
Rukh v. Bippio Churn Rukhat (1) 
if, was: ruled that. before, a Court wal), 
in the , case, of,; co-shgrers, make, an 
order directing, that a,portion;of the 
joint pioperty alleged to have,heen ,dealt 
with by.one of, the ,co-sharers without 
the gonsent of the'other should ibe1estoi- 
edite ute: former, qonditumy (as, [fer in- 
stance where m$ankshas been-exegvated), 
a plaintiff menos Abas Des PUR- 
tamed hy thaagt heicomptigasne o$ some 
whiph materially’ afiects. 


LU UEY yv, BOB} 
ton. In th A WOW. ITA, Bich 
Ramekand, | Dti; 42), the Juhas dam 
muftag ruled that .wherg, land was hel 


by two persons an:eomujeny one of, wham 
was IR achual .ogenpation Qi a, part, cul- 
tivating it agaf x; hed.peem hig.agparate 
mí oma ^9 A (por QO nun 

4) 28 O MBs s nao gil Checo n 
(5) ll G W N 143 TOME 

(6) 29 Ind Oàs 808 19 O W N B72 ^!" 
o) 27 M SBS 9A) W ' N (190) 194, PAL J. 

sap edes af Y 1 yi! at 


(8) 11 nd, Oas 768,34 A 113.9 A, L J 48., i 


[the other, to 
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property if the other attempted to enter 
upon ths: same: dand, im order to 
carry ‘on: opérátions therepp, inconsistent 
with' the work already bemg cained 
on by the» former, who resisted * and 
prevented thik attempted ‘entry, the 
resistance’ must" bè' deémed to 'have 
been, made: by, thé í co-sharer ^ iu 
occupation ‘simply. with. the object of 
porfectinghimselfan' the profitable'use 
of thé land; 1h good’ husbandry and not 
in denial, f He Han title, and that 
conse iB syel /jlesigtance was no 
r proa: SOEs on the part ¢of 
obtain a decree for joint 
ossession.og for, damages These pro- 
positions do not assist the contention of 
he first defendant Tt was'he, who took 
the lay into his, own hands and disturh- 
ed the, girangement which had been 
agieed:to hy his,.vendor and by the hus- 
band of the plein taff h 
Weare consequently of opinion that 
s appeal.must be allowed, , the decree 
Justine Newbould. set. aside and 
at of the Subordinate Judge restored 
with costa (The appellant is entitled ‘to 
e casts of both hearings'in this,Courts 
ZK Appeal allowed + 


ground f 
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‘ ` ' zit fir Eb ujt al 
, ALLAHABAD HIGH COURT.« 
UxrrgRs PATENT APPEAL; No 29 or 1923" 
3 nes a July 2,1924 » crab -et 
Present —Mr Oec Henry Walsh;' t 
, Acting Chief Justice, ands. "Cc 
Mr Justice Sulamat cor OG 
KARAN SINGH anp ormggs-- 'i 
PLAINTIFIS— ÀPPELLANTS a 
versus Rei bui 
RAM SAHAI—DEFENDANT—— ' " 
‘ » RESPONDENT $ " 
Red judicata—Occupancy «holdvng of ‘lambardat, 
Rd rent—Surt for profits by co-sharerss-Decree 
ar rent as no occupancy land— Perfect partı- 


tron olding treated as occupancy paywng fixed rent- 
—Sublbequent surt for profits—-Former on, whe 
nding —U. P Land Revenue Act (ITI oy 1901), 


died as an oceupAncy holdm. 


z a fixed amount of rent, that the holdingtis 
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Lable to pay fan rent as a non-occupancy holding, 
18 res judicata in a subsequent suit for: profits in 
respect of the holding, after a perfect partition of 
the mahal, as between the lambardar and the co- 
shareis who remain in the mahal, notwithstanding 
the fadi that at the time of the partition, the holding 
was taken as anoccupancy holding and for the 
purpose of calculating the interest of the outgoing 
mem the fixed rent ,was taken as its rent 
Section 233 (k) of the U P Land Revenue Act has 
no application to such a case [p 233, col 1] 
Beharı y Parkallt Koer, 55 Ind Cas 22, 18 
A L J 110, 2U P L R (A) 50, 42 A 309, re- 
ferred to 
Letters Patent Appeal against the 


judgment of Mi Justice Stuart, dated, 
the 15th of November 1922 


FACTS appear ftom the following 
judgment of 


Stuart, J.—The plaintiffs are TR 















procéedmgs the defendant is recorded 
as occupancy tenant of a certain hold 
ing, he being also the lambardar of the 
mahal The entry is not meaningless 
Its effect would be that he should, al 
lambardar, collect for himself the ienjt 
of .the ‚occupancy holding and divide 
that rent between himself and thk 
sharers at the time of the annual diví- 
sion of profits I am not concerned 
with the manner in which he came 
be an occupancy tenant 

In the subsequent-suits for pioñts 
out of which the present appeals arid 
the learned Distiict Judge has directe 
the defendant to pay considerably mare 
than the rental of the occupancy hojld- 
ing recorded ın the partition pap¢ 
because, ın a previous suit for profits, 
the Court had held that he was habl 
io pay, upon this land on its lettfin 
value asnon-occupancy land Undoikbt- 
edly the previous decision would opefrate 
as res judicata: had it not been for the 
subsequent partition proceedings I 
however, of opinion that. under 
provisions of section 233 (k) of 
Act III of 1901, ıt must be taken 
he can only pay the rental entered 
the partition Proceedings, for this 
a matter which the partition proceed 
clearly, would settle They would s 
ingide the Separated mahal as bety 
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the co-sharers m that.mahal, the quan- 
tity of land held by the lambardgr 
and each co-sharer, the capacity in 
which the land was held and the 
amount payable on account of the land 
The papers decided that the defendant 
while lambarda: was at the same time 
occupancy tenant of the holding and 
fixed the rental I, therefore, accept 
the view taken by the Assistent Collec- 
tor, and allowing these appeals restore 
the decrees of the Assistant Collector, 
setting aside the decieea of the District 
Judge The plamtiffs will pay their 
own costs of these appeals and those 
of the defendant-appellant 

Mr S D Suha, tor the Appellants 

Mr A P Dube, for the Respondent 

JUDGMENT.—In this appeal the 
only question that arises for considera- 
tion i8 as to the amount which the 
lambardar had to give credit for im 
ascertaining the plaintiffs’ share of the 
profits of the mahal Before the par- 
tition, although the rental of one plot in 
question was recorded as beg Rs 75-3-9 
in & previous litigation the plaintiffs 
were allowed then share ofthe profits 
on the basis of a fair rental payable 
Subsequent to this htigation there was 
a perfect partition of this mahal, and 
certain co-shaiers got their shares se- 
parated It is, however, a fact that the 
lambardar as well as the piesent plaint- 
iffs still remain co-sharers in the same 
mahal, which 18 a joint one At the 
time of the partition the papers still 
showed the rent of this plot as being 
Rs 75-3-9 The learned District Judge, 
therefore, came to the conclusion that 
though the papers contaimed thisentry, 
there was nothing to show whether the 
amount of rent and the nature of the 
holding were in issue in the partition 
proceedings He accordingly thought 
that the just way was to makecalcula- 
tions on the basis of the prevailing rate 
for non-occupancy tenants, and on this 
calculation he decreed the plaintiffs’ 
claim On appeal a learned Judge of 
this Court has taken a contrary view. 
He came to the conclusion that the 
effect of the partition proceedings has 
been to override the previous decision, 
and he was of opinion that the present 
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claim at the prevailing rate for non- 
occupancy tenants was really barred by 
section 233 (k) of Act III of 1901. . 

We are of opinion that section 233 
(k) of Act IH of 1901 can ‘really have 
no application ¢o this case, inasmuch 
as no question affecting the partition 
or union of the mahal isat all raised. 

It is true that at the time of the 
partition this plot must have been 
taken as an occupancy tenancy of the 
lambardar, and for the purpose of 
calculating the interest of the outgoing 
co-parceners, only Rs. 75-3-9 would have 
been formally taken as its rent. This,’ 
it may be conceded, might have resulted 
in some slight, loss to the outgoing, 
co-parceners. But as was held in the 
case of Lal Behari v. Parkalli Koer (1), 
that circumstance can: in no way affect/ 
the rights inter se of those co-sharers 
who remain in the mahal. The pre- 
sent lambardar and the plaintiffs are 
still co-sharers in’ the same mahal 
which is joint, and it cannot be said 
that théir rights as regards this plot 
had been adjudicated upon inter se at 
the partition. We are, therefore, unable 
to hold that theeffect of the partition 
has been to override the previous deci- 
sions. ] 

We accordingly allow the appeal with 
costs and restore the decree of the lower 
Appellate Court. 

peal allowed. 


N. B. "p 
(1) 55 Ind. Cas. 22; 18 A. L, J. 110; 2 U. P. L. R. 
(A.) 50; 49 A.309.' _ 


CALCUTTA HIGH COURT.' 
APPBRAL FROM ÁPPELLATB DECREE 
No. 2227 or 1921. 
: December 19, 1923. 
Present :—Mr. Justice Rankin and 
Mr. Justice Page. 
NAJIMUNNESSA BIBI— 
PLAINTIFF— APPELLANT 


. versus i 
NACHARADDIN SARDAR— 
DEFENDANT—ERESPONLENT. x 
Civil Procedure Code (Act. V of 1908),'0. XXI, 
` rr. 55, 58, 68 —Limitation Act (IX of-1908), Sch. I, 


‘dhury and Abinash Chandra Ghose, 


Art. 11, applicability of—-Ajtachment—Claim, dis- 
missal of—-Release of a tachment—Title suit, 
failure to institute, effect of. 

Where a claim under O. XXI, r. 58 of the Civil 
Procedure Code is dismissed, but the propertyéis 
subsequently released from attachment within the 
period limited by r. 63 of the Order, it is not 
incumbent on the unsuccessful claimant to institute 
a title suit under r.63 within a year of the die- ` 
missal of his claim. [p. 239, col. 1; p. 237, col. 1] 

If the property is &gain nttached in execution 
ofthe same decree, the claimant will be entitled 
to make a fresh claim, and on the failure of such 
claim he would be entitled to institute a title suit 
en one year from ihe date of such failure. 
tbid. "e 


Case-law discussed. 

Appeal against the decree of the Sub- 
ordinate Judge, Third Court, 24-Per- 
ganahs, dated the 18th July 1921, revers- 
ing that of the Munsif, Second Court, at 
Alipore, dated the 23rd December 1919. 

Babus Girija Prasanna Roy Chow- 
for 
the Appellant. 3 : 

Babus Dwarka Nath Chuckerbuity and 


Harendra Kumar Sarbadhikari, for the . 


Respondent. P 


JUDGMENT. 
' Rankin, J.—This isa title suit for 
lands bya lady against the judgment- 
creditor of her husband who caused the 
lands to be taken in execution as being 
the husband's property and bought them 
himself at the execution sale. -The de- 
fendant's decree was obtained in 1910 in 
Suit No. 453 of 1909: On4th November 
1910, he attached the ldnds and the 


plaintiff filed a claim under O. XXI, r. 58 
of the Code. Her claim was dismissed 


for default on 7th January 1911. Never- 
theless, the defendant as decree-holder 
took no further steps to bring the property 
to sale and the execution proceedings were 
dismissed very soon afterwards for 
default whereupon the attachment ceased 
under O. XXI, r. 57. In 1918, the defend- 
ant issued execution against the same 
lands and purchased them at the auction 
sale. The lower Appellate Gourt has dis-. 
posed of the case on the footing that the 
second execution was under the same 
decree. : 

The present question is whether, on 
these assumptions, this suit brought in 
1918 is barred by Article 11 of the Limi-- 
tation Act not having been brought with: 


e ' 


I 
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* 


ina yearof the djsmissal of the claim 

case. 

For the appellant, it is contended that 
when ‘the execution proceedings were 
dismissed and the attachment fell to the 
ground in 1911, there was no necessity 
for her to bring a suit under O. XXI, 
r. 63 against the decree-holder. Reliance 

.is placed on Umesh Chunder Roy v. Raj 
Bullubh Sen (1) decided under the Code 
of 1859: and on the following cases 
decided under the Code of 1882: Gopal 
wPurshotam v. Baidivali (2), Krishna 
Prosad Roy v. Bepin Behary Hoy (3), 
and Morshia Barayal v. Elahi Bux Khan 


4). 
‘Babu Dwarka Nath Chuckerbutty who 
appears for fhe respondent distinguishes 
these casés—the Bombay case on the 
ground that no execution sale followed 
under the decree but merely a private 
sale—the other cases on the ground that, 
‘fin allof them, within one year from the 
dismissal of the claim: case, the decree 
was satisfied. He points out further 
that in Umesh Chunder’s case (l), 
the sale was ‘ultimately held under 
a different decree. He contends “also 
that: some of the observations «in 
Morshia Barayal v.*Elahi Bux Khan (4), 
are inconsistent with the interpretation 
put upon the Code by the Privy Council 
in Sardhari- Lal v. Ambika Pershad: (5) ` 
He-contends that r. 63 of O. XXI when 
it says that the order made in the claim 
case: “ shall be conclusive " means con- 


clusive as regards the right of that. 


decree-holder to have recourse to that 
property under that decree ; that if the 
particular execution proceeding is drop- 
ped ‘and a new one commenced under the 
same decree, the claimant cannot ‘prefer 
a fresh claim and litigate the matter over 
again, He points out. that in every case 
where & claim is allowed the attachment 
falls through, yet the decree-holder must 
bring his suit or else give up finally his 
right to levy on the property. He does 


78. 
) 18 B 241; 9 Ind. Dec (w s) 689. 
310 98 — — p% 

4) 3 O. L. J. 381. 

'(5) 15 O 521 at p.520, 15 I. A. 123; 5 Sar. P. 
G. J;172; 19 Ind. Jur. 210; 7 Ind. Dec. (x. g.) 931 
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not contend that the order in the claim 
case is conclusive even between. the 
parties for all purposes; ‘for example, 
that it would be conclusive for purposes ' 
ofexecution under another decree. He 
admits accordingly that tvhen‘the » decree , 
is satisfied, the unsuccessful claimant 
need not bring a suit; but that, he says, 
is because there is no further possibility 
of execution under that particular decree. 
‘Now, on ordinary principles of.law arid 
by the express words of section’ 60 of the 
Code, a money-decree may be executed ‘by 
attachment ‘and sale of the judgment- 
debtor's property including in ‘the word 
property “all other saleable . property, 
moveable and immeveable, belonging to 
the judgment-debtor " save for certain 
special exceptions, Byr.4lof O. XXI, 
the debtor may be:examined not: only às: 
to the debts due to him but as to'whethér 
he has any and what other property ` 
or means ‘for ‘satisfying the decree. 
Methode are provided 'for attaching 
every kind of property and the decree- 
holderhas a general right to have te- 
course 'to‘every. interest im property which 
the law recognises as a valid existing 
interest and is capable''of ‘sale. : Thus 
property as.applied to land does not 
mean simply land but the share or interest 
in land-which. is attashed. Now, ‘such 
interests ‘ill‘not seldom ‘be matters of 
great dispute and much ‘investigation 
will frequently:be necessary in order to: 
éstablish that the judgment-debtor, in 
fact and in law, possesses the interest to 
which the decree-holder desires to have 
recourse. This, however, in no way, 
bars or qualifies the right of the decree- 
holder to assert the title.of his judgment- 
debtor if he shall think fit. One way 
which, in some „circumstances, will be 
the most practicable to assert a disputed 
right of a,judgment-debtor i8 to make 
him insolvent, to have a receiver or 
trustee put in the judgment-debtor's 
place and with a right to litigate his in- 
terest In , India, where “Insolvency . 
notices" are unknown the only “ act of 
insolvency” which it is possible to 
make the debtor commit whether he 
likes it or not appears to be’ either 
imprisonment for debt or sale or attach- 
ment for 21 days, of his property... In. 
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many cases, it will beimpossible to take 
this course and, in any event, a decree- 
holder is not bound to have recourse to 
‘this method. Ifthen he wishes to execute, 
he cannot asser his debtor's right 
unless he takes the first step by attach- 
ing the property. Attachment is riot 
merely’ to take property into the custody 
of the Court—ita main point :i8' to 
, erystallise the rights of the parties as at 
a given point of time. Until attachment, 
a judgment-ereditor cannot litigate in 
his. debtor's place to assert his debtor's 
rights: while the attachment ‘lasts, no 
new interest can be created to defeat it; 
and, although, in this country, owing 
partly to the rule as to rateable distribu. 
tion, attachment does not amount to a 
specific charge in favour of the decree- 
holder or by itself give him in strictness, 
& title thereto, it is nevertheless the 
basis of all the judgment:creditor's right 
to assert his debtor's interest in the 
particular property in question. This 
matter is one which can’ be seen from 
the Code to be essential as part of the 
scheme of execution. Thus, if one goes 
to the corresponding section of the Code 
of 1859 and ‘compares it with O. XXI, 
r. 58 of the present. Code; one ‘finds 
that the Code of 1859 viewed a claim in 
execution as an objection to the sale of 
the property on the ground that it was 
not liable to sale.under the decree, The 
Code of 1882 and the present Code 
speak of a “claim is. preferred to or any 
objection is made to the att&chment of, 
any property attached in execution of a` 
decree on the ground that such property 
is not liable to such attachment” and 
the Code of 1908 has by r. 57 of O. XXI 
made this still more pointed because 
whereas, under the previous Code execu- 
tion cases might be struck off and then 
renewed under the ‘Mode of. 1908 an 
application for execution is a definite 
proceeding which must either be prosecut- 
ed or dismissed; and if it is dismissed : 
the attachment shall cease. It is. quite 
plain that, if an attachment comes to an ^ 
end validly, then upon a second attach- 
ment no Court can réfuse to recognise 


an interest validly. created in the mean-.- 


while, It is also plain that, if an attach- 
ment is wrongly released -and the right : 
` ! 


Š | . 


‘to attach is established ` subsequently 


according tolaw either by appeal or 
otherwise, the attachment will relate 
back tothétime when it was mad. 
Now, rr. 58 to 62 of O. XXI' are 
directed to give & means by which execu- 
tion próceedings may be made effective 
and not too closely entangled with 
disputes between third parties and the 
debtor. Provisionis made for investiga- ' 
tion of claims in a limited fashion. The 
scope of the enquiry being confined, tho 
investigation will not always be’ ateall 
elaborate and the Privy Council in the 
case of Sardh«ari Lal v. Ambika Pershad 
(5) have pointed out that sometimes that 
investigation may well be very slight 
indeed. Rules 60 and 61 provide than 
for a summary investigation into posses- 
sion. as distinct from a thorough trial-of 
ultimate right.” It is impossible to separate 
altogether the question of possession and 
of title, Thus, if the judgment-debtor- 
was in possession, he may have been in 
possession as agent or trustee for another” 
and this has to be enquired into. fee 


the cases of Mohunt Bhagwan Ramanuj’ : 


Dass v. Khetter Moni Dassi (6); -Hamid 
Bakhut Mazamdar v. Buktear Chand (72, 
Sheoraj Nandan "Singh v. Gopal Suran 
Narain Singh (8). Tothat extent, the title 
may be part of the enquiry in a claim 


case, but no ultimate questions .of trust 


are intended to be thrashed out. 

Again, one may take the simplest case, 
The judgment-debtor being truly and 
justly in law and in fact, entitled in full 
right toa piece of land, a third person 
under a bona fide but unfounded claim 
of right maybe in possession. In such 
a case the peréon in .possesBion is to 
have an order in his favour under ‘rule 
60orrule61. Having tested the matter by 
the limited test provided by these rules, 
the Execution Court is required to make 
an.order. What then is the order itia 
required to make? By rule 60; the-Court 
“shall make an order .Teleasing the 
property, wholly'or to such extent as, it 
thinks fit, from attachmeat.” Rule 61 is 
not quite so ‘explicit by itself.. The Court 
then is to make this order: “The Court 


i 10.W N 617: : 
(7)-4 O 617,.7- Ind. Dec. (N.-8.) 409. . 
(8) 18 C. 290; 9 Ind, Dec. (N. 9.) 193, 
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Shall disallow the aim." Reading 
that rule with rule 58,that means that 
the Court is to disallow or reject 
the «laim preferred to or objection 
made tothe attachment of the property 
attached on the ground that such property 
is not liable to such attachment. Now, 
that is the order which by rule 63 is 
made conclusive subject to a suit. The 


' guit, if brought, is.not limited by any 


special standard of evidence ‘or of law. 
The claimant may, if necessary, thrash 
outyhis title in the fullest and most 
ultimate sense. But, if the title which 
he claims is not the ultimate full title to 
the property, then, of course, he must 
be content to assert whatever fhe title 
claimed, may be. So, too, the decree- 
holder may make out his, debtor's title 
exactly as if it were a suit for possession 


. by the judgment-debtor. ` See Vasudeo 


Atmaram Joshi v. Eknath Balkrishna 
Thite (9). In either'ease the material date 
is the date of the attachment. The decree- 
holder has to show that the attachment 
was vaild but has been wrongfully 


-released.: The claimant has to show 


that the, attachment was wrongful 
but has been improperly retained. To 
show either of thése «things, the real 
and ultimate right to the property may 
be putin issue. For this reason, scme 
of the observations of the Court in Mor- 
shia Barayal v. Elahi Buz Khan (4) 
require to be taken subject to qualifi- 
cation. But it is true that the basis of 
the suit contemplated by rule 63 is to. 
alter or set aside the ordermade in the 
claim casé. As the Privy Council putit 
in the case of Phul Kumari v. Ghanhsyam 


. Misra (10) that summary order is "the 


cause of action—" not the only element 
in the cause of action, but the most 
prominent element in the cause of action. 
The Code in using the words "shall be 
conclusive" ofthe order made after the 
limited investigation is thinking not of 
the Bubsequent effects of th&t decision 
as Tres judicata but is thinking of and is 


(8) SInd. Cas. 639; 33 B. 79; 12 Bom. L R. 


956. 

do 350. 8027 0 L.J. 33; 120 W. N. 189, 
i0 Bom. L. R. 1:5. A. L. J. 10; 17 M L..J. 618; 
2 r: T. 506; 14 Bur! L. R. 41; 35 L A, 22 
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dealing with & Court that is doing some- 
thing. The Court has attached and is 
going to sell. The meaning is thal the 
act of the Court is to be valid unless 
there is a suit.’ It means that the attach- 
ment held valid in the claim ‘case shall be 
valid and the attachment removed shall 
be as though it never’ was, so far as 
the parties are concerned, The rule 
seems to méanthat subject to a suit 
factum valet, the act of the Court shall 
not be questioned save in that way. The 


-effect of the decision as to possession in 
‘other proceedings in which that ques- 


tion may again arise is not the matter 
to which the words “shall be conclusive” 
are directly addressed. As a decision 
it would doubtless have effect upon the 
general principles of law expressed in 
Ram Kirpal v. Rup Kuari (11), Mungal 
Pershad Dichit v. Grija Kant Lahiri (12), 
Beni Ram v. Nanhu Mal (13). But if 
the attachment is removed and later on 
another attachment is made, the ques- 
tion of possession is a question of 
possession at a different date. If there 
has been, in fact, no change in the 
position, it may well be that the second 
claim case will be governed by the first. 
The position will be much as in‘ the 

case of a second suit for a subsequent ` 
instalment of rent. The first decision 
may take all the fight out of the second 
case though the actual issue is not the 
same. Still a suit would be to impeach 
the second order by- trying out the ulti- 
mate question of right. It has to be 
noticed that a claimant is not bound to 
proceed under O. XXI, r. 58. He can 
proceed by a suit to set aside the sale. 
H the act of the Court in the first claim 
case came to nothing because that attach- 
ment was abandoned, it seems unreason- 
ablo to hold that the claimant must sue 
the decree-holder at a time when he 
may have no intention to assert a right 
to levy onthe property and that other- 
wise he cannot sue at all when the 
decree-holder does want to attack the 


D 6 A, 269; 11 I A 37,4 Sar. P O J. 489; 3 
Ind Dee (xs. 5) 718 (P. C) 

(12) 80. 51; 11 O. L. R 113; 8 I A 123,4 Sar. 
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property. It seems time enough as 
against A to come to the ultimate trial 
‘ofa right existing as between B and C 
(in the last resort a right triable by 
suit) when it is necessary so to do in 
order to sete aside an attachment or a 
sale by A. A possibility of an attach- 
ment in the future ‘seems to be an 
insufficient basis for a suit by C against 
Ato declare C’s right as against B at 
a date in the past, to which A's right 
can never more relate. “This possibility 
-is really not sufficient to distinguish 
the decisions cited by the present ap- 
pellant. In Gopal Purshetam v. Baidival 
(2), Sir Charles Sargent in no way 
‘proceeds upon the fact that the decree 
was satisfied. He observes:—‘We 
(agree with the lower Appeal, Court 
that, when the plaintiff withdrew -his 
attachment. the parties were restored to 
the status quo ante. The object of the 
claim which was preferred by the defend- 
ant was,’ .as contemplated by section 
278, Code of Civil Procedure, to, obtain 
the removal of the attachment and when 
that attachment was removed by the 
. judgment-creditor's own act... . there was 
no longer an attachment or any other 
- proceeding in execution on which the 
order could operate to the prejudice of 
the claimant and, therefore, no necessity 
for bringing a suit to set aside the 
order" That was a case where the 


decree-holderhad actually bought by leave, 


„from the Court and by agreement with 
the judgment-debtor after the rejection 
of the plaintiffs claim in execution the 
very property disputed in the claim 
case. If the decree was satisfied, it 
‘was satisfied out of that purchase- 
money. In Krishna Prosad Ray v. Bipin 
-Behary Ray (3) this Court followed 
that decision. The principle is that 
the object of making a claim in 
execution ig to remove the attach- 
ment, that when. the attachment is 
withdrawn that object is gained and 
that if there exists no attachment or 


proceeding in execution on which the. 


order in the claim case cán take effect, 
one is not bound to bring a suit com- 
plaining of suchorder. It is no answer 
Bt all to say that a decree-holder’s 
puit under rule 63 has alwaya_.to. be 
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brought after the attachment is removéd. 
If the decree-holder succeeds, he gets the 
attachment. restored as at the date it 
was made and that is what he fights for. 
In these circumstances, it seems to ` 
me. that this suit is not barred by 
Article 11 of Schedule I to the Limitation 
Act as being a suit by a person against 
whom. an order has beén : made to ` 
establish the right which he claims to 
the property comprised in the order. I 


_ think, therefore, that the appeal should ` 
succeed. . e i 


The result, therefore, is that the decree 
of the lower Appellate Court is set 
aside and the case is sent hack to that 
Court for are-trial on the merits in 
accordance with the observations mage 
above. The appellant will be entitled 
to his‘ costs in this Court and those 
already incurred in the. lower Appellate 
Court: all other costs to abide the result, 

Page, J.—The determination of this 
appeal involves.the consideration of the 
meaning and effect of O. XXI, r. 63 of 
the Oode of Civil Procedure. On the 
4th of November 1910 on the applica- 
tion of the present respondent, two. 
plots of land were attached in execi- 
tion of.a decree» which the respondent 
had obtained against the .appellant's 
husband. The appellant «thereupon 
preferred a claim to the property attach- 
ed under O. XXI, r. 58,. Code of Civil ` 
Procedure. The.claim was dismissed 
for default on the 7th January 1911. 
Immediately afterwards, the execution 
proceedings instituted by the: respond- 
ent’ were dismissed for default and 
the attachment was released. The pro- 
perty in dispute was Subsequently again 
attached in execution. of . the same. 
decree, and the respondent purchased 
both the plots at the execution sale, 
and took symbolical possession of them 
in August 1918. On the 23rd November 


: 1918,:the appellant lodged the present 


suit for confirmation of her possession 
of ‘both the plots, and for an .injunos 
‘tion. The question for determination is 
whether, having regard to the ‘pro- 
visions of O. XXI, r. 63, Code of Civil 


' Procedure, and Article 11 of the First . 


Schedule to the Indian Limitation Act 


-of 1906,. the appellans ‘suit, which 


a o REMO 


‘was brought more than a year after 
her claim had been dismissed is now 
maintainable. Rule 63 of O. XXI pro- 
videa that "Where a claim or an ob- 
_jection is preferred, the party against 
whom an order is made may institute 
a suit to establish the right which he 
claims to the property in: dispute but, 
„subject to the result of such suit, if 
any,. the order shall be conclusive." 
"The respondent contends on the appeal 


that, if a.person elects to take advantage ` 


of ¢he procedure laid down inO. XXI, 
rules 58 to 63 of the Code of Civil Pro- 
cedure, he must be content to abide 


-by the provisions of the rules which. 


he has:invoked and that, ifan order 


ig made rejecting his claim or objection, . 


he must institute a suit. within a year 
from the date of such order, notwith- 
. standing: that the execution proceedings 
„in respect.of which his claim’ had been 
preferred have in the meantime come 
to an end, In my opinion, that con- 
tention is unsound. Whether the decree 
is satisfied, or set aside, or reversed, 
or whether the decretal amount is paid 
into Court under rule 55, or whether 
-the attachment is voluntarily withdrawn 
by the decree-holders or whether the 
order of .attachment is . discharged, in 
.my opinion, the same result follows, 
-namely, the parties are’ put -back in the 
same position as they were in before 
_ the. execution proceedings were lodged. 


n When a claim or objection is preferred 


_under rules 58 to 63, the applicant seeks 
` to obtain the release of the property 
from attachment. It may or may not 
-in that behalf be necessary for him 
to establish a pussessory or proprietary 
title to' the : property. That depends 
‘upon the circumstances of each case. 
Under rule 60, the claimant has to 
satisfy the Court that the property 
when attached was notin the possession 


‘of the judgment-debtor orin possession: 


of some person on his behalf. When 
¿he attachment is discharged, or with- 
drawn, or is deemed to be withdrawn 
under rule 55, the object sought by the 
Applicant under rule 58 is, for the 
‘time being at any rate, attained. No 
doubt, the property may, in some 


pases, again .be attached; : but such 
- = t 
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further attachment must, in my, view 
be regarded as & new process of exe- 
cution, and the claimiant will be entitled 
to prefer & fresh claim under rule 58 
against the further attachment of the 
property. Now, the objec# sought by 
the institution of & suit under rule 63 
is, in my opinion, different. It is. a 
suit instituted to establish the right of 


.the claimant to the property in dispute, 


and, not. merely to remove the attach- 
ment. In the case of Morshia Barayal ` 
v. Elahi Bux Khan (4) the Court-con- 


- strued the words of rule 63 as “a suit-to 
.establish the right which the plaintiff 


claims to the property in dispute." Mr. 
Justice Mitra observes: “The subject- 
matter of the suit being the removal 
of the attachment, the right which the 
plaintiff necessarily claims in such a 
suit is the right to have the attachment 
removed. .The words ‘establish & right 
which he claims to the property . in 
dispute’ must, therefore, me#n the right 
to have the attachment removed” and 
he proceetls to cite with approval the 
following observations of Mr. Justice 


. Beverley in the case of Kedar Nath 


Chatterjee v. Rakhal Das Chatterjee (14). 
Then, if we turn to section 283, we 


.8ee that the suit there referred to isa 


suit to establish the right which is 
claimed to the property in suit, that 
is to say, the right which is claimed 
in those proceedings, being on the one 
hand the right to have: the property 
and 
on the other to have it released from 
attachment. The.words of this section 
are not ‘the right to the property, mean- 
ing the title to the property, but ‘the 
right which he claims to the property’ 
which, we take it, means ‘the right- 
which is claimed in: that proceed- 
ing in respect of the property’—that is, 


-as we have said, the right to have it sold 


or the right to have it released from 
attachment.” With great respect to the 
learned 'Judges who made these. obser- 


-vations, I am unable to assent to the 


construction which they placed upon 
the words of rule 63. In my opinion, in 


‘a suit instituted under rule 63, the 


(14) 15 O. 674; 13Ind. Jur. 104; 7 “Ind. Dec, 
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object of the suit is to establish, the. 


plaintiffs title to the property, and .not 
merely to establish his right to have 
the attachment released. / In my opinion, 
this construction of rule 63 is in ac- 
cordance: with the meaning attributed 
tothe rule by the Judicial Committee 
of the Privy Council im the case of 
Sardhari Lal v. Ambika Pershad (5). Lord 
Hobhousein giying the judgment of the 
Board in that case observed: “The order 
-is not conclusive; a suit may be brought 


to claim the property, notwithstanding ' 


the order; but then the Law of Limita- 
tion, says that. the plaintiff must be 
prompt in bringing his suit. The 
poliey of the Act evidently is to secure 
the speedy settlement ‘of questions: ‘of 
title raised at execution sales, and for- 
that reason.a year is fixed as the. time 
within which the suit must be brought.” 
The ratio decidendi of the judgment of 
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Raghunath (17). I agree that the appeal 

should be allowed. ° 
Z. K. 


` (17) 12 Ind. Ces. 911; 36 B. 156; 13 Bom. L. f. 
1193. : 


Appeal allowed. 
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SIONER'S COURT. 
Second CIVIL APPEAL'No. 467 or 1929. 
^ January 3, 1924. 
Present:—Mr. Kinkhede, A. J. C. 
GELASI—DRFENDANT—À PPRLLANT. 
versus I 

GANGABISSAN AND ANOTHER— ` 

.  PLAINTIFFS—RESPONDENTS, 
Contraci Act (IX of 1872), ss, 16, 7 —Agricul- 
turisti —Hard, and unconscionable bargavn— Burden 
of proof—Interest, excessive rate of, effeet of— 


the.Court in Phul. Kumarv's . case (10)', Statutes, construction of—Appeal, second —F'indings 


wonld seem to support the construc- 
tion which 'I place upon rule 68. 
That. being so, upon .what reasonable 
ground ought a claimant to be compelled. 
de bene esse to institute a title suit 
under rule 63. within a ‘year after his 
claim under rule 58 has been rejected 
when the object sought by him in 
making -the ,application under rule 58 
has been attained by the release of the 
property from attachment within the 
time. limited by rule 63? I can see 
none. In my opinion, in circumstances 
Buch as those obtaining-'in this case, 
Article 11 of Schedule I of the -Limita- 
tion Act of 1908 -does not apply, and 
it is not incumbent upon the claimant 
to institute a suit to establish his title’ 
within a year after the date of the 
order rejecting his -claim or objection 
under rule 58. ‘The determination of 
. the appeal in this sense is, in my view, 
in accordance ‘with principle, and in 
consonance with the decisions of. the 
Calcutta High Court and the other High. 
Courts; .see, Umesh Chunder Roy v. Raj.’ 
Bullubh Sen (1), Ibrahimbhai v. Kabula- 
bhai (15), Gopal Purshotam v. Baidivali 
2), Durga Nath Pramanik v. Chintamoni 
assi (16), and Sorabji Coovarji v. Kala 
5) 13 B. 72; 7 Ind. Deo. (N. 8.) 49. 
-, (16) 3L-Q. 214; BO..W. N. 1l. . 


of fact, UM whether binding. 

e law casts a veil of protection upon ignorant 

agriculturists, qut lke pardanashin P adien when 
they deal ‘with . professional money-lenders. A 
creditor who seeks to obtain the benefit of a con- 
tract with an agriculturist must prove every fact 
establighing the perfect good faith of the transac- 
tion and its consideration. |p 244, coL 1.] 

Nandlal v. Radha, 1-N. È. R 76, followed. 

The mere reading of the contents: of a bond 
, before a rustic debtor would give .him no mental 
cognition’ of the effect whieh the stipulations 
ot ed in the bond would have on his interest: 
` It is the duty of the Oourts in: India ] 

' the letter of the law, however rere vue 
be, against obviously harsh .and unconscionable 
bargaine: [bid.] 

T exploitation of the’ necessitous, qf the 
careless and inexperienced, is a trade to ' be ex- 
tirpated in the interests of the whole community 
as contrary to individual morality as well as to 
Publie policy, anaes L&2} “` ; 

vathanı ut ishnier v Sank Ü 
Pillai, 18 Ind. Oas. 417, 36 M. 229 at p. nerd 
L. T. 20, 24M L. J. 135 (F. B), Abdul Majid v 
Ksherode Chandra Pal, 99 Ind. Oas. 843. 49 ) 
at p.699, 19 O W. N. B09, relied od. ° ^ — 

An excessive rate of interest may of i 
evidence that the transaction is hace He athe 
scionable, particularly if it be unexplained. If no 
justification be established, the presumption. 

dens into a certainty. [P 245, coL L] , 

Samuel v. ‘Newbold, (1908) A.`O: 461; 75 L. J. Oh. 


705, 95 L. T; 209, 22 T Tx R703' relied ien, ^ 7 


Dd of law ought,not to be alert in ‘placing a 
restricted construction, upon ‘the lan 
remedial Act. [p. 244, col. 2] ` language of a 


` Inconsistent findings of fact are not- binding on 


a second Appellate Court, [p. 243, col, 8 
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GHASI V. GANGABISSAN. 
` Appeal against the decree 
Distriet Judge, Nimar, in C. A. No. 65 
of 1922, dated the.26th July 1922. . 

v Mr. G. L. Subhedar, for the Appellant. 
Mr. M. Gupta, for the Respondents. 
JUDGMENT.—This second appeal 

arises out of a suit to enforce a bond 
dated 24th October 1918 (Exhibit P-4) 
for a consideration of 7 manis and 5 
maunds and 2 kuros grain said to be 
due on still older bonds. It contains 
a stipulation for re-payment of the debt 
yon lst May 1920, with interest, and pro- 
vides for payment of badhi also. The 
present claim is made up of principal 
plus sawai badhi and darsawai, total 
claim aggregating 11 manis, 2 maunds 
and 1 kure valued at Rs. 1,100 at the 
rate of Rs.‘100 per mani. The defend- 
ant is anilliterate rustic. He has denied 
the claim in .toto. - He did not admit 
having executed any grain bond or 
received any consideration. He, however, 
admitted that. there were only cash 
dealings between the partiesin respect 
of which plaintiff obtained a decree 
against him in Suit No. 246 of 1921 in 
the Court .of Munsif, Harda, and that 
there remained no debt due by him to 
the plaintiffs. His. contention was that 
the plaintiffs fraudulently got inserted 
in the money-bonds words which provided 
for charging of-kasar badhi in the shape 
of grain sawat, per year, besides interest 
on eash at the rate of rupee one per 
cent. pér mensem. He pleads that, 
although, there wasno agreement about 
this kasar, advantage was taken of his 
illiteracy to insert such stipulation, 
without his knowledge: He also pleaded 
that the kasar in the shape of grain was 
penal, and -that plaintiffs ‘were not 
entitled to the grain claimed.. . The agree- 
ment to give kasar was algo said to be 


void. as being without consideration. 


The rate of grain was also disputed. 
In the oral pleadings. recorded by the 
Judge, the. plaintiffs admitted that they 
had no grain account books; that they 


had never advanced any grain to defend- 


&ní; their dealings with the defendant 
began prior to 1913 on the basis of & 
bond for Rs. 99" which they alleged 
was returned to the defendant; and that 
the account of the previous bond and 
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‘instalment decree 
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other dealings was’ made up on 18th 
January 1913 and Rs. 190-13-3 and 3 
maunds grain were found due, and for 
this the.bond (Exhibit P-1) was executed. 
Again an account was made up on 23rd 


December 1915 and of that day fresh ` 
bonds (Exhibits P-2 and P-3) were exe- 


cuted by the defendant in considera- 
tion of the old debt; one was for cash 
portion (Exhibit P-3) and the other for 
grain: portion (Exhibit P-2). "The cash 
bond was for Hs.342. An account of 
this cash bond (Exhibit P-3) was made 
on 24th October 1918 and a fresh bond 


(Exhibit P-5) for Rs. 486 wasgiven by, 


the defendant On the basis of ‘that 
bond (Exhibit P-5) the plaintiffs obtained 
a decree in Suit No. 246 of 1921. The 
account of grain bond (Exhibit P-2) 
was similarly 
1918 with the result that bond (Exhibit 
P-4) on which the suit is based, came 
into being. The plaintiffs complained 


. that the defendant made no re-pa mente. 


The defendant was further eximined 
and he still maintained that fraud was 
practised on him. He denied having 
taken back any bond for Rs. 99. . 


made on 24th October. 


These pleadings gave rise to the follow- . 


ing issues :— 
l. Did: the defendant execute the 
bond and acknowledge the grain in. 


suit? >. 
2. Did.he execute the bond dated 
23rd December 1915 and acknowledge its 
consideration ? i 
3. Are these bonds for valid and legal 
consideration ? j ' 
. Was the clause regarding the kasar 
in the previous bonds inserted through 
fraud and without the knowledge of the 
defendant? If so, is the consideration 
of the bond illegal and not binding on 
the defendant ? - 
9. What was the rate of the grain on 
due date? What rate sHould be allowed 
to the dafendant? . ` 
6. Is the defendant entitled to get 
terms ? i 
The First Court's findings were that 
the bond for Rs. 99 was neither forthcom- 
ing nor was it proved to have been 
returned to the defendant; butthat the 
same appeared to- have been suppressed 


and ‘if so, on what, 


O 


‘Fol. 83] 

GHASI V. GANGABISSAN, 
by the plaintiffs’ That it-was not prov- 
‘ed that the bond for Rs: 99 contained 
any stipulation ‘about kasar, and that, 
therefore, it was no wonder if-the plaint- 
iffs suppressad it. That the condition 
f kasar was inserted dor the first time 
in the bond (Exhibit P-1), and that it 


` was not made known to the defendant. 


That the fairness of the transaction 
evidenced by Exhibt P-1 was not beyond 
‘doubt. That there was no evidence to 


.8how that the account was properly ex- 


plained to,and understood by, the defend- 
ant, before he was asked to execute 


L Exhibits P-2 and P:3. ‘That the plaint- 
. iffs were in & position to dominate the 


- will of the defendant as the latter was 


` iffs’ 


. for want of other proof in the 


their debtor of long standing. That the | 
` defendant executed Exhibits P-2 


‘and 
P-3 without knowing ‘their real nature. 


; That the plaintiffs had failed to prove 


the fairness of the transaction in suit. 
That under the circunistances the stipula- 
tion for payment of the kasarin the shape 
‘of grain made it-an unconscionable and 
hard bargain, and that the plaintifis 
could not be allowed to enforce the 


obligation created by bond.in suit, Ex- 
defendant, and’ 


hibit P-4, against the 
that. the suit was, therefore, liable to be 
dismissed. ‘The suit was accordingly dis- 
missed.with costs by that Court. 

(a) In appeal, the , District Judge, 


‘Nimar, upheld the findings about the . 


suppression ‘of the bond of Rs. 99 for 
the, reason, that it would not suit plaint- 
‘case connected with their claim 
for grain as kasar, and that’ without 
that document it was not possible to 
see what -the original agreement was, 
evi- 
dence; that there was no indication in 
Exhibit P-l. of how Rs. 190-13- 3 and 3 
maunds grain were arrived at. That on 
making calculations about the grain at 


‘the rate of Rs. 48 per mani as deposed 
' to by P. W. No. 6 the amount comes to 
‘Rs. 190 approximately. ' That there was 
- -no explanation by plaintiffs how 3 maunds 


of grain, in addition, were due, and that 


‘the foundation of Exhibit P-1 was gone, 


. and’ that ,3 maunds.had.been added in 


learned Subordinate - ' Judge's view. ia 


Exhibit, P-i wrongly .as ,they were Ral 
due. The District Judge accepted: 


` 16 


` 
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it was for the plaintiffs to show that the 
bargain was not grossly unfair, and due 
to the dominance of plaintiffs” inte]lec- 
tual eapacity. He also held that defénd- 
ant would never have agreed to the 
terms if he had -understood -their real 
meaning and that .he was acting in 
ignorance. That the calculations of 
interest involved "were not such as an 
ordinary ‘cultivater could do with any 
exactitude and that the bargain was 
not such as could be excluded from 
the category of unconscionable bargairfs, 


‘and that the transaction was not only 


a hard bargain but-.an unconscionable 
one also. The learned District Judge 
has bestowed pairs in*working out the 
rate of interest on the initial cash advance 
of Rs. 99-and he has stated the same 
-in paragraph 2 of-his judgment as 
"being simple interest at Rs. 157 per'cent. 
per annum throughout twelve years, -or 
approximately 29 per cent. compound 
interest, and has added that nobody 
-without -some calculation could arrive 


at the exact effect of such terms; he. 


very much doubted "if. anybody look- 
ing at them would see that eventually 
‘the increase would work ‘out: at 157 
.per annum simple interest, or that in 
twelve years the original debt should 
become 90.times as great". - 

(b) The District Judge, however, differ- 
ed from the Subordinate Judge's : çon- 
clusions as to the clause for payment 
of kasar being insérted in Exhibits P-1, 
P-2 and. P-3 without the defendant's 
knowledge, and finding that the, evi- 
dence showed that the document, Exhibit 
.P-l, was read out, and that, on ‘two 
occasions, two bonds for grain debt, 
and two for cash debts were separatel 
executed by defendant in 1915 and 1918, 
and that, in the course of the suit defend- 
ant offered to compromise the claim 
for Rs 900, he concluded | that the 
stipulation for payment of kasar in 
the shape of grain, on cash loan must 
have been inserted ' with his full 
knowledge. He also held that in the 
absence of any evidence to rebut the 
plaintiffs proof that the bonds were 
duly read out and the defendant executed 
them with his eyes.open, he was unable 
to. SOR the lower, Court's finding tq, 


D 
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- fhe-effect that def&ndant did not know 
-of the stipulation for kasar and that 
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-.the agreement for kasar appeared for . 


-the first time in Exhibit P-L and that 
:tóo secretly’ without defendant's know- 
'ledge?and approval; he further found 


‘that “the agreement was there from: 


-the very start and the terms were the - 


same throughout’. In the end, he held 
‘there was no fraud but: hard money- 
. grubbing only, 


S In view of these findings, the Judge 
-of the lower Appellate Court thought 
„ilt was not,a case of the kind as held by 
-the First Court, but one of a kind where 
„&, penal stipulation was fit to be relieved 
«against, and the Judge accordingly allow- 
„ed interest at twelve per cent. compound 
pand omitted 3 -maunds in the bond 
Exhibit P-L found the total grain due 
-at date of suit to be 8 manis 2 maunds 
and valuing the same at the rate of 
- Rs, 100 charged in the plaint, reduced 
the claim to Rs. 816-8. and passed a 


decree for the same, 
"The defendant has come up in second 


“appeal and’ has urged the following : 
š Court's finding that approximately 


grounds :— - š 
“I, That in the absence of any plead- 
ings or evidence on the record. the 
learned District Judge erred in holding 
. that the terms as to interest of the bond 
' "of the Sambat 1966 were exactly similar 
to those of the subsequent bonds. ' 
2. That the learned District Judge 
‘erred in thinking that the rate of- grain 
in Sambat 1969 was Rs. 48 per mani 
‘and the finding of the learned Judge 
‘as to the terms of the bond for Sambat 
-1966, based. üpon this misconception is, 
therefore; wrong. 
3. The lower Appellate Court is 
‘wrong in thinking that there was 
evidence on the plaintiffs’ side proving 


that accounts were explained to the, 


defendant dt the-time of the execution 
‘of Exhibits P-2,3 and £. ^ ° 


* 4, That the plaintiffs having failed 


io prove what was due at the date of 
the execution of Exhibits P-l, P-2, P-3 
and P-4, the lower- Appellate Court was 
wrong in making up the accounts on 
‘an imaginary basis and holding that 
offts,- 816-8 were due under Exhibit P4, -- 


EE 


:5. That even on the -basis of 12 per 
cent. per mensem compound . interest 
allowed by lower Appellate Court" the 
amount due does not come to more than 
Rs. 550. -. š 
. 6. That in the the absence of any: 
issue on the point the lower Appellate 
Court should'have rejected the solitary 
evidence of.P. W. No. 3 as .to 'com- 
promise. ' : PES 

7. That on the finding that the 
defendant was an illiterate cultivator 


-and the, plaintiffs professional money- 


Jenders it should have been held that 


- the burden of proof as to the fairness 


‘and not Rs. 48 per mani. 
-Judge has, therefore, clearly erred in 
‘taking Rs. 48 as the rate for' his calcula- 


of the transaction lay on the plaintiffs 
and the plaintifis-having failed to! dis- 
charge this -bürden it should have!beén 
held that the condition of kasar’ and 
the subsequent manipulation of accounts 
on its basis was done without the 
defendant's knowledge and undertaking. 

8. That in any event the stipulation 
as to kasar was penal and should have 
been more liberally relieved against 
since the rate of grain admittedly in- 
creased every year." C 

It is argued that the lower Map 
were due on the date of Exhibit P-l 


-and that 3 maunds grain was included 


in it and was not outside it, is itself 


- based: on a misconception of the evidence 
-on record. The bond, Exhibit P-1, was 
“executed in Sambat’ 1969 (1913). -On 


reading the deposition of P. W. No. 6 
I. find that the rate. given by 
P. W. No. 6 for that year is Rs. 35-12 
The District 


tions. This changé in the rate: would 
reduce the figure of Rs. 190 found by 
the lower Appellate. Court by about 
Rs. 47 ie, the net amount would come 
to Rs. 143 only. On a careful scrutiny 
of the extracts of. entries of plaintiffs’ 
account books (Exhibits P-9)I find that 
the sum of Rs. 99 which fórmed the con- 


. sideration of thé original bond said to be 


returned, was advanced on 16th June 1909 

and that Re. 22-were re-paid towards it on. 

6th February 1910 calculating interest. on 

Rs, 99 at Re. 1 per cent. per mensem 

up to-date of re-payment and crediting 
65 
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the repayment ‘first towards interest 
and the balance towards principal, the 
amount that remained unpaid on 6th 
February 1910 stands at Rs. 8449-11. 
Oalculating jnterest on it from 6th 
February 1910 to 18th January 1913 
the date of bond Exhibit P-l the ex- 
act amount of interest due comes to 
Rs. 29-0-5 which with the principal 
sum of Rs, 84-9-11 makes a total- of 
Rs. 113-10-4 only. The other transactions 
‘which the defendant had with the plaint- 
iffs’ “firm during that period would, 
after charging interest ‘and giving cre- 
dit for the re-payments made, be re 
presented by the balance which makes 
up the total of Rs. 190-13-3 found due on 
18th January1913. I, therefore, uphold the 
objection raised in ground No. 2 and 
find that the amount due on the bond for 
Rs. 99 on 18th January 1913 does not come 
to Rs. 191-2 as erroneously held by the 
lower Appellate Court. It comes to 
Rs. 118-104 only on that day. Grourid 
‘No. 2, therefore, succeeds, 

In view of the concurrent findings of 
the two Courts that the original bond 
for. Rs. 99 has been deliberately sup- 
pressed by plaintiffs because it would 
not suit their case, I also- uphold the 
'eontentión of the appellant urged in 
ground No. 1-to the effect that the terms 
as to interest of the bond for Rs, 99 
of 1966 Sambat have not been proved 
to be similar to those of tbe subsequent 
‘bonds Exhibits P-1, P-2 and P+. This 
ground is clearly directed -against the 
lower Appellate Court's finding at the 
end of paragraph 6 of the judgment 
that “the agreement was there from 
the year outset and that the terms were 
.the same’ throughout.” I can find no 
sound basis for this finding in view of 
the District Judge’s own finding to the 
. contrary, in the earlier part of para- 
-graph 6 of the judgment, to the follow- 
ing effect : 
| “I think the defendant is entitled to 
draw an adverse inference that the bond 
would not suit the case of the plaintiffs: 
The only way in which it would not 
fit the. case would be connected with 
‘grain as kasar for the cash loan, is 
admitted. It.would appear likely then 
that originally no kasa» was agreed- to; 
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Without’ that 


dofument it’ is not 
possible to see: what ‘the original 
agreement was for there is , no 


proof of it at all in the evidence. * * Hénce 
even assuming that the agreement was 
the same throughout, this foundation 
for Exhibit P-l in respect of grain is 
'gone". 

The different parts of the jugment 
under appeal are inconsistent one with 
the other, and I do not think, such 
inconsistent findings are in any way 
binding on the Second Appellate Court.’f, 
therefore, hold that the terms of the first 
-bond for Rs- 99 are not proved to con- 
‘tain any stipulation for payment of 
kasar in the shape of grain, as stated 
in the bonds Exhibits P-1, P-2 and 
P4 and that consequently the insertion 
of the clause relating to the payment 
of such kasar in those Exhibits was un- 
warranted on that account. : 
'- The next question is was the stipula- 
‘tion inserted by the debtor with the 
‘deliberate’ intention of incurring a legal 
obligation to pay kasar in the shape.of 
grain on the cash/ loan, in any of the 
"Exhibits P-1, P-2 and P-3? This forms 
the subject of the grounds Nos. 3, 6 
and 7. The lower Appellate Court says 
there is evidence to prove that the 
documents "were read out and, therefore, 
the insertion of the clause must have 
been with defendants knowledge 
and. that his subsequent conduct ~in 
offering to pay Rs. 900 affords clear in- 
‘dication 'that he must have agreed to 
bind himself to pay the kasar «at the 
rate of 3 maunds of grain added for 
each Rs. 100 per year, the grain in- 
creasing at 25 per cent. in default, I 
fail to see how the mere reading out 
of the clause would have cleared the ' 
vision of the ignorant rustic and made 
it possible for him to realise the exact 
effect of such terms on his own interest, 
The District Judge says in another part of 
the. judgment (paragragh 8), that he 
felt “sure that the defendant would ° 
never have agreed to.these terms, if he 
had understood their real meaning, He 
was acting in ignorance." In view of 
these observations of the learned Judge, 
I am not prepared to ‘hold, that. the 
defendant's mind went ‘with the pen 
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of: the writer when he touched 1 in 
token of her acceptance of bonds (marked 
Exhibits, P-1, P-2 and P4)" containing 
‘tha aforesaid clause, even after they 
"were read out to him: The conclusion 
‘that he. accepted the bonds ‘with know- 
ledge of the clause, is one which, in 
‘the peculiar circumstances of the case, 
and in view of the other findings “of 
the District Judge and also of the 
‘heavy burden that lay on the plaintiffs 
„who seek to obtain the benefit of the 
'oentract/ to prove the fairness of their 
transactions, I am not prepared to ac- 
cept as binding against me in second 
appeal. ` The law casts a veil of pro- 
‘tection upon ignorant agriculturists just 
like pardanashin ladies when they 
"deal with ` professional” money-lenders: 
‘Nandlal v. Radha (1), aid every fact 
‘establishing the perfect good faith of 
the ‘transaction and its consideration 
must be.provéd by the creditor who sesks 
to, obtain ‘the benefit of the contract. 
"The defendant eircumstancéd as lie was, 
was under no obligation to adduce 'any 
evidence by way of rebuttal. The lower 
Appellate Court's view that the defendant 
gave no evidence ‘in rebuttal’ cannot, 
therefore, avail plaintiffs who if at all 
- must succeed or fail oh ‘the strength 
öf their own case and not “on tho 
‘weakness of their ` adversary’s case. 
“They have not proved:that the: accounts 
` were explained to the defendant, arnd 
. that the latter actually understood them. 
The District Judge’s view is that ac- 
' counts or the calculations “were not such 
as could be easily underatood by each 
and éverybody, so, the mere reading 
' of the contents of the bonds before å 
rustic debtor would, I must’ say, give 
him no imental cognition ‘of the effect, 
ihe stipulation would have on his in- 
terest. The transaction in, suit has p peen 
concurrently found "to be not 
hard but also an uncoriscionable wo 
in, Ít is, therefore, the duty of the 
Bons in India to enforce the letter 
* of the law, however technical” it may. 
* be, against obviously harsh &nd 'un- 


' conscion&ble bargains of this nature, - 
“The exploitation of the pacas jjong, 


" 
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Hood 


of the careless and inexperienced is .& 
trade to be extirpated in the interest 


of the whole community as contrary to 
‘individual morality as well as to public 
policy:” <Avathant Muthukrishnier v. 
Sankaralingam Pillai (2) quoted with 
approval in Abdul Majid v. Ksherode’ 
Chandra. Pal (3). The parties here 
were not at arm's length. The defend- 
ant was an ignorant rustic and. the 
plaintiffs took unfair advantage of his 
ignorance in exacting from him hard. 


and unconscionable ternis for payment 


of excessive interest for which in truth 
and fact there was even no founda- 
tion. It is argued that section 16 of 
the Contract Act deals with cases of 
undue influence only and as there is no 
plea of undue influence, the Court should 


-not have gone into the nature of the bar- 


gain. It is said that excessive rate of 
interest could not of itself be evidence of 


the fact that there was undtie influence 


or that the transaction was harsh and 
unconscionable. This argument is ' best 
refuted in the follwoing words, and at 
the risk of repetition, I cite the words 
of Lord Loreburn, L. O. in Samuel v: 
Neat (4) quoted in Abdul Majid 

'Ksherode Chandra Pal (8): “In 
ny opinion this contention cannot 
be maintained, nor ought a Court of 
Law to be alert in placing a restricted 
construction upon the language of a 
remedial Act. The’ section means ex- 
actly what it says, namely, that if there 
is evidence which satisfies the Court 


that the transaction is harsh and un- 


.conscionable, using those words in & 
plain and not in any way, technical sense, 
the Court may re-opén it, provided, of 
course, that the case-meets the other con- 
dition required, These &re only illustra- 
tions, and, as in the case of frand, it is. 
neither practicable nor, expedient to 
attempt any exhaustive definition. What 
thé Court has to do in such circum- 
stances is, if satisfied that the -interest 
or charges are excessive, to see whether 


(2\ 18 Ind. Cas. 417; OM 229 at p. 241; 13 M. L. 
T: 20; 24 M. L. J. 135 5(F 
xe? mà. Cas 843; 4» G. 690 at p. 699; 19 0. W, 


305: 8$ T. 2, R108, 461; 175 L. jJ. Oh. 705; 85 L, T, 
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in truth and fact and according’ to its 
sense of justice the transaction was 
harsh and unconscionable. We: are 
‘asked to say that an’ exééssive rate of 
interest could not be of itself evidence 
that it wasso. T do not accept that view. : 
Excess of interest or charges may of 
itself be such évidence, and’ particularly 
ifit be unexplained. If no justifation be 


established, the presumption hardens into . 


. & certainty." 

Theonly explanation: offered’ has been 
found to be non-existent and there ib; 
therefore, no justification for upholding 
the bargain, which on the face of it, is 
hard and unconscionable; and ‘comés 
within the purview of the’ amply extend-, 


` ed powers of Courts undersections 16 and. . 


74 ofthe Contract Act. 

j Much'i is"niade of the evidence of P. W. 
No. 3 a& to the allegéd offer of & com- 
promi&e, but .this cotild’ not, necessarily 
give rise to the inference that the defend. 


ant must be aware 6f the’ clause about’ 
kasar from the very .be eginnirig. It is just’ 
possible, that he thought, Bé. might: 


purchase peace ‘by paying . plaintiffs’ 
something in the nature of what is called: 
“hush money". Moreover, the testimony" 
of P. W. No: 3 is wholly uncofroborated- 
aud as such ought not to carry much: 
weight, in the peculiar circumstances: of 
the cage. any case it is wholly.ih- 
sufficient to oütweight the effect of the 
other strong circumstances, which show 
the utter absence of the initial agree- 


ment to pay kasar and ‘to fix défendant : 


with liability for kasar apart from the 
"original agreement. The initial founda- 
tion on which the plaintiffs staked their 
case having gone, they cannot’ cling” to 
subsequent superstructures which have 


no independent binding effect’ without . 


the foundation and which must, there- 
fore, remain hanging in the air. This 
disposes" ‘of grotnds Nos. 3, 6 and ‘Tof the 
memorandum of appeal. 

In‘view of these’ findings, and alsó of 
‘the fact’ that the -cash’ portion - of the 
debt was’ covered by the bonds Exhibits 
P-3 and P-5, ind that’ the-plaintiffs have’ 
recovered a judgment on the basis’ of 
Exhibit P-5, in respect of the sáme; the 
inevitable conclusion is that the’ bond, 
Exhibit P-4, isa bond without consider- 
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ation: and ‘that thé gif) paid’ théréon’ 
must, therefore; ‘fail. It is not, therefore, 
nécéssar'y for me to consider grounds 
Nos, 4,'5‘and 9 and determine what ws 
actually dué tó plaintiffs on the date of 
the bond Exhibit, P-9 or’ on’ the date of 
the bond' Exhibit, ‘P-4' or even' at the date 
of the present süit. 

. Thé result ig ‘that the appeal succeeds, 
and is allowed, and: the’ plaintiffs’ suit 
is dismissed: with costs throughout. The 
defendant will get his ‘costs in all the 
Sour from the plaintiffs. ' , 

Appeal allowed. 


ALLAHABAD HIGH COURT. 
LETTERS PATENT APrRÁL No, 145 oF 1922. 
Ae , February 15, 1924: : 
Present: Sir Grithwood Mears, KT., 
Chief Fes and Mr. Justice 

' gött.. 
JAWALA? PRASAD !PrAThjTIFR— 


ARPELLANT 


TRSHAD' MOHAMMAD’ KHAN 
| DEFENDANT RESPONDENT: 

Agra ‘Tenancy ; Act (U. P. IFof 1901), * 201 (1) 
—Excesg! revenue, payment ‘of—Incorrect rec 
—Suit for recovery. against co-sharer—Ingquiry into 
posseaston— Court, jurisdiction of. , 

A suit bya ‚person wrongly recorded 88,8 usufruc- 
tuary mortgagee. 'of'a' piece of land larger than that 
in his possession,” Nu compelled to pay the Gov- 
ernment. revenue;on the same, to recover the éxcesa | 
revenué, ‘from’ the person in actual possession of 
the excess land, falls,aunder clause (1) of seétjon 201, 

Agra Tenähcy Act; and the, Oonrt can’ go intó 
the” question of’ the extent of thé plaintiff’ 8 posses- 
sion. ' 

Letters Patent Appeal. against . the 
judgment of,.Mr. Justice, Gokul, Prasad, 
dated the -27 iB July: 1922, printed as 75 
Ind. Gas. 663. 


Mr. Gulzari Lai, for the Appellant. 


dg UDGMÉN T.—This ‘appeal has been , 
heard £x parte. The suit was ote brought 
under’ the provisions of sectidi 160 i. Pd " 
Agra. Tenanéy, Act al. ‘of’ 1901). 
pláintift- during! the years’ to’ which the 
suit’ refers stóod" recorded’ as’ the- uBu- 
früctuaty mortgagee of a share of 16 
By 
reason’ of this* récord. he. wag compelled 

e. 
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to pay the whole-of the land revenue. 


demand, in: respect? of the said share. 
As a matter of fact a portion of the 
mostgage had been redeemed and the 


plaintiff was really in possession as. 
. mortgagee over a share of 8} , biswas 
` only. The defendant was the co-sharer . 


in possession of the remainder. The 


Courts below differed on the plain ques- ` 
tion of fact, namely, whether the plaintiff, 


"had or had not during the years in suit 


enjoyed possession over the entire share 


o: 16 biswas and odd. . We do not agree 


with the learned Judge of this Court, ' 


where he appears to hold that the Iower 
Appellate Court failed to determine this 
point. We have no doubt that the learn- 
. ed District Judge has decided that the 
“plaintiff during. the years in suit was 
in possession only of a.share.af -8 bis- 
was 5 biswansis. The learned Judge of 
this ‘Court, however, in reversing the 
decision of the lower Appellate Cpurt, 
was influenced by a curious argu- 
ment addressed to him with respect to thé 
wording of section 201 . of -the Local 
Tenancy Act (No. II of 1901) What the 
plaintiff had to show ‘was that as a 
matter of fact he was a co-sharer who 
had paid arrears of revenue on account 
of ‘another . co-sharer.. Because the reve- 
nue record ‘during the ‘years .in suit was 
incorrectly framed, the plaintiff did not 
on the face of that record appear to 
have paid any revenue except that which 
was due from thé share. recorded in his 
,name as usufructuary mortgagee. His 
position, therefore, was that of a co-sharer 
not recorded as having the particular 
proprietary right which would entitle 
him to maintain the suit brought by 
him. Jn reality."his case fell under the 
first clause, and not under: the third 
clause of section 201 of. the Tenancy 
Act.. The learned District Judge had 
jurisdiction to enquire into this matter 
and to determine:it. His finding on the 
"question of'possession is final. I 
_. We accept this appeal, set. aside the 
-order -of the learned Judge of this Court 
and restore ‘the decree of the lower Ap- 
pellate Court. The costs of both hear- 
ings in this ‘Court’ must be borne by the 
- defendant. A E 


N. H, e Appeal accepted. 
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SIONER'S COURT. 
SzooNp CIVIL APPRAL No. 87-B or 1922. 
. January 29, 1924. : 
. Present :—Mr. Kinkhede, A. J. C. 
GOPALRAO —APP*ELLANT 
; versus í , 
HIRALAL AND ANOTHER—RESPONDENTS. 
Provincial Insolvency Act (III of 1907), s 87— 
Undue preference—Repayment of debt not yet due 
—Creditonr, whether can move Court—Bu of: 
proof—1 ppeal. 2 z 
The repayment of & debt not yet due by & 
person in insolvent circumstances amounts to un- 
due preference within the meaning of section 37 ` 
of the Provincial Insolvency Aet. [p. 247, col. 2.] 


.When a transaction is challenged as falling 
within the scope of section 37-of the Provincial 
Insolvency Act the test is whether the deed 
was a-bona fide one, or was a mere cloak for 
retaining a benefit to the grantor ‘The grantee has 
to prove not only the passing of consideration 
but also the good faith of the transaction, as 
initially the burden of proof lies on him. In prov- 
ing the passing of consideration he has also to 
prove his position as a creditor, and if in proving 
1t his evidence discloses facts which support the 
other creditor's version that the transaction was 
not in good. faith but amounted to fraudulent 
pec. the evidence although adduced on be- 

lf of the grantee can be treated and considered 
as evidence affecting the good faith of the transac- 
tion. [p. 248, cols 1 & 2.] i 

In the stage of appeal, when all the evidence 
is before the Court, the question of the hurden: 
of proof is not of great importance. [p 248, 
col, 1. 

Case-law discussed. ! 

Where no Receiver has been appointed & creditor 
is competent to move the Insolvency Court to annul 
& transaction under section 37 of.the Provincial 
Insolvency Act. [p. 249, col. 1] i 

Appeal against the decision of the Dis- 
trict Judge, East Berar, Amraoti, in Civil 
Appeal No. 24 of 1921, dated the 28th 
November 192]. 

Dr. H. S. Gour and Mr. R. R. Jaywant, 
for the Appellant. - 

: Mr. M. B. Niyogi, for the Respondents, 


. dJUDGMENT.—Onan application, 


dated 3rd May 1919, of one Kisanlal a 
creditor of the debtor Posulal, the latter ` 
was declared insolvent by an order dated 
13th, September 1919.-,A reference to 
the said application. would show that 
the act of insdlvency which formed the 
basis of the, adjudication was"the sale- 
deed dated 3rd February 1919 in favour 
of the present appellant on the ground 
that it was for no consideration and was 
3. collusive and unreal transaction in- . 


` 
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tended to defraud the applicant and 
made with a view to Od an anticipat- 
ed attachment before j udgment in pur- 
suance of the Civil Court's order dated 
10th January.1919 passed in Civil Suit 
No. 13 of 1919 brought against the 
debtor in the Subordinate Judge's Court 
by the aforesaid creditor Kisanlal. The 
application was made within.3 months of 
the act of insolvency complaineds of as 
required by law [section 6 (4)] of the old 
Act. The prayer was for adjudicating 
the debtor as an insolvent as also for 
adjudicating the sale-deed ag null and 
void. The Court, however,. simply ad- 
judged the debtor insolvent. The in- 
solvent made no appearance before the 
Court and gave no opportunity to it to 
examine him as to the property in his 
possession. The result was that. the 
adjudication was ex parte and no Re- 
ceiver was appointed under the erroneous 


impression that the debtor held no pro-. 


perty (vide order-sheet entry dated 13th 
eptember 1919, ` >. 


On 17th November 1919. the creditor - 


revived his former prayer for adjudica- 
tion of the transfer as null and void by 
presenting a fresh petition to the Court, 
whereupon proceedings were started, 
The application framed as one under 
section 36 and in the alternative also 
under section 37 of the Provincial In- 
solvency Act. Notice was issued to the 
present appellant to show cause against 
it. On 24th January 1920 the appellant 
as also the insolvent appeared before 
the Court. 


: The appellant asserted that the sale 
was for congideration and that the pro- 
perty was not worth more than the 
price paid. That it was a genuine trans- 
action in good faith. It is nof correct 
to-say that the appellant did not under- 


stand that ha was to meet a case under- 


section 37 of the Act.’ His -statement 
that it (the transfer) was made within 
3 months ofthe application for adjudi- 
cation of the insolvent can have refer- 
ence only to section 37.. The, Btatement 


of the insolvent examined next after. 


him also made the position . further 
clear. He said that it (the transfer) was 
not fraudulent and that he paid out of 
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ihe: price Hatam Baba and Karim. The 
Court framed the following issue:— 
."Whether the sale was genuine and 


dor good consideration." 


He had his Pleader by his side wfen 
he was examined by Court, He did not 
put forward his capacity as a creditor 
and get the Court to question the appli- 
cant as to that capacity. Consequently 
he had. to establish his position as such 
and the genuineness of the so-called deht 
due orowing to him by the adjudged. 
insolvent. If the fact of his being a: 
creditor had been admitted in unqualifietl ` 
terms by the petitioning creditor the. 
question as to who had the right to be- 
gin would have been relevant. He with- 
out demur examined his 4 witnesses at- 
the ‘hearing 25th March 1920,'and one 
22nd July 1920 examined three more, 
and closed reserving his rebutting evi- 
dence. . The applicant also examined.two 
witnesses. Posulal did not appear as 
witness in spite of processes being taken' 
out against him. Ultimately the case. 
was closed by both parties on 2nd July 
1921 deliberately declaring to the Court 
that they "do not want to examine any 
more witnesses," Orders were passed 
on 16th July 1921 annulling the trans- 
fer, holding that fhe evidence fell short 
of proving good faith of the transaction. 
This decision was given on l6th July 
1921. |The appellant’ preferred an appeal 
to the Court of the, District Judge, 
Amraoti, who confirmed the findings of 
the First Court and dismissed the appeal. 

Both the Courts below hold that the 
inclusion of the amount of leasqmoney 
not due was indicative of the mala fides 
of the transaction. Not only this but 
I would add that the repayment of the: 
debt not yet due by & person in insol- 
vent circumstances amounts to undue 
preference In In re- Jukes; Hx parte 
Official Receiver (1) quoted with ep~ 
proval by Mittra, A.J.C., in Daolat- 
v. Pandurang (2) decided ‘on 30th 
January-1920, Wright, J., says:—“I can- 
not help thinking that if a creditor 
Gf a debtor takes- the whole, or sub- 
stantially the whole, -of the property of- 
"() (1902) 2 K. B 38, 71 L. J.K. B. 710; 86 L 
T 456; 50 W. R. 560, 9 Manson 249, 
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his debtor in payment of'a past debt, 
and knowing that there are other ere- 
ditors, he cannot be said to be acting 
in good faith," is an authority for this 
view. In view of the proof of the 
transaction of lease which gave rise to- 
the liability for rent; the position of the 
appellant as a creditor was not disputed: 
pefore- the Appellate Court. The Court- 
of Appeal, therefore, treating the case- 
even'/irom. that standpoint; took ‘the 
view that-it was also-a case of fraudu- 
lent: preference under section 37 of the 
Att. and that the transfer was rightly 
annulled by’ the First: Court. = 


The appellant quarrels. with this, deci- 
sion of th r 
as been greatly. prejudiced by the 
arden of proof being. wrongly. laid on. 
him. I think, this contention 1n.view of. 
the proceedings.and the course the triali 
took is.not correct, It is, not. shown. 
that any material evidence, has been. 
shut, outi by: reason of this;onus being, 
wrongly thrown on him, or. that. 
he had. not; any opportunity. to put. 
forward, his. case properly, before, the. 
rial. Court. or the Court of Appeal I 
tnink he had to prove not only the 
passing, of. the: consideration. but also: 
the good faith of the transaction as, 
initially the. burden of proof was om 
im. In proving the passing, of con- 
sideration he had” also to prove his 
position as+a creditor, and if in proving. 
it his. evidence dislcosed facts which, 
supported. the other creditors) version 
that the transaction was. not in good. 
faith bùt. was. a clear case of fraudulent 
preference, I, fail to see why that evi- 
dence although, adduced on. behalf, of: 
the appellant, should not. be treated, 
and. considered. as evidence affecting, 
the. good faith ofthe transaction. Really 
speaking, at the stage of appeal; when. 
all. the evidence is before the Court, 
the question of; the burden, of. proof: 
is not, of, great importance: see Anan- 
tarama Aiyar v. Yusifjt,Oomer Sahab; 
(3). The Privy Council have repeated- 
ly, held, that. this.is-so, I. need: only, 
cite Mohammad Mehdi Hasan Khan v. 


(3) 36 Ind. Oas, 903731 M. L. J, 138 at p. 134; 
(1916) 2 M, W.N. 236. 


INDIAN GASES: - 


v, Daulat (9). 


e District Judge and. says he - 


(1994 . 


Sri Mandir-Das (4), See also-Krishnama : 
Chariarv. Veeravelli Krishnama: Chariur: 
(5) where the aforesaid’case is followed. 
See also Seturatnam Aiyar v. Venkata- 
chala Goundan (6), Krishna Kisor De v. 
Nagendrabala Chaudhuram.(7), Kundan: 
Lal v: Begamunnissa (8) and Sonaji . 
In. suck cases: the- true 
test. is. was the: deed bona: fide; or" was : 
it a- mere- cloak for retaining a‘benefit: 
to the grantor. j N f 
The Oourt of first -instance has ex- . 
pressed: it& grave: doubts :as. to. the : 
genuineness: or reality of the’ transfer ' 
by reference- to the evidence about. 
possession and’ found-against the ap- 
pellant and’ the lower Appellate Court’ 
has affirmed: that finding: algo. Under: 
these circumstances I: do not- think the ’ 
decision appealed’ against: is anything 
but a finding of fact; The Courts 
were- not satisfied: as: to’ the reality: of 
the: transfér- and: have-looked upon it as. 
a fraud’ on'the-creditors: Fraud‘vitiates 
everything. Even if the. transaction~be- 
looked upon as one intended to. pass. 


‘ownership. to. the appellant: in. lieu, of% 


or[partly in payment, of an. old. debt, ` 
and partly for valuable, consideration, 
paid:-in. cash, still so, far. as the- lease. 
money, is. concerned. it-gives undue.and: 
fraudulent. preference. and: as: regards , 
the other: part, it i&only an agreement: 
to defeat the- other. creditors ; it: ig, 
therefore, wholly void against the oredi- 
tors-and cannot be-upheld to-any ex- 
tent: even: though it. be, supported. by. 
consideration: See Chidambaram.Ohettiar. 
v. Sami Aiyar (10) This view has 
been affirmed in:gppeal| by; the Privy 
Council” in, Chidambaram. Chettiar v; 


4) 17: Ind:-Oas..398; 17 O. W. N: 49; 19M; L. T. 
302; 15.0. O. 278; 34.A..511; 14jBom. L; Rs1073; 
10-A,L. J. 373:16.O. L J. 629; (1912) Ma Ws N; 
1052; 23 M. L. J. 741; 39.1" A 68 (P. O) 

( /19 Ind. Cas, 452; 38 M, 168; 13/M. L. T.' 
385. (1913) M. W. N. 355; 24-M. L. J. 517. 

(6) 56 ind: Oas. 117; 437M 567 at p.577; (1920): 
M. W: N. 61; 27M. L. Tr 109; 11- L., Wy 399; 38: 
M. L. J. 416; 22 Bom. L. R578; 18: A. L. J. 707; , 
471. A.76; 25 0. WN. 485 (P. 02 I 

86 Ind: Caa 694; 25-0. Wr Ny 949: at p. 946; 


54 O. L. J.333.. . , 
eer Ind.-Cas.-387; 22.0: W. N. 987; 8 LW. 233. 


Oke Ind. Cas.. 782. ; 
- (10-30 M. 6; 16 ME L. J.- 427; 1ML, T: 35H: 


E 
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Srinivasa Sastridl (11). Findlay, A. İ.C. 


following: the- case of: Chidambaram . 


Chettiar v. Sami Aiyar (10) in Miscellane- 


ous Appeal No: 18 of 1918 arising- out ~ 


of. an insolvency case disallówed the 
item of past debt on the ground of 
fraud.and undue preference: 

Under. these circumstances the question 
whether the transfer was with & view 


to giving the creditor a - preference: 


over the other creditors would be more 


a matter of inference- than: of positive: 


proof, TThe:evidence of the: appellant 
as- a witness 
material for holding that this transaction 
was. really a-cloak to shield the- pro- 
erty:and- not a-real' transfer: 
old that’ the Courts: below ‘were satis- 
fied: that though the dominant and 


substantial, motive of the- debtor was. 
the appellant- if- possible; : 


to' prefer i 
stíll’ at the: same time his: object was 
to secure also a benefit to hiniself by 


trying; if possible; to convert' the’ pro 


perty into:cash. The proposed transfer 
was 
pose, but the debtor having been ad: 
judged: an insolvent within 3. months 
ofr the act: of: the Insolvency, and 
ownership and possession ofthe property 
not having. been transferred, I regard 
it: as. riominal'or bogus - transfer which: 


cannot take effect to the prejudice: or. 


the creditors: 

For: these: reasons: I uphold the de: 
cision of the lowér Court and dismiss 
the appeal. 


A: question. of minor importance was: 
settled by a: 


urged. It.is, however, 
ruling. of:this. Court: reported in Bansilal 
Agarwala v. Ranglal Agarwala (12), -that 
itis" competent’ to an- Insolvency: Court 
to: be moved.on the petition of a creditor 
where no: Réceiver is appointed. 

The: other point’ raised by 
ceiver: is that the ' appeal 


the Re- 


as. a. party "to the appeal preferred to 
the ` District: ` Judge's. Court- on. 11th 


(11) :23"Ind.- Cas. 714;. 37: M- 227; 26 M. L. J. 473; 
18 C. W. N. 841; 16 M.-L. T.-286; 
(1914 M. W. N 754,18/Bom? L: Ri 783,-1°L. W. 
963 (P. O9. 

(19) 71-Ind. Oàs: 418; ONL. Ri SRON? X 
41; (1923) A. I. R: (N) 97, i 
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clearly affords ample: ’ 


T also: 


intended-to serve a double pur- 


the ' 


was ineom-- 
. petent because he was: not impleaded : 


guit was for possession, 


0 O L. J: 571) 
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August 1921. although he was- appointed _ 


on 30th July 1921 and ‘because he was im ` 
pleaded as' a party in this Court very- 
late, does not call for any adjudicatien 
in tlie view I' have taken ofthe trana-: 
fer and also in view of the order of 
my predecessor joining him as a party 

presumably acting under OÓ. XLI, r. 20; 


Civil Procedure Code.. yon 


The appeal is dismissed with costs. . 
I fix Rs. 50 as Counsel's fee. 

Z, K. Appeal dismissed: - 

< Dog , 


E ë 
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ALLAHABAD HIGH COURT... 
LETTERS PATENT APPEAL No. l2l.or 1923. . 
July 24,1924: 
Present Mi J ustice- ‘Sulaiman and 
Mr. Justice Mükerji: ' 
JAGESHWAR PRASAD AND OTHERS—— 
PLAINTIFFS—À PPELLANTS 
versus 
‘SURAJ: BALI. SINGH ann OTHERS— 
DeErENDANTS— RESPONDENTS. 

Landlord’ and tenant—Threshing. floor of ' tenant 
—Drspossession ‘by landlord—Suit for Tecovery— 
Burden of proof. I 

In a suit:by a` tenant for recovery of` a: ‘plot: 
used'by him‘as a threshing floor; on dispossession’ 
by the landlord, the burden/is' on the’ landlord: to^ 
show - that the: threshing floor was really not held 
as a part of the contract of tenancy but otherwise ` 


[p 250, col 2J : 
Dalel y Bhajyw, 16 A. 181; A: W.N (1894) 15; 8- 


Ind Dec. (N.5) 117;relied' on: 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Gokul) Prasad, 
dated the 30th. April: 1928. 


FACTS appear: from: thé following- 
judgment of- 

Gokul: Prasad; J.—The circum- 
stances which- have given rise to this 
appeal’ are’.as follows: The: plaintiffs” 


‘alleged that they have been using” two ° 


plots as khalihan from: a long ‘time’ but’ 
the 'defendants- who ‘are zemindars have: 
made constructions’ on the land which: 
interfere: with the: plaintifis: user. The. 
removal’ o£: ` 
tlie constructions and an injunction. : 
The ‘defendants pleaded that the* con- 
structions were’ old and’ that thèse” 
plots were not khaliham of-the plaintiffs 
but that there was another plot’ which 


. was used-as-such, 


950 7 


‘The Munsiffound (1) that the con- 
structions were new» (2) that the plaint- 
iffs used the plots in 'dispute some- 
times as khalihan but that there was 
another plot No. 185 which was used by 
the plaintiff as. a khalihan and the 
other tenants and was available for this 
purpose, and on this last finding dismiss- 


` 4 ed the guit. 


On appeal the learned Subordinate’ 


Judge held that the constructions were 


new and confirmed the finding of the ` 


unsif that the plaintiffs sometimes 
used these plots as khalihans. It went 
further to find that the use of these 
plots as khalihan was a part of con- 
tract of the plaintiffs’ tenancy. Finding 
‘a difficulty, however, in the way of the 
* plaintiffs, because they had not been 
using these plots as their threshing 
floors since they became tenants, he 
says “that the periods of the appellants 
user of the plots as theit threshing 
floor and their tenancy were not co- 
extensive, was not I think very material. 
Ordinarily speaking, the two will be 
co-extensive in time if the use of the 


threshing floor was apart of the con- . 
tract of een There is nothing, how- - 


ever, to prevent alandlord giving such 
. & right to’ tenants by a further con- 
tract; but in the present case no such 
contract was pleaded, Under these .cir- 


cumstances the decree of the First Court: 


' was wrongly interfered with. I, there- 


re, allow the appeal, set aside the 
dos of the lower Appellate Court 
and restore that of the Court of 
` first instance with costs in all Courts. 
' Dr. K. N. Katju, for the Appellants. 
Mr. P. L. Banerji, for the Respondents. 
` JUDGMENT.—The question before 


: us is whether the learned Judge of 


this Court was right in holding that 
the evidencé ‘before the lower Appel- 
late Court would not justify the infer- 
ence which he drew from it. The 
matter is not really & question of fact 
‘but. a question of law. 

"The plaintiffs, who are the appellants 
‘in this Court, brought the suit, out of 
which this appeal has arisen, to obtain 


possession over a certain plot of land ` 
on the allegation that it formed their - 


threshing, floor and the defendants, 
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who are co-sharers in the village, had . 
unlawfully t&ken posaession of the same - 
and had built. upon it. The learned 
Judge of the lower Appellate Court , 
found that the plaintiffs were tenants , 
in the’ village, that theyehad been in: 
occupancy of the plot in suit for more 
than twenty years and used it as their 
threshing floor. He found that there 
was no clear evidence to prove that the 
periods of the tenancy of the agricul- 
tural lands and of the ‘holding by, the . 
plaintifis of the land in suit were 
co-extensive. But he said that, the fact | 
that the plaintiffs had been "holding 
the land and using it for the purposes 
of threshing corn was enough to raise 
the presumption that. they held the 
land as a part of the contract of ten- _ 
ancy. The learned Judge of this Court . 
held that if-the evidence fell short of 
proof that the periods of the, holdings 


‘of two things, viz., the-agricultural land 


and the threshing floor were not co- 
extensive, the inference. drawn by the: 
lower Appellate Court could not be 
drawn. 

We are clearly of opinion that this 
opinion of the learned Judge is not, 
correct. The. burden in the circum- 
stances would be on the defendants to 
show that the land which is claiméd 
as the threshing floor was really not 
held as a part of'the contract: of ten- 
ancy but otherwise, A tenant may begin 
by holding a small portion of land in 
the village and then may grow up, hold- , 
ing gradually more lands. If he was 
allowed to occupy land for the purpose 
of his agriculture from time to time, 
it would not be necessary for him to 
show that, the threshing floor was ` 
given to him for use when he first 
occupied land in the village. As we have 
said, the burden lay on the defendants 
to show that the user of the land was not 
apart of the contract of tenancy. The 
case is really governed by the authority . 
in Dalel v. Bhajju (1). We, are entirely in . 
agreement with this case and think 
that the learned Judge of this Court 
was in error. eee ` : 

- We set ‘aside the ‘decree of this Court 


(1) 16 A. 7181; A. W, K. (1894) 15, 8 Ind. Deo, ` 


-(N, 8.) 117, 
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KKUB SINGH t. MOHAN SINGH. 
and restore that of the- lower Appellate 
Court dated the 14th of July 1921. The 
costs of this Court must be paid by. the 
defendants to the plaintiffs. . ^ 


- N, H. - Decree set aside. 
: 


ALLAHABAD HIGH COURT. 


INDIAN CASES. 


LETTERS PATENT APPEAL No, 147 or 1922. - 


May 14, 1924. ` 


_ Present:—Mr. Oecil Henry Walsh, Acting 


Chief Justice, and Mr. Justice Ryves. 
KHUB SINGH AND oTHERS— 
PLAINTIFFS—AÀ PPELLANTS 


versus 
MOHAN SINGH AND ANOTHER-- 


DEFENDANTS— RESPONDENTS. 

Agra Tenancy Act (U P. II of 1901), s. 
Ejectment suit—Jurisdiction, objection to—Bona 
fide issue—A ppeal. - 

Where in a guit before an Assistant Oollector, by 
the plaintiff a9 occupancy tenant/ to eject the 
defendant as a sub-tenant, on the allegation of the 
defendant that the suit is not cognisable by & 
Revenue Court as:he himself is an occupancy 
tenant, the Assistant Collector frames an issue on 
the point of jurisdiction and gives a decision there- 
on, a question of jurisdiction is decided within 
the meaning of section 177‘of the Agra Tenancy 
Act and an appeal against the decision lies to the 
District Judge and not to the Commissioner. 

‘Gokaran Singh v. Ganga Singh, 52 Ind. Cas. 779, 
42 A. 91, 17 A. L. J.1072; 1 U P. L. R. (A. 136, 


, relied on. 


Itisthe business of the Trial Courtto decide 
whether the plea of want of jurisdiction is bona fide 
or not. If it chooses to treat it seriously, it is not 
for the Court of Appeal to treat it’ as mala fide, 
when nobody in the suit in the Oourt below has 


ever suggested it. Once it is treated as a serious 
bona fide 
framed issnes, and the Court gives a decision upon 
it, it cannot be denied that a question of jurisdic- 
tion has been decided. M i 

Letters Patent Appeal against the 
judgment of Mr. Justice Stuart, dated 
the 25th of May 1922. ` 


FACTS appear from thé following 
judgment of 

Stuart, J.—The facts out of which 
this appeal arises are these.. 


certain plot.’ He was succeeded as 
occupancy -tenant .by Jodha Singh. 
Jodha Singh alone was occupancy tenant 
of that plot. :No one shared in his 
cultivation. He introduced Parbat Bingh 


Te 


Behari: 
. Singh was the occupancy tenant of a 


177— ` 


issue, and it takes its place among the ' 


1 


‘Judge had 


351” 

and Mohañ Singh as his sub-tenants. 
Afterwards „he left tHe village. A con-. 
siderable number of years after he had 
left the village, Parbat. Singh, Khub- 
Singh and Tikam Singh obtained the. 


‘entry of their names as occupancy ten- 


ants, and in asuit under section 95 of 
the Tenancy Act, secured a decree as 
against. the zemindar to the effect that 
they were occupancy tenants of the plot, 
Parbat ‘Singh and Mohan Singh con- 
tinued to cultivate the plot and paid 
the rent, according to their allegation 
to the -zemindar. In the suit out of 
which this appeal arises, Khub Singh. 
and Tikam Singh have sued. to eject. 


` Parbat Singh and Mohan Singh in the 


Revenue Court. Khub Singh and Tikam: 
Singh asserted that they were the oc-"' 
eupancy tenants of the plot and that 
Parbat Singh and Mohan Singh were. 
their sub-tenante. The written state- 
ment which was filed by the defendants 
is as follows :— 

. l. The plaintiffs are not competent. 
to bringthe suit. The claim is liable 
to be struck off. 

2. The relation of landlord and' tenant 
does not exist between the parties, 

3. The suit is not cognizable by: a 
Revenue Court. : f 

4. The defendants are occupancy 
tenants on behalf of the zemindar. 

The Assistant Collector decreed the 
suit. The District Judge dismissed it. 
The plaintiffs appeal here, the first ques- 
tion that arises is whether the District 
jurisdiction to hear the 
appeal No question of propfietary 
title was raised, this being a dispute as 
to which side were tenants, see the case 
of Niranjan v. Gajadhar (1). I have 
now to consider whether a question of 
jurisdiction has been decided within 
the meaning of section 177 (f): The 
leading case upon this~ subject is 
Gokaran Singh v. Ganga Singh (2). That 
is the decision of a Full Bench. There 
had previously been some difference of 
opinion in this Court as to the meaning." 
of the words “a question of jurisdic-. 
tion has been .decided:” As I under-. 

(1) 30 A. 133; 5 A. L. J. 71; AW. N. (1908) 45." 

(2) 52 Ind. Oas. 7797-42 A. 91; 17 À. L. J, 1072, 1 
U. É. L. R. (A.) 138. . DN 
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stand the Full Bench decision the: 


criterion laid down? was this. In order 


to make question of jurisdiction which: 


cowd be decided’ there must be a plea 
that the suit as brought is not cogniz- 
able by a Revenue Court In- other 
words there must bea plea that assum- 
ing the;allegations made in the plaint 


to. be .true; à Revenue Court. has .no- 


jurisdietion to entertain the plaint, and 


unless there.i8 such a plea, there is no. 
question of jurisdiction which- can be' 


decided. It would not be sufficient for 


the defendants to say, “I deny the 


allegations in the plaint. I put forward 


counter-allegations. On the counter-: 


allegations which I put forward the 
suit. is’ not .cognizable by a. Revenue 
Court," The plea must consist of\a 


challenge that the Revenue Court has: 


no jurisdiction, even assuming that the 
allegations. in ‘the plaint are correct. 
I am not as clear as I should: like to 
be as to the interpretation of the Full 
Bench’ decision but reading the words 
of Banerji, J. at' page 94*: 
my opinion, the view which: was adopted 
by my! brother Piggott in the case 
of Umrai Singh v. Ewae Singh (3) 
seems to be the right criterion in a 
case of. this kind,” a view which was 
accepted: by Rafique, J., and the remarks 
of Piggott, J., at pages 96* and 97* com- 


meneing: “I take these words to 
means plea," and ending “or to grant 
the relief’ therein sought"; I propose 


to apply the criterion as I have stated. 
Now &pplying that criterion what is 
the mfeaning of the written statement? 
The plaint said that the plaintiffe were 
tenants-in-chief' and that the defendants 
were sub-tenants. Obviously if that 
were the case the plaintiffs could’ eject 
the-defendants in a Revenue Court. The 
written statement said "the defendants 
are themselves occupancy tenants ;.'the 
suit is not cognizable by a-RevenueOourt.” 
It. is true that they inverted these two 
pleas, but the point is:clear. They said that 
*there was no. relationship of landlord 
and tenant and’ that they: were them- 
selves occupancy tenants: I read this'as 
a plea that on these counter-allegations 


Q 49 !'Ind.? Cas! 732;,41 (A. 270, 17 A. L. J, 
18. | € eh a 
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"But, in’ 


[1994 


the suit was not. cognizable by .a 
Reveune Court. I do not understand 
the allegations to mean possibly that’ 
assuming that the defendants were 
tenants-in-chief and the defendants sub- 


‘tenants, the suit was not @ognizable by a ' 


Revenue Court. Therefore, I would hold 
that thére was no' question of jurisdic- 
tion within the meaning of section 177 
as interpreted by the Full Bench deci- 
sion on which the Assistant Collector 
could decide. Such being the case the 
appeal did not lie to the District Judge 
but to the Commissioner. I according- . 
ly pass the following order: I set aside 


the deéree of the learned District Judge 


and remand the case to that Court with 
directions to return the memorandum 
of appeal to the defendants-appellants 
for presentation to the proper Court 
having jurisdiction to entertain it. Costs 
here and hitherto will be costs in the 
cause. I 

Messrs. Sankar Saran:and Harmanda 
Prasad; for the Appellants. m" 

Mr. M. A. Aziz for Mr. Iqbal Alimad, 
for the Respondents. 

JUDGMENT.—In this case there 
has been a misdescription, the names of 
the appellants having been substituted 
for therespondents. We order that to be 
put right. 

In our opiiion; our brother Stuart 
was bound on the facts stated to follow 
the decision of the Full Beneh in 
Gokaran Singh v. Ganga Singh (2). The 
point of difficulty in this particular-case 
cannot be better put than it was put 
by Mr. Justice Piggott in the sentence 
which is quoted at page 97* in the passage 
beginning with the words “with regard 
to thisI think it sufficient to remark... 

Itis the business of'the Trial Court 
to decide whether a plea’ is’ bona fide 
or not. If it choosesto treat it seriously, 
it seems to us that it is not for the Court 
of Appeal to ‘treat it as mala"fide; when 
nobody in the suit-in the Court below 
hag ever suggested'it: Once itis treated 
as a serious bona fide issue, and it takes 
its: place among the framed issues, and 
the Assistant Collector or whoever he may 
be, gives a decision upon it, we cannot 
deny that a question of jurisdiction has 
Ed.) s mE oe 2 
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been decided, Ifa question of jurisdic- 
tion has been decided, gection 177 applies 
and there is an end of the matter. 
In this case Mr. Justice Stuart points 
_ eut that the defendants did plead over, 
and allege additional ° matter which 
raised a so-called question of jurisdiction. 
He seemed to think that that was not 
sufficient. Thatis the point on which 
.we disagree with him and on which we 
think he failed to follow the ‘Full Bench. 

We allow the appeal, set aside the 
decree of the learned Judge of this 
Court and restore that of the District 
Judge dismissing the suit with costs in 
all Courts. ` i : 

N. H. Appeal allowed. 


, 


NAGPUR JUDICIAL COMMIS- 
"'" SIONER'SCOURT. (|: 


Second Oivit APPsaL No. 342-B or 1922. 


` January 29, 1924. ` 
Present:—Mr. Kinkhede, A. J. O. 
KRISHNA BAI—DEFBNDANT— 
dk ' APPBLLANT 
versus - 
KESHEORAO-—PrArINTIFF— 
e ` RESPONDENT. s 
Civil Procedure Code (Act V. of 1908), O. XX XII, 
Tr. 1, 2, ó—Person of weak mind; whether cam sue 
through next friend—Landlord and tenant —Rent, 
arrears of—Interest, whether can be claimed. : 
By virtue of the provision contained in r. 16 of 
O. XXXII ` of the Civil" Procedure Code, even a 
person of weak mind can sue through a next 
friend. But the Court must be satisfied that by 
reason of mental infirmity'he is ihcàpable'of pro- 


:tecting his interest when suing or Being sued. [D.' 


256, col. LJ 

In the absence of a stipulation in a kabuliyat 
providing for the payment'of interest on arrears 
of rent, interest can be claimed'only after service 
of a written demand in writing as required by the 
provisions of the Interest Act stating that interest 
ill bé claimed in case of non-payment. [ibid.] 


Appeal against the decision of the Dis- 
trict ‘ Judge, East Berar, Amraoti, in 
Civil Appeal No. 223 of 1921, dated the 
30th- March 1922. ` "2 . : 
. Mr. V. R. Pandit, R. B., for the Appel- 
B wn 5e 


ANDIAN GASES. 


- below. 


NT 
Mr. M. B. Marathe, for the Respond- 


ent. . ` Š 
.JUDGMENT.—Judgment in 

appeal will also govern two sister Second 
Appeals Nos. 343-B and 344-B of 1999. 
-The facts of the case are given in full 
detail in the judgments of the Courts 
Only three points are argued 
before me by the defendant-appellant 
(1) ‘That plaintiff-respondent Kesheorao 
not being in sound mind -the present’ 
suits instituted on his behalf, and ip 
his name, by his wife, as his next 
friend, were not maintainable and that 
they were liable to be dismissed, on 


-the ground that Kesheorao himself had 
- not t 


instituted them. (2) That the 
plaintiff's claims for recovery of the lease ° 


‘money onthe basisof the several kabu- 
- liyats should have been ‘dismissed also 


on the ground- that they were not 
intended toimpose on the lessee.Dhondba 
any liability to pay lease money, ;but-in 
reality represented the satisfaction of a 
pre-existing liability of Kesheorao to 
_the lessee,.who was the husband of the 
appellantand that the claim was given 
up or abandoned ky Kesheorao as per 
Exhibit D-1 and-the original of Exhibit 
D-2. (3) And that’ the lessee's liability 
for payment of interest was not estab- 
-lished. . BER ENDE. 
. Iwill take up points. Nos. 1. and 2 
together. The appeal has been argued 
with ability at an inordinate length on 
both sides. The facts on which the argu- 
ment on point No. 2 is based .are as 
follows:  - E ` . 
A promissory-note for Rs. 6,000 is said 
to have’ been passed by Kesheorao to 
Dhondba in consideration of the amount 
said tobe: due by him on account of 
past dealings between them; side by 
side, a promissory note was passed by 
-Dhondba to Kesheorao for a sum of 
Rs. 1,500 said.to be similarly. due ‘by the 
former to the latter. It is further: 
alleged that this really left Rs. 4,500. as 
-due by Kesheorao to Dhondba and that * 
it was in full satisfaction of this liability 
that the leases were given. . That while 
the parties to the present- suits were 
negotiating & settlement in connection 
with the suit of one Mankarnika Bai and 


her son Yeshwant (Suit No, Gof 1917) they. 


" v 
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-also effected a settlement of the. dis- 


, putes raised in the present suits also, 
‘and Exhibit D-1 and the original. of 


Exhibit D-2-were executed by ,tbe res- 


. pective parties to this suit in token of 


their having settled all liabilities and 
given full.discharge +o. each other in 
respect of the promissory notes for 
Rs. 1,500 and Rs. 6,000 and also of other 


' dues by one outstandings if any to the 


'"other. The learned Counsel for the ap- 


«pellant inspite of all his efforts has 
not been able to fix the. point of, time 


` at which the alleged settlement of pre- 


` the Courts below. 


vious mutual dealings between Dhondba 
and Kesheorao which led to the execu- 
tion of the alleged promissory notes for 
Rs. 6,000 and Rs. 1,500 respectively 
took place. He has not also been. able 
‘to satisfactorily account for the circum- 
stances which led to; or established, the 
nature of. the previous dealings. Then 
:again the story that the said promissory 
notes of Rs. 6,000 and Rs. 1,500 were 
‘geen in the possession of Kesheorao 
sometime after .the death of Dhondba 
‘py some witnesses examined by the 
defendant-appellant is on- the face of 
it unreliable and Be been rejected by 

he story,if it had 
"been accepted, would have explained 
the absence from the defendant-appel- 
"Jant's eustody-of- such a valuable docu- 
. ment Bs a promissory-note for Rs. 6,000. 
Tf Hn: reality, Rs:-6,000` -were due by 


` Kesheorao: to Dhondba, and Rs.’ 1,500 


"were due by Dhondba to Kesheorao, I 


..do not see any reason why, instead of 


-exécuting a promissory note for Rs: 1,500 
‘on a- Subsequent date -in -favour of 
"Kesheor&o -as the ¿defence  alléges, 


` Dhondbashould not have passed a receipt 


‘giving ‘crédit for that amouut’ towards 
‘the promissory note for Rs. 6,000 due to 
“himself and thus reduced the amount 


. of Kesheorao's liability to that extent. I 


` also fail to see- why the amount due 


under: the kabuliyats which aggregate 
to-Rs. 4,407 as lease money fixed there- 
"under, should not have been set: off 
‘towards the ‘balance of Rs. 4,500 if the 
same was due on the promissory-note for 
Rs. 6,000 on 12th May 1916, when the 
-kabuliyats were executed by Dhondba, 


"pt is. alse not explained -why -Dhondba 


3 
e. 
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15th February 1917 are 


- [1924 


‘should have executed kabuliyats, and 
‘given an express - undertaking for the 


payment of the lease money on l5th 
February 1917 to XKesheorao. If the 


-kabuliyats evidenced only a satisfaction . 


of a pre-existing liability of Kesheorao, 
recitals entitling Kesheorao to recover 
Rs. 4,407 from the lessee Dhondba on 
quite out 
of place in them. It was for the ap- 


-pellant to have explained the admission 


of liability made by her husband in the 
several kabuliyats, by very strong and 
cogent evidence, but I feel convinced 
that she has miserably failed to do so. 
She, no doubt, relies upon Exhibit D-1 
dated 5th April 1917 which purports to 
be:a receipt bearing the signature of 
Kesheorao, and recites that Kesheorao 
had that day received in cash Rs. 1,500 
in full satisfaction of the previous pro- ‘ 
missory note for Rs. 1,500, and also con- 
tains an admission that nothing is due 
to him from the defendant. On the 
strength of this admission the defendant- 
appellant contends that the present 
claims for recovery of lease money should 
ek been dismissed as not maintain- 
able. :. 

Even -if the signature on Exhibit D-1 
be genuine it must be stated in con- 
nection with Exhibit D-1 that Kesheorao 
in order to-get over. this . admission takes 
shelter under the plea-of unsoundness of 
mind or'mental infirmity, and denies all 
knowledge of its execution and of his 


“having given full dischargeto the, defend- 


ant from all liability for the lease money 
due under. the kabuliyats executed by 
Dhondba. : : 


The Oourts below have held that 
Kesheorao has not been able to prove 
that he. was of unsound mind. ey 


.have, however, found that he is a man of 


weak mind and is furthérunfit for work 
and is thoroughly incapable of managing 
his own affairs. His demeanour in the 
witness-box has been watched by the 


-Trial Judge who says about it in para- 


graph 3 of his Judgment as follows: 


“The plaintiff was put in the witness- 
box and from the way in which he madé 
his deposition he does not appear an 


- intelligent man at all and (it appears) 


‘a 


' Vol. 83] 
KRISHNABAI 7. KESHE@RAO. | 
;that-he is & fool, if ,not an insane 
person.” . 2. - : 
. In view of these 'observations of the 
-Trial Judge the finding of the two 
Courts that Kgsheorao could safely be 
regarded as & man of weak mind not 
fully competent either to manage his 
affairs or to understand the effect of any 
documents or admissions contained 
therein on his own interests is quite 
correct, Whether the law makes it 
obligatory on such a person to institue 
his own suit will be. discussed later on. 
Suffice it to say for the present that this 
question of Kesheorao’s mental infirmity 
or weakness has a very significant bear- 
mg on the question of the burden : of 
proof as regards Exhibit D-1. I think 
that in view of the reply given by 
. Kesheorao in the witness-box thathe does 
not know that the signature in Exhibit 
D-1 is his signature, I will assume that 
„the suggestion of the appellant’s Counsel 
that he was then. feigning ignorance 88 
regards his signature is correct, Even 
. then, proof or admission of the genuine- 
ness of merely the signature on Exhibit 
' D-1 cannot, in my opinion, suffice to 
. shift the'onus of'.proof on to Kesheorao, 
because, in spite ofsuch proof or admis- 
sion of .the genuineness of the signature, 
.it was necessary for .the defendant to 
have proved that Kesheorao, who as the 
. findings show, has a weak mind, did put 
-his signature to the particular contents 
of Exhibit D-1 after fully knowing their 
effect on his interest. It is admitted’ on 
all hands that the admission in Exhibit 
D-1 that Rs. 1,500 werereceived by Kesheo- 
rao in cash in connection with the 
promissory-note for that sum and the 
similar recital by the defendant-appellant 
^in the- so-called original of Exhibit 
D-2 that Késheorao paid Rs. 6,000 to her 
in cash on bih.April 1917 are false. In 
face of'such false recitals admittedly 
‘embodied in Exhibit D-L and in the 
originalof Exhibit D-2, Iam not prepared 
to attach any importance or evidentiary 
cvalue to the further admission of Kesheo- 
‘rao in Exhibit D-1 that. nothing was 
due by one party to the other on any 
account, Even if I were to give full 
-effect to Exhibit D-1 so far as it evidenced 
‘full satisfaction -of the promissory-nota 
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, 


‘is due. 


" 255 


for Rs. 1,500 (on the,assumption that it 


existed and that Re. 1,500 were, paid 
which, however, is not the fact) still I am 


.not prepared to hold Kesheorao bound by 


the further recital to the effect that 
nothing else was due to him especially as 
the oral evidence examined in support of 
that recitalhas been disbelieved concur- 
rently by.the Courts below. One circum- 
stance which has weighed with me in this 
connection is the omission on the part 
of the appellant to insist upon the return 
of the kabuliyats either on the day of 
settlement that is 5th April 1917, or on 


` any subsequent day before the suit was 


actually: launched. Why did she allow 


.the documents embodying her husband's 
‘admission of liability for the lease-, 


money, to remain in the custody of the 
obligee Kesheorao, and why did she not 
serve him with a notice to return them ? 
There is no explanation for this omis- 
sion. : 

L therefore, hold that the burden of 
proof has not been discharged by the 
defendant and that she has failed to 


‘prove that Exhibit D-licontains Kesheo- : 


Tao's voluntary admission that nothing 
T think the conclusions of the 
Courts below that *he liability created 
by the kabuliyats was not the subject of 
private ‘settlement as alleged are correct, 
and the plaintiff's claim so far as the 


. principal amount due under each of the 


kabuliyats in each of the suits remains 
unaffected by. the document Exhibit D-1. 

At thigstage I take up the point about 
plaintiff Kesheorao's competency „to sue 
by himself. It issignificant to note that 
in the plaints in the sister Suits Nos, 77 


-and 66 of 1922 Kesheorao states or 


to put it more accurately, it is.stated 
on his behalf, that it is -doubtful 
whether he is of unsound mind or 
not, but that in any case he-is mentally 
infirm, and, therefore; the suits were 
instituted in his namé, and with his 


‘signatures and that an additional precau- 


tion of suing through his wife as his. 
next friend has also been taken. This 
clearly shows that case was taken to 
frame the suits as required by law and 
that they were properly instituted, and 
Kesheorao in spite of his denial of his 
signature on the plaint was the rea] 
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plaintiff in all.of them.- The provisions 
of O. XXXII, rr. 1 to 14 of the new 
:Qivil Procedure ‘Code, have by r. 15 
been extended to the case of & person 


‘who though not adjudged to be of -un-.. 


sound mind, -is yet incapacitated from 


‘protecting his own interests- by reason . 
-of his mental weakness. or of his being - 


TRbEAN ASH, 


+ 


co 


As the success of the appellant in this 
appeal is only partial the costs ofthis 


‘appeal will also ‘be apportioned and 


paid by one party to. the other accord- 


dng-to success and failurq 


Z; Kute Decree modified. 


deaf or mute, The consequent changes . 


‘also relating to the forms (in Appendix 
‘A pleadings) in the title of suits and the 
descriptions of parties in particular cases, 
*mply give full effect to this extended 
.-8cope of:the provisions. They show that 
‘under the new Oode, even a person of 
“weak mind” can suethroughanextfriend. 
-Of course the Court is to be satisfied 
e that by' reason of mental infirmity he 
tia incapable of protecting his interest 
wheh suing or being sued. In view 
of the finding about Kesheorao's weakness 
of mind above referred to, I think, 
the appellants’ objection on that score 
cannot be sustained. Kesheorao whether 
he sues. ‘by himself or through his 
next friend must be equally bound by 
the decision in the suits whether the 
same be against him or in his favour. 
One minor point remains and it is 
as regards interest} and I think the 
&ppeal must succeed on that point. The 
kabuliyats do not provide for payment 
-of any interest, hor does it appear that 
-any notice ‘of demand in writing stating 
that interest will be claimed in case 
-of non-payment was ever served by the 
plaintiff on the defendant before the 
institption of the suits, as required by 
the provisions of the Interest Act. The 
plaintiffs claim for interest being in the 
nature of damages is, therefore, unsus- 
taingble except upon service of written 
nofice. under the Interest Act. 
lower Courts ought not to have, therefore, 
decreed that part of the claim which 
related to interest. I, therefore, dismiss 
it to that extent, and confirm the decree 
-as regards the rest. This necessarily 
e interferes with the order as to costs 
in the Courts below. They will be 
apportioned and paid by one party to 
the other according to’ success: and 
failure. .As a result of this decision 
the decrée passed in the suit will be 
qnodified,, Tho appeal substantially fails, 


The . 


RANGOON HIGH COURT. 
COrvinL Revisron No. 124 or 1993. 

: February 7, 1924. ` 
Present:—Mr, Justice Heald. 
WAZIR CHAND-—PzTITIONER 

versus 2 

B..M. BHARADWAZA-—RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. IX,.r. 
18—Case not ripe for hearing—Bench lerk giving - 
date before arrival of J age na sand as 
to date—Ex e decree—Decree, setting aside of. 

The practice of Bench Olerks fixing fresh dates 
for.cases not ripe for hearing, before, the’sttival. 
of the Judge in Oourt, lends itself to a .misunder- 
standing about thé dates, and a decree passed ex 


“parte in consequence of such a misunderstanding 


should be set aside. : - 
Applicatinn for Revision against the 
order ofthe Judge Small Cause Court, 
Rangoon, in C. R. No. 7794 of 1922. 
JUDGMENT .— Respondent filed a 
suit in the Court of Small Causes 
against petitioner and another. 
. The date fixed for return of summons 
to the defendant was the 19th Decem- 
-ber 1922 and on that date the suit 
appeared in the. Oause list of the Court 
with anote that summons was not duly: 
served. : S RA 
As à matter of fact the petitioner.was 
served but the- other defendant was un- 
. Rerved. 
Itis admitted that it is one of th 
duties ofthe clerk of the Court to fix 
fresh date for.cases in which the defend- 
ants have not duly been served. but 
thaí he performed that duty between 
10-30 and ll in the morning before the 
Judge or Registrar came into Court. 
Petitioner's case is-that in accordance 
"with this procedure the clerk fixed the 


. 9th. of.January as the date to which the i 


case was adjourned and that after he 


. had left the Court the respondent: tak- 


ing advantage of his absence, withdrew 


LH 
. 
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his claim: against the. defendant” who was 
unserved s0'.that.the.case: might be ripé 
for hearing ; and. might; “be. Paci) ex 
Doe ` 

FAO Uine: iq the case. diy Se ‘the 
case was call a before the :Registrar of 
the Court. on the 19th “December. 1922 
respondent’ appeared in: person : : and 
waived his . claim. against. the second 
defendant, petitioner was mbsent and was 
declared to have been .duly served and 
the case avas put. down. for.ordér, next 
day. Next day when the.case was called 
respondent was present ,and petitioner 
absent, and..the case was put down for 
hearing on the 21st of December: On that 
date the case was.put down for--proof 
` of claim on the 8th ‘of January 1923 and 
on that date decree was.given ex parte 
for. respondent. ` 
; On the, 10th. January petitioner , filed 
an application to:have the ex parte decree 


set aside on the. ground that he had `. 


been warned by: the clerk to -appear 
only on the 9th of.. January and that 
when: .he appeared on that -date .he 
‘found that the suit. had alreddy been 
decreed ex: parte. . . 

'-rHe: filed. an. affidavit à in suppbit. of that 
application. ae 

` Respondent seca on the Sond thet 
: the application was made merely. for the 
purpose ..of delay and.that the statements 
in it. were ‘false, but: he filed no affidavit 
| The-clerk: was.called on for a report 
and.said that -he did. not think that-it 
was true "that petitioner’ was in Court 
on the 19th. of December sand was ‘told 
to appear again om the 9th of January. 

On. that«material - the. Judge.. said that 
à hà did not think that. petitioner's. states 
ment- was true and that iñ any case 
etitioner should not. :have relied :on'the 
ench Clerk's statement but should -Have 
waited till the. case was called-in Court. 
Petitioner's. application was ima 
rejected. - 


The. order "rejecting - ‘ihe “application: 


was passed on +he:5th of. March 1923 
and on the lst of June pétitiorisr applied 
tó this Court ;inirevision? c  : 

` His :delay ‘ia applying :for: -revision 
lends colour-to: the suggestion that his 
object was delay . but on the other hand 
the procedure uuder: -which the jiclerk 


17 
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' courtesy" to the Judg 


251 


fixed eüse3: which are: niet ripe te hear- 
ing lends itself. to.' such a ,misunder- 
standing’ as.that which. petitioner alleges 
and T think that under the circumstances 
the ex parte decrce ‘should have been set 
aside... 


Pe das rie ao 


PR 


I, therefore, set aside the, ea parte de- ` 


cree and direct’ that the. Coart appoint 
a day for proceeding with the suit. 

-As for thé costs of this application. fi 
direct ‘that they should, abide the final 
order in^the suit. Advocate’s ‘fee on 
either side ta be.two gold mohurs., e 
NH, 04,4" „Revision, allowed: : 


‘NAGPUR JUDICIAL COMMIS; 
. « SIONER’S COURT.. w 
_Oryrr, Revision No. 230.or 1923.. E 
January.20,1924. ` i 
Present:—Mr. Kinkhede, A. J., ol a 
URNAM PRASAD—PLAINTIPi— ; 
omi Mage 
JBHANGILAL an AND OTHERS— -. 
DEFBNDANTS—NON-APPLIOANTS. 


"Civil Procedure -Code (Act V ,ofo1908), s. 115, 
. 0. XLI, r. 17—Appeal—Adjournme k. Tef indt 
Dismissal Mor default; legality of=. ppe Revie 


sion—Counsel, duty of. 
It.is the: "dàty. of. Consol .to show the sama 
e and Counsel for the-other 
side . which. ‘they. | desire . OE expect, £9 be shown 
to themselves, 258, col.-2.] 

Ocunsel'g heglewt or tics snould - hee however, 


-be. visitsd on' the client. [p. 259, ‘col. 1 


. A -Plesder's' un oat ia the Gon to “argus.an appeu] 

affords no groun 

sence and proceed `to dismias the appeal as if 

there was nó presence. .lt is bound’ to pieced 

with the-hearing and decide th» pss accord 

to lnw;on the merits. [p..258, col. 2: p. 259, col. 
Jhalkan, Singh y. Uttamchand, 110 Ql. L. R. dat 


(p^. followed.” 


No appeal lies "atfaindt ‘an order dismissing 
&n-appeal under. such - circumstances but a revision 
can lie on the ground that in dismissing. tha 
appaal -the -Oourt acted illegally end: with materiál 
irregularity. [p. 259, col. 1. 
+- Mannoo Rawoot v. ' Govind Rao, 10 0: P. L- R. a 
Jalkan Singh ^v. “Uteamehand, 17 C: P.. L. R.. 
st p. y "followed. T Seea G 


If two’ courses are "open toa: litigant, and 


i neither- of them ‘is & course which" the.law makes 


jt im] erative on. "him:to follow, and he has elected 
to fóllow- one’ in reference’ to the other, the' law 
would. presume! t -he ‘has “followed: -a courde 


to the Court to ignore his pree ` 


. which. was -dbvlousty: more-tó lis bene: (ibid 3 o ; l 
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` Revision against the order of the Dis- 
trict Judge, Jubbulpore dated the 21st 
January 1923, in Civil Appeal No. 7 of 


1923. . . 
Mr. C. B. Parakh, for the Appellant. 


Messrs. M. Gupta and P. N. Rudra, for . 


the Respondents. 
' ORDER.—This revision arises out 
of an order disposing of an appeal 
without granting an adjournment prayed 
for by the senior Pleader Mr. Shiv- 
rasad engaged in the case. Mr. Shiv- 
rasad had-a marriage-ceremony at his 
place on the 21st June 1923 when the 
case came on for hearing. His junior 
Pleader Mr. B. ©. Verma, whose name 
appears in the Power-of-Attorney which 
ewas filed with the memo. of appeal was 
authorized by Mr. Shivprasad to hand 
"over: the letter of request for an ad- 
journment and to put in appearance. 
: The District Judge, Jubbulpore, how- 
ever, refused to grant an adjournment 
and dismissed the appeal. Against the 
order, dated 21st June 1923 the plaint- 
iff-appellant preferred this revision to 
this Court on the 27th September 1923 
i.e. on thé 98th day. The certified copies 
of the order which are filed with the 
petition show that ‘they were applied 
for by post on 12th July 1923 and 
were delivered on 19th July 1923 i.e., 
8 days were required for copying days. 
Excluding these 8 days as also the 45 
"days ordinarily allowed for preferring 
revisions the present petition is late by 
f 45 days. The applicant has filed an 
affidavit stating the reasons which mis- 
led him in this connection, In the 
absence of anything to the contrary, I 
accept the cause assigned for the. delay 
: as sufficient and excuse. it and admit 
‘the revision as if presented in time and 
overrule the preliminary objection 
raised .by the learned Counsel. for the 
non-applicants. . 
The applicant has also filed another 
affidavit explaining the reasons that 
e prevented him from attending the 
| pep of the appeal. There is nothing 
to` disbelieve the sworn statement of 
plaintiff on this score. I, therefore, hold 
that the applicant had been prevented 
by sufficient cause from attending at 
the -hearing of. the appeal personally, 


INDIAN: GASES? 


V 


"Hast 


Mr. Shivprasad's letter to the District!’ 


Judge whichis on.record clearly shows 


that ke could.not attend at the .hear- 
ing owing to the marriage. cerémony ` 


taking place at his housg that day. So- 
he had to request the Judge to show: 
him a concession. Mr. Barr, however, 
did not see his way to grant the request. 
I certainly agree with him that it is 


the duty of the Counsel to show the ` 


same courtesy to the Judge and the 
Counsel for the other side which he 
desires or expects to be shown to him- 
self. Mr. Shivprasad must have known 
from before whether. he would be able 
to attend to .the case at, the date of 


hearing. He ought to have moved the, 


Oourt earlier and thus saved the time 
of the Judge as also of the Counsel for 
the other side which they spent in being 
prepared with the record. Every Judge 


is bound to feel this sort of righteous 


indignation when. a belated request for 
adjournment comes up before him for 
consideration. Mr.  Bhivprasad ` was, 
therefore, bound to see that his request 


for an. adjournment was made in suffi- | 


ciently good time to save all persons 
concerned, from the inconvenience. and 
bother which his belated prayer for 
adjournment had occasioned in this 


take of the Oounsel merited & wholesale 
dismissal of the appeal, the learned 
Judge .does not 
to consider, with a dispassionate mind, 
He onthe spur of .the moment, and 
finding that the senior Counsel engaged 
in the case was absent and the junior 
Pleader was not prepared to argue the 
appeal, proceeded to throw off the file 
without considering. what course was 
dietated or laid down by law for him 
to follow. 

If he had just looked .up the rüling 
of this Oourt in Jhalkan Singh v. 


‘case, But whether this neglect or mis- ' 


seem to have paused ' 


Uttamchand (1) he would have atonce ' 


known that the course which he followed 


was: obviously not: the right course ' 
for him to follow. He was bound to ^ 
prooeed with the hearing and decide ' 


it according to Jaw on the merits. 


A Pleader's unpreparedness to-a&rgué ` 


.(0-17.0. P. L R. Latp.'4, 


PE 


€ 


on the client. 


-ig very likely that the 
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affords nò ground for the" ‘Court to 
ignore .his presence and proceed to dis- 
miss the appeal, as if there was no 


,&ppearance. This High Court has held 
that against an grder passed udder such : 
circumstances no appeal lies; Mannoo , 


Rawoot v. Govind Rao (2), but that a 
revision can' lie on the ground that in 
dismissing an appeal, the Court clearly 
acts illegally and with material irregu- 


INDIAN OASES. m 


larity, Jhalkan Singh v. Uttamchand (1). `- 


Mr. Barr has not followed the obviously 
right course in this case;and, however 
reluctant I have been to:interfere with 
a matter affecting the discretion of a 
Court, I am constrained to interfere in 
this case, as I think, I would other- 
wise be myself acting contrary to the 
principle which lays oon that Counsel's’ 
neglect or fault should not be visited 


fo attend in time, I think, it is just 


If Mr. Shivprasad. had’ 
informed: the plaintiff about his inability: 


possible that plaintiff would have taken ` 


the necessary steps to arrange for some 
other Counsel for arguing the case.. It 
plaintiff may 
have been under the impression that 
Mr. Shivprasad may appear and argue 
the case, Under these circumstances L 
think, the District Judge ought to have 
thought that this was & .fit case for 
showing the concession prayed for and 
adjourned the case to a future day 
and. not dismiss it in the the manner 
done by „him. n 
Tt is argued that the appellant had 
another ‘speedier remedy open to hi 
of applying for restoration of the appeal. 


to Mr. Barr himself and that as he has. 
- law. 


omitted. to avail himself of that remedy: 


this Court should not interfere under 


section 115, Civil Procedure Code. There 
ja much force in this contention but 
looking to the circumstances of the case 
and reading .the mind of the Judge 
who passed the order, it is just pos- 
gible the applicant may have thought 
that the remedy by way of restoration 
was.not such asmight necessarily suc- 
ceed, If. two/courses are open to a 


litigant and neither of them isa course.. 


case is remanded to the lower Court ` l 


for re-hearing -and disposal according ‘to 


- £59.- 


him -to follow,.and he’ has elected to 
follow’ one in preference to. the other, 
the law would presume that he has fol- 
lowed a course which was obviously 
more to his benefit. I do not, therefore, 
see any good reason to refuse to inter- 
fere on this technical ground, because 

e punishment of a wholesale 'dis- 
missal of the ‘appeal would be quite 
disproportionate to - the default commit- 


ted. In my opinion ad award of heavy - 


costs ought to be-a sufficient deterrent 
in such matters. The Counsel for the* 
non-applicants urge that, substantial’ 
costs should be awarded. to them for. 
both the Courts if this Court decides to 
interfere in revision. I think the re-. 
quest is reasonable. ‘I, therefore, set 
aside the order, dated 21st June 1923, 
and direct that the appeal be restored ' 
to file and it be heard on the merits 
subject to the condition that the appli- 


cant. pays Rs. 25 as. costs of adjourn- - 


ment to the opposite party before the 
hearing, in addition to his bearing 
all the costs of the proceedings before 
this Court, as also the dosts of re- 
spondents (Rs. 244-0) already ‘certified 
in the schedule of costs attached to, 
the lower Appellate'Court's order dated 
21st June 1923. The appellant will 


thus have to pay Rs. 25 +' Hs. 24-4-0 to '" 


the. other party as a.conditién precedent 
to his getting a hearing. I fix Rs, 25 
as Pleader’s fe 

will be only one set of Pleader’s fee 
for the non-applicants. With these re-' 
marks the application is allowed and the’ 


z. K. . Application allowed; , "^, 


e in this-Court. There ^ 


Eden 
VILLES 


Case remumde beu] 
LOGUEUN ed, 
EET TD 


rt 


which. the law makes it imperative on: ` 


By WO P, D R, 39. pe 


bus 
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BURN & 00. LTD. v, LUKHDIRJER. 
‘IGALCUTTA HIGH, COURT. ~: 

APPEAL FROM ORIGINAL Oni, Jums- ` 
‘DICTION No. 150 0» 1992. © =. 
"€ 40/3 June 27, 1923. .f 

Present: Gir: ‘Lancelot Sanderson, Kr, n 
"Chief: Justice. and Mr.. Justice: 

r: m sn 

- BURN & Co:, Lr». 
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ee š a 
` pun : veT2u8 ` 
=. H. Tlakur Shaheb Sree LUKHDIR- 1 

"AEE--PLAINTIFF--RESPONDENT. ‘^ 
` * Vendor arid purclaser—Sale- of goods—Prige tà 
` bt, paid. before delwery- Delivery wrthout y- 
meni— Time, whether of essence of contract Noticé 
to ' tme of ''ésstnce— Contract; reecission of 
-Lhe fusal to "perform “Conifact Aet (IX of. 1872); 
8 09. | 

; the plaintiff entorod into a contract ‘om 20th 
Fabri "1915 to purchare from the defendants 
fy Railway wüggon-. One-third' of the price 
to bë paid. with the order, one-third) when 

the under-fremes were: wheeled, and the remaining 
one-third, on, receipt ot the .wnggons and after 
théir érection! li the course ‘of previous corre- 
É opa lence’ thé defendants ` had promjsed. delivery 
d waggons'within six months-6f the order. 
Plaintif paid the first instalment with the crder 
e defendants next, ‘subniitted on 25th October 
1916 s bill for the second instalment in réspect 
òf tho 'ünder-frámés being ‘wheeled. ee of of 
£n&ny deinahds this sum was not paid dut 
d a 


]bintiff. Amongst other, things’ he, all 
e feared that the scconde instalmont would remain 
ed up äs the first dnd ‘asked that he should bë 
fatotm "definitely 


"when ie m gafan would ke 

edmpleted and deapdichod. ‘The defendants repliéd 
Shatithey- could not give definite information as 
Wer: «conditions were gend n thero: Was 
dificiilty’ in óbtàinih rials. .In * Februar 
1817, however,': the | dated ants d ed -eighi 
Svàggonü^ tó “the ae After despatch of tlie 
waggons tho- defendants again demanded the pay- 
ment; of the billfor:the second instalment, 
hddink à demand for a portion of thé amount of 
the "third instalment. Afte¥ répeáted' letters ‘fot 
€heamotiht,> iost ‘of which femnained unarisivered 
and n few .replied fo the effect that the matter 
waa being considered, the defendants gavo notice 
-tho-plaintitf on 4th July 1 1817 that unless tho plaint- 
m iased Press waggons outright 

by. paying ‘the liatante of, the total original price, 

they would os3 them of elsewhere. On 18th 
.July 1917, the defendants put an end to the con- 
tract, and ‘after deducting the cost of tho gons 
delivered, ramitted the balance of tho first instal- 
ment to tho emn Tho latter sued for damages 
for breach of contract : 

Held, (1) that although prima facie time was of 
the ossence of the contract in respect of the pay- 
ment of the instalments, it was clear by the de- 
fandants’ despatch of the eight waggons in spite of 
the non-payment of the second instalment that 
they did not regard timo as of the essence of the 
“eontract with rospect to the second sat, 

exs[p;209, col aT |. LL. 
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-. entitle the défendants to put an 
E "4 [p. 284, col. 2. 


i Pedr 
was or Seas RUN aad 
(2) that na aufficient or adequate notice WáBa- 
iven to make time the essence of the- - contract.; 
[ibid] = 
(3) that thé ' conduct of' the ‘plaintiff.- -did not ' 


` amount to a refisal: to perform fhe contract. in itas 


entirety within section 39, Moy: Act, --80 e "to, 
d to the coi CN 


Freeth v. Birr; (1874) 9°C> P. 208; 43L. J.O m 


91; 20 L. T 773, 22 W. R 370 and Mersey Steel gu 


Iron Co. v. Naylor, (1881) 9 4. C 434 at-p.438; , 
E J. Q. B. 497; 51 L T. 637;. 32 W. R. 983; EA 


Ue that the’ defendants cominitted a breich of 
the céntract on 18th July: 1917, and. the plaintiff. 
was entitled to damages; ls: 264, col. 2] - 

(5) that thé plaintif was not bound to’ ‘take? 
ahy steps ' to minimise the damages befórte ‘the: 
breach of tho’ contract had open d 365; 


col 1.] : 
Payzu, Ltd. v. Sdunders, (1919) 2 "K.B ` 365 ra 


L. J. K. B. 175 121 L. T. 503; 35 T. L. R. 657, dis- 
tinguished. UNT 
Appeal against the judgment -o£9My 
Justicé Rankin, dated the: ‘25th ` ApriF 

Sire 


1922. 
Messrs, L. P. E. Pugh, NON 
Page and B: Bose, for the“ RAT allants: 
‘Mr. S. R. Das, -Advocate Gereral: 
Sir B. C. Mitter and Mr. UNIO. for 
the. Respondent. ee M UE ps 
JUDGMENT, ` DU 
` Sándérsori; C. J.= Thisis sn-appeal 
by the’ defendants froin “the judgment 
of miy-legmed “brother's ‘Rankin, cJ 


sé 
n 1 


pour hé màdë à decree ‘in’ favour of 


he plaintif ‘for damages fór přeačh, of 
ċoùtract, ` i = a= DB 

“My Iéatned’ brother, in “the” judgniens 
which he is about to deliver; ha Bete out 
thé materiál fa¢ts which if-this case are 
to be‘ gathered ‘from thd: corresponden 
and it 18, therefore, not HOMI. dor. E 
to deal: with theiri in détail. DI. 

‘By the cont?act thë- defendant’ ahder 
took to- aec. ant deliver-:50 
Waggons: hë- terms of pdyment Were 
that the plaintiff should: &dVünce oné-third 
of the’ price With, the -rder “ om6-third - 
was to “he paid when: the whédlsi Were 
uttüchod: to the under franiés® aiid’ the 
retriaining . One-third, óñ : xéceipt : tof ‘the 
Wags góns ‘and’ after their ereetions : D; (DE 
~- Th’ -aceordanice with “thesé?, féfin85:8 
ehéque' for Rs 30, ,883;. “répresenting- the 
first instaInfefit, wad sent by the plaintiff 
n ur deféndanis ^ onthe tk February 


By a letter, dated E. 25th. Qetóljer 
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'0916; thé -defendants ; :süimitted a bil 
° foc. R3. 30,833, representing. the second 
instalment ;nder.the .eontract: “being 
one-third. value. MEE When 'under-frames 
arb wheeled, MS 

, Im spite of ing amples this sum 
was not paid by.the plaintiff. Amongst 
` other things, he allegedithat he. feared 
that the second instalment. would remain 
locked':up as the first and asked: that 
he should -be informed definitely , when 
the waggons would :he completed and 
despatehed:. 

; The- defendants explained. that they 
could nót giye sich definite information: 
War, , Souditioas. „were .prevailing, and 
thére- was; Aa. difficulty: in: obtainin 
various. parts.of tbe waggons; which ` 
4e; esimported from England. pel de sif 


Ss "Febrügry 1917 thé ‘defendants’ des 
patéh&ll-ejght" waggons- bii the ‘plaintiff. ' 

' AR these ‘eight’ waggons had been 
accepted "by ‘the’ plaintif” ‘thé defend: 
‘ants again \demandéd the’ payment of 
. the ‘bill for the second" ‘instalment, viz, 

Rs. 30;833- and. ‘they added a demand for 
Rs, 5,000-- in ‘respect of a further bill, 
which represented the, amount due-in 
repect ' i the- third’ instalment for the 
eight waggons, which had been delivered. 


On the 5th March 1917, ‘the: defend= < 


ants wrote `a letter ‘to’ the "plaintiff's 
manager, which is an important one, as 
follows; = ' 

E “Sth March 1917" , 
$2000. + “The Manager, : ets 
OMNE ' Morvi Railway, - . 
MMC ARES Bill Buildings, : 
P de Bf os "E . Morvi: 
Dear: Bir: M 


"Regarding our ` Bill Nó. , 5014/7786 of: 
24th :October.1916-for Rs. 30,833 we are: 
in receipt of your telegrams of 19th .and> 
98th ultimo informing ts that you had. 
referred ‘our’ requests for payment to the’ 
proprietor ‘of the Railway but we haves 
to say that we are rhost dissatisfied with^ 
the delay .in. payment ‘and with the. 
treatment meted, out to us, and. "have: 
decidgd:. uot to déspatch any more 
waggóns till your proprietor has paid the 
biil.before mentioned and-also thaf: for 
Rs, : 54000 sent you with our: ‘letter of ‘the ; 


: 97th hltimo: en: bo ek Yu See 


yu 


` to make. 
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fe r Hr ` £ 
iena e esas, -—-- Gep t EE 


. If it “is a matter [ot fads and your 
eu cannot ‘at ‘the present. time 
further finance this order we:are willii 
io .cancel' it, ‘and sell: the ' maini 
Naggons as soon 88 We cart "secure HÀ 
buyer, refunding the càsh . already paid 
oras much ‘of it asi may-‘be realised "by 
sale of the material and waggons: there 
after. i 
; :Please..state byt N which. course 
you.propose to take and if you» want-us 
to proceed. with the order Send us: "à 


` eheque for Rs.: 35,8332" ^ o. 


( his: letter : ‘containbd : md tase not 
only-dor the Ra, 30,833 sich. the ‘defend 
ants were fully entitled to.thake, but’ 
also-a. demand forthe. Rs. 5,000° which, 
in ‘my judgment, they were-not entitled af 
"Thé. defendants stated that if 
thé. plaintiff wanted them to proceed 
with the -rder he was ‘to.send a: cheque 
for Rs. 35,833. The Rs. 5,000 was:.not 
payableuntil all the waggons, the subject- 
matter of the contract, had been com- 
pleted in. accordance: "with the terms of 
the contract... 

No answer was received to this letter, 
and'the defendants: wrote: again: "on the 
Hik E gm 1917: as fellows:— 1°} vit 

` -a “lath, April 19172 Mos 


TUS "The Manager, oUr aoa 
TM d , Morvi “Railway; ' of 
des -— Oe mu Buildings,. oe N 
| owes 
Res Waggons. 


As,we have neither sai aq: a e 


- for the money „due to us nor any reply 


to' our lettef, dated: the’ 5th^of' March, 
we find it necessary :to Address . you 
again upon this matter'and we: desire 
to point out. to you that -by not paying 
our bills when. they become’ due.ifox 
payment. you. have broken: the contract 
and we shall, therefore; take whatever: 
action /appears.to' us to be necessary for 


.Our.own ‘interests if: ‘we’ do. ‘not’ receive 


a satisfactory reply to this letter before 
the date specified. below.. 
The waggons could ‘be delivered as 


-soon as we could. obtain. trucks. from the 


Railway fo carry. them:but we..regret. We 
can :.not. now. permits: another :of.: youn 
waggons. ta: leaveiour. Works "untit-yau 
pay us. in full for the wholé orden: =c Yon: 
aetion.has put:us. pem considrabloax e 
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pense and very great inconvenience and 
at the present time your waggons are 
occupying much valuable space in our 
Works. If we do not receive a satisfactory 
reply on or before April 20th we shall 
take whatever action appears to us to be 
necessary , to prevent further loss to our- 
selves.” 

It is tobe noted that in tbis letter 
the defendants asserted that they would 
not permit another of the waggons to 
deave the Works until the plaintiff paid 
the defendants in full for the whole 
order. ‘The reply to this was a telegram, 
dated 21st pene 1917, as followa:- — 

“To Burn, Howrah. 

. Your. letter though dated eleventh 
reached here yesterday matter referred 
to proprietor who now in Bombay. 
š Manager M. Ry.” 
On the ‘7th ny 1917 the defendants 


' wrote:— 


“Ith May 1917." 
: “The Manager, 
vc. 52 .. Morvi Railway, 
| Hill Building, 
Morvi. 
' We desire: to call your Special: atten- 


l tion to our letter, dated the llth ultimo, 


` 


andto inform you that it is now impera- 
tive that we receive a satisfactory reply 
to thig letter af once, otherwise we shall 
haveno option but to settle the matter 


without further reference to you. 
Kindly favour us with a reply by return. 
, Yours faithfully, 

' Managing Agentes," 


The reply was to the effect that the 


' plaintiff had. gone to a hill station for 


the hot weather, and that an answer 
would, be sent , when -the plaintiff's 
manager Heard from him. : 

On the 4th J Y 1917, the defendants’ 


. solicitors wrote:— 


"Ath July 1917; j 
“ahe bru &nd Executive Engineer, 
:  Morvi Railway, 
. Hill Buildings, Morvi, 


Our cliente, Means Burn and Co., Limit- 
ed, have instructed us to address you with 
reference to the contract for the purchase 
by your Railway of 50 goods waggons 


i from them. The terms of the contract., 
. were :—Payment as.to one-third with the. 


1 
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order, one-third when -the  under-frame 
was wheeled and the balanceon delivery. 
The first instalment was duly paid but the 
second instalment has not yet been paid 
inspite ofrepeated demantis and inspite 
of the fact that our clients have actually 
delivered eight waggons. -In the existing . 
circumstances of the trade, it is obvious 
that our clients’ cannot keep the unde- 
livered balance of the waggons locked up 
indefinitely.and, as you have failed to 
earry out your part of the contract the 
only course now open to them is to- dis- 
pose of the waggons elsewhere as” best 
they can but before doing so they are 
prepared to-give you the opportunity of 
purchasing these waggons .outright by 
paying the total amount of the original 
contract price outstanding and .we .are 
accordingly instructed to give you notice, 


‘as we hereby do, that unless, the full 


amount of the original contract price is ' 
paid to our clients or to’ us as their Agents 
within ten days from the date hereof 
the undelivered waggons will be dispos- 
ed of by our clients as they may think fit. 
Yours faithfully, _ 
(Sp) Orr, Dianam &Co." 
Having received no reply to the letter 
the defendant's solicitors wrote again. on 
the 18th July 1917 as follows: 
. "The Manager and Executive 
Engineer, 
f Morvi Railway, 
" Hill Buildings, P. O. Morvi. 
ir, 
‘As neither our clients nor ourselves 
have received any reply to our letter to 


. you of the 4th instantourclients have now 


taken steps to dispose of the undelivered 
waggons elsewhere and have made 
up an account showing the balance due 
to the Railway after.deducting the costs- 
of the waggons delivered from the deposit. 
made to-be Rs. 15,833. We enclose you 


, herewith copy of this account to ier 


with . our cheque for Rs. 15,83 
Shall be obliged if you will lebe = 
have a formal receipt for this amount Dy I 


Teturn. 
Yours faithfully 
ORR, DIGNAM & Oo", 
I should have thought that the defend- 
ants’ letters from the 5th March-to the 


.4th July 1917 involved detinite.intima- `: 


` ` 
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tion that the defendants were not pre- 


pared to carry out thé contract according : 


to the terms thereof.: For in these letters 
they were making demands which were 
not justified bythe terms of the contract 
and in the letter of the 4th’ July 1917 
they stated that the only course then 


` open'to the defendants was to dispose of 


the waggons elsewhere, but that before 
doing so they were willing to give the 
plaintiff. the opportunity of purchasing 
the waggons outright by paying the 
total amount of the contract price 
within ten days, otherwise the wag- 
ons would be disposed of as ‘the 
efendants thought fit, This was ob- 
viously not in accordance with the terms 
of the contract. . 

The learned Advocate-General, how- 
ever, for the plaintiff argued that these 


letters were: merely threats, and. were 


not. intended to put an end to the .con- 
tract. š . te 

. The terms of the letters seem to meto 
be plain and definite and I should not 
have been prepared to accept the learned 
Advocate-General’s argument but.for the 


fact'that the defendants themselves in: 


paragraph 18 of the written statement 
stated that it was on or about tbe' 18th 


July 1917 that they put an end to the 
..contract. ~ ` I 


The question, therefore; which remains 
in the ease, is whether the defendants 
were entitled to treat the contract as at an 
end on 18th July1917.7  .- ; 


The-learned Judge dealt with the case 
on the footing that one question only 
arose, viz, whether. the provision that 
the second instalment of the price should 


.be paid when the under-frames were. 


put on the wheels was a provision. as to, 
which time was of the essence of the con- 


tract, s - : , 

_ He held, with some difficulty, that it 
was not; and he held further. that the 
defendants did not at any time give a 


` gufficient or adequate notice to pay the 


second’ instalment’ within a reasonable 
time, so as to make time of the essence of 
the contract. 


But for the conduct of the defendants, 
I should. have thought that with regard 


to the payment of the-second:- instal- ` 
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ment, time, was of the essence of the con- 
tract. ° 

The defendants were under contract to 
build 50waggons. Inmy judgment they 
were not bound to proceed with the work, 
after the wheels were attached to under- 
frames, until the plaintiff paid the second. 
instalment. They surely could- not be 
expected to keep the _waggons, partly 
built, standing in their Works, for an in- 


' definite time, or for so long às the plaintiff - 


chose to keep them waiting for the second 

instalment. Having regard to the terms 

of the contract and the nature of the work 

to be,done by the defendants, in my 

opinion, prima facie time would be of the. 
essence of the contract. 


' The defendants, however, for some 
řeason “known to. themselves, did not | 
treat it as of the essence of the contract. ` 

They actually delivered eight waggons: 
in February 1917 although the second 
instalment which had been demanded. 
in October 1916 had not been paid, 
and although as far as could: be séen 
in February 1917 there was no immediate 
prospect of the second instalment being 


paid. 

Tn the face of such conduct, it seems 
to me impossible to hold that the defénd- 
ants regarded time as of the essence of 
the contract with respect to the -second’ 
instalment. i oe a I 

' I agree with the learned Judge's fur- 
ther decision that nosufficient or adequate 
notice was given to make time the essence 
of the contract and with the reasons 
which he gave for such decision, ; ` 


There remains, however, a further 
question, which, to my mind,isa more 
difficult one. ` : zt ss 

' The learned Counsel, forthe defendants . 
contended that the plaintiff’ 8 repeated 
failure to pay the second instalment in 
spite of the defendants’ demands, show- , 
ed that the plaintiff never intended to 
perform his part of the contract, and that 
consequently under the provisions of sec- 
tion 39 of the Contract Act, the defend-, 
ants were entitled to put an end to the . 
contract as they did on the 18th July 1917. 

The question is whether the laintis 
had refused to perform his promise in its 
entirety within the meaning Of the BEC 


Jos a £ . 
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tion. -As.stated in. Freeth v. Burr (1) 
“ The true question is whether the acts 
and conduct of the parties evince: an in- 
tention no longer to be bound .by the 
contract.” c we Pa a ee 
` And as stated by Lord:Selborne in 
Meveey Steel & Iron .Co y.: Naylor (2) ;- 
^ You must look at the actual circum: 
stances.of the case in. order. to see whe- 
ther the one -party to the contract is 
relieved from its future performance by. 
the conduct of .the other; you. must 
examine what that conduct is, so as: -to 
see whether it amounts to a renunciation, 
to án- -ahsolute refusal: to perform ‘the 
eontract; such. as would amount to a, 
rescission if he had the power to: rescind, 


-and.whether.the other party: may accept 


itas a reason for not performing, his 
Do ae a Sy PONES 
: The letter: of the 22nd July ‘1917; 
written on behalf of the plaintiff, in my 
judgment,,is not inconsistent with the 
plaintiffs intention to carry out his part 
of the contract. I read it'aga complaint 
about the delay and a proposal to vary 
the. provisions as to:the payment of the 
sécond instalment. “The letter; however; 
concluded with a protest againsi the 
defendants" alleged right to put an end 
to the contract, and stated ¿that if the 
. defendants disposed of the waggons they. 
would do so at their risk and respon- 
sibility as:to.fhe consequences,  , Š 
; Although written on thé,22nd July 
1917, the writer apparently was, not, 
dealing with the ‘defendants’ Solicitors’’ 
letter of the-18th July, 1917, for that 
letter is dealt with in a subsequent letter 
of the 24th July 1917.in which’the plaint- 
iff's ‘representative refused to-accept- the: 
cheque for Rs. 15,833. gu) nS te s 
‘ The:market-price--of the waggons .had 
inereased corisiderably ; there.was ho sug- 
gestion that the plaintiff was in any diffi-. 
culty as regards finance ; it was alleged. 
that the plaintiff required the. waggons;. 
and on the 22nd.-September..1917 ‘the- 
epleintiff's Solicitors tendered a cheque for. 
the second. instalment,no doubt.with.&: 
view to this'suit being brought. à 


(0, 089 9 O. P. 208; 43, J. O. P. 91; 29 L. T." 
773: 99 W... Lu de 


*(8) 85 5.  O.À434 at- p. 428/53 Ty BQ. B. 
491-51 SLUT B37; 32 W. R 989. fo l 5 
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It is true that the plaintiff was suggeést- 
ing that he was.entitled to -compensation 
forthe defendants’ delay, but it -is not 
made clear in any of the letters written. 
on behalf of the plaintiff that he was in- 


„sisting on compensation being paid asa 


condition.o£ his performance of the -con- 
tract, Although there was great delay 
on the part of the plaintiff in paying the 
second instalment, in. my judgment, the 
conduct.of the plaintiff was not such as 


"amounted to an absolute refusal to pers 


form the contract, .The :defendants were 
not, in my opinion, entitled to, assume 
that the plaintiff was mot going to per- 
form the contract and consequently. they. 
were notentitled to put-an_ end to the 
contract on the 18th July 1917;. | - ^ 
- “The remaining question relates to the 
measure of damages. . ^ 


« The learned Counsel for the defend- l 


ants argued that the amount of damagea 
awarded should bé materially reduced, 
He urged that the defendants had offered 
in April 1917 and again. iy the Solicitors” 
letter of 4th July 1917 tolet the plaint- 
iff have the waggons.at, the contract: price 
provided he paid the total. amount. out-. 
standing; that the plaintiff should haye- 
accepted the offer, and that his damages, 
should be limited to the amount of: in-; 
terest which he would have lost, by. 
reason of his ‘being obliged'to pay the. 
contract.price at 8 date earlier than. that 
provided by the -contract, and reliance 
was placed on the ease of Payzu, Ld, y, 
Saunders (B). Bia he. dels w 
' In my judgment the decision in that 
case is not applicable to thè present case: 
‘The offer, made- in the letter of- 4th 


July 1917, was by the terms thereof open. 


tothe plaintiff for-teh days ‘from that 
date: the defendants’ own ease was that 
they did not put an-end-to the contract ` 
until the 18th.July 1917. , ` l 
‘~The ‘defendants, having so pleaded, 
carinot now be allowéd fo say that the 
breach of the contract by them occurred 
at an éarlier date, and the 18th July must 
be taken as the date when they definitely: . 
put an end to-the contraet, At that time: 
the offer contained in the letter-of 4th: . 
July-1917 $ascno- longer. open: to," the 


3).(1019].2- K. cB. 581; 89L..J.K, Biden: ` 
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piant -The plaintiff, itis true, -was 
' -bound to take all reasonable steps .to. 
minimise tfhe'damages, but he-was not 
bound toó*do so, until & berach of the eon- 
tract hàd oecurged, And having regard. to: 
the defendants pleading, „to which I. 
have already referred, it is not. now open, 
to. them to-say that the breach oceurred 
hefore the 18th July 1917, : ns 

The learned. Judge has found that after. 
the 18th July 1917 the defendants were: 


no, ose ae let the plaintiff have 
the waggons,at the contract price on any 
terms, . . 


„In my.opinion this finding .by the 
learned Judge is.correct.having regard. 
to the evidence in the.case : the letter of: 
the 26th July 1917 from the defendants’. 


Solicitots is inconsistent with. any other- 


18th ‘July 1917. ` E Ces 
«For these, reasons, in my judgment, 
this appeal must be dismissed with costs.. 
«Richardson, J,—Underthiscontract 
qne-third ‘of the priceof.the fifty Railway. 
waggons was to be paid withthe order for 
"their supply, one-third when the under- 
frames were wheeled, and. the remaining- 
third on the receipt of the waggons. The, 
affieial'or formal order for the waggons, 
‘was given either on the 7th February or 
on . the 20th February 1915, when a, 
cheque for Hs. 30,833 in payment of the 
first instalment was forwarded. - In -the 
course of. the previous correspondance, 
the defendants in their letter: of 17th, 
Noyember 1914, had promised “ delivery. 
of the-50 waggons in six months from: 
date of receipt of order." DE 
The plans ‘for the waggons were not 
finally approved till the 18th June 1915, 
when the Manager of the Railway tele- 
graphed to the defendants to “com- 
menee buildingof thewaggons as per-your 
original plans plus minor alterations sug- 
gested by, our Loco-Superintendent." 
Meanwhile by letter, dated 28th- April 
1915, fhe defendants had plainly ‘inti- 
mated to the Morvi Railway “that our, 
promised -delivey cannot now be adhered 
to." + é - > f 
- In Ọctober.1915, the- Morvi: Railway. 
began complaining ‘of delay in.délivery: 
and suggesting a right to compensation. 
o The. defendants’ letter of 8th November 


‘interpretation of the position ‘after the 
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0f: 
` QNS 


por 


fos 
(TOM 


delay. in: delivtryr 
partly. to the delay in the approval of- 
the plans but mainly to eauses:arising: 


out of thé War. 


There was further correspondence on: 
the subjectin May 1916, closing for.the: 
time with the defendants’ letter of 97th: 
May 1916, in which they referred. to 

, 1 


P. 


thier letter óf 28th April 1915. n, 1 
: By letter dated 25th October.1916, the, 
defendants forwarded their bill for the' 
second instalment of the price on. the. 


footing,-as to which no question arcge;: 


° that the under-frames had been wheeled 


In. answer, the Morvi Railway. on ‘ths: 
19th November, again complained of) 
the delay in delivery. We “fear” they 
eoncluded, “the payment of second instal- ° 
mént. will remain lceked up as;tho first. 
and’ shall, therefore,'be glad to, know. 


` definitely when.the waggons will be cca. 


pleted and despatched.” °. o s sq 
The defendants .replied on. the'98r4: 
November stating that, the delay wes 
éntirely due to conditions brought about , 
by the War and regretting ` that infor 
mation could not be given when delivery 
Would be made. © URN IE: 
. On the 14th December 1916, and the 
20th’ January and ‘14th February 1917, 
the defendants reminded’ the Morvi 
Railway by letter or telegram: of their 
bil for the second instalment., They 
were told by telegram, dated ‘19th ^ 
February, that the matter had been 
referred. to the proprietor of the 
Railway, that is, the present plaintiff, . 
On the 20th February 1917; the de. 
fendants wrote advising the despatching 
of eight completed high-sided waggons, 
which were -accepted (subject to certain 
minor objections dealt. with by the 
defendants in the» letter of 27th: June 
1917) without reference to delay ín 
delivery. 2 AE I E 
On the' 27th. February, the defendants 
again telegraphed -about the 1 


: non- 
payment of their October bill. ‘By letter 
of the same date they submitted a 


fürther bill claiming payment.óf Rs. 5,000 
as the proportionate 'amóunt of the 
third or last: instalment-due-'in' respect 
of the eight waggons (at Rs.1,875 each). 
They thus imported: into- the' discussion 
an element of difficulty “inasmuch’-ag ° 
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under the contract the last instalment 
was not due till all the waggons had 
been delivered. 


To the telegram of the 27th Morvi. 


Railway replied, as they had done on 
the 19th February, that the matter .had 
, been referred to the proprietor. 
We'then come to the defendants’ 
letters of the 5th March and 11th April, 
on which the discussion before us has 
largely turned. The letters have already 
heen read and L wil not read them 
again. Iwill only observe, in favour to 
some extent of the defendants, that the 
offer contained in the second paragraph 
of. their letter of 5th March was appar- 
ently made before the defendants: got 
*into touch on the 23rd March with the 
` Mysore State Railways to whom the 
remaining.42 waggons were ultimately 


, sold ata ‘price considerably higher than: 


"fhat due under the contract with the 
Morvi Railway. ` : 
` To the letter of 11th April the Morvi 
Railway gave the reply, by this time 
- gtereotyed, that the matter had been 


referred to'the proprietor, who was then . 


, in Bombay. 

On the 7th May ‘the defendants wrote 
again: "It is now imperative,” they 
said, “that we receive a satisfactory reply 
to this letter at once, otherwise we 
shall have no option but to settle the 
matter without further reference to you.” 
To this the Morvi Railway, ‘answered 
that the proprietor had gone.to a hill 
station and. that .the correspondence 
would be-forwarded to him. : 


On the 4th July, the defendants wrote 
through their Solicitors, Messrs. Orr, 
Dignam & Co., that.they were prepared 
to give the Morvi Railway “the oppor- 
tunity of purchasing these. waggons 
out-right by paying the total amount 
of the original contract price outstand- 
ing.” The Solicitors concluded: “We 
are accordingly instructed to give you 

° notice, as, we hereby do, that unless 
the full amount of the original contract 
price is paid to our clients or to us 
as their agents within 10 days from 
the date hereof, the undelivered weggons 
will be disposed of by our clients as they 


may think £t," "NC 
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No reply was- received to- this. letter 
and on the 18th July the Solicitors 
wrote enclosing a cheque for Rs. 15,833 
the balance of the first instalment after 
deducting the price of theseight waggons 
and finally purporting to put an: end:to 
the contract. : 

Then came, first'thelong letter of the 
92nd July written under the instruetions 
oftbe proprietor by one of his officers, 
the letter of 24th July from the Morvi 
Railway returning the cheque for 
Rs. 15,833 and in reply to these two 
letters, the letter of the defendants’ 
Solicitars, dated 26th July, stating that 
it was impossible for the defendants to 
re-conBider the matter. The Morvi Rail- 
way was subsequently advised to tender 
the second instalment. `The tender, 


` made by letter dated 22nd September,- 


was refused, the goods having ‘been 
meanwhile sold to the Mysore. State 
Railways.’ : 

The sole point in the cage is whether 
on the 18th: July 1917, the defendants 
were entitled to cancel the contract. 

Now, as it seems to me, to ask ` 
whether the time fixed for the payment 
of the second instalment was 'in the 
circumstances of the essence of the 
contract, oi whether the failure to pay 
the instalment when due went to the 
root of 'the contract, or whether the 
agreement of the plaintiff to pay the 
instalment and the agreement of the 
defendants to supply the waggons, were 
or were not ‘interdependent agreements 
is to put the same question in different 
ways. The learned Judge, Rankin, J., 
who tried the suit, has found, as he 
says, with some difficulty that time was 
not of the essence J agree with that 
conclusion which, in my opinion, is forti- 
fied by theconsideration that the despatch 
of the eight: waggons in .February 1917 
shows that the defendants themselves 
did not treat the punctual payment of 
the second instalment as being of the 
essence of the contract. š 

Then, the learned Judge turned to 
the method of notice by which time, 
if not originally of the essence, might 
have been made of the essence. The 
position, he says, “was that if the plaint- 
if did not pay promptly, the defendants 


: 
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were entitled to give him a, reasonable 
notice, fixing a time within which: he 
must pay and warning him that unless 
he paid within that time they -would 
rescind.” 


Act,' but they 'are' well-known ' in 
relation to contracts between vendors 
and purchasers of land [Stickney v. Keeble 


' (4)] and are, no doubt, equally available in 


M 


relation to mercantile contraets. Under 
the Contract Act refusal by a party to 


comply with a reasonable notice would . 


probably be regarded as refusal to-per 
form his contract in its entirety within the 
meaning of section 39. But, however that 
may be, I a 
Judge that the defendants never gave 


the plaintiff'a proper notice demanding. 


payment. simply of the second instal- 
ment ‘within a-limited time and mak- 
ing.time ofthe essence. From the 5th 
March onwards they suggested or ;de- 
manded payment of an amount exceeding 
that then due and were themselves in 


, fault. - : 


' It has, however, been further contended 


^ before us that under section -39' of the 


Act, apart from the question of notice 
making time of the essence, the con- 
duet of the plaintiff was such: as to 
evince an intention not to be bound 
by the contract. and amounted to a 
refusal to perform his ‘promise in its 
entirety. The learned Advocate-General 


appearing for the ‘plaintiff says that 
this contention was not ‘advanced be- 


fore the learned Judge, but as it is 
open on the issues and turns entirely 
on the correspondence on the record, I 
shall deal with it. 

For ‘the principle involved we have 
been referred to the case of Mersey 
Steel and Iron Co.v. Naylor (2). I quite 
appreciate Mr. Pugh's argument that 
as an illustration of the principle this 
case must be treated with caution, 
because the facts there were of a very 
special character. The facts of the pre- 
sent case are doubtless: very different. 
Nevertheless I am unable to. say that 
the plaintiff's conduct, however, repre- 


E hensible his delay may Dave: been, 


(4) (1915) A. O. 386 at p. .418;-84 L. J, Oh. 
259, 112, L, T, 668, - LIU lou ei 
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refusal to perform the contract, 


Such notices are not expressly . 
- mentioned in section -55 of the Contract: 


ee again with the learned , 
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amounted in the words of Lord’ Selborne 
L.. ©, “to a renunciation, toan absolute 
such 
as would amount to a rescision if he 
had the power to rescind,” or in the 
words of Lord Blackburn, “to an ab- 
solute refusal to pay.” ‘Doubtless again 
there is a limiting point at which 
prolonged delay will amount to refusal, 
In my opinion, however, that point had 
not been reached at any time before. 
the defendants purported to cancel the 
contract on the 18th July, i 
‘As I apprehend, the plaintiff éoh- 
sidered, rightly or wrongly, that he 
was entitled to some compensation for 
delay in delivery. He. wanted to parle 
but he did not want to break -off the 
contract and he never made the pay- 
ment of compensation a condition pre- 
cedent to the payment of the sécond 
instalment. ‚The defendants, on the 
other hand, it may well he, were tried 
of dilatory methods resembling those 
of diplomacy rather than those ordi- 
narily employed in business, and having 
found an opportunity to get rid of the 
remaining waggons at a profit, they took 
the risk of breaking of negotiations 
with the plaintiff. As things had turned 
out, thecontract with the plaintiff was 
a losing one. The defendants may 
well have been uncertain as to the 
legal .consequences. They may have 
thought .that they had the right to 
cancel. ‘But, as I regard the matter, 
they accepted the risk of having to pay 
damages in preference to continuing 
an unsatisfactory contract, attended b 
troublesome correspondence. 
' The .rise in the price of Railway 
waggons between 1915 and 1917 makes 
it unlikely that the plaintiff would 
not intend to fulfil the contract, Nor 
ean such an intention be gathered from 
the plaintiff's letter of 22nd July. The 
letter was written after the cancellation 
by the defendants and is only relevant 
for -the purpose of throwing light on ° 
the plaintiff's intention. The letter does 
not import that the plaintiff was ab- 
solutely refusing to carry out the contract, 
The result is that I agree with the 
conclusion of the learned Judge that 
the.plaintiff-is entitled to damages, > * 


pte 
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As -to- the quantum. of damages, iiè 
Ieamed Cóürigel for: the appellants hag 
not eatisfiéd, me that the learned:Judge 
8 wrong. in refusing to` #pply - to the 
‘acts pf the. present. case the principle 
f. ‘Payzu, Ld. v. Saunders (3). 

Accordingly. in. my opinion the appeal 
Er: be, DETERS: 

N.B. , ~ Appeal dismissed, 


————Ó 


WAGPUR JUDICÍAL COMMIS- 
X SIONER’S COURT. . 

v "n eR Reviston No. 251 or 1923. 

M . February 5, 1924; 

" Brent —Mr. Kinkhede, A. J. C, 
SHEONARAYAN AND ANOTHER— 
, DEFENDANTS—AÀ BPLIOANTS 

i so Versus € 
n DADABHAI—Prawrter— 

u |, NON-APPLICANT..-, 
T Tuterest-- Sale, of goods—Suit to recover price of 
goods—Interest Act (XX XII of 1889),8 1. 

M Tnterest should not -be allowed on' the price of 
"odo sold'unless there is either a contract or usage 
of trade or there 18 8 writjen demand intimating 
that in interest will be charged as provided by the 
Interest Act. [p. 270, col 2] 

* Revision: ‘against the decision of the 
Judge, Small Cause Court, Jubbulpore, 
in'Civil Süit- : No. 1043 of 1922, dated 
thé 8th August 1923. 

' Mr. A. ve Wazalwar, for 


Mr. N. d. Bose, R. B., for thie Non-Ap- 
plicant, 


“t JUDGMENT.—The plaintiff has a 


1 


| firm at Jubbulpore while the defendants. - 


haye theirs at Obhindwara. ‘Between 15th 
January 1921 and 18th March 1921 the 
Plaintiff &upplied to the defendants goods 
worth Rs. 2,063- 7-0 and: ‘was repaid, 
between 3rd May 1921 and 16th January. 
1922 Rs. 1,295. ‘These dealings together 
with a gum, of Rs. 15-2-0 charged on 
e gecoünt ‘of. the journey expenses of a 
dunner and 0-3-6 on. account of, notice 
charges pout in .a- balance of 
Bs.. 783-12-6- outstanding: against the; 
defendants on the day .of.-the, last, Pr 
` ment; „hence ` the suit ` for, recovery.. 


Rš; Ti 6. plus interest; 8i; ds ann; 


' . 


INDIAN casks. s 


^he Appli-. 


te i27 
per cent. "per mensem ioni Ps “9348-0 
This suit was instituted in pu ‘Small 


Cause.Court, Jubbulpore, on: 20th April . 
1922. "The defence.. was. a genial of 
liability for a debit item o$ Ra. 60 4-0 on 


. account -of price of cloth Said, xto. be 


supplied to one Nemichand, and: “not to 
defendants, 
disclaimer for a-credit- item -of, Re. 50 
paid on' that account, . The total Te-pay- 
ments for which credit was claimed: by 
them was Rs. 1,644-14-9 and not Rs, 1, 295 
for which credit > was given; . ‘that is, 
excess re-payments aggregating to Rs;:850 
were alleged to haye been made’ in.three 
sums (1) Ra. 50 paid to. plaintiff’ 8 munim 
Habib on, 8th July 1921; (2) Rs. 200 0 paid. 
to Lilaghar, plaintiff's another munim. On 


. 19th July 1921; (3) Rs. 100 to plaintiff's 


agent on the same day. These. three sums , 
were-supported by entries in the defend- 
ants’ book signed by the, respective pere 
sons who received the' payments ;: they 
also denied their liability for payment of 
interest; also that the gervant's.journey 
charges were not claimable. It, was 
further alleged that the plaintiff's agent 
Habib remitted Rs. 118-9- = "whieh were 


The Sanit in, reply eed P" goods 
worth Rs. 60-4-0 were supplied to defends 
ants and were, therefore, right]y debited 
to them. The alleged: additional’ Ie-pay- 
ments were denied; the alleged settle- 
ment with Habib was said -to -be con- 


‘ditional upon an acceptance by plaintiff, 
. the plaintiff having ‘refused to accept 


the proposal to allow the reduetion.to the 
extent of Rs.. 118-9-3; .-that Habib's 
authority did not .go beyond making 
negotiations on plaintiffs behalf, .' The 
pointg for determination, s were 
as follows: , 

“1. Did Kanai sell cloth worth Rs. 60-40 
io Ramratan Nemichand for, Rs. 50 as 


alleged hy the. defendant? ., 


2. Did defendant give Rs: 350 to the 
plaintiff through Habib, Liladhar and . 
Kanai as alleged (Rs: 50 through Habib 
on 8th July 1922, Rs, 200.throngh. Lila- 


dher on. 19th July 1921;and. "Rs. 100 
through Kanai on: 19th July 1921) ? =- 
+3. Dig Habib compromise, the clait ee : 


y R& 550 and was ho authored. dg 802 - 


This necessarily involved a . . 
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‘4, Did defendant agreé to pay, inforest , 
at twelve annas per cent ? .; j. 

-5 Did plaintiff incur Rs. 15-2-0- as- 
' dunning charges and is he entitled: to: 
recover them? ` ` 

‘6. To what’ felief de “the plaintiff e en- 
| titled?" > I 

_ The Small Gaura Court! 8 sJ udge: found» 
points. Nos. 1, 2,:4.and. 9 in the negative. 

As regards the. point, No: 3 the: Court, 
held? that Habib did compromise the: 
, claim but that it was. without authority. 
As the result of these: findings plaintift's: 


elàim was decreed against the defendants: ` 


tothe -extent : of, 869-2-10 with pro-. 
portionaté costs. "The.'defendants have: 
come:up in revision ‘and. they ‘contend. 
that the Court below ought to-have * “held. 
that Habib was competent. to compromise;.. 
that the additional re-payinerits ‘made-by. 
them should be held proved; that interest 
should be disallowed and the. sum of. 
Rs. 60-4-0 with its credit of Rs. 50 should 
“not be binding as against them, ^... - 

„E will at once proceed to: consider the 
points involved. I must ‘say ‘that’ the 
parties do not seem .to:have been prov 
perly examined with a':view to cristalize 
the points of difference between them: 
There ‘is much -thatis desirable which I 
" find- lacking in the record.. The. result 
is that the necessary documentary and 
oral: evidence has” nófcome up on the 
record, I am not, therefore, in & position 
to'nppreciate the correctness of the con- 
clusions of the lower Court. 

Point No, 8, The..defendants’. case is 
that ‘they seit an ordér' for goods of a 
specific description worth Rs. 700 but that 
plaintiff supplied them with goods worth 
much in excess, ¿z é, Rs. 2,003-3-8. If 


this was so, the, Ed were, entitled ' 


IRL X: 


keiner them was any, justify reason 
for the cue seid goods in excess, of 
‘thé, ‘order atid, whether’ there, was- any. 
‘protest.on defendants' part and how far 
the defendants could be made liable for 
‘the. goods which. tbéy ‘seem , to’. have 
retained without: à. definite" contract to 
- Fay- for. ‘them, fete just. open to” the 


INDIAN CASH. = 


ane 
detada lo say that. iis "Exhibit D-3^ 
evidences not .& relinquishment of, tha) 


=" í oere eee 
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plaintiff's dues but only &'fixation:of the» 


actual price which the defendants - then ^ 
agreed to pay for the goods, because until; 
the price ‘was definitely séttléd there was 
no real.contract to:pay a fixed ‘price for 
the goods although there was -an obliga: ` 
tion not &mounting to à contract, to pay i 
for the goods not ordered which they were ; 
not’ bound to retain but: which they; 
retained because’. they could: mot bg» 
separated from the goods ordered. - They 
original order, the bzjak, the protests ‘by’, 
defendants and the correspondence .that. 
followed between: ‘the. parties , ódglit,:to * 
have been.béfore the Court. The plaint-: 
iff ought to have produced. the power-of-.? 
attorney of Habib if he wanted", to make 
out that the particular act.of: Habib. was ; 
beyond:thé scope of: the authority - dele-j 
gated:to him.. If Habib negotiütes-trans-; 
actions and ` binds plaintiff: admittedly,; 
why should: not the case of the supply of; 
goods worth Rs, 2,003.3-0 -bė still con-, 


sidered at the ‘stage ‘of . negotiatións, asi, E 


shown. above. .:No'. question , of-- com: 
Bau or giving up of a claim would. in; 
that view. arise. But I . cannot: take-this, 
view in the absence_of‘sufficient data ‘oni 
record. Prima facie the -act of Habib, 
taken'-as an. act. of settling the, price, 
ought tobe within the:scope of his usual: 
suthority to. transact ‘business: Section; 
188 of the Contract’ Act:is Clear on. -the 
point. ° Plaintiff ought to have gone intg 
the. witness-box and put: Habib. also, 
into the box to enable me to confimn the 
view of the lower Court on this; point. . vh 
am told:Habib ris absconding: - All : the 


"rtióte there is necessity ' for the plaintiff 


tô g6 into the box and: to produce all-the 
relevant documents :such :a8 defendants! 
order, bijak, protést- and” other -cerre; 
spondence. When >the defendants.cgaye 


5 plaintiff credit in -tlieir. ‘books -for. the 


value thereof, ‘would~alsd: be-a relevant 
matter to be’ ‘considered, - , and;c rhy. the 
matter was delayed | till 13th January ° 
39221 is also a question-to be - considered: 
This. question:of -the’reduction -of ; the 
‘price ‘of the goods by Re. 118-9-3 does not; 
in my: opinion; ;appear. «to; have ‘been 
‘approached from the right point, of view 
aid: there: is: every- ground Tor thinking 


' tioned in it. 


aie 
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that the decision of the Small Causes’ 


Court was not in accordance with law 
on this point. The case must, therefore, 
go back fora thorough investigation of 
this question. 

Point No. 1.—As regards this point my 
attention is drawn to memo. marked 
Exhibit D-4 ‘and the endorsement on its 
back. I think this document does not 
support the defendants’ contention that 
the payment of Rs. 50 was in full discharge 
of the price of the goods. Exhibit D-3, 
on. the other hand, clearly shows that the 


defendants accepted liability for the. 


goods worth Rs. 60-40 which item is 
included in: the sum of Rs. 2,063-7-0 men- 
There is no force in this 
tontention. š 

' Point No. 2.—The question of re-pay- 
ments to the extent of Rs. 350 having 
been ‘made is also to my mind not open 
to re-consideration although there was 
much that could have been done to 
simplify its complicacy. On the evidence 
on record I am not prepared to ‘hold 


that the lower Court's view is not ac- 


cording to law. The defendants had 
stated their case fully but the plaintiff's 
reply was & mere denial. I -was : 
inclined to agree with the defendants 
contention that the plaintiff not havin 

said that the three, items were identica 
with some other items his explanation, 
through the mouth of Liladhar and 
Kanhai should not be accepted as true. 
But, there is not satisfactory explanation 
of the: facts alleged by the defendants, 
‘showisg why, when they settled the 


account with . Habib on 13th January 


1922, they agreed to the recitals that 
they 


ments till then amounted to Rs. 975, if 


they were in excess of that amount as 
they now seek to make out. They -rely 
on the omission to enter in their books 
the items of Rs. 50 and Rs. 200 other 
than those paid through Habib and Lila- 
dhar respectively on 8th. July 1921 and 
19th July 1921. No explanation has, 


Jhowever, been hazarded by the defend- 


Bnts from the witness-box to. satisfac- 
torily account for this omission ` Under 
these circumstances, in spite of the fact 
that the debit entries in the defendants’ 


spooks- relating. to.these. three sums are ` 


IET ° 
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owed: Rs. 550,'and that their re-pay-- 


A x fides’ 


signed by Habib, Liladhar and Kanai 


^as per Exhibit D-5.: I am not prepared: 
` to disagree with the lower Court's conclu- 


sions on this point. '. 

A minor point remains apout interest. I. 
think the lower Court ought not to have 
allowed it in the absence of any proof. 
of an agreement to pay it; ordinarily, 
interest should not be allowed on’ the 
price of goods sold unless there is 
either a contract or usage of the trade 
or there is a written demand intimating ` 
that interest will be charged as provid- 
ed by the Interest Act.. I, therefore, dis- 
allow the interest allowed by the Oourt 
prior to the date of the suit. I do 
not want to interfere with the Court's: 
discretion so far as it has been, exercised 
in plaintiff's favour for awarding interest 
from date of suit... 

The. result is that the revision parti- 
ally succeeds: I do not allow any costs 
to the parties. They ‘will remain as. 
spent so faras this Court is concerned. . 
The case is rémanded to the lower Court 
to decide the rest ofthe claim with ad- ' 
vertence to the above remarks. The 
costs hitherto incurred in the lower Court 
will abide the result. ^ .  . | 

G. B. D. - ' Case remanded. 


i 


V 
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“RANGOON HIGH COURT. , 
: BeRoraL SEcoNp Orvin AppnAr, No. 83 
i or 1923. ° 
: January 3, 1924. 
`  Present:—Mr. Justice Carr. 
. MG. HOE KYIN —APPELLANT 
versus ` . 
PE HLA GYI—RESPONDENT. I 
Transfer of Property Act (IV of 1882), s. 54— 
Registration Act (XVI of 1908), s. 17 —Tangible . 
immoveable property—Share in ‘immoveable pro- ` 
Lai Sale of property less than Rs. 100 in value 
—Written agreement—Regustration. 2 
An undivided share in immoveable property is 
tangible immoveable property within the meanin, 
9. eoon 54, Transfer of Property Act. [p. 271, 
ool. 2. pi 
A sale of tangible immoveable pro 
than Rs. 100 in value can ber effect 
of possession. A registered 
necessary..[p. 272, col, 1.]. 


erty of ,less 
f by delivery 
instrument ig. not 


» 
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‘Where tangible immoveable property .of'less 
, than Rs 100 in value is transferred by an un- 

registered written agreement unaccompanied by 
delivery of poséessi ion, the agrement “does not 
effect a valid transfer, but there is nothing to’ 
prevent its admisgion in evidence to prove the 


nature of the transaction between the parties. [p. 
272, col. 1 s ‘ ; 


Secon appeal from the decree of the 
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Distriet Court, Tavoy, in C. A. No. 3 of- 


1923. : 
Mr. Leach, for the Appellant. ' 
Mr. Paget, for the Respondent. 


JUDGMENT .—The property in suit 
is a house and its site in Tavoy, belong- 


ing originally to Mg. Shwe Yon and 
Ma ‘Yon. This couple died leaving 
four children—the two plaintiffs, Ma 
Shwe Hme, the mother of the second and 
third defendants and Mg. Su., When the 
old couple died is not stated but both 
must have been dead by 1906. Ma Shwe 
. Hme is also dead and here again the 


date of death isnot stated. As to what: 


-has become of Mg. Su wehave no informa- 
tion. It may perhaps be presumed that 
the two are dead and have left no heirs 
other than brothers and sisters. ' - ` 

Ma Shwe Hme's husband, and the 
father of the second and third defendants, 
was Mg. To Hlaing. . He mortgaged: 
the house to the first defendant-appel- 
lant, Hoe Kyin, - and afterwards died. 


Here again we are not told when the. 
mortgage was executed or when To. 


Hlaing died. But in Suit No. 247 of 1921 
of the Township Court, Tavoy, Hoe 
Kyin obtained a decree on his mortgage. 
The plaintiffsfirstjoined the second and 
third defendantsas co-plaintiffs and prayed 
for & declaration that they four were 
entitled to five-sixths ofthe property: and 
that this five-sixths was not subject to the 
mortgage. decree. : : 
Thésecond and third defendants re- 
.fused to. be plaintiffs and were made 
defendants but the prayer remained 
the same: É i ' j 
The defencë was that -in 1906 the two 
laintiffs and Mg. Su sold their shares to 
Mg. Tó Hiaing and Ma Shwe Hme and 
thereafter had no further interest iù the 
property. i ae a 
' The Sub-Divigional Judge upheld this 
defence and dismissed the suit. On. ap- 
peal -the- District Judge reversed -this 


` 
L 


bt 
finding and gave the plaintiffs a decree 
as prayed. He failed to consider whe- 
ther the ‘plaintiffs had any right to a 
‘declaration in respect of the shares of 
the second and third’ defendants. Nor did 


he consider whether the shares had béen . 


correctly calculated. His decision -was 
based on a finding that since thé sales 
-were effected by unregistered deed and 
there was no proof of delivery of ‘posses- 
sion, the sales were not effective. He 
did not question the Sub-Divisional: 
Court's finding that the plaintiffs had 
executed the deeds, but did not in terms 
accept it, In this appeal objection has 
been taken that the plaintiffs being 
-out of possession could not sue for a mere 


declaration without asking for ° 
.quential relief.  : 8 conse- 


In the fourth paragraph of the plaint, 
there is: an allegation that at the time 
of suit the property was in possession 
of the first plaintiff, Pe Hla Gyi, and para- 
graph lof the written statement admits 


, the correctness of the first five paragraphs 


‘tion of Pe 


of the plaint.' Looking at the record as a 
whole it seems 
Hla  Gyi's possession was 
untrue and that the admission in the 
‘written statement was made inadver- 
tently, But at this stage of the proceed- 
ings we cannot go behind these state- 
‘ments in the pleadings and consequently. 


“this objection must be dismissed. 


The next questión that arises is whe- 


‘ther an undivided share of immoveable 


property is “tangible immoveable~pro- 
perty" within the meaning of section 54 


of the Transfer of Property Act, or. 


not. I have no doubt that itis, When 
‘the sole owner of immoveable property 
sells that property what he transfers 


is his right of Ownership. When a part 


owner sells his share what he transfers 
is his right of ownership of that share. 


.l see -no reason whatever for holding 
intangible, | 


A the other case it is 
“he only direct authority on the = 
tion that I càn find is in- the case of Pan 


- Lal v. Lala (1) in which it was held that 


an undivided share of immoveable pro- 
perty is tangible immoveable property. 
I agree with the reasoning on which that 
‘decision was based, . 


` - (1) 11 Ind, Cas 673; 14 O, O, T64 


probable that the allega- ` 


Lg 


MG: HOR KYIN V. PR HLA GYT. 


, The effect of this p is that tlie 
g&le- deeds, Exhibits l and are admis; 
sible in evidence. By these deeds, each 
of the plaintiffs. separately sold , his 
ghare of the house for, Rs. 95. The 


. share being ,tang gible property, the sale 


in each :case could be effected by deli; ` 
"very of. -possession:alone and a registered 
deed was mot essential. Delivery of 
;possession must necessarily be accom- 
panied by an agreement. This may be 


„oral but; the „parties may, if they wish, 


"reduce it to writing... Where the pro- 
-perty is tangible -and the value is under 
Rs, 100, the written agreement is not 
‘compulsorily registrable under section 17 
'of the Registration Act, and there is, 
‘therefore, ‘nothing, to prevent, its admis- 
gion in evidence to prove the nature 
of the transaction between the. parties. 
"Phe only..effect of non-registration is 
that the written deed itself does not 
‘effect a, valid transfer for which pur- 
(pose delivery of possession still. remains 
necessary. 

, I have discussed these ‘questions at 
‘some length Because the admissibility 


ot. the two! deeds is important in, relg-: 


š; tion to the. question whether the sales 


“are proved. The District J udge having 
omitted to discuss, this question I think 
“jb desirable that I should do sa. 
The, deeds. themselves appear. to be 
denwito- . They were made over to the- 
AP LE d t "To Haing, a at the time of exe- 
To prove uu 


Cert. 


rm “as a "witness, 
de the plaintiffs executed. them cand 
.receiyed payment of the consideration, 
"Of other witnesses, - two are dead. . The 
"other U: Chu, Bein- a retired Myothugyi 
, doés not, actually remember the transac- 
“tion, but says: that the signatures on 
the, deeds, which purport to. þe- his, 
"appear in fact-to,be his. And after 
‘reading: the. deeds he said that .they 
`, appeared to. be: of his drafting.: In-ad- 
Á dition, to this we have U ‘Kyaing and 

U Ton "who say that the plaintifs told 


i Hine that they had sold their shares. 


The former adds that one of the, plaintiffs 
“told him atter To HJaing’s death, that 


e though he Bises his share -hevquld 
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be able to- gebe db i baek: ON the 


‘document- was nof: registered, - Against 
all this we have only the bare denials 


of the plaintiffs, coupled with the fact, 
that the property. still ,stands in the 
revenue registers in ‘the name- of Mg, . 
Shwe Yon and. Ma Yon. This “fact'-is 
not of very great importance for people 
very frequently omit to obtain mutation 
of names in such.cases. -On this'evi^ 


„dence I think that the Sub-Divisional 


Judge was right in finding that the‘plaint- 


'iffs did sell their shares and execute the 


deeds. 

There temains ‘the question. whether 
there was delivery of possession” such 
as was necessary to, make - the: sales 
effective. , There is no direct evidence 
of delivery, and ‘indeed there. cannot 
have been actual physical delivery, for, 


.Ma Hme, and To Hlaing, have occupied; 
-the house ever since the, deaths of. Mgr 


Shwe Yon and Ma Yon. All along they, 
alone have.paid the taxes. And: the 


‘deeds themselves Say, that Ma Hme- -and 


To Hlaing were in possession. and oe; 
cupation of the house at the time:of the 
transaction. . In. such circumstances, 

am of opinion that constructive delivery 
of possession. is all that is:necessary, 
and this there has been. ‘Both plaint- 
ifs say that they, lived in. the house 
with. Ma Shwe-Hme. . Pe Hla Gyi admits 
having left it fifteen years- ago, -which 
would take us back to- 1907... .Po : Pe 
puts his - own departure later and says, 
it is about eight years ; since. he. lefts 


. The defence evidence, suggests that he 


has- been out of the house considerably, 
longer than this but.it is not auffi- 
ciently definite to , admit .of any. exact 
finding. "Neither of- them -suggest ` that - 
sine he left the house Bo hos d deriv; 
ed- any - profit, or - ` benefit ce SHY: -kin 
from-it. - 

On. these. facta- I. think’ we are. E 
ed in holding that there has been deli: 
yery of Possession £ and that the- sales are 
effective.- 

L therefore, set dside the judgment 
aud decree. of the District Court- and 
dismiss the plaintiffs’ suit with costa. in. 
all Courts.- T this Court’ . 
5 gold mohurs. < - 
FUN He: Appeal: dle 
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CALCUTTA HIGH COURT. 
REFERENCE UNDER INCOME Tax ACT: . 
š May 28, 1924. - . : 
Present:—Justice Sir N: R. Chatterjea,...' 
Kr., Mr. J uptice Mukerjee and 
Mr. Justice Chotzner.- 


op >. "^. versus Ty ak 

SEORETARY or STATE ron INDIA : 
IN OOUNCIL. 

Income Tax Act (VII of 1918), ss. 2 (8), 8, 5, 


88 (1), je co —Income Tax Act (XI of 1998), 
88. 4, 6, 42 (1)—Income from bustness—Income 
“deemed to accrué or arise or to'. be received in : 


British India" Liability assessment 
residing out of British India, whether liable— 
Business, whe includes manufacture.—Construc- ` 
tion of Statutes—Reference to ‘previous law, when 
'allowed—Power of taxation, whether limited. . ^ 
„A Company incorporated in the.United' States 
of America with its head-quarters-at New York’ 
had a, branch office at Calcutta to buy gum, 


to nt—Person 


‘shellac’ and: othér ‘Indian products, and a factory 


at W in thé United -Provinces.. No sales were 
conducted bythe Company im Iridia, their trans- 
actions being.limited. to the purchase of shellac 
ete:, some of which. was purchased on account of 
a certain Gramophone Company | which paid the 
Company a ‘fixed percentage on the purchase plus 


^C INDIAN GASES, 
ROGERS PRATT SHBLLAG ĠO, Ù. SECRETARY OF STATE FOR INDIA, ` 


'[p 283, col. 2; 


arising or accruin 


^ 


,. 3m 


A. Ó. 417 st p. 422; 91 L.J K. B.:349; 197 È. 
Gas, 193; 66.9.0. 349; 38 LR 491; 


T 68; 8 Tax. 
relied on. |» - 
Per Mukerjee, J.—The word ‘income’ implies the 
dd -of receipt; actual or constructive. [p. 283, 
eol. 1- ` 
If the income is received in British India no 
matter wherever it may have arisen or aċerūed, 


` that is to say, if it is received by a resident in 


British India from sources thst lie outside, it is 
taxable. If it is income derived from an outside 
-source and is received outside Britiah India by a 

rson resident -ın British-India, it is chargeable 
if this receipt outside is deemed under the Income 
Tax Act to be receipt within British Indis. 
. 284, col. 1] 

Section 33 d , Income Tax Act, 1918, does'not go 
beyond section 3 in any respect: it really makes 
no income chargeable which is not chargeable 
under section 3, it imposes no liability om à non- 
resident- which is not imposed by section -3, it 
merely explains what kind of incomé, im fact 
in British India toa resident 
outside is to be deemed as atising or accruin 
in British India for the purpose of the Act ah 
provides for a -method of ization, namely, by 
assessing the agent and holding him liable for 
payment- of -the tax. [p. 284,:col. 2.) ` i 

The non-resident assessee . is to be made liable 
to ‘tax for.such profits or gains which accrue or 
arise to him directly or indiredtly through or from 
any business. connection within British India; 
ibi ' š 


expense. It &ppéared that no paft of the Com- - [ibid ] 


peny'e income accrued aro&e or! was received in 
titish India, it accrued or aro&e from business 
connection, in British India. Ong reference being 
made at the instance of the’ as&és&ee against the 
levying of:Income Tax: S 

. Held, (1) that the Company was liable to pay 
income-tax under the provisions of section 33 (1) 
read with’ sections 3 and 5 of the, Inconie Tax 
Act of.1918 for thé period béfore 1922-ard undet 
section 42 (1) read with sections £ and 6 of*the 
Income Tax Act of 1922- for the subsequent period; 
[p.381,00.2] ` 


,Q) that so far as tlie. factory at W was cor: 
cerned, thé income from manufacture was incoma 
from business ‘and, as such taxable. [p. 281, col. 2.] 


Per N. R. Chatterjea, J.—Reading sections 4 
and 6 of Income Tax.Act of 1999, (sections 3 and 
5 of Income -Tax Actiof 1918) together, all in’ 
conie, derived from ‘business’ (1) accruing, aris- 
ing or received jin British India or, (2) deemed 
under the provisions of the Act to accrue or arise 
or to bé recëived in British India is taxable. in- 
tome. [p. 275, col: 1.] I ` 

Under the Intóme Tax Acts óf.1918 and 1999 
in thé case of ary person residing out of British 
Indis all profits or gains accruing or arising to 
such person whether Tirectly or indıreċtly through 


or from any business connection in British India 


are to be deemed to be income accruing or aris: | 


ing within. British: India: [p. 276, col. 21 aUis s 

midih , &-Co. v." Greenwood, (1990) .5 B B. 275; 
89 b. J. K. B. 993; 36 T. L.E. 760, Smidth & Co. 
v. Greenwood, (1921) 3 K. B.- 583 at p.991; 37 T." 
L. R. 049, Greenwood v, Smidth & Co., (1922) 1 
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“cal. 2; p 286, col. 1. 


The accrual or arising of.ineóme to & person 
is different from the receipt of the income by 
him. [p. 285, col. 1.] I ‘ 
The ‘power of taxation of any State is, of neces- 
sity, limited to persons, property. or business - 
within its territorial jurisdiction. [thid] _ E 
.The word business is one of large and indefinite 
import and connotes something which occupies 
attention and labour of a person for the purpose 
of profit. The word means almost anything which 
is an occupation or a,duty requiring attention as 
distinguished from sport or , pleasure ard is used 


iñ the sense of an occupation p unie carried 
on forthe pütpose of profits. A concérn’ by regson 
of which one can be said to have connection with’ ` 
such an occupation is business connéction. [p. 285, 

. = > ; y 

. Secretary to the Board of Revenus, Income Tax, 
Madras, v. The Madras ‘Export -Co., 71 Ind. Gas, 
758; 46.M. 360; 17-L W. .161; 44 M. L. J. 290; 


(1923) A. I., R. (M.) 422; 32 M. L. T 37, Sulley v. 
Attorney-General, (1860) 5°H. & N. 711; 39 L. J. 
Ex. 464; 6 Jur. & 8)1018, 2 L. T. 439,.8 W. R. 
272; 157 E. R. 1364; 120 R. R. 793, Graiügre & 
Son v. Gough, (1898) A. O. 325; 65 L. J. Q B.'410; 
74 L T 435, 44 W. R. 561; 60 J. P. 692, referred to- 


Where an’ Act professes to be a consolidating 
and amendifg' Statute, on any point specifically. 
dealt with in the Act the law-is -to be-ascettdinad - 
by intérpreting the language, used in the Statute 
in iis nai meaning,’ uninfldenced by côn- 
siderations derived from thé previous state Gf the 
law. [p. 281,.col 2.] . ; i 
| Administrator-General, of Bengal v. Prémlal - 
Mullick, 22 O. 788; 22 I. A. 107; 6 Sar. P.U: J. 603; 
11 Ind, Dee. (3.8) 522, (P. O), Norendrü Nut ° 


OT st 145; 60 .L. J. 
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Sarcar a aar s Dasi 93.Q. *563; 23 L A. 18; 
6 Sar. P J 667; 6 M. L. J .71, 12 Ind. Dee. 
(N.S) d (P. O), Ramdas Vithaldas Darbar v. 
Amerchand & Co, 35 Ind -Cas.-954; 40 B. 630 at 


p 636; 24 C. L J.320;200 W N. 1189; (1916) 2: 


`M. W. K. 110; 18 Bom. L. R. 670, 20 M. L. T. 194; 
31 M. L. J. 541; 4L. W. 342; 14 A. L. J. 1045, 85 
L.J: P. 0.7214; 43 L A. 164; 32 T. L.R. 594 
(P. O), "refeired' to. ` 

Reference to the previous state of the law would 
be permissible for the purpose of aiding in -the 
‘construction of a new Statute if any provision 
therein ‘is of doubtfül'import [p. 982, col. 1 

Bank of England v. Vagliano Bros. (1891) A. C. 
Q B'145; 64 L. T. 353; 39 
W R ' 657; 55 J P. 676, Robinson v. Canadian 
Pacific Ry. (1892) A. O. 481 at p. 487; 61 L. J. P. 
C 79; 67 L. T. 505, Mersey Docks v. Cameron, 
(1862 IDH L. O 443 at p. 480; 35 L. J. M. O. 1; 
3. W. R. 1069; 20 O B. (N. &) 56; 144 E. R. 1021; 
1l Jur. (N. 8) 746; I2 L T. (x. s) 613; 145 R. R. 
255, 11 . R. 1405, referred to. 


Réfererice under section 66 of the 
Indian. Inċome Tax Act, XI of. 1922; 
and igectioh ' $1 of Income Act- VII of 
1918, by the Commissioner of Income 
Tax, Bengal.. 


Messrs. ‘Langford James and Ameer 
Ali, for the Assessee. 
The Advocate- General, Mr. S. R. Das, 
for the: Becretary of State. 
JUDGMENT. 
‘Chatterjea, J.—This is a case stated 


- by «the Commissioner of Incomb Tax, 


Bengal; under the provisions of section 
66 of Act XI of 1922 and section 51 of 
Act VII of 1918, 

The Rogers Pratt Shellac Company 
is incorporated in the United States of 
America, with its, head-quarters in the 
eity of New York. The Oompany.have 
a branch, office in Calcutta to buy gum 


‘shellac and ‘other Indian ; products, and 


a, factory at Wyendhamgunj . in the 
United. Provinces. No sales are conducted 
in India by the Company: their trans- 


,actions!are limited to the purchase of 
phellac: and other goods, some of which . 


are purchased on account of a certain 
Gramophone ,Company. which pay the 
‘Company a fixed percentage on the pur- 
chase plus expense, while the balance 
is. "gold in,.the open market. 

"Income tax was assessed for the year 
1921-22'.as also super tax, and the tax 
was paid under protest on the 6th May, 
1922. . 

They ‘were similarly aasessed for the . 


year 1922-23, ‘and the tax was- dde. on 
the 29th March 1923 with:&" notice that 
"they shall in all probability appeal - 
against the assessment," ' On the 27th 
June 1923 they made,an appeal to the 
‘Assistant Commissioner of Income Tax 
against the assessment, and for refund 
of -the amounts paid. for income tax 
and super tax respectively for the year 
1921-1922. A similar petition was made’ 
with regard to the’ assessment for’ the 
next year. The Commissioner of Income 
Tax on the 13th October, 1923, however, 
confirmed the assessments. Thereafter 
the Commissioner’ of Income Tax at the 


‘instance of the Company made a refer- 


ence under section, 66 of Act XI of 1922 
and section-51..of Aét VII‘ of: 1918 as 
stated above. ^ 

The -reference was -made mada Act 
VII of 1918 as well as under Act XI of 
1922, the reason being that the :income- 
tax- for 1921-22 was- assessed and levied 
under Act VII of 1918 and that for 1922- 
23 under the new Act XI of 1922. The 
provisions of the two Acts are general- 
.ly.speaking, similar witH certain excep- 
tions. 

Section 3 (1) of Act VIL of 1918 lays 
down “Save as hereinafter provided, 
this Act shall apply to all income from 
whatever source itis derived if it ac- 
crues or arises or is received in British 
India, or is, under the provisions of this 
Act, deemed to accrue or, arise orto be 
received in British India.” -By section 
5, certain classes of income are v de 
able to income tax, and they iede 
come derived from business.” 

Section-4 of Act XI of 1992 ‘is simi- 
lar to section 3 of Act VII of 1918 ex- 
cept that it says that the Act shall apply 
to all income, profits or gains as des- 
cribed or comprised: in section 6. ‘ There 
isa sub-section (2) added to section 4 of 
the Act of 1922 which was not in the 
Act of 1918, which: will be referred to 
later. Section 6 of Act XI of 1922: is 
also similar to:section 5 of ‘Act VIT of 
1918, only that the word “heads” is: used 
in the former instead of “classes” in 
the latter, and the item (IV) is describ- 
ed as “business” -insteàd of “income 
derived from business” as in Act VII 
ef 1918, Reading sections 4 and 6 of 
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Act XI of 1922 (sections 3'and5 of Act 
VII of 1918), together, all income, de- 
rived from “busines” (1) accruing, aris- 
ing or received in British India or (2). 
deemed under the provisions of ‘the Act 
to accrue or afise or to be received in’ 
British India is taxable income..."  . 
Nowitis admitted that no part of the 
Company’s income accrued, arose or was 
received in British ‘India. Section 33 (1) 
of the Act, however, provides that "in. 
the case of any person residing out 
of British, India , all. profits or . gains 
accruing. or arising to, ‘such person, 
whether directly or ‘indirectly, through 
` or from .any business connection, in 
British India, shall be deemed, to. 
_ be income , accruing .or. arising within, 
British India, and shall be chargeable 
io income ‘tax in, the name..,.of,, the 
agent of any. such person, and such. 
agent, shall.be deemed to.be for all the 
purposes, of. this, Act. the assessee in 
respect of such income tax". The con- 
tention of the Government is that although 
the income neither actually , accrued, 
arose nor, was received in. British India 
Such ` income, ‘as laid down in ‘sec- 
tion 33 (1) shall be deemed to be income 
accruing or arising within British India 
` &sitaccrued. or‘arose whether directly or 
. indirectly through or from business con- 
nection in British India. In other words, ' 
the charging section (section 5) wa& en- 
larged by the provisions of ‘section | 33 
(1. On the’ other hand ‘it ié contended 
_on behalf ofthe Company that section 
33 (1) is merely ‘what. is’ called a. 
“machinery”, section enacted for the pur- ` 
pose of laying down the mode in which 
the tax is to be levied in the case of a 
` non-resident person and providing that. 
in such a case his agent is to be deemed 
„ta be the assessee in respect of the in- 
come tax. ` on, E I 
Now, səctions"3 and 5 of the Act ap- , 
pear in ChapterI, which is headed “taxable 
income.". Section 5, as stated. above 
enumerates :the classes of income, charge- 
able to income tax, the “(iv)” class being 
"income derived from business,” Chap- 
ter IV of the Act headed "Liability in 
special cases" contains a group of sec- 
tions which provide that in the case of 
minors, lunatics, eto, or persons whose 
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be deemed to be. income acerui 
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properties" are, managed by others such 
as the Court of Wards, Administrator 


"General, étc., the -income tax; would be 


levied and recoverable from the.guardian, 
trustee, the Court of Wards, ete., as the 
case may. be. There is no doubt that 
sections: 31 and 32 are “machinery” sec- 
tions. Then comes section. 33 (1), the 
latter part of which lays down that.a 
non-resident person shall be chargeable 
to income tax in the name of the agent 


‘of any such person, and such agent 


shall be deemed to be for the-purposeé . 


such income tax. ,This part of ‘section 
33 (1), therefore, also is a. “machinery” 
section. , The question is. whether the 


of the Act, the asséssee in respect of 


first. pärt of the section is al&o,.& machi, e 


nery Section or, a charging section. As 
already pointed out.section 3 provides 


that, income not only accruing, aris; . 
ing or received in British India, -but > 


also income which under the, provisions 
ofthe Act is "deemed,to accrue.or arise 
or to be received in British India" is 
taxable income. The first part of section 
33 (1) lays down. that income arising or 
accfulng to a person residing ,out of 
British India whether directly or indirect- 
ly through or from’ any, business con- 
nection:in British, India shall.be deemed 


to be income accruing or arising within. ' 


British , India., Taking the language 


literally, it seems, that income accruing 


or arising to a non-resident, person in 
certain cases though not actually accru; 
ing or arising within British India shall 
or 


arising within British India, and reading ` 


section. 33 (1) together with .sections 3. 
and 5 such income is liable to: tax. 
This no doubt would extend far beyond 


"what is recognised in England or had: 


been recognised in British India previous 


.to Act “VIT of 1918, as, the territorial 


limit of taxation, of income derived from 
business... oo tus ea coe, hs 
a behalf of the, Company, we have been 
referred to certain, English. cases, and a 
case of the Madras High Court: Secretary 
to: the Board of Revenue, Income Tax, 
Madras v. The Madras Export Co. (1). 


' (1) 71 Ind. Cas. °756; 46 M ‘360; 17 L. W. 161; 


44M. L.J.290;. 923) ACT, R. (M) 42; 32 M. L, 


- T. 37: 
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In Sulley v. Attorney-Géneral (2) an 


American firm carried on a business in . 


New York which consisted in the re-sale 
there of;goods purchased on their ac- 
count in; England. One of the partners 
who resided in Nottingham transacted 
the business ‘of the firm in England 
which consisted of purchasing and ship- 
ping goods for exportation, but no money 
was received in. England except from 
New York for purchasing the goods. 
The profits arose on the sale of the 
goods atan increased price in America. 
Tt was held thatthe firm did not exer- 
cise its trade in the United Kingdom 
so as tosubject it to income tax. Cock- 
burn, OC. J., observed: "Wherever amer- 
e chant is éstablished, in the course of his 
operations his dealings must extend ovér 
various places: he buys in one place and 
sells in another. But he has one prin- 
“cipal place in ‘which he may be said 
to trade,'viz., where his profits come 
home to him. That is where he exer- 
cises‘his ‘trade. It would be very in- 
convenient if this were otherwise. If a 


man were liable to income’ tax in every 


country in which his agents are estab- 
lished, it: would lead to great injustice. 


. The argument for the Crown must be 


carried to this extent, that merely buy- 
ing goods in this country is & trade 
exercised here so as to subject the pur- 
chaser of'the` goods to income tax...It 
would be most impolitic thus to tax 
those who come here as customers. The 
Bubjeets ofa foreign state, not resident 
here, cannot be made amenable to our 
laws. How then are their profits to be 
made amenable to the fiscal: law? Bim- 
ply by the provision that whosoever 
carries om the business and receives the 
_ profits here shall be ‘assessed. But in 
the present case no profits are received 
by the firm, or ‘exist in this country” 

. A similar view was taken by the 
House of'Lords in Grainger & Sons v. 
Gough (3)' where it was held that a 
foreign merchant who canvasses through 


‘agents in the United Kingdom for orders. 


(2). (1860) 5.H. & N. 711; 29 B. J. Ex. 464; 6 Jur. 
(s, 8) 1018; 2 L. T. 430; 8 W. R. 272, 157 E. R. 
(Sad: 120-R. R. 783. i UM die 

3) (1896) A. O. 325; 65 L. J: Q. B. 410; 74 L, T, 


enh W. R. 561; 60 J, P. 682, 
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for the sale of his merchandise to cus- 
tomers in the United Kingdom, does. 
not exercise a trade in the United King- 
dom within the meaning of the Income 
Tax Acts, so long as ajl contracts for 
the sale and all deliveries of the mer- 
chandise to customers are made in a 


. foreign country.. Lord Watson observed 


(at pages 340-341). “There may, in my 
opinion, be transactions by or on behalf ' 
of a foreign merchant in this country ' 
so intimately connected with his busi- . 
ness abroad that without.them it could 
not be successfully carried on, which 
are nevertheless insufficient to constitute 
an exercise of his trade here within the 
meaning of Schedule D. In illustration 
of that view, I may refere to Sulley v. 
Attorney-General (2) which was decided 
in the Exchequer Chamber by no’ less 
than six very eminent Judges.” 

The Statutes under which the above 
cases were decided are the Income Tax 
Act 1853 and the Income Tax Act, 1842. 
Chapter 34, section 2, Schedule’ D of 
Act of 1853 imposes a duty “For and 
in respect, of the annual profits or gains 
arising or accruing to any person what- 
ever, whether a subject of Her Majesty 
or not, although not resident within 
the United Kingdom from...any trade... 
exercised within the United Kingdom,” 
and Obapter 35 section 41 of the Income 
Tax Act. of 1842 provides, “Any person 
not resident in the United Kingdom 
whether a subject of Her Majesty or not 
shall be chargeable in the name of... any 
factor, agent or receiver, having the 


receipt of any profits or- gains arising `` 


as herein mentioned....+. 

It will be seen that undér the English 
Acts, it is essential that the profits. 
should arisefrom the exercise of the 
trade within the United Kingdom. In- 
the Indian Acts (VIL of 1918 and XI 
of 1922) however in the case of any 
person residing out of British India alf 
profits or gains accruing or arising to stich 
person whether directly or indirectly 
through or from any business Conhec- 
tion in British India shall be deemed 
to be income accruing or. arising with- 
in British India. Theré is no such 
provision in the English Acts, and that . 
distinguishes the English Acts and the 
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gases decided thereunder from the Indian 
cts. : 
Inthe case of Smidth & Co, v. Green- 
wood (4) [on appeal Smidth & Co. v. 
`, Greewood (5), and. in ‘the House of 
Lords Greenwfod v. Smidth & Co. (6)] the 
appellants were a Danish firm resident 
in Copenhagen manufacturiug &nd deal- 
mg m cement-making and other similar 
machinery which they exported all 
over the world. They had an office in 
London in charge of'a qualified engi- 
neer who was their whole time servant. 
He received enquiries for machinery 
such as the firm could supply, sent to 
Denmark particulars of the work which 
. the machinery was required, to do, ` in- 
cluding samples of materials to be dealt 
with, and, when the máchinery was 
supplied he was available to give the 
English purchaser the benefit of his 
experience in erecting it. The contracts 
between the firm and their customers 
were made in Copenhagen and the goods 
were shipped F. O. O. Copenhagen: It 
was held by Rowlatt, J.,.that the place 
where a trade was exercised, was. the 
place where the transactions : forming 
. the alleged business were closed, in the 
case ofa selling business by the sale of 
the commodity, and the profit thereby 
_ realised, and that, therefore, the firm 
exercised their trade in Denmark, : and 
that they could not in respect of - the 
same profits and gains exercise their 
«trade elsewhere. : š 


The question, therefore, viz., whether 
the profits arose from the exercise' of 
trade within the United Kingdom was 
the same as that decided in the other two 


cases cited above. But the ‘provisions - 


of section 31, sub-section 2 ‘of : the 
Finance Act (No. 2) of- 1915 (5 and 6 
Geo V, e. 89) were also considered in 
, Smidth & Co. v. Greenwood (4). That 
section runs as follows:—“A non-resi- 
dent. person shall be chargeable in 
respect of any profits or gains arising, 


&) (1920) 3 K. B 975; 89 L. J. K. B. 993, 36 T. 
6) (1921) 3 K. B. 583 atp. 591; 37 T. LR. 


949. : 
() 0929) i A. G. 417 at p. 422; 91 L; J. K. B. 
349, 


7L T. 68, 8 Tax, Gas, 193; 66 8. J, 349; 38 
T. L, R, 421, NS 


1842. That section. is not 


whether directly or, indirectly, through 
or from any branch, factorship, agency, 
receivership, or management, and shall . 
be so chargeable under section 41 of 
the Income Tax Act, 1842, as amended 


by this section, in the name of the 


branch, factor, agent, receiver, or. 


manager," 


Rowlatt,J. observed “The scope of 


-this sub-section is not very clear, but I 


am not prepared: to hold that its effect 
is to bring into taxation profits made 
by non-residents from a trade not exer- 
cised in the United Kingdom. To 
make an extension in the scheme of 
taxation of that magnitude and import- 
ance the Court is entitled to look for 
words ‘of clear and direct enactment.” » 
In the Court of appeal [Smidth & Co. 
v. Greenwood (5)| Lord Sterndale, M. 
R. observed "Section 31 is only for 
the purpose of extending the operations- 
of section 41 of the. Income Tax Act, 
a chargin 
section and only relates to the metho 
of charging persons who are, made 
chargeable under Schedule D. The duties 
mentioned in that section are the duties 
charged by Schedule' D: It has been 
called .only a machinery section—i.e,, a - 


& 


section which provides a _method: of : 


carrying out the charge imposed by 
Schedule D. I think this is its effect, 
and the expression ‘machinery’ has’ no 
doubt often baen used, and is conveni- 
ent, but I think it:hasalso often been 
used in a wider sense than was intend- 


-ed by those who ‘first used it,, and ` 


may be fallacious, and I prefer not to 
use it. Section 31, sub-section 1, I 
think ‘clearly does nothing more than 
extend the method provided by section 
41 -of carrying out the charge imposed 
by Schedule -D, and it would be: very 
strange if another sub-section of the 
same ‘section . imposed an entirely’ new 
charge not within the schedule at all. I 
agree with Rowlatt,.J., that such a thing, 
if intended, should be carried out with 
the greatest clearness, and that if a 
reasonable meaning can be given to the 
Sub-section without producing that 
effect such & meaning should be given. I 
think this.meaning can be given to 
it by adopting the constructioh suggest- i 
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ed by the respondents,—namely, that 
it merely points out or,.so to speak, 
‘gums up the effect of section 4l- of 


. the Act of 1842 as extended by section 


31 of the Act of 1915, stil keeping 
-within the limits of the :charge of 
Schedule D." In the House of 
' [Greenwood v. Smidth & Co. (6)) Lord 
--Buckmaster referring to section 31 (2) 
';of the Finance Act II of 1915, observ- 
“ed, :—“ The appellant argued that the 
effect of that: sub-section is to extend 
‘he operation of Schedule D of the Act 
‘of 1853 and to render the respondents 
‘liable to, he assessed for. income tax, 
.eyen though upon .the facts they did’ 
not exercise.trade within the United 
Kingdom. I am.unable to accept thé 
argument, that the sub-section has that 
effect. It is, I, think, important to re- 
member the zule, which the .Courts 


ought to obey,- that, where: it is desired: 


to, impose a.new burden, by way of 
“taxation, it is essential that this in- 
‘tention should, be stated in plain 
. terms. , The, Courts. cannot. assent to. 
the . view that if a. section in a 
taxing , Statute is of doubtful and 
‘ambiguous meaning, it is possible out 


.of that ambiguity *to extract a new: 


and: added .obligation not formerly 
cast upon the, tax-payer. , Sub-section 
,2.here is at the best.&. ‘sub-section of 
an extremely doubtful character, and I 
think there is yery great weight in 
the argument that has been placed before 
your: Lordships by Sir William Finlay 
` and Mr. ‘Bremner that, as the original 
charging power of the earlier Statutes 
was derived from their schedules, ifit 
were desired to affect and alter the 
operation of those schedules some clearer 
- and better reference should have been 
made. to their ‘terms than the obscure 
‘and indirect reference .that must be 
found in. the section under considera- 
tion.” t, e Fags "eu 
' The charging provisions of the En- 
glish Income Tax Acts are to be found 
in the schedules, and Schedule D of 
the English Act. of 1842(5 &6 Vict, 
c.. 99 which is similar to that of the 
‘English Act of 1918) provides that tax 
under that schedule shall be 


respect of "uM 


Lords. 


charged in- 


(a) the annual profits or gains aris- 
ing or aceruing— 


(ü) to any person residing in. Great 
Britain from any kind of property what- ° 
'ever, whether situate 


in Great Britain 
or elsewhere: and * 


(ii) to any person residing in Great 
Britain from any profession, tradé, em- 
ployment, or vocation. whether the same 
shall be respectively carried on in Great 
Britain or.elsewhere, and ` 

(iii) to any person whatever whether a 
subject of Her Majesty or not, although 
not:resident within Great Britain from any 
property whatever in Great “Britain, or 
from any profession, trade, employment 
or vocation ‘exercised within Great 
Britain. =e 

Section 41 of the same Act provided 
as follows:—‘‘And be it enacted, that 
the trustee, guardian, tutor, curator or 
committee of any person, being an infant, 
or married woman, lunatic, idiot or in- 


' sane, and having the direction, control, ‘or 


management of the property- or concern 
of such infant, married woman, lunatic, 
idiot, or insane person whether such 
infant, married woman, - lunatic, idiot 
or insane person shall reside in Great 
Britain or not, shall.be chargeable ‘to 
the said duties in like -manner and “to 
the same amount as would be charged 
if such infant were of full age, or 
such married woman were sole, or 
such lunatic, idiot, or. insane persorm 
were capable of acting for himself; and 
any person mot resident in Great 
Britain, whether a subject of Her Majesty 
or not, shall be chargeable in the name 
of such trustee, guardian, tutor, curator, 
or committee, or of any factor, agent 
or receiver having the receipt of any 
profits or, gains arising a8 herein men- 
tioned and belonging to such person, 
im ‘the like manner.and to the like 
amount as would be charged if such 
person were resident in Great Britain, 
and in the actual receipt thereof: and 
every such trustee, guardian, -tutor, 
curator, committee, agent, orreceiver shall 
be answerable for the doing of all such 
acts, matters, and things as shall; be 
required to be done by. virtue of this 
Act in order to the assessing of any 


z 
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such person to the duties granted by 
this Act, and paying the same.” E 
' The Finance (No. 2) Act’ 1915, (5^ & 6: 
"Geo. V, c. 89), section 31 lays down. . 
“(D Section forty-one ‘of the Income 
Tax. Act,” 1842 "(which relatés.;to the 
charge of Income Tax in special cases) 
shall, so far 'as it relates to the taxation 
of non-residents, be extended— E 
(a) so as: to.make-non-resident persons 
chargeable, to income tax in. the name 
of'any, branch: ór manager ‘as well as 
in the name of any factor, agent, or 
recoiver;and.* + ^. . mn dM. 
- (b) so as to: make non-resident persons 
80: chargeable; although: the - branch, 
factor, agent, receiver, or-manager may 
“not have the. receipt of the profits or 
gains of the non-resident... . — à 
`z (2). A: non-resident ‘person `. shall be 
chargeable in respect of any profits or 
gains arising, whether directly or in- 
directly, through or from any branch, 
factorship, - agency,’ receivership, -or 
management, and shall be so chargeable 
under section 41 of the’ Income Tax Act 
1842 as amended by this section in the 
name ofthe branch, factor, agent,'-re- 
ceiver, or manager." " - ^ “< tA ò 
. As pointed out by Lord Sterndale, M 
R.,.in Smidth &.Co. v. Greenwood (5) the 
duties mentioned in section 31 (of the 
English Finance ‘Act (1915) are “the: 
duties charged under Schedule .D ‘(of 
the Income Tax Act of 1842)and sub- 
section (1) of section 3l'does nothiüg 
more. than extend themethod provided 
by section 41 of carrying” out the charge- 
imposed by ‘Schedule D,-and “it. would 
be very strange. if another -subsection - 
of the: same section (sub-section 2). im- 
posed an entirely new ‘charge not with- 
in, the schedule 
if intended, should be carried: out with 
the greatest: clearness, and that if a 
reasonable meaning can be- given to` 
the sub-section without’ producing that 
effect, such a meaning should: be .given." 
It . appears. from the. last -part ‘of. 
‘Schedule D of the Income Tax of- 1842 ` 
. that the profits or gains of a non-resident 
must arise from trade. ete, exercised ` 
within the United Kingdom, and as Lord 
Sterndale, M. R:, says it-merely points out 
or, 80 to. speak, sums up the effect of sec- 


at all...such ` a ‘thing, -. 


tiori 41 of the Act of 1842 as extended 
by section 31 ofthe Act of 1915 still keep- 
ing ‘within the limits of the charge of 
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Schedule D. In other words the ‘liability ` 


to tax is controlled by Schedule D. under 
which it is essential that the profit, 
should accrue or arise from’ trade, etc. 
exercised within the United’ Kingdom 
and that-the territorial limits imposed 
by Schedule D cannot be taken to have 
heen widened unless by clear words to 
that : effect. - Itis contended by: the 
learned _ Advocate-General that ' the 
Indian Income Tax ' Act "VII ‘of 1918 
does not recognise the territorial, limit. 
Under section 3 of that Act income. in 
certain cases for purposes of the Act, 
shall’be déemed to be profits accruing or 
arising or to be received in British India, 


which indicates that income : in certain 


cases: :though not actually accruing’ 
arising nor received in British India shall 


for. the purposes of the Act’ be deemed to. 


have accrued, arisen or been received: in 
British India.” The Indian Act, thérefore, 


differs from the English Act in’ this‘ rés- . 
‘pect. Although,'therefore, section 31 (1) 


of the Indian Act VII of 1918 is , similar 
to section 31 of the English Finance Act, 
1915; there isthe'distinetion that ‘in the 


former there are no such words'as ‘appear’ 


in the latter, viz., “ shall be deemed to ibe 
income accruing, or arising within British 
India," i M E 


- The Madras High Court in the case’ of, 
the Secretary to the Board of Revenue,’ 


Income Thx, .Madras v. The Madras 
Export Co. (1) which ‘in ‘its facts. is 
similar to the present case has : followed 
the English case of Smidth &-'Co. v. 
Greenwood (4), .It hasheld that gection 
33 (1) of the Indian' Income Tax ‘Act did 
not Greate a: new category, of, income 


‘which could’be charged "under the Act 


in addition to'incomes mentioned under 


section 5 as chargeable - under the Act, ' 


but that section 33 (1) merely ‘provided a 


machinery by which non-resident foreig- i 


ners (amongst othérs) tradinëin ‘British 
India or having business connection in 
British India could bé taxed on income 
derived by them in British ‘India’. But 


the learned Judges-do not appear to have ` 


noticed. the ` difference between the 


‘Indian Act and the English Act‘in so far ` 


< 
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as the former lays down that certain 
profits though not arising or accruing 
‘in British Indiashall be deemed to arise 
or accrue in British India. 

'There'are ‘several’ matters, however, 
which haye to be considered and which 
haye been urged on behalf of the com- 
pany. The first is the position af section 33 
inthe Act. As stated above it comes 
ynder Chapter IV headed “ Liability in 
special cases. It isto be observed that 
sections 31 and 32 dealing with certain 
* special cases (such ‘as’ guardians of per- 
sons under p trustees, agents, 
or Court of Wards’. te.) . merely lay 
down that theitax is to be levied upon 
and recqverablé from certain  porsons, 
. while section 33 (l) provides that with 


regard io non-resident persons, income: 


in certain cases shall be deemed to be 
income ‘accruing or arising within British 
India. The provision would perhaps 
more appropriately come in after gection 
4 (2) of the Act XI 1922 which deals with 
the converse case: '' Profits and gains 
of'a business accruing or arising Without 
British India to a person resident in 
British Indie eem be deenied to he pror 
fits and gains of the year in which they 
arereceived or browght into British India, 


notwithstanding the fact that they did. 


not so accrue or arise in that year, pro- 
vided " that they are so received or 
brought in within three years of the end- 
of the year in which they accrued or 


a 

DES ‘3 of the Act VII of 1918 which 
comes under Chapterl headéd ‘Taxable 
income’ expressly lays down that the Act 
shall apply not only to income accruing, 


TE or received in British India, but. 


tó such income which under the 
provisions’ of this Act is “ deemed to 
accrue, arise or to be received in British 
India.” "That section contemplates some 
provisions in the Act according to which 
income though not actually accruing or 
‘arising in British India shall- be deemed 
: to have so accrued. or, arisen, and if a 
section in the subsequent part of the Act 
clearly lays’ down in what cases it shall 
be so deemed, such provisions must he 
taken as inéorpofated i in section 3 which 
deals with “ Taxable income,” and the 


mere fact that stely 1 provision could have . 
° 


.mentions * 


been more appropriately placed i in Bome 
other part of the Act, cannot take away 
its effect, if the meaning of the provision 
is clear. i 

Sections 7and 11 of Act IX of 1922 
show that income arising out of British 
India, may in somé cases be deemed 
chargeable with tax. ‘The first head of 
mi income under section 6 is. “ Sala- 

" and section 7 (2) lays down “ Any 

coe whieh would bechargeable under 
thishead if paid in British India shall 
be deemed to be so chargeable if paid to 
a British subject or any servant of His 
Majesty in any part of India by Govern- ' 
ment or by alocal authority established 
by the Governor-General in Council.” | 
The 5th head is “ Professional Earnings", 
and séction 11 (3) provides that “ Pro- 
fessional fees paid in any part of India 
to a person ordinarily resident in: British 
India shall be deemed to be profits or 
gains chargeable under this.head." It 
may be said that.sections 7 and 11 
appear under Chapter III headed “ Tax- 
able ineome,": and sections 7 and. 11 
along with others lay down in detail 
what would come under the “ heads ”' of 
income I to VI in section 6. That is 80, 
and we refer to those sections merely as 
illustrations of cases in which the income 
though not arising in British India shall 
be deemed to be chargeable with tux. 

The next point for consideration is that 
‘section 33 (1) speaks of "profits or gains 
through or from any ness connection 
in British India wl oas section 5 merely 
Income from business." If 
by the expression ‘! business connection ” 
in section 38 (1) was meant something 
different from “ business " in section 5, 
then it would be going beyond the 

‘“classes_of income” which alone accord- 
ing to section 5 are chargeable to inceme 
tax. Section 6 of Act XI of 1922 uses the 
word ^" heads" instead of “ clauses." 
The former expression seems to have 
been substituted to make it more com- 
prehensive, we think the same thing was 
meant by the two expressions “ business" 
and ‘ business connection " and for this - 
reason even if section 33 (1) be taken 
asa “machinery " section, as contended 
on behalf of the company, the agent can- . 
net be charged with’ income tax: nor zeon 


. Vol. 83]. 


the agent be deemed the assessee in res- 
pect of the income -tax, unless’ the prin- 
cipal is chargeable. Thé principal is 
chargeable with tax upon income from 
“business,” and unless the expression 
“business confection” in section 33(1) was 
used in the same sense as.“ business " in 
section 5, the principal cannot be charg- 
éd, and a fortiori the agent cannot be 
charged with the tax. The section ac- 
cordingly evenas a machinery section 
would be useless. The English Finance 
Act (No. 2) of 1915, section 31 (2) uses the 
words “ through or from-any branch, fac- 
torship, agency : receivership or. manage- 
ment,” and the comprehensive expression 
* business connection” was probably 
used in the Indian Act to cover all those 
words. Then ‘it is pointed out that the 
"Word “property " in section 42 (1) (which 
' was not in the previous Act VII of 1918) 


indicates that the section could not but’ 


17) 


-bea “machinery” section. It is con- 
tended:that the profits’ of “ property " 
. in British India must accrue or arise in 

British India, and the fact that the profits 
of "property " also shall in some cases, 


be deernéd to be profits accruing or aris- 


ing in British India indicates that the 
section was merely intended to provide 
for the method in which the tax was. to 
' be realised. | , 3 : 
The word “ property " seems to have 
been taken from the English Act, though 
the expression does not -appear.to have 
been considered in the English cases 
cited above. It is possible to conceive of 
eases where .a property may besituate in 
British India and the profits thereof may 
accrue or arise out of British India. : . 
The English Income Tax Acts lay down 
a territorial limit. The Indian Act Il of 
1888 followed the English Law, but in 
Act VH of 1918 and Act XI of 1922, the 
the Indian Legislature -appears to have 
gone beyond that limit. Whether that is 


politic and whether it contravenes the. 


comity of nations, it is not for us to con- 
sider. We have toconstrue the Act, and 
having regard to the essential difference 
in language between the English and the 
Indian Acts upon the point under con- 


sideration, we are unable to follow the . 


. English authorities decided with refer- 
ence to the English Statutes,or the Madras 
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case reférred to above. We accord- 
ingly hold that the ‘company are liable 
+o pay income tax having regard to the 
provisions of sections 33 (1) read. with 
sections 3 and 5. of Act VIT o£ 1918, and 
section 42 (1) read with. sections4 and 6 
of Act XI of 1922. . 

So far as the factory at Wyndhamgunj 


.is concerned, itclearly comes within the 


Act. Admittedly there isa manufactur- 
ing branch of the company at that place, 
and under section 2 clause (3) of Act VII 
of 1918 ‘business’ includes among other 
things any "manufacture." The income, 


\ 


therefore, from such manufacture would’ 


be income from * business ", and as such 

taxable under sections 3 and 5 of the 

Act. et JU 
. We.make no order as to costs. ' 


. Mukerjl, J.—Ihave read the judg- 


ment just now delivered by. my learned 
brother Chatterjea, J. and I entirely 
agree in the conclusions he has arrived 


.8t. In view, however, of the importance 


ofthe questions involved I ‘desire to 
make some further observations. 

Before dealing with the cases decided 
under the English Statutes to which our 
attention has been drawn, I propose first 
of all to deal with the relevant provisions 
of the Indian Acts. For this purpose, it 
is not very material to advert to the 
provisions of Act II of 1886, or the ' enact- 
ments‘which preceded the same or the 
subsequent amendments incorporated 
into the said Act by Act V of 1916 and 
Act XI of 1922. A perusal of. the several 
enactments makes it clear that the In- 
come Tax Actof 1918 (Act VII. of 1918) 
effected a radical change in the scheme 
and scope of operation of this branch of 
law. The Act of 1918 professes to be a 
consolidating and amending Statute ; on 
any point specifically dealt with in the 
Act the law is to be ascertained by 
interpreting the language used in 
the Statute in its natural meaning 
uninfluenced by considerations derived 
from the previous state of the law. 
Administrator General of Bengal v. Prem- 
lal Mullick (7); Norendra Nath Sarcar 


(7) 22 O. 788, 22 L A.:107; 6 Sar. P O, J. 603; 
llÍnd.Dee. (x, s.) 522 (P. O)  .". 
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v. Kamalbasini Dasi (8) and* Ramdas, 
Vithal das Durbar v. Amerchand & Co. 
(9). Reference to the previous state of 
the law would be.permissible for the 
purpose of aiding in the construction of 
a new Statute if any provision therein is 
of doubtful import: Bank of England v. 
Vagliano Bros. (10), Robinson v. Canadian 
Pacific Ry: (11), Mersey Docks v. Cameron, 
(19). Ipropose, therefore, to deal with 
the questions which arise.on this. refer- 
ence primarily in the light of the pro- 
visions of Act VII of 1918. Ths,question 
as to, what change, if any, was effected 
' by -Act of 1922 will be considered 
Jater. TENE, ve padi ; 
Reading section 3 (1) and section5 of 
that Act it would appear quite clearly 
that the.Legislature expressly enacted 
that save as otherwise provided by the 
Act, all income, that is to say, salaries, 
interest 'on ` securities, income derived 
from .house property, income derived 
from business, professional earnings, and 


income derived from other eources--is , 


chargeablé to income tax, provided it 
accrues or arises or is received in British 


‘India, or is under the provisions of the . 


Act, deemed to .accrue or arise or to be 
. received in' British India. 

The section is divided into two parts; the 
first part deals with areality, .e., wherethe 
income accrues or arises or is received in 
British India; the second part deals with a 
legal fiction i.e., where the income is deem- 
ed to accrue or. arise or be received in Bri- 
tish India. A close examination of the pro- 
visions ofthe Act discloses that the fic- 
tion dóes not purport to transform some- 

.thing unreal into real; the income is 


there,it has accrued, or arisen or been. 


_Teceived, the fiction only fixes the place 


(8) 23 C: 583; 23 I A. 18;6 Sar P.O J. 667, 6 
M L J. 71; 12 Ind Dee. (x. s) 374 (P.C). - 

(9) 35 Ind. Oas 954; 40 B. 630 at p 636, 24 C. 
Í (1916) 2 M. W N. 
.T 194; 31 M.L. 


C 214; 431 A. 164, 32 T. L. R .594 (P. C.). 
e (10) (1801) A. 0. "107 at p. 145; 60 L. J.Q B. 
145; 64 L. T. 353; 39 W R.-657; 55 J P. 676. 

> (11) 0899 A.. O 481 atp. 487; 61 L. J. P. C. 
79; 67 L. T. 505 š 


. (12) (1864) 11 H L. O. 443 at p. 480, 35 L J. M. ` 


C. 1; 13 W. R. 1009; 20 O, B e 8.) 56, 144 E R. 
1024; ll Jur (N. &) 746, 12 L. T. (x.s) 643, 145 R. 
R. 255,11 BTR. 1405. 
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where it is tobe deemed as having ac- 


.crued arisen or been received, and the: 


fiction is resorted to in order. to make 
some person otherthan the beneficiary 
liable. š ‘ š 
There is no provision in*the Act under 
which income-is deemed to be received in 
British India. There is only one pro-: 
vision, and that iscontained in section 


.83 (1) under which income is deemed to 


accrue or arise im British India. »Read- 
ing sections 3 (1) and 33 (1) together it 
would appear that it is income: which 
really accrues or arises or is received in 


` British India that is liable to tax; -by a 


fiction some -kind of income which ac- 
crues or arises to a person not resident of 
British India is deemed to accrue or arise 
in British India (ignoring the aspect that 
it accrues or arrises to & person Outside’ 
British India) for. the purpose of realis- 
ing the same from an agent resident in 
British India. All these kinds of income, 
however, are such as may be said to have ` 
accrued or arisen at different places in 
British India by reason: of its having 
been the direct or indirect result of some 


‘business connection there or outside 


British India where the ultimate transac- 
tions producing the profits or gains took 
place—but under the Act they are deem- 
ed to have accrued or arisen in British 
India so as to be taxable under the, Act 
and recoverable by making some person 
in British India responsible for its pay- 
ment, To appreciate correctly the exact 
significance of these sections a detailed, 
examination of some of, the provisions of 
the Act is necessary. 

First of all, turning to section 3 (1) of, 
the Act, we find the word "income" used 
there. Now, whatisincome? The térm 
is nowhere defined in the Act.-, The 
definitions of “Agricultural income” and 


: “total income" as contained in section 2 


afford very little assistance in determin- 
ing whatis meant by income. In the 
absence of a statutory definition we must 
take its ordinary dictionary meaning 
“that which comes in as, the periodical 
produce of one's work, business, lands 
or investments, considered in reference 
to its amount and commonly expressed 
in terms of money;- annual or periodical. 


receipts accruing to a person or. Corpo- 
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ration. (Oxford Dictionary).- The word 
clearly implies the idea of receipt, actual 
or constructive. The policy of the Act 
is tomake the amount taxable when it 
is paid or received:either actually or con- 
structively. “Aecrues” “arises” and "Is re- 
ceived” are three distinct terms. So: far 
. as receiving of income is ‘concerned: there: 
can be no difficulty; it conveys, a clear 
and definite meaning, and I ‘can think 
of no expression which makes its mean- 
ing “plainer than the word receiving 
itself. The words “accrue” and “arise” also 
are:not defined in the:Act. The-ordinary 
dictionary: meanings of these words have 
got tobe taken as the meanings attach- 
ing to them. . ‘‘Accruing” is synonymous 
with “arising” in the sense of springing 
` asa natural growth: or result; ‘he three’ 
expressions “accrues”: “arises” 'and'''is 
received” having been used in the section, 
strictly spéaking, “accrues” should not be 
taken as- synonymous with “arises” but 


in the distinct sense of growing or grow- ., 


ing up by way of addition or increase or 
as an accession or advantage; while the 
word “arises,” means comes into existence 
or notice.or presents itself. The former 
connotes the idea of a growth or accumu- 
lation and the latter of the growth or ac- 
cumulation -with a tangible shape so as 
tobe receivable. It is difficult to say 
that this’ distinction has been through- 
out maintained: in the Act and perhaps 
the two words seem to denote the same 
idea or: ideas very ‘similar, and the 
difference only lies ‘in this that one is 
more appropriate than the other, when. 
applied to particular cases.. It is clear, 
however, . as pointed out hy Fry, L. J., in 
Colquhoun v. Brooks (13) [this part of the 
decision not having: been affected by the 
reversal of the decision by the House 


of. Lords Colquhoun v. Brooks (14)] that - 


both ‘the. words are. used in -contradis- 
tinction to the word “receive” and’ indi- 
cate aright to receive. They represent 
a-stage ‘anterior:to the point. of -time 
when the income becomes receiveable 
and connote a character of the income 
which is.more or less inchoate. , . ; 


(13) (1888) 21 Q B. D. 52 at p.59; 57L J. Q. ` 
B. 439; 59 L. T. 661; 36 W. R 657,52 J P 645. 
` (14) (1889) 14 A. C 493 at p. 503, 59 Is. J. Q. B 
53; 61 L. T. 518; 38 W. R.3269; 54 J. P. 277, ~ 


One otter matter-need be noted in con- 
nection with thesection. Whatissought 
to be taxed must be income and it cannot 
Be taxed unless it has arrived -at a Btage 
when jit. can "be called "income". In 
order to. determine whether it is taxable 
under the Act the place where it has 
accrued or. has arisen or. has been. 
received'has got to be ascertained: The 
section ignores the person and only takés 
into account the place where the income- 
accrues, arises or is received. Income may 
accrue àt one place, arise at another and 
be received at a third. Again it’ may 


“accrue or arise in respect of or out ‘of’ 


something situated at one place but 

accrue, or arise to a person at a different 

place. :. S ME NEL M 
To apply the provisions of sections 3 (1) 


` and'5 aforesaid toconcrete cases; six differ- 


ent.classes. of cases will havé to be taken 
into account, viz., wheré the income ac- 
crues in British India, where it is deemed 
to.accrue in British India, where it ‘arises 
in British India, where it is deemed to 
arise in British India, where it is receiv- 
ed in British India and where it is deem-- 
ed to-be received in British India.” Upon: ' 
the plain meaning of the two -sections . 
aforesaid in all the above six classes of 
cases the income, provided it comes 
within one or other of the classes of in- 
come, mentioned in section 5 and is not’ 
otherwise saved or excepted by the Act, 
is chargeable to tax. 'Once an incomes: 
found to exist it will have td be examined 
whether'it has acóérued or arisen or been 
received in British ‘India. If so, it is 
chargeable. If not, the provisions ðf. the 
Act will have to be looked into to'find 
whether there is any. provision under: 
which itis deemed to accrue or arise or to 
be received in British India. , °° | ' 
Now of the six classes of cases afore- 
said, the last two may be’ dealt with 
in very few words, If the ‘income’ ig 
received in British India no’ mattet 
wherever it may’ have arisen Or accru- - 
ed, that is to say; ifit is received by a 
resident in "British India from sources 
that lie outside,.it is taxable. If it ig 
income derived from an outside sourcé 
and is received’ outside British India by . 
a person resident in British India, it is’ 
chargeable "if. this receipt outside is 
š ` b 
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deemed under the Act to be receipt 
within British India. The Act does not 
expressly say what income received by a 
person outside British India shall be 


deemed to' be received in British India, : 


80 as to be chargeable to tax by the 
operation of section 3 (1). Bo far as 
receipt outside British India is concern- 
ed there are two instances where such 
receipt has been made chargeable. The 
Act by section 10, sub-section (3), has 
made provision for a particular case of 
this nature by enacting that professional 
fees paid in any part of India to a person 
ordinarily ' resident in British India ` 
shall be déemed to be income charge- 
able under the head of professional 
earnings. ‘By section 6, sub-section 
*(2), any income which would be charge- 
able under the head of salaries if paid 
in British India’ shall be deemed to 
be 80 chargeable if paid to a British 
subject or any subject or any servant 
-of His Majesty in any part of India 
by Government or by a local authority 
established by the Governer-General in 
Council. I have not been able to dis- 
cover any other provision in the Act 
by which income which is received 
outside British India, (and which 
neither accrues nor arises in British 
India nor is, ‘deemed by the Act to 
accrue or arise in British India) has 
been made chargeable. Both these cases, 
however, are cases where the imposition 
may be justified by the consideration 
thatin one the income has accrued to 


a person who is ordinarily & resident- 


of British India and in the other it 
has accrued ‘or arisen to a British 
subject or a servant of His Tn and 
has been paid out of the British India Ex- 
chequer and has so accrued or arisen in 
British India. | 
Te turn, then, to the firat four classes, 
of cases, ‘for the sake of brevity and 
convenience they may be dealt with 
as really of two kinds—the distinction 
between “accruing” and “arising” being 
“left out of account for the moment. 
Taking the cases ofa resident and a 
non-resident separately in connection 
with the accruing or arising of income 
88 
Ioni acerues:, or arises in British 
rl 


aforesaid, the position is this: If. 


India either to a resident or a non- 
resident it is chargeable; for, as already 

observed, section 3 does not makeany dis- 

tinetion "between residents and non- 

residents. In the case ofa non-resident 

such or so much of his incofne as arises or 

accrues to him whether directly or in- 
‘directly from-any business connection 
in British India, is under section 33 
(1) to be deemed to accrue or arise in 
British India, and is so chargeable 
under the Indian Income Tax Act. It 

will be seen from the very nature of 
the cases contemplated by the section 

that no income which does not represent 
profits or gains, not accruing or arising 
in point of fact within British India 
hasbeen made chargeable by this section, 

nor is a non-resident made liable by 
this section, as he is already liable by 
reason of section 3 of the Act. The 
profits or gains made chargeable are 
profits or gains which have accrued or, 
arisen within British India. Section . 33 
(1), therefore, in my opinion, does not go 
beyond section 3 in any, respect :: it 
really makes no income chargeable which 
is not chargeable under. section 3, it 
imposes no liability on a non-resident 
which is not imposed by section 3, it 
merely explains what kind of income, in 
fact arising or accruing in British India 
to a resident outside is to be deemed as 
arising or accruing in British India for 
the purpose of the Act and provides for 
a method of realization, namely by as- 
sessing the agent and holding him liable 
for payment “ot the tax. It is interesting 
to note that whereas in section 3 (1) 

it is the income that is charged to tax, . 
in section 33 (1) the "profits" or "gains" 
are deemed to be the income so liable, 

indicating that only so much of the 
income as represents the profits or gains 
derived under conditions specified in 
the section are so deemed. 

The section as I read it only means 
that the non-resident assessee is to be 
made liable to tax for such profits or 
gains which accrue or arise to him 
directly or indirectly through or from 
any business connection within British 
India. He may have received the income 
outside British India; it may have 
accrued or arisen to him while ha. 
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was outside British India; but the' same 
or such parts of it 4s may be “taken to 
be profits or gains accruing or arising 
through sich connection are to'be deemed 
as income ‘accruing or arising in British 
India andso chargeable to tax. In my 
opinion, in such cases it will have ‘td be 
ascertained by the taxing authorities 
what profits or gains (out of thé income 
made by such a ape accrued or’ árogé 
to such person, directly or indirectly, 


` s through or from ‘any business connection 


in British India. This to my mind is 
the plain interpretation: of the Statute. 
The accrual or arising of income to a 


person is different to my mind from the . 


receipt’ of the income by him; and the 
overlooking of this distinction, in, my 
opinion, creates a confusion and: makes 
thé interpretation difficult. ; ` I 

The argument that section 33 (1) is 
only a "Machinery section" and should 
not be treated asà “charging section" 


loses all'its force in the light of this: 


interpretation. As already observed the 
charging section in- the Act is section 3. 
Section 33 (1) does not méan to travel 
beyond section 3. Its position in 
Chapter IV is not altogether undeserved 
.a8 it really imposes a liability on the‘agent 
asa special case. The drafting of the 
section, however, is not free from defects. 

We are not concerned with the policy 
of the Legislature or the question whether 
the Statutes infringe any principles 
regarded sacred by ‘the comity 
nations. But at the ‘same time I do not 
see how the above interpretation will 
lead to an unreasonableness or absurdity 
as it would only charge to tax profits 
or gains which may' be attributable to 


business connection , in British India. . I 
` British India. 


It is obvious, that if they are attribut- 
able to such connection there is no 
reason why they should not be legiti- 
mately charged to tax. It is sufficient 
to say that the imposition of a tax under 
circumstances such as these would not 
in any Way militate against the well 


known principle that the power of taxa- | 


tion of any State is, of necessity, limited 
to persons, property or business within 
its territorial jurisdiction. 


brings us’ to’ the next question: . 
. 88 to. what is meant by “business con- 


of 


nection"?". By section 4 of the Act 
“income derived from business” is liable 


‘to tax. It has been argued that unless 


the income which is-now sought to be 
charged ‘amounts to income derived 
from business, it would not be chargeable 
under section 8 (1); and that section 33 
(1) by-enacting that profits and gains 
accruing or arising diréctly or indirectly 
through or from. business connéctioi 
with British India professes:to maké some: 
thing chargeable which is not chargeabld: 
under section 3 reád with section 5. The : 


.answer to this argument however ig 


that section 5 cl. (vi) includes “income 
from all other sourcés”, aiid‘ by section 11 
“Income derived from all-other sources” 
include ‘income and profits of every kind. 
and from- every source to "which the 
Act applies if not included under. any 
of the precoding heads i. e., (i) to (v). 
But even if it be argued that “income 
derived from all other sources” may 
hot refer'to income of this description; 
a question, with regard to which I 
do not wish to pronounce any definite 
opinion,—I do not see why "profits and: 
gains from business connection" should 
not be included in the general expres- 
sion “Income derived from -business” 
which is used in section 5, The expres- 
sion, it must be admitted, is dangerously 
vague and it'is much to be regretted 
that in, a fiscal enactment more precise 
expression has not been used. The 
meaning, however, does not’. admit of 
much doubt; for the context shows that 
it is such gains or profits as may be 
calculated: to have been miadé as being 
that part of the incóme of the now- 
resident which: i8 attributable to -the 
connection he has with a businéss in 
The word business is orie 
of large and indefinite import-and con- 
notes something which occupies attention 
and labour of a person for the purpose 
of profit. The word. means almost any- ` 
thing which i$ an occupation or `a 
duty requiring attention as-distinguishéd e 
from sport or pleasure and is used in 
the sense of an occüpation continuously 
carried on for the purpose of profita: 
Smith v. ` Anderson (15) . Rolls v, 
15) (1880) 15 Oh. D. 347 at - j 
304 i T 399; SW mar oe Des Ch. 
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Miller (16), Inland Revenue Commissioners 
v. Marine. Steam Turbine Co., (17). 
_conéern by reason of which one can fs 
said to have connection with such an 
“occupation is business connection. . 

Act XI of 1922 emphasises - the’ dis- 
tinction between “income” and "profit" 
or, "gaing" ` Dy introducting “profits” 


or “gains”: in section 4 which is the. 


charging , gection corresponding sec- 
tion 3 of ‘Act VII of 1918, and instead 
of the, expression “ Classes of income" 
and "income derived from business" in 
Bection 5 of the latter Aot, Speaks of 
. “Heads of Income, profits and gains” and 
“Business” in section 6. In section 42 of 
Act XI. of 1922 we find the words 
“business connection or proprety” in the 
“place of the words “business connection” 
in the corresponding section 33 (1) of 
Act VII of 1918. "These amendments 
cast the net wider, by iacluding profits 
or gains arising or accruing from pro- 
perty as well. It is not inconceivable 
as to how & non-resident can have profits 
or gains accrued to him through or 
from property in British India e. g., if 
&. property in British India is let out 
or the value of property in British India 
is increased and profits or gains accrue 


or arise but accrue or arise. fo a non-. 


resident, section 42 (1) will bring these 

rofits and. gains within the Act, they 
bene déemed to have accrued or arisen 
within British India. 
gains accrue” in British India where the 
property is situate though they may 
acquire only a tangible Shape where 
they are actually received., - A further 
amendment in the shape of the introduc- 
tion of a.sub-section, viz. : sub-section (2) 
together with an ceplenalion as to what 


is or is not to be deemed to be received ' 


. into British India, i is also noticeable. 
', Turning now to the English Statutes, 
in ‘Colquhoun v. Brooks (14) Lord Hers- 
Shell observed, “The Income Tax Acts, 
however, themselves impose a territorial 
e limit, either that from which the taxable 
° income is derived must be situate in the 
United Kingdom or ME person whose 


16) (1884) 27 ‘Oh. D: 71 at p. 88; 53 L. J^ Oh. 
; 50 L. -T. 597, 32 W. R> 806. 
DID 193; 89 L. J. E. B. 49; 191 L. 


t à 


Buch profits or , 


income is to be taxed nnd be resident 
there.". : This fundamental principle of" 
the English Statutes does not appear 
in Act VII of 1918 or Aet XI of 1922. 

The question of residence does not arise 
nor any territorial limitstare recognized 
by the charging sections of the'said Acts. 

Under the, Income Tax Act, 1842, (5 & 6 
Vic. c. 35) and the” Income Tax Act, 1853, 

(16 and 17 Vic. c. 34) the duty is charged 
upon annual profits and gains’ in thé 
nature of income from whatever source 
derived ‘and is imposed under section 5 
Schedules A to E inclusive, which are 
framed to include all such sources of 
income. Schedule D the operation of 
which is limited’ to the classes of in- 
come not charged under any other 
schedule, charges to tax income’ “for 
and in respect of the annual profits or 
gains arising or accruing to any person 
residing in "the United Kingdom from 
any kind of property whatever, whether 
situate in the United Kingdom or else- 
where and for and in respect of the 
annual profits or gains arising or accru- 
ing to any person residing in the united 
Kingdom, from any profession, trade, 

employment or vocation, whether the 
same shall be respectively carried on in 
the United: Kingdom or elsewhere” ; 
“And for and in respect of the annual 
profits or gains arising. or accruing to 
any person whatever, whether a subject 
of Her Majesty or not although not 
resident within the United Kingdom, from 
any property whatever in thé United 
Kingdom or any profession, trade em- 
ployment or vocation, exercised within 
the United, Kingdom.” In the case of 
a non-resident, therefore, question would 
arise as to whether the "profits Or gains 
have arisen or accrued to him from 
any trade exercised within the United 
Kingdom. In Sulley v. Attorney-General 
(2) it was held that wherever a merchant 
is established;-in the course of his 
operations "his 


over various places; he buys. in oie 


. place and sells in ariother; but he has one 
' principal place in which he may be said: 


lo trade, viz., where ‘his profits come 
home to him ; and that is where he 
exercises his trade, In the Indian Statute 
the. question where the trade is exercis- 


tod 


dealings must extend ` 


` 
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ed does not come in 8t all. In Grainger 
& Son v. Gough (8), it was held that a 
foreign merchant who canvasses through 
agents in the ..United . Kingdom for 
orders for the sale of his merchandise 
to customers’ in the United Kingdom, 
dees mot exercise: 'a' trade’ in the 
United Kingdom within the meaning 


'. of.the Income Tax Acts, so long as 


all contracts for the: sale and all de- 
liveries of the’ merchandise .to, cus- 
tomers are made. in a foreign country. 
‘Lord - Herschel in that case observed 
that there is a broad-distinction between 
‘trading with'a country and carrying on 
a trade within a country. Lord Watson 
observed that there may be transactions 
by or on. behalf'of a foreign ‘merchant in 
one country so intimately connected 
with his 
them it cannot be sufficiently carried on, 
which are nevertheless insufficient to 
constitute an exercise of the trade within 
that country within the meaning of 
Schedule D. Lord Watson further went 
on to observe referring to the case of 
Sulley : v. Attorney-General (2) as 
follows:-—“Thelearned Judges.recognised 
the principle that purchasing of stock 
in this country, with the view of trading 
in it elsewhere, does not of itself con- 
stitute an exercise of the trade in the 
United Kingdom when that; department 
of the business: from' which profits or 
gains are directly realized i is carried on 
in another country." These observations 
indicate that ‘profits. or- gains may accrue 
or arise to a'non-resident or may be 
realized or received by him in respect 
of business in a country which does not 
amount to exercise of trade in that 
country, and that such profits or: gains 
may arise directly or indirectly.' Thè 
English Statutes by using the words 
“from any trade exercised within the 
United Kingdom” left such profits or 
gains free, while the Indian Acts using 
a different phraseology in their charging 
sections included them. By the terms 
of section 33 (l)of Act ' VIL of 1918 and 
section 42.(1) of Act. XI of- 1922 they 
are to be deemed to have accrued or 
arisen in British India for the purpose 
of making the resident agent responsible 
for the tax. Section 4lof the Act-of 


business abroad that without 


1842 máy be read as follows: Any per- 
son not: resident in the United Kingdom 
whether a: subject’ of Her Majesty or 
not, shall be chargeable in the namé of 
any factor, agent or receiver having the 
receipts of any profits or gains arising 
as herein mentioned. By section 31, sub- 
section.2 ofthe Finance Act (No. 2)of 
1915. - “A non-resident person shall be 
chargeable in respectof any profits or 
gains arising, whether directly or in- 
directly, -through 'or from any branch, 
factorship, agency, receivership, ° or 
management, and shall bese chargeable 
under section 41 of the Income Tax 


-Act, 1842, as amended by this section; in 


the name ‘of the-branch, factor, agent, 
receiver or manager.” In Greenwood y. 


Smidth & Co. (6) the House of Lor 


affirmed -the decision. of Rawlatt, J., in 
Smidth & Co. v..Greenwood (4) and of the 
Court of Appeal Smidth &. Co. v. 
Greenwood (5). In that case it was 
held by the Court of Appeal that the 
sub-section was not a .charging sub- 


‘section but that it merely summed up 


the effect of'section 41 ofthe Act of 1849 
as extended by sub-section 1 of, section 
31 of the Act of 1915, still keeping within 


-the limits of Schedule D, and it was 


observed that to hold otherwise, would be 
to hold that such an important alteration 
has been madeon the basisof taxation asthe 
abolition of the condition of exercise of 
trade within the United Kingdom before 
a person not there resident can be taxed. 
“To take the latter course." -Lord Stern- 
dale observed, “would be to violate the 
well-known canon of, construction of 
taxing Acts that no one is to be taxed 
except by express words.” The Indian 
Law does not proceed upon the basis of 
such a condition but upon the: taxability 
of the income regarded from the point 
of view of the place where it-accrues, 
arises’ or is received or is deemed to 
accrue, arise or be received under the 
Act. lam unable to.assent to the view 
taken by the Madras High Court in the 
case of Secretary to the Board of Revenue 
Income Taz, Madras v. The Madras 
Export Co. (1) for it seems to me that the 
Jearned Judges in that case- proceeded 
upon the supposition that the Legislature 
intended no-change from ‘the earlien 
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Statutes which to a large extent were 
modelled on the English Statutes. That 
there is now & substantial difference is 


clear, and has been recognised in the. 


cases, amongst others, of Secretary to the 
Commissioner, Salt, Abkari and Separate 
Revenue, Madras v. Ramanathan Chetty 
un and. In re The Aurangabad Mille, 
id, (19) and In the matter of A. John & 
Co., ( k Tum i 
An objection has been urged that to 
include income, which did not arise or 
accrue in British India to a non-resident 
of British India would be to make - not 
- actual but “notional” income chargeable. 
The taxability of “notional” income is an 
idea uot foreign to the Act, for by section 
Spf the Act bona fide annual value of 
roperty has been made assessable as 
bus income which has accrued to the 
property, though it may not havé actually 
&risen from it. It is notional in the 
sense that its quantum has to be deter- 
fninéd by calculation but itis real in the 
senge that it has actually accrued. 
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` 


on such percentage of the turnover :80 


accruing or arising as the Income Tax 
Officer may consider to be reasonable, or 
an amount which bears the. same pro- 
portion to the total profits of. the busi- 
ness of such person (such profits being 
computed in accordance with the pro- 
visions of the Indian Income Tax Act), 
as the receipts so, accruing or arising 


` ‘bear. to the total receipts of the business 


or in such other manner ás the Income 
Tax Officer may deem. suitable." The 
Rule is drawn from the English Statutes 
and its sufficiency or validity is nota 


matter for our consideration in. this . 


Reference. 

Chotzner, J.—I agree, 
N.H.& K.8. D. Reference answered , 
affirmatively. |. 


4 


‘In my opinion, therefore, the answers. ` 


to the questions submitted for our deci- 
sion should be in the affirmative. 


The question as to how thé profits or 


ains attributable to bisiness connection 
in British India have to bé calculated or 
ascertained is not a matter within the 
scope of this Reférence. The Board of 
Inland Revenue in the exercise of the 
powers conferred by section 59 of the 
Tndian Income Tax Act (XI of 1922) 
have framed certain Rules of which rule 
$3 runs as follows:—‘“In any case in 
which the Income Tax Officer is of 
opinion that the actual amount of the 
jnéome profits or gains accruing or 
arising to any person residing out of 
British India whether directly or in- 
directly through or from any business 
cónnéction in British India cannot be 
ascertained, the amount of such income 
profits or gains for the purpose of assess- 
ment tó income tax ‘may be calculated 
e 


(18:53 Ind.. Cas. 976; 43 M. 76 at p. 86; (1919) 
AE CW:-N.820; 10,L. W. 570; 37 M. L. J. 663; 9 


. T: 447 (E. B.) T - i 
M Ego 9; 45 B.- 1286; 23 Boni: L. R. 


Toro) 58 Ind. ab. 836; 43 A. 139; 18 A. L, J. 1017; 
gp. ) 95 R 08) 394, 


. sibly can; against the risk of a: 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 13 or 1922. 
April 24, 1922. . 
Present :—Mr. Cecil Henry Walsh. 
and: Mr. Justice 'Ryves. 
Musammat KHUNDI DEVI-OrrosrTE : 
PARTY—AÀPPELLANT : 


; versus 
CHOTEY LAL—APPLICANT 
P —RESPONDENT.  ' ; 


The exercise of | j 
i ip matters by a District Judge is by 
no means to be weighed in golden scales like the 
ordinary trial of a suit between parties for money 
or land, and so ‘long as the order of the District 
Judge is reasonable the High Court should riot 
interfere with it on the grouiid of a lack of that 
formality and precision of procedure which the 
Givil Procedure Code exacts ftom a Court in 
India in the trial of a suit properly 86 called. 
[p 289, col. 1.] : 
It is necessary for every Court, dealing with a 
ianship matter, to provide, ds far as it pos- 
ild being allowed 
to run wild. [p. 290, col. 1] : 
Appeal from. an order of the’ District 


7 J udge, Agra.. 


Mr. G. L. Agařwala, for the Appellant. ' 
Dr. K. N, Katju, for the Respondent, 


» 


à 
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Walsh, J. This is one-of those, 


‘difficult cases in, which the mother 
_appeals against an order appointing the. 
father persona} guardian of the minor, 
thereby taking out of the -custody of 
‘the said mother her infant boy of six. 
It is needless to dwell on the painful 
nature ofa case of this kind, which is 
bound to inflict mental suffering upon 
one or other of the parties, whatever 
order the Court may, think it its duty 
to pass. -Unfortunately the. father and 
mother are living apart and, at present, 


seem unable to keep a happy home in. 


‘one another’s company. The mother is 
a parda nashin lady who resides with 
-and is doubtless under the influence of 
her own family, who are said to be well- 
to-do merchants. To the knowledge of 
the learned Judge, who disposed of the 
matter (and in these guardianship cases 
one to assume a good deal ‘of 
knowledge on the part of the Court, 
which is really a Court trusted by law 
to decidé them, although the matters 
may not. appear quite strictly on what 
is called the record), there had been 
` previous- unpleasantness between’ this 
married couple. The mother hadapplied 
for an order: against her husband, as.& 
lunatic, an: application which judging 
from the, fate it sustained, provided 
some evidence against herself, which 
might have justified a similar application 
against her; and ‘one of the uncles, 
who is accused of being behind this. 
application, had made'what the same 
Judge described as & most .impudent 
‘application to be appointed guardian 
himself, which he did not even attend, 
to ‘support. “As long as I sit in this 
Court, at any rate, I shall turn a deaf- 
ear to all arguments based upon pro- 
ceedings under the Guardians and Wards 
Act. which attack them on the ground 
‘of a lack. of that formality and pře- 
cision of. procedure which .the Gode 
exacts from a Court in India in a trial 
of a. suit. properly so ‘called’ The 
exercise of a parental -- jurisdiction in 
guardianship matters by à` District 
. Judge is. by-no means to be - weighed- 
in golden scales like thé ordinary trial” 
of: suit between parties “for” money 
19 
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.or land, ‘nd under the painfil eireum- : 


stances of. this case, and with . the 
previous knowledge that -the learned ` 
Judge must have had about the family, 
we think the learned Judge was quite 
entitled to receive and to, weigh a 
report:called for by him from a person 
in the responsible post of a Tahsildar - 
under the control of the Collector. We 
are not impressed by Mr. Agarwala's 
contention that he has -acted without 
-proper regard to the Act of Parliament, 
Statute, or the Laws of Evidence; of 
the procedure laid down by ‘the Givil 
Procedure Code. On the whole, the 
order of. the learned Judge appears to 
us to be & reasonable one. Mr.-Agar- 
wala has succeeded: in making one rea] , 
attack upon it. The learned Judge said 
he was prepared to reconsider the matter 
if the mother got an order for separate 
maintenance from a Oivil or Criminal 
Oourt. This is perhaps hardly.a relevant 
criterion to test the bona fides: of an 
Indian parda nashin lady. living with 
her family as this lady is doing. No 
doubt the Judge wanted to see whether . 
there was a genuine test which could be 
applied to the reasons which animated 
the lady in living apart from her hus- 
band. We agree with Mr. Agarwala 
that this wab putting perhaps too severe, 
a strain, upon the -lady. -We have 
certain statements before us made omw 
affidavit by the father himself, in an, 
interim application to to this Court, and. 
also måde by a pairokar'of the lady. 
(we should have thought more. of the. 
lady and her relations if one of. them, 
had had the courage to make an, affidavit 
himself instead of leaving it to a; 
pairokar) which the learned Judge had, 
not, and even assuming that the. 
learned Judge had not sufficient reasons 
for making the order that he. did, we; 
are satisfied, on the additional matter; 
before us, that the order which he- 
made was' right. Painful though it may 
be, tọ the mother, we. think there is: e 
nothing which could justify us in, 
depriving the. father of his natural 
and legal right to the custody of his, 
own child, assuming as we believe him ` 
to be an, ordinary, respectable citizen. ! 
with ‘the :natural feelings. of, h father; 


/ 
. 
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.In the interval Chotey Lal, the 
must file an affidavit, a copy’ of which: 


We have no evidence 


as a person who was likely 'to do any 
injury either to the person or property 
of his own child. We should have been 


"better satisfied if he had stated on oath 


the women folk who assist him in 


` keeping his house and under whose 


eyes the boy will be when he comes 
into the house. The father is stated, on 
the record, to be living alone, and he 
has not mentioned the matter in his 
‘own ‘affidavit, but we are assured that 
he has in fact a sister living with him 
who would presumably be reponsible 
and trusted by him to look after the 
child in the way in which even a loving 
father is unable to do. We should also 
have preferred to know exactly: what 
intentions the father has with regard 
to the immediate education of the child, 
particularly as we are taking it away 
from the mother. It is: necessary for 
every Court to provide, as far as it 
ossibly can, against the risk of a child 
Bone allowed to run wild. But these 
are matters which must be usually at- 
tributed to the good sense and good. 
feelings of a father who wants to look 
after his own child, and the absence of 
any explanation with regard to the 


‘arrangements does not appear to us 


sufficient reason for holding our hand 


with regard to the execution of the: 


order; but we do think there are 
grounds which we must: insist upon 
as.in the nature of a security for the 
father's proper treatment of the son in 
the near future. 

We confirm the order of the ‘Judge 
appointing the father guardian of the 
child and of the property. We remove 
the stay which has been imposed by 
previous orders of this Court, and 
‘direct the mother, in whose custody 
the child is, to produce the child or to 
make arrangements for its ' production 
in the Court of the District Judge next 
Saturday morning for ihe purpose of 
handing it over to the father. 

We: ae the further hearing of the 
case until Monday the 24th April, 1922. 
ther, 


must: be ` supplied to Mr. Agarwala, 
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‘towards ‘his son. 
which would justify us in treating him. 
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stating the arrangements which he has 
made or proposes .to make, for the | 
female relations who will look after his 
house and who will look after the boy, 
and the arrangements which he proposes 
to make for the boy’s education. The 
nature of his affidavit and his method 
of living up to it, will be the test of 
his bona fides ‘On the other hand, as a 
locus penitentic, as we recognise that it 
must bea painful matter for the mother, 
although we do not direct it, we give 
the motber or any brother of hers, 
Basdeo for example; whom she may 


. appoint, liberty’ to appear before us in 


person on the date fixed to give evidence, 


‘if he sees fit or is so advised by Mr. 


Agarwala, on the final diposal of this 
matter when the affidavit of Chotey Lal 
is filed. | 





In particular and without prejudiee to 
the genérality of the foregoing observa-' 
tions, we direct that an order be issued 
forthwith and communicated to the Dis- 
trict Judge at Agra, that Musammat 
Khundi Devi either produce or make 
arrangements for producing her infant. 
son before the District Judge next 
Saturday at 10-30 a. m. for the purpose 
of handing the boy over to the father, 
and that Chotey Lal do file an affidavit 
in this Court in accordance with our 
direction. 

After hearirg the father cross-examin- 
ed on the additional affidavit which he 
has filed in accordance with our order, . 
we have no hesitation in confirming the 
order of the Court below and dismissing 
the appeal. 

Z. K. 





Appeal dismissed. - 





PATNA HIGH COURT. 
First Orvin Appran No. 204 oF 1919. 
December ' 12, 1922. 
Present:—Sir Dawson Miller, Kr., 
Chief Justice, and Mr. Justice Foster. 
Thakur TAJESWAR DUTT— 
PLAINTIFF-—ÀPPBLLANT 


] versus : n 
LAKHAN PRASAD SINGH AND orumgs - 
—DEFENDANTS—RESPONDENTS. . 

Civil Procedure Code (Act -XIV of 1882), 8. 443-4 
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Guardian ad litem, appointment of , ex- 
press, whether | necessary —Certificated. guardian, 
á tof : 


of. 

There is nothing in the Civil Proceduré Code, 
1882, which requirea the Court, to obtain the ex- 
press consent to act of a proposed guardian ad 
item, before appointing him in that capacity, 
although where the proposed guardian has, been 
served with notice and objects to appear as such 
on behalf of the ward, the Court ought to appoint 
some other proper person to act as guardian. 
[p. 294, col. 2.} . : 

Where a certificated guardian has been served 
with notice that it is proposed to appoint him the 

. guardian ad litem of his ward and no objection is 
taken by,the proposed guardian to this course, 
the Oourt might properly assume that he has no. 
objection to the proposed appointment and in fact 
consents thereto. [ibid.] š | 

Case-law reviewed. : 


First appeal from a decision of the 
Additional Subordinate Judge, Muzaffar- 
pur, dated the i9th December,1918. . 

Mr. Sultan Ahmed (with him Mr. H. 
Prasad), forthe Appellant. I 

Mr. C. C. Das (with him Mr. S. Saran), 

for the 


Respóndents. : 
. JUDGMENT. 

Miller, C. J.—The suit out of which 
this appeal arises was instituted by, the 
` appellant as plaintiff on the 13th Septem- 
ber, 1915; to recover back : from the prin- 


‘cipal respondents in this appeal certain - 


properties purchased in execution of a 
mortgage decree, obtained by them 
against the appellant in the year 1897, 
on the ground that the decree and the 
subsequent sale were obtained by fraud 
and collusion and that the appellant, 
then a minor, was not properly repre- 
sented as defendant in the suit. 

The learned Additional Subordinate 
Judge of Muzaffarpur, (before whom . the 
suit came for trial, by his judgment, 
dated the 19th December; 1918, . found 
that the appellant was ‘properly repre- 
sented as defendant in the mortgage 
Buit, that no fraud or collusion had been 
practised and that the present suit was 
barred by limitation. He accordingly 
dismissed the suit. ` 

The facts out of which the present 
dispute arises are shortly 'as follows. 
In the year.1892, Thakur'Rameshwar 
Dutt, the father of the appellant, execut-. 
. eda mortgage bond in favour of Babu 
, Kosal Singh, the father-of the first. de~ 
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fendant antl‘Dund Bahadur Singh and 
Ram Prasad Singh, the second and-third 
defendants, whereby he hypothecated 
the properties mentioned in the first 
and second schedules of the plaint to 


secure a loan advanced by the mortgages, 
`. * ` 


with interest. . 

In 1893, Thakúr Rameshwar Dutt died 
leaivng two widows. A few months 
later, in September or October, 1893, the 
appellant was born to Musammat Bhag- 
wati Kuer, the younger of the two 
widows., There is a dispute as to thes 
date of the appellant's birth upon the 
determination of which the question of 
limitation depends and which will be 
discussed. later. Itis sufficient to say. 
here that I am satisfied, on the evidence, 
that the plaintiff was born in the year 
‘1893, and came of age within three years 
of the date of the institution of the pre- 
sent suit and. thatit is not barred by 
limitation as found by the learned Sub- 
ordinate Judge. ' 

After his father's death, dnd up to the 
year 1896, the appellant wás under the 


guardianship of Rai Barmand Bahadur, . 


&'brother of his father’s senior widow 
;Musammat Jagu Kuer. In that’ year 
Bhagwati Kuer was -appoihted -guardian 
of the appellant’s person and property 
under a certificate of guardianship 


duly granted by the District Judge of- 


Chapra. | 

On the 3rd August, 1897, the mort- 
'gagees brought a suit before the Subordi- 
nate Judge of Saran'.to' enforce their 
mortgage impleading as defendant, the 
appellant, then a:minor, through “his 
mother and guardian, Bhagwati -Kuer. 
No written statement appears to have 
been filed on behalf of the appellant in 
defence to the suit and .on the 29th 
November, 1897, the learned Subordinate 
Judge, after hearing thé'.evidence in 
support of the plaintiffs claim .in that 
suit, pronounced judgment in their 
favour and passed a decree ex parte 

ainst the appellant. On the 14th May; 
1898, the decree was made absolute and 
in due course the mortgaged properties 


were sold in execution and purchased by 
the mortgagees. Tliese proved insufficient 
to satisfy the decree and subsequently 


. othert ancestral properties. df the ‘aps 
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pellant mentioned in: sthedule HI of thé 
plaint were sold in pursuance ofa sup- 
plementary decree obtained against the 
appellant forthe unsatisfied portion of the 
mortgage-debt.. š . 

The case.made by the appellant in his 
plaint and which he endeavoured to sup 


, port by :evidence, was that his mother, 


who was his certificated guardian in the 
year 1897, was a young,’ inexperienced 
and illitérate-woman and entirely in the 
hands of her amlas, who were friendly 
swith thé members of the respondents’ 
family, and . that the; respondents, in 


‘collusion with the amlas, instituted the 


mortgage suit and-obtained an ex parte 
decree against the appellant by Suppres- 
sing service of notices upon the appel- 
lant and his mother and that having won 
over the Court peon they caused him -to 
make a false return of service. He 
‘further pleaded that all the subsequent 
proceedings, including the sale proclama- 
tion and sale, were tainted with fraud 
ond no notices were served: and that he 
and presumably his mother who has been 
added asa pro forma defendant in the 
“present suit, remained in ignorance .of- 
what had taken place until the year 1914 
After he came of age. He: further con: 
-tended that the prices fetched at:the exe- 
„cution sales.were much below.the real 


‘ value òfithe property. He also pleaded 


‘count thedecree and subsequent 
“ings were not binding upon him, 


“that his mother never consented to be 
made his guardian.ad litem in-the mort- 
gage suit, and ‘consequently he was not 
-properly,represented and that on-this ac- 
proceed- 

The evidence in support of the charges’ 
of fraud and collusion and non-service of 
“Processes was of the most vagüe and 
“general character. It was denied by the 
respondents' witnesses and the learned 
‘Subordinate Judge refused, and, in my 
opinion righfly refused, to believe it. 
.The records of the case in so far as they 
«bave been.preserved show conclusively 
‘that notices were duly served and that- 
"All the proceedings were regular, and, 
Saree a the appellant did not appear to 
‘defend the suit,-there is. no suggestion 
-from first to last.that the mortgage bond 
.upon which the-suit was based was not 


S perfectly proper and yalid instrument 
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or that the: 'cireumstances were such 
that the mortgagor was not, empowered’ 
to hypothecate the family property. Im 
fact the learned Government Advocate, 
who appeared.on behalf of the appellant. 
in this appeal, abandoned the contention 
put forward in the ‘Trial’ Court that the, 
decree was obtained by fraud or collu- 
sion or that the sale prices were inade- 
quate." « M 

He contends, however, first that the 
suit is not barred by limitation, and; 
secondly, that the appellant was not pro- 
perly represented in. the mortgage guit, 
as his mother, although appointed by the 
Court as guardian ad litem, did .not ex- 
pressly consent to act as such and' offered: 
no defence tọ the action. . n 

The fitst of the’ ábove - questions’ de- 
pends mainly. upon the evidence of 
BhagwatiKuér as to the date of the ap- 
peront birth. The learned Additional 

ubordinate Judge cohsidered, -upón the 
evidence, that the-appéllant had failed to 
make out that he came of agé within 
three years of the 13th Séptember, 1915, 
when the-suit was instituted. He was 
much influenced by the fact that the ap-: 
pellant's horoscopé had not been proe 
duced and rélied upon'an answer piven 
by his mother in eross-examinütion ag 
showing that he was-born at an earlier 
date than he alleged.. It is thé- appel- 
lant's case that he was a posthumous 
‘son born about' four months after the 
death of his. father. -This is spoken tó 
not only by the Widow but by a, number 
‘of other. witnesses ahd -his father's: death 
is stated to have taken place in the year 
1893. The appéllant explains the non- 
production of his horoscope by- statin 
that it had been -missing- for a long 
period. The verbal ‘evidence alone 
might perhaps be of no greàt weight but 
there are certain docümerits in the case 
which appear to my mind to fix the 
date of the plaintiffs: birth béyond 
all reasonable doubt. In the application 
for obtaining certifi»ate of guardianship 
under Att VIII o£1890, filed by Bhagwati 
Kuer «before the - District Judge. at 
Saran in +1896, before the mortgage suit 
was ingtitufed, and wWhén the présent 


‘dispute as to the date of the appellant's 


-birth oftld.not--have been -foreséen, it ] 
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in 1300-F. (1893 A. D;-and; that on his 


- death the appellant was born to Bhagwati ` 
Kuer on the12th October, 1893. There- 


Seems no reason why, the information 
there given, shduld have.been false. as 


‘there was apparently nothing to be. 


gained by concealing the truth. of the, 
statement so made at a time when the 
` facts must have been fresh in thememory. 
of the applicant. Again, in 1802, on an 
application made for appointing a new 
guardian of the appellant in place of 
his mother the order of -the learned 
District Judge states that the minor 
will come of age in 1914 which again fixes 
his birth asin the year 1893, although 
the month ef his’ coming of: age is 
said to be September and. not October, 
as in the, previous application." At a 
` later period, in May, 1910; Bhagwati Kuer 
` appears to have stated that her son was 


then 18 years old. This appears from. 


&n.order of the District Judge of Saran 
made two years later, in May, 1912, 
when the appellant applied to be re- 
leased from guardianship. ‘ The learned 
District Judge on that occasion appears 
to have relied upon the later state- 
ment of Bhagwati Kuer rather than upon 
that which appears in tlie-order made 
` in 1902 and assuming that the appellant 
wa8 born in September, he calculated 
A4hatin May, 1910, when Bhagwati Kuer 
said he was 18 years of age, he would 
in fact be 18 years nnd 8 months, and 
that consequently he would come of age 
in September; 1912. He accordingly 
‘made an order that she should be re- 
„leased from guardianship on the 14th 
‘September, 1912. Tt is not unusual for 
.witnesses in this'country to spesk. of a 
person as being so many. years old, say 
.18, when in fact he'is only in his 18th 
(year, and if Bhagwati Kuer’ was a year 


rout, in her caléulation when she made. 
¿the statement as to her son's age in 1910. 


.it would mean that he was then in his 

17th year which would, be completed in 
.,Beptember, 1910. The learned.’ District 
‘Judge, ‘however, considered upon: the 
.materials he. had before him, that the 
,appellant- would come of age in Septem- 
cber 1912 and released him from guardian- 
Ship: on; that. day: ; The appellant 
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cher 1812.: It follows, thereforé, that the 
‘jsuitis pot time barred,  .25:5 5 7 3 
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has apparently accepted ithis-ever since. 
and pleads that he in fact came of age'* 
on that date. Even £o the.suit was in--. 


. stituted ‘within three years of that date,' 


In my opinion the more reliable evidence: 
is -that given in 1902, which appears’ ` 
both in the applicàtion for appointment 
as guardian in the Judge's order and ' 
which shows the appellant to have been; 
born in 1893.; -Apart from the non- 
production of the horoscope the learned’ 


_ Additional Subordinate Judge interpret- , 


ed an answer given in cross-examination: 
by Bhagwati Kuer as meaning that! 
the appellant was born some three years 
earlier than 1893., It was, as he states, 
an admitted .fact that Rameshwar Dutt, 
the appellant's father died in 1300-F. 
(1893, A. D). It was also alleged that 
the appellant had: a sister born’ about 
.& year ‘earlier than himself and ' the 
evidence was ‘to the effect that Ram» 
eshwar Dutt died about four years after 
his marriage to Bhagwati Kuer. Tha 
widow in, her evidence stated that the 
daughter died, about a year after her. 
birth which was shortly -before the’ apr 
pellant was born. After various ques- 
tions upon these matters she was asked 
in crogs-examination how many ‘days 
after the déath of her girl her husband 
died. Her answer was “in the 4th year.” 
It'is tomy mind quite clear, from thè 
context ‘that thé witness meant that: 
her busband died in. the fourth year of 
her marriage. The learned Subordinate 
Judge, however, has taken this to mean ‘ 
that Rameshwar Dutt diod ‘four years 
after his daughter.and if the appellant 
-was born at or about the time when 
his sister died he must have been born' . 
‘four years or thereabouts before ‘ his” 
father’s death and as the. father admit- 


.tedly died'in 1893, the appellant must 
-Have been born four years earlier: "It 
‘is quite obvious, to my mind, that the 
.answer given was not intendéd' to, and 
-cannot - bear his’ interpretation. 
‘an: interpretation would‘ be at variance I 
. with the whole of the rest of the witness's 
-evidence, I am satisfied that thé appel- 
‘lant’ came..of age probably in 1914 and 


Such 


certainly not earliér than the 4th Septem- 


v e 
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. With regard to the second point, 
` although much of the matter originally 
,upon the record ‘in the mortgage suit 
has nolonger been preserved the order- 
` sheet is still in existence and a certi- 
'.fieate copy has been put in evidence. 


From this it appears that the plaint was: 


filed on the 3rd August 1897, and notices 
were ordered. to issue on ‘the minor and 
his proposed guardian. The notices 
were duly served and the return of 
Service is recorded. The order appear- 
ing on the 17th September, is to this 
effect : I š l 
"Notices upon the minor defendant 
&nd his proposed guardian duly served. 
No objection made, Let Musammat 
e Bhagwati Kuer be appointed guardian 
ad litem of the minor defendant and 
summons !be issued upon her fixing the 
25th November 1897. Plaintiff to file 
talbana and form of summons at once.” 


On the 5th November the return of 
Service of summons upon the defendant 
through his proposed guardian was filed 
and on the 25th November the entry 
is: 


“The defendant on due service of 
summons does not appear. Case will 
stand ex parte against him." 


: After taking evidence, judgment was 
delivered on the same day and the suit 
decreed ex parte. Itis quite clear from 


this that service of summons was duly' 


made both in the first instance and 
s again upon the application to appoint 
the guardian and that no objection was 
taken, and that then Musammat Bhagwati 
Kuer was appointed guardian ad litem 
of the minor by the Court. As already 


stated the Musammat was at that time the 


duly éertificated guardian of the person 
and property of the minor, appointed 
by competent authority in that behalf. 
By section 443 of Act XIV. of 1882, the 
Civil Procedure Code then in force, it 


is provided that where the defendant to’ 


& suit is a minor the Court, on being 


satisfied of his minority, shall appoint a 


proper person to be guardian for the 
suit for such minor. As originally 
enacted ,the section proceeded thus : 

_ “The guardian for the suit is not a 
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within the meaning ofthe Indian Majori 
Act, 1875, section 3." . i 

This second paragraph was repealed 
by the schedule of.the Guardians and 
Wards Act (VIII of 1890), and by sec- 
tion 53 of that Act,. the following. 
paragraph was added to section 443 of 
the Civil Procedure Code: 


“Wherean authority competentin this be- 
half has appointed or declared a guardian 
or guardians of the person or property, or 
both, of the minor, the Court shall appoint 
him or one of them, as the case may be, 
to be the guardian for the suit under 
this section, unless if considers, for 
reasons to be recorded by it, that some 
other person ought to be so appointed.” 


It was incumbent, therefore, upon the 
Court, unless special reasons appeared, 
to appoint Bhagwati Kuer the guardian 
of the minor for the suit and such ap- 
pointment was made. I am prepared to 
concede that where the proposed guar- 
dian has been served with notice and 
objects to appear as such on behalf of 
the ward the. Court ought to appoint 
some other proper person to act as 
guardian. There is nothing, however, 
in the Act of 1882, which requires the 
Court to obtain the express consent of the 
guardian to act before appointing him 
in that capactiy, and where a certificat- 


‘ed guardian, has been.served with ‘notice ' 


that it is proposed to appoint him the 
guardian ad litem of his ward and no 
objection is taken by the pro d 
guardian to this course, the Court hight 
properly assume that he has no objection 
to the : proposed appointment and in 
fact consents thereto. -Whether more 
direct evidence of consent would be 
mecessary under the provisions of the 
Code of 1882, in the case of the ap- 


-pointment of a guardian ad litem who 


was not tho certificated guardian of the 
minor it is not necessary to consider as 
Bhagwati Kuer was in fact in 1897 the 
certificated guardian of the appellant. 
There are, however, cerai T 
relied upon by the appellant for the 
proposition that the consent of the pro- 
posed guardian ad litem isnecessary before ' 
the Court is competent to make ‘the 
appointment, In ‘Narsing Narain v,. 
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Sheikh Jahi Mistry (1) it was held that‘ 
where the mother of an infant defendant 
Who was proposed by the plaintiff ag 
guardian ad litem of her infant son never 
consented to act as such it was not com- 
petent to the Gourt to &ppoint her as 
guardian, That. was a case under the 
Code of 1882. In that case it appeared 
that the father 
had been appointed guardian of the per- 


son and property of the infant, under Act ` 


VIII of 1890, before the suit was institut- 
ed. The appointment of the mother was, 
therefore, invalid both under the provisions 
of section 443 of Act XIV of 1882, which 
require the duly constituted guardian to 
be, appointed guardian ad litem, unless 
the Court considers for reasons to be 
recorded by it, that some other person 
ought to be appointed, and under section 
457 which prohibits the appointment of 
a married woman, and for these reasons 
the appointment was declared to be invalid, 
There is, however, a passage in the judg- 
ment to the effect that it is an elementary 


. principle that no person can be appointed : 


to actas guardian ad litem of an infant 
without his consent; For this proposition' 
the case of Jadow Mulji v. Chhagon Rai 
Chand (2) was relied upon. The’ latter 
case, however, is merely an authority for 
the proposition that the Legislature 
did not intend to force’ the office of 
guardian ad’ litem on any person 
against his will and it'appears from the 
report of the case that the proposed: 
guardian bad declined to act as such. 
Again in Balkishan Lal v. Topeswar Singh 
(3) it was held that no.person could be 
appointed guardian ad litem without his 
consent and that merely because a plaint- 
iff chose to propose a certain person as 
guardian ad litem of an infant defend- 
ant it does not follow 
is bound to accept the office. In that 
case, however, the person appointed was 
the father of the infant and his interest 
was foundto be adverse to that of the 
son. In Dinabandhu Nandi v. Mashuda 
Khatun (4) it was also held that where 
a proposed guardian did not enter 


18 Ind. Cae. 414; 15 C. L, J. 3, 
Š 5 B. 806; 3 Ind. Dec. \x. 8) 202. | 
3) 14 Ind. Oas. 845, 15 O IL J. 446. 
Š 17 Ind. Oas, 263; 16 ©. L. J.: 318, 
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that such person ' 
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appearances the Court ought to have been 
asked to appoint one of its officers as to 
guardien ad litem to the infants. ` The ` 
case of Purna Chandra Kumar Y. 


Bejoy Chand Mahtab Bahadur (5) is^, 


notin point as in that case the minor 
was sued without a guardian at alli 
The earlier case of Narsingh Narain 
v. Sheikh .Jahi Mistry (1) was referred 
to with approval by the learned Chief 
Justice but as he pointed out the guardian 
in the case. referred to was a married 
woman. -She was, therefore, incapacitat- 
ed from acting as guardian ad litem and 
this was the only part of the decision 
in the earlier case which was material to 
the question before the Court in Purno 
Chandra ` Kunwar y -Bejoy Chand 
Mahiab Bahadur. (5). It was not neces- ° 
sary to, consider the question of con- 


‘sent. In Krishna Chandra , Mondal v. 


Jogendra .Narain Rai (6) ‘the Calcutta 
High Court again expressed ‘the view 
that a mother could not be appointed 
guardian ad litem of her infant-children, 
without her express consent. In none of 
those" cases was the guardian a. person 
appointed or declared by competent. 
authority the guardian of the person or 
property of-minors within the meaning. 


_ of section 443 of the Code of 1882, 


The question of the consent of a 


esrtificated guardian under the former ` 


Oode, arose directly for determination 
by the Oaleutta High Court in the recent 
case of Sarat Chandra Maiti v. Bibhabati 
Debi (7). It was there held that the 
previous, decisions, to some of which T 
have referred, did not apply to the case 
of a person who had already been | 
appointed guardian of the person and. 
property of a minor by competent author- Š 
ity within tne meaning of section 443 of. 
the formar Code, and that such a person 


might be properly appointed although he 


did not expressly consent thereto. In fact 
the section itself directs that where such , 
& person exists the Court shall appoint 
him unless it considers, for reasons to be 
recorded, that some other person should « 
(8) 18- Tod. Cas 869; 18 OL. J, 18; 17 O. W. ` 
(Q 8 Ind. Oas, 189; 20 O, L. J. 409; 190, W. . 
(P 9 Fod. Qe £85.40 D na s 
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heso appointed. Tt'must be+remember- 
ed that the Code of 1882 contains no 
provision similar to that found in 
D. XXXII, r. 4 (8), of the Code of 1908, 
Tt seems tome that, in the absence of any 
auch provision, where a person, as here, 
has voluntarily applied to be appointed 
' guardian of the person and property of 
a minor under the provisions of the 
Guardians and Wards Act, he is bound to 


deal with the ward's property as if it.. 


were his ‘own andto do everything which 
is reasonableand proper for the protec- 
‘tion and benefit of the property entrust- 
ed to him. This obligation in fact arises 
under section 27 of the Guardians and 
Wards Act. If, therefore, the guardian 
has been served with notice-of his ap- 
*pointment as guardian ad litem in a suit 
against his ward and chooses to take no 
steps to abject to his appointment, the 
Court may well presume that he consenta 
thereto,. and the mere fact that he 
does not enter appearance or defend the 
action can afford no presumption that he 
repudiates his liability. In the present 
case in spite of her disclaimer there is 
abundant evidence to show that Bhag- 
wati Kuer was interesting herself as 
ardian of the minor on his behalf. 
the execution proceedings it appears 
_ that she presented an application to have 
, thesale set aside. Again we find her 
later, in 1900 and 1901, applying to the 
District Judge- for -permission to. raise 
money for the purpose of discharging 
the encumbrances left on the property of 
her late husband. Some of these appli- 
cations are signed on her behalf by her 
agents or servants but in many cases they 
are signed|by herself in her own name 
and I have, no doubt that both before 
and at the time of the suit-in 1897 she 
was fully alive to her responaibilities. : 
The decision of Wahan v. Banke 
Behari Parshad Singh (8) appears to me 
.to support the view I have already ex- 


pressed. In that case a minor was sued - 


through his mother as ardian. No 
eformal- appointment of the mother as 
guardian was made by the Court under 
section 443: of the-Code of 1882. The 


Couzt, however, appears-to.have, treated ` 


'(B) 30 0, 1021, 30 T. A. 182; 7. O. W.N. 774; 5- 
ex. L. B. 822; &-Gar..P, ©, 9, 512 P.O), t> V; 
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her as the guardian throughout. She - 
did not appear in the suit and an ex. 
parte decree was passéd against the 
minor who subsequently sought to have. 
the decree set aside or treated as not. 
binding upon him upon the ground’ that ' 
he had not been properly represented in 
the suit, no formal order having: been 
passed appointing his mother as guardian 
ad litem, ` Their Lordships of the Privy ; 
Council agreed with the High Court in: 
the view that the Court after satisfying. 
itself of the fact of minority was bound. 
to appoint a proper person io act on™ þe- 
half of the minor in the conduct of the’ 
case and emphasized, the importance of 
following strictly the rules laid down in 
the section referred to, but differed. from . 
the High Court's decision in so far as it: 
had held that a-defect in following those’ 
rules was necessarily fatal to the proceed- , 
ings, Although the guardian had not 
appeared in the Trial Court she had, 
subsequently preferred an & ypeal on. 
behalf of the minor. ‘Their Lordships 
held that the Court had in effect, al: 
though not formally, sanctioned the ap- 
pointment of the mother as guardian by 
treating her as such and that the defects. 
of procedure alleged in the case were at ' 
most irregularities which under section 


‘578 of the Code,.then in force, would not, 


have furnished grounds for reversing 
the proceedings in the former suit if they 


-had been raised upon appealin that suit. 


In the present case, in my opinion, 
there was not even a defect in the proce- 
dure but if there had been the decision. 
of their Lordships last cited would ap- 
pear sufficient authority for holding that 
where the interests of the minor had not 
been prejudiced, and there is nothing to : 
show any prejudice in this cdse, the 
defect is not fatal. 

_It was suggested during the argument - 
that if Musammat Bhagwati Kuer had 
appeared she might have asked the. 
Court io treat the stipulation in: the 
mortgage bond, providing for increased 
interest in case of a breach as penal and: 
fo-refuse the increase. Section 74 -of 
the Contract Act was relied’ en. ‘This 
section was enacted in 1899 but under the 
law as it stood in 1897 a stipulation in 
a mortgage-bond providing for increased 
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` interest incase.of a breach was not. re-- 


garded as penalifit referred to future 
interest only ‘and was not retrospective. 


This. point, therefore, would not have. 
ae aban and no other defence has been 


suggested. ° 


In my-opinion this appeal should, -be. 


dismissed with costs tc the respondents 
who have ap uae a Mae, Nu PS 
. Foster, J.—1 agree. nies 

ae i Appeal dismissed, | 
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i Chief Justice, and Mr. Justice Ryves, 

Musammat KUNTI AND OTHERS— 

DEFSNDANTS—AÀ PPBLLANTS 


VETSUS . f 
GAJRAJ TEWARI-PLAINTIFF— 
f RESPONDENT, , M j 
E upromise--Legal formalities, absence of— 
lite sau Bee contract—Part pers 
formance 


ere the ies have given mutual promises 
ee been done, the consideration is 
not performed on either side, and the contract 


rely executory, then unleas it is clothed 
ia the Jaga forms which make it binding, it 


cannot þe enforced against either party by thè 


her. [p. 298, col. 2.] A 
aut Lin parties agreeing not to go to: law 
and not to fight out their disputes, but by a 
mutual arrangement, such as,is frequently de- 
eri it more frequently happens in 
families, a8 & Sape Mi pai carry into 

fesution their mu promises so T 
orginal contract by which they decided to termi- 
nats the disputes becomes’ an executed contract 
on both, sides, and nothing remains to be: done 
the parties continuing in the enjoyment o 
the interest which the other agreed that he should 


‘equity and o dat will 


: T Sungh v. Ram, Bahadur, 71 Ind.’ Cas. 
ijs 45 A. 970.21 À. L: J. 140; (923) A. L R. 
À.) 204; Kunhat Lal v. Brij Lal, 47 Ind. Oss. 907; 
(974.481, 220, W. N. 914; 8 D. Wi 212 4 M 
L. N, 230; 35 M, L. J. 459; 16A; L,J, 825; (1918) 


- 105, relied. 


Cecil Henry Walsh, Acting: 


` the property 


that the - 


397: 

M. W. N. 709; 98 C. L. J. 394; 5 P-L. W. 204; £0, 
Bom. L. R. 1048; 45 I. A. .118 (P. O) and Hardei' 
v. Bhagwan Singh, 50 Ind: Cas. 812, 24 C. W. N. 
: on . 1 ^ 

. A Court which deliberately ignores, or attempts. 
to up a definite arrangement come .to- be: 
tween people sut jur:s and' carried "into effect, 
will find itself sooner or later confronted with a! 
Pcr d absurdum of its, own decision. [p. 298, 
Letters Patent Appeal against the fol-. 
lowing judgment of Mr. Justice. Gokul 
Prasad, .dated the 19th July 1929... 

_. This is a plaintiffs appeal arising: 
under the following circumstances:—® 
One Hardin had three SOnS; viz., 
Ram Sarup, Gobind Dayal’ and Rama 
nand. The heirs. of Ram-Sarup- are. 
the -plaintiffs-appellants. The--heirs of 
Ramanand are the defendants and the- 


dispute is about the share of Gobind ° 


` Dayal, the third son whose branch has. 


admittedly become extinot. 


From the 
order of deaths 


given in the judgment. 


- of the lower Appellate Court it is quite 


clear that at the time of ‘the death .of 
the widow of Gobind Dayal, Ram Sarup 
Tewari was the only son of Hardin alive 
and he became entitled to the whole of 
of Gobind Dayal. I am 
only concerned with the share of Gobind 
Dayal in this appeal. . The plaintiffs 
claimed the share of Ramanand Tewari 
also on the ground that the ‘family of 
Ram Sarup and his two brothers was a 
joint family. The finding of the lower 


‘Appellate Court, however, ig that the three 


brothers were separate and or this find- 
ing the plaintifis’ claim as to the share 
of Ramanand Tewari must fail because 
the two defendants are the widows bf his 
two sons and during their -life-time the 
plaintiffs cinnot have any right. On the 
findings-arrived- at by the lower Appel- 


_late Court there can-be no doubt what- 
` ever that Ram Sarup became entitled to 


the whole of the share of Gobind Dayal’ 
on the death of his-widow Sahdei. Kuar 
in 1911: It appéars; however, and is ad- 
mitted by the plaintiff Gajraj Tewari 
that on the death of Sahdei Kuar it was 
agreed between the representatives of 
Ramanand’s branch and, Rem Sarup 
Tewari that the names of the two 
branches .should: be recorded over à 
moiety each ef the property; of -Gobind 
Dayal'and that mutation . was. mada .in 


/ 


¢ 
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' accordance with this arrangemént. ' It is, 
however, contended before me by the 
learned Vakil for the appellants that this 
agreement or arrangement was not em- 
bodied in any decree and could not 
operate to transfer half the property to 
the representatives of Ramanand as it 


was unaccompanied by a registered in- ` 


strument, the property being worth more 
than Rs. 100 in value, which was neces- 
sary to extinguish the right of Ram 
Barup in the half share allotted to the 
éther branch. Reliance is placed on the 
Full Bench ease of Jagrani v. Bisheshar 
Dube (1) This contention of the 
appellants must, in my opinion, prevail. 
Ram Sarup's rights to the whole pro- 
¿perty left by Gobind Dayal were in no 
way prejudicéd by this agreement which 
was made in mutation proceedings. 
This was only nine years ago and the 
plaintiffs’ rights have not become barred 
by prescription. I, therefore, allow the 


appeal and modify the decree of the 
curi below by decreeing the plaintifis 


suit with respect to the property of Gc- 
bind ‘Dayal recorded in the names of the 
defendants Nos. 1 and 2, namely, a two- 
annas 10-pies share in Mahal Gobind’ 


. Dayal and a 2-annas 4-pies share in Mahal 


Bamjhawau Singh in village Bahurajpur 
khurd. The parties will pay and receive 
costs in proportion to failure and success 
in all Courts including in this Court 
fees on the higher scale.” 
Mr. P. L; Banerji, for the Appellants. 
Mr, Iqbal Ahmad. for the Respondent. 
JUDGMENT.—In our view this 
decision cannot be upheld. The point is 
one which has been very much discussed 
in a variety of forms in which it arises, 
put the differences of opinion which are 
alleged to exist are not really differences 
of principle, or in the view taken of the 
"law, but 
of the principle to the exact set of facts. 
The moment à decision ofa High Court 


. obtains publicity. and is believed to lay 


down the principle that a contract enter- 
ed into whereby members of the same 
family, or two brances of the family, or 
two persons not connected by blood but 
having interests about which they are 

0, 35 Ind. Cas. 701; 14 A,-L. J, 449; 38 A, 366 
GB). t5 | 
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. no legal right. 


differences in the application’ 


094 


not agreed and who come to some sort 
of compromise in order to avoid further 


. disputes, the moment it is believed that 


the Courts will not give effect to that 
class of arrangement when it has been 
mutually carried into effect, there is 
certain to be a crop of litigation in 
which some party seeks to apply the 
principle of the new decision' to himself 


_and to escape from the bargain’ he has: 


entered into because in the light of sub- 
sequent events he has come to regret it. 
But a Court which deliberately ignores, 
or attempts to tear up a definite arrange- 
ment come to between people sui. juris 
and carried into effect, will find itself | 
sooner or later confronted with a reduc- 
tio ad absurdum of its own decision. In 
our view the principle is clearly marked 
in all the decisions which have been re- 
ferred to. Where, [to quote the head- 
note* from the decision’ of the Privy 
Council in Mahomed Musa v., Aghore 
Kumar Ganguli (2)], the conduct of the 
parties creates a situation in which the 
parties stand upon nothing but an en- 
gagement which is not final or complete 
the locus penitentie is not excluded, 
that is to say, where the parties have 
given mutual promises but nothing has 
been done, the consideration is not per- 
formed on either side, and the contract 
remains merely executory, then unless it. 
is clothed in the legal forms which make 
it binding, it cannot be: enforced against 
either party by the other. For example 
a compromise to transfer property of 
over Rs. 100 in value which requires a 
registered transfer deed, creates no 
equitable interests in India and confers 
In the absence of a re- 
gistered deed, no transfer takes place,and 
the &bsence of a transfer deed and of the 
other requirements of the statutory law, 
provide & defence to a suit, for example, 
for specific performance» Such a case is 
the case on which the learned Judge in 
the judgment now under review relied, 
reported as Jagrani v. Bisheshar Dube (1). 
It was a Full Bench case. The ratio deci- 


NES Ind. Cas. 930, 42 O: 801, 17 Bom L. R. 
4, = 
N. 9 


921 O L J. 231; 28 M L J. 548; 19 O.W., 


. 250; 13 A. L. J. 229; 1 ; uy 
W. 258; (1915) M. W.N 621, 42 L A. 1 (P. C. 
UXPO-[ER] — 003 xs 
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dendi in that case was, that nothing had 
taken place except that there was & 
;document, or petition presented to the 
Revenue Court, &nd & mutation order 
made without objection on either side. 
* The Chief Justice points outin his judg- 
ment that the parties setting up the 
binding character of the arrangement 
.were unable to adduce any evidence 
Showing that the other side had trans- 
ferred their interests in the property 
in dispute, or anything except the 
entry of a name recorded. by the 
mutation officer, As the Chief Justice in 
that case says, all that the mutation officer 
had to do was to order the name to be 
recorded, the parties consented that the 
names of certain persons be recorded, 
and that this conferred no title upon 
them. If the facts of this case had been 
in accordance with the facts of that case 
the learned Judge would have ‘been 
quite right to have held himself bound 
by the rule laid down in that Full Bench. 

` On the other side of the line may be 
mentioned a variety of cases, both in the 
Privy Council, and in^this Court of 


which it may be compendiously stated. 


that they enunciate definitely, and final- 
ly the principle, that where parties agree- 
. ing not to go to law and not to fight 
^ out their disputes, but by a mutual 
arrangement, such asis frequently describ- 
ed, because it more frequently ‘happens 
in families, as a “family ‘arrangement,” 
carry into execution their mutual pro- 
‘mises so that the original'contract by 
which they decided to terminate the dis- 
putes becomes an executed contract on 
both sides, and nothing remains to be 
done, the parties continuing each in the 
enjoyment of the interest which the 
other agreed that he should take, the 
Courts in India, applying the rule of 
equity and good conscience, will not 
permit either party who has bound him- 
self both by the 
its performance, to repudiate what he has 
done, and will also prohibit any person 
claiming under him from attempting the 
same thing. Wecannot,do better than 
' quote, amongst the casesillustrating this 
principle, a decision to which the learned 
Judge‘ whose judgmént is now under 
review was himself a party. [Bahadur 


t 


contract and by. 


. 


n 
t 
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‘Singh v. Ram Bahadur (3)] ‘The law is 
there carefully reviewed by my brother, 
Ryves. He bases himself on two.authori- 
ties of the -Privy Council, namely, 
Kunhai Lal v. Brif Lal (4) and Hardei 
v. Bhagwan Singh (5) and he ultimately 
explains it as being &' branch of the law 
of estoppel. Speaking for myself, as a 
member of this Court, I am not satisfied 


that that is the soundest method of put 


ting it (though Ido not say it is not a 
branch of the lawiof estoppel) because, I 
have noticed in some decisions with 
which I disagree, that the answer has 
been suggested” that there can be no 
estoppel against statutory prohibition. 
I prefer to base it on the principle of: 
mutual performance, or part perform 
ance, which I think is sufficient, follow- 
ing the principle laid down in the lead- 
ing authority of Meddison v. Alderson 
(6), and applied by their Lordships of 
the Privy Oouncil in the well-known case 
of Mahomed Musa v. .Aghore Kumar 
Ganguli (2. On a superficial perusal ‘of 
the learned Judge’s-judgment in ‘this 


‘case it would appear that he was right, 


` but itis pointed out by Mr. Peary Lal 


Banerji before us that he overlooked the 
salient finding of'faet of the lower Ap: 
pellate Court which distinguishes this 
case from the Full Bench case in Jagrani 
v. Bisseshar Dube (1), already referred to. 
That salient finding of fact is contained 
in the- closing passage of the District 
Judge's judgment where he dwells upon 
the conduct of the parties, each of whom 
had gone into possession of, and possessed 
as their own, the half share. which they 
had mutually agreed to accept; and that 
they had been in such possession for 
nine years without any attempt on either 
side to dispute the arrangement. He 


-draws attention in his judgment to the 


fact that the deed of compromise is not 
on .the record but that the admission 


(3) 71 Ind Cas. 405,45 A. 277; 21 A. L J. 140; 
(1998) A. L R.(A.) 204. 

4) 47 Ind. Cas. 207; 40 A. 487; 22 O. W. N* 
914; 8 L. W. 212; 24 M. L. T. 936; 35 M L. J. 
459, 16 A. L. J. 825; (191893 M. W N. 709; 98 O. LU 
J. 394; 5 P. L. W. 294; 20 Bom L-R 1048; 45 L 
A. 118 (P. C) 

e 50 Ind. Cas. 812; 24 O. W. N. 105. 

(6 (1883) 8 A. O. 467; 52 L' J. Q. B. 737; 491, 
T, 303; 31 W. R. 820; 47 J, P. 821, ; 


, 


` 


u 
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made- on oath: in evidence by tHe. plaint- 


. if himself supplied the gap made by 


‘its absence. ‘Indeed, having regard to 
aome of the dicta in the Full Bench case 
in Jagrani v. Bisheshar Dube (1), it would 
appear that the less documents there are 
to support.a claim of this. kind the 
less difficulty the litigant is 
experience.in . the lower Court. In 
our view the appeal succeeds and the 
decree .of the lower Appellate Court 
must be restored. We accordingly allow: 
fitis appeal with costs of both the hear- 
ings in this Court on the higher scale. . 
` NE. 8 Appeal allowed. , 


æ- 
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` CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
I No. 145 oz 1922. 

I P July 19, 1923. 

Present :—Justice Bir Asutosh Mookerjee, 

. ." Kr. and Mr. Justice Rankin, 
RAMPRATAP CHAMRIA—PLAINTIFE ` 

” —APPRLLANT' 


I i versus 
DURGAPRASAD CHAMRIA AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. II, 
, paras 12, 14,' 15—Arbitration Act (IX of 1899)— 
Arbitration, modes of—Arbitration relating -to 
matters in suit and beyond suit, validity of. 
. The Civil Procedure Code deals with arbitrations 
under three heads :— ` 
1. Where the parties to a litigation desire to 
refer to arbitration any matter in difference be-. 
tween them inthe suit. In that cass all procsed- 
ings frofn first tolest' are under the supervision 
of the Court. í 
9. Where parties without having recourse to 
‘litigation a, to refer their differences to arbi- 
‘tration, an it is desired that the agreement of 
references should have the sanction of the Court. 
In that case all further proceedings nre under the 
gupervision of the Court. = = 
P Where the agreement of referenos is made 
and the arbitration itself takes place without the 
‘intervention of the Court, and the assistance of 
the Court is only sought in order to give effect to 
‘the award | 
e. The Arbitration Act, on the otherhand, relates’ 
‘exclusively to arlitration by ement without 
-the intervention of a Court of Justice, and, sub- 
‘ject’ to the ‘provisions of section 23, applies only 
‘in cases’ where, if the subject-matter submitted 
to arbitration were the subject of a suit, the guit 
couli, whether with leave or otherwise, bej in- 
“ptituted ina Presidency Town. [p. 302 col. 1] _ 
¿ I @ 


` 
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likely to. 


| [1094 
The Qupd thus created in raspect of each 
type of arbitration must be exercised through the 
machinery provided and in conformity with the 
procedure prescribed. The Legislature never con-, 
‘templated a confusion of these jurisdictions. No 
provision can be traced for simultaneous arbitra- 
tion, by private agreement and'on reference by 

art, in respect of subject-mattera within and 
beyond the scope of a suit and amongst persons, 
Some pèrtieg and some strangers to a litigation. 
[p. 303, cols. 1 & 2] E - 
' It is: quite impossible that one and the same 
arbitration should be held as to matters within 
the jurisdiction ofthe Court and matters without 
the jurisdiction of the-Court : between the parties 
to the suit and between them and other persons: 
under the Code provided by the Arbitra- 
tion Act and under the OCode' provided by the 
Second Schedule : under the superintendence and 
‘control of the Judge who has seizin of the suit 
and of the Judge disposing of business under the 

, Arbitration Act: partly upon an order of refer- 
enie pd partly under an agreement. [p. 307, 
col. ` 

Such an arbitration is neither known .to nor 
contemplated by the law, and an award made in 
such an arbitration is invalid, and the Court 
must decline to affix the stamp of its authority 
on the product of the labour of the arbitrators, 
[p. 308, col. 2.] ' 

Oase-law discussed. : 

Appeal against an order of Mr, Justice 
Greaves, dated the 24th July:1922.. . 

: Mr. N. N. Sircar, for the Appellant., 

‘Sir Binod Mitter, Messrs. S. M.. Bose, 

* B. L. Mitter, S. N. Banerjee, H. D. Bose, 

_L P.E. Pügh and D. N` Basu, for the 

- Respondents. : 

JUDGMENT. 

Mookerjee, J.—This appeal is di- 

-rected against an order made by Mr. 
„Justice Greaves for cancellation of an 
award made by arbitrators.’ i 

The subject-matter of the litigation is 
alleged to be the estate left by one 
Hardatrai Chamria whose name appears 
in'the following genealogical table:— , 


NANDARAM-CHAMRIA. 


Hardatrai dads 


.M. Annardeyi ` 


Gore Henn : 





Amlokchand= ` 
M. Surii, 
(adopted Keshabdeo) 


( : : 
f n d hele 
, Durgaprasad Radhakissen. f Motilal. f 


Keshgbdqo o 2.5... i1 OO aU 


Rampratap, 
plaintiff. 





[d 
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-On the: 12th January 1922, Rampratap 
instituted a suit against his cousins 
Durgaprasad,, RadhakisSen- and Motilal,- 
as also against his sister-in-law Surji'and 
his nephew Keshabdeo: ` “The ‘allegations: 
in the plaint may be briefly summarised. 
Nandaram left two sons’ Gorakhram and: 
Hardatrai. The former; died in 1914 
leaving the plaintiff ‘as’ his "gurviving' 
son, and, Surji, his daughter-in-law, thé 
widow of Amlokchand'who ‘had :prede-- 
ceased him in -J911. -Hardatrai, the 
brother-of Gorakhram, took Durgaprasad’ 
_in -adoption, and- theréafter two: sons 
were born to him, namely, Rádhakissen^ 
and -Motilal. Though Hardatrai started” 
a business by his own exertions, : Ram- 
pratap and Amlokchand were taken as 
partners therein: their shares varied from- 
. lime-to time, and after the death of' 
Amlokéhand, 
share and Rampratap 5-annas share. “An 
indenture was executed on the lst’ Oc- 
‘tober 1916, between Hardatrai and Ram- 
pratap in respect of the business; but 


as Burji expressed a desire to take Motilal ` 


in adoption, Hardatrai, with the consent, 
of Rampratap, set apart 2-anna& “out of 
his ll annas share for the benefit of 
Motilal. On the 16th November 1916 
two documents appear to have beenrexe- 
cuted, one àn agreement: for mariage- 
tient of the firm of Hardatrai Chamria 
& Co., the other an "agreement. by. way: 


of family settlerhent to regulate the 


tights of the parties, Tt-is stated that 
Burji adopted not Motilal “but Keshab+ 
déo. In“ thesé circumstances, the suit 
was'instituted on thé 12th January 1922 
by Rampratap against the other mém- 
bers of the family. On’ the 1th May 
1922' a docurnent was executed by Annar- 
deyi (the widow of Hardatrai), Rampratap 
Durgaprasad, Radhakissen, Motilal 
and Keshabdeo (through Surji). Arbi- 
tratorá weré appointed for the settlement’ 
of .all matters in dispute amongst the 
parties; it was agreéd that iii respect of 


the suit the necéssary . parties ‘should ` 


apply tó: the Court im aécordanée - with- 
the directions of the arbitrators whose 
decisions would-be binding on them; On 
the 23rd May; 1922,-an order was ‘made 
on . the petition. of ‘the parties: to. the suit 
and the matters in -differdndd‘‘in thè- 
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Hardatrai had ll-annas.' 


dot 
litigation” between the' parties thereto’ 
were referred to the arbitrators named in 
the agreement in terms thereof; the Court’ 
certified that the order made was for 
the benefit of the infant Keshabdeo. 
The arbitrators held their sittings on the 
24th, 26th and 27th May 1999 and made 
their award dn the last-named day. The’ 


award.was sent to the Registrar on the: ` 


3lst May; but it-was not till the 4th 
July that the award was filed both in! 
the suit and under the Indian Arbitration’ 
Act. Mr. Justice Greaves hag analysed. 
the provisions of the award which need 
not be set out except in bare - outline 
for our present purposé, But it must be' 
stated at the outset that the award deals, 
with matter outside the suit and con-* 
cérns one person at least; who was not 
a party to the suit. Thé award recites 
that the arbitrators had arrived- gt de-* 
cisions’ on the. basic points: of dispute 
and désire to make an award -B0 ^88^to 
enable the parties to adjust accounts ind 
effect, divisions of their properties: - -^- - 
Clause 1 provides that each party will 
bear.his or her costs of the &uit.- Clause 
2 provides that the two- agreements of 
the “16th Novémber 1916 are. valid. 
Clause 3' provides that Rampratap and 
Amlokchand were not jóint but sép&tàte 
in estate and entitled-to ‘5-annasand 9: 
annas respectively as entered in the books 
of Hardatrai-Chamria,and thatRampratap; 
and -Amlokchdnd's .branéh, was respect- 
ively -entitled thereto up-to- the«31at 
Decembér 1916 and that with offeét from: 
the lat January 1917 the shares were as 
stated in the memorandum. of the térms: 
of arrangment bétween the members. of 
the firm of Hardatrai Chamria & Co., dated. 
the 16th November 1916. Clauss 4 pro-. 
vides that the adoption of Keshabdeo 


. by Musammat Surji was valid and that: 
she, as stated in the- deed of -adoptión, 


would.be. entitled to spend Rs. 2,00,000 
in charity. , Clause’ 5 deals with land at 
Fatehpur and does not concern -thé 
partnership with "which the suit. déals. 


.Olause.6 deàl& with shares in joint stock: 


companies and does not ‘concern thé 
partnership. Clause 7 directs that Keshab- 
deo's estate will be placed under tha 
control ‘and’. management: of Durgai. 


- Prasad, Ràmbrátap and Badridas Goenkà e 
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and applies to his interest in thë partner- 
ship and to his other property outside 
the suit. Clause 8 does not concern the 
rest, but' contains & provision for Burji 
during her life which is ultimately to 
belong to Keshabdeo. Olause 9 speci- 
fically deals with the firm of Rai Har- 


datrai Ohamria Bahadur & Co., and - 


concerns the partnership and the suit, 
The clause provides for the dissolution 
ofthe partnership with effect from the 
30th June 1922 which is said to be be- 
yond the powers of the arbitrators, as 
the dissolution must date from the in- 
, stitution of the suit, namely, the 12th 
January 1922: the clause also provides 
that as from the Ist J uly the firm isto 
ebe conducted on certain lines, the part- 
ners depositing with the firm all ‘cash 
` withdrawn by them from the old firm, 
and their ‘shares are defined. This is 
said to be beyond the powers of the 
arbitrators as constituting a new partner- 
ship for the partners. Clause 10 does not 
concern the partnership. Clause 11 calls 
for nocomment. Clauses 12,13 and 14 
do not' concern the partnership. Clause 
15 provides for the accounts of the 
partnership being made up by three 
ersons therein nanfed. Clause 16 refers 
b matters outside the partnership and, 
therefore, outside the suit. 


It is thus abundantly clear that the 
award: not only deals with matters out- 
side the suit but is also in excess of 
the authority of the arbitrators in respect 
of matters included within the scope of 
the suit, such as, fixing the date of dis- 
solution and making a new partnership 
between the parties. In these circum- 
stances, Mr. Justice Greaves has set. aside 
the award in so far as it purports to 
deal with the matters not covered by the 
suit. We have been pressed to hold that 
this order cannot be supported. 


The statutory law of arbitration in 
this country is embodied in the Indian 
Arbitration Act, 1899, and in the Second 
Schedule to the Code of Civil Procedure, 
1908, which reproduces .with modifica- 
tions the contents of previous Codes. 
The ‘provisions of the Code of Civil 
Procedure were analysed by Lord 

, Macnaghten in Ghulam Jelani v. Muham- 


mad Hassan (1). The Schedule is divided 
into three sections, (a) arbitration in ` 


suits, (b) reference on agreement to refer, ` 


and (c) arbitration without the: inter- 
vention of & Court; as Lord Maenaghten 
puts it, the Oode deals with arbitrations 
under three heads:— 

1. Where the parties to a litigation 
desire to refer to arbitration any matter 
in difference’ between them in the suit. 
In that case all proceedings from first 
to last are under the supervision of the 
Court. : 

2. Where parties without having re- 
course to litigation agree to refer their 
differences to arbitration, and it is 
desired that the agreement of réference 
should have the sanction of the Court. - 
In that case all further proceedings are 
under the supervision of the “Court. 

3. Where the agreement of reference 
is made and the arbitration itself takes 
place without the intervention of.the 
Court, and the assistance of the Court 
is only sought in order te give effect to 
the award. I 

Full directions are to be found in the 
Code as to the course of procedure in 
cases falling under head No. 1, and 
large powers are given to the Court with 
the view of making the award in such 
cases complete, operative and final. -The 
Court makes an Order ‘of Reference on 
the agreement (which must be the agree- 
ment of all parties to the suit), being 
brought before it and fixes a time for the 
delivery of the award with power to 
enlarge thé time, if necessary. When 
the award is submitted to the Court, 
the Court may in certain specified cases 
correct or modify it, subject to aright 
of appeal. In certain specified cases, . 
it may remit the matter to the arbitra- 
tors or to the umpire, as the case may 
be. No award is to be set aside ex- 
cept in one of three cases specified and 
defined. š 

In casesfallingunderheads Nos. 2 and 3, 
the provisions relating to cases under 
head No.lare to be observed, so far as ap-. 
plicable. But there is this difference, 
which does not seem to have been always. 

Q 99 L A. 51; 29 O. 167; 6 O. W. N. 226; 12 M. 
L. J. 77; 4 Bom. L. R, 161; 8 Bar, P, O, J. 194; 29 
. P. R. 1902 (P, 0... Br A nva 
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kept in view in judicial decisions. In 
cases fallingunder head No. 1, the agree- 
ment to refer and the application to the 
Ccurt founded upon it, must have the 
conzurrence of all parties concerned, 
and the actual reference is the order 
of the Court, so that no question can 
arise as to the regularity of the pro- 
ceedings up to that point; In cases. fall- 
ing under heads Nos, 2 and 3, proceedings 
described as a suit and registered as 
such must be taken.in order to bring 
the matter—the agreement.to refer or 
the award, asthe case may be—under 
the cognisance of the Court, That. is 
or may be a litigious proceeding—cause 
may be shown against the application— 
and it would seem that the order made 
thereon is a decree within the meaning 
of that expression as defined in the Civil 
Procedure Code. 

The Indian Arbitration Act, on the 
other hand, relates. exclusively to arbi- 
tration by agreement without the inter- 
vention of a Court of Justice, and, subject 
to the provisions of section 23, applies 
only in cases where, if the subject-matter 
submitted to arbitration were the sub- 
ject of a suit, the suit could, whether 
with leave or otherwise, be indtituted 
in a Presidency Town. We need not 
analyse here the detailed provisions of 
the Statute, defining the duties and 
functions of the arbitrator, as also the 
powers of the Court to remove the arbi- 
trator, to stay proceedings, to remit or 
set aside the award and to enforce the 
award as adecree. The High Court is 
further empowered to frame rules to 
regulate all proceedings in Court in 
accordance with the provision of the 
Statute. 


An examination of the provisions of- 


the Second Schedule of the Code of Civil 
Procedure and of the Indian Arbitration 
Act thus leaves no room for controversy 
that the Legislature has made clear and 
distinct provisions to regulate the pro- 
cedure in respect of each of the four 
types of arbitration which have special 
characteristic features, The jurisdiction 
thus created in respect of each type of 
arbitration must be exercised through 
the machinery provided and.in con- 


formity with the procedure prescribed,. 


The Legislature never contemplated a 
confusion of these jurisdictions. No 
provision can be traced for simultane- 
ous arbitration, by private agreement 
and on reference by Court, in respect 
of subject-matters within and beyond 
the scope of a suit and amongst persons, 
some parties and some strangers to a 
litigation. What has happened in the 
case before us is, in essence, an arbitra- 
tion in & manner neither known to nor 
contemplated by the law, and theCourt 
must consequently decline to affix the 
stamp of its authority on the product 
of the labour of the arbitrators. From . 
this standpoint, the award must be 
treated as invalid, and we are not called 
upon to’ consider the applicabitity of 
the principle indicated in Darlington 
Wagon Co. v. Harding & Trouville 
Pier & Steam Boat Co., (2) and Muham- 
mad Newaz Khan v. Alam Khan (3), 
explained in Bhajahari Saha Banikya 
v. Behary Lal Basak (4), which recognise 
latent vitality in an arbitration award 
made with jurisdiction, even though it 


. has not been enforced by a regular suit 


or by summary procedure. If we test 
the award from the point of view of 
the provisions of fhe Civil Procedure 
Code, the arbitrators have lainly dealt 
with matters not covered by the sub- 
mission and beyond the scope of the 
suit. The effect of a reference by the 
suit may be accurately described in the 
words of Lord. Brougham in Baillie v. 
Edinburgh Oil Gas Light Co. (5): “The 
judicial reference is an act of the Court 
&nd does not take the cause out of- the 
Court, the Court still retains control 
over it, but the mode of enquiry and 
-the manner of trial alone is changed 
by the reference, and the forum of the 
arbitrator is, in this restricted sense 
and subject to the control ofthe Court, 
substituted for enquiry by the Court it- 
self.” The arbitrators on such a refer- 
ence are consequently limited to ques- 


tions in dispute between the parties in ° 


(2) ge 1Q B 245; 60 L. J. Q. B. 110; 64 L, 
T. 409; 39 W. R. 167 


G) 18 O. 414; 18 L.A. 73; 15 Ind, Jur. 284; 6 Sar, 
P. O. J. 26; 70 P. R. 1891 (P. C). 
: d 33 0.881, 4 O.L. J 


. 162. ° 
5) (1835) 3 OL & F. 639 at p. 650; 6.E, R, 1577, e 
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the eausé referred, and they are nót 
_ competent to mix up, in their investi- 
' gation and determination, other- con- 
troversies wherein strangers to ‘the suit 
aré interested. When an award has 
resulted from proceedings so carried on’ 


. jn:& manner not contemplatéd by the. 


law, the. Court cannot be called upon: 
-to invoke the aid of the doctrine of 
séparability which was recognised by 
the House of Lords in -Johnston v. 
Cheapé (6) and Calidonian Railway 
Co. Y. Lackhart- (T) and by the Judicial 
Committee in Buta v. Municipal Com- 
mittee of Lahoré (8) and Amir Begam v. 
Badr-ud-din Husain (9). Nor can any 
useful analogy be drawn from the 
.ptineiple recognised by the. Judicial 
Committee in Hemania Kumari Debi v. 
The Midnapore Zemindari Co. Ltd. (10), 
namely, that a compromise may be 
: recorded: by the Court, even though 
thé compromise includes mattérs not 
in controversy in the suit, and the 


decree limited to the subject of the ' 


. litigation. In’ my opinion what has 
happened in-the case before us has so 
fadically affected the proceedings and 
vitiated ‘its legality,that the Court will 
not 6xércisé: the discretion vested in it 
either fo modify the - award: undér 
clause 12 or remit -the ‘award under 
clause 14 of- thé: Second Sexhédtle of 
the Oodé: Hari Singh'Nehdl Chand v. 
Kankinatah Co: Ltd. (11). This is not 
& case where the arbitrators have failed 
to act- with régularity from lack of care: 
6? knowledge: the proceedings have 
been deliberately organised, and carried 
on by'the parties in' à manner -hot tons 
templated by law and they have thus 


: contrived to: defeat the-object they had 


“(© (1817) 5 Dow 247; 3 Seots:R. R 374 3 E 

R. 1318, 16 R. `R. 114 dis . s 

(7) (1880) 3 Maca, 805; 6 Jur. (x-8) 1311; 8 W. 
1o - 


R. 373,3 L. T- (R 8). 65,119 R.' i 
. (8) 99 L A. 168; 29°07 854, 7 O. W. N. 82 (P OD.’ 

9)-23 Ind. Cas. 625; 36 A. 336,18 O W N. 755;, 
ISO. Lid: 294; YO L J 949, 12 ACL. J 537, 17 
O. O. 120; 16 Bom L. R. 413, (1914) M. W. N. 472; 
16.M5 L.. 1.35, 27 M.L. J.181 (P. O.) - "dt 

(10) 53 Ind. Cas. 534; 46. L-A 240;-47 C. 485: 24 
QW. N. 177,37 ML. J. 525; 17, A. L -J, 1117; 
um n W. N. 68, 27: M. L. T. 42; 1L. -Wz30l- < 
P. * SIC ee ee) 
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at heart, namely; to settle their differ- 
ences in a -tribunal of- their choice. 
In this view, the appeal catinot sue- 
ceed and must be dismissed With costs. 

Rankin, J.—The order uüder appeal 
is dated 24th July 1922 and was madè- 
upon notice ‘or motion given on thé 5th 


July 1922 on behalf of the minor |. 


defendant Keshabdeo by his guardian 
ad litem Musammat Burji. š 
The order is one made under paragraph 
15 of the Second: Schedule to the Code 
setting aside an award made in the 
guit and ‘dated 27th May 1922. The 
award is not set aside upon any pom 
of misconduct of the arbitrators: though’ 
certain charges of irregularity were 
made, 'no decision upon them has been 


,givén. The main grouiid of decision 


is that the award is invalid as an award’ 
in a suit for dissolution of paftnet-. 
ship in that it purports to direct the 
pariy to enter into-a new partnership’ 
with effect from lst July 1922. Another 
ground.is taken in addition—viz., that 
the award purports to declare a disBsolu- 
tion of partnership: a8 at 30th June’ 
.1992, the suit -having been brought on 
12th January 1922. : 
- In my opinion the award is invalid 
for the reasón that'the arbitration: pro- 
ceedings have been froin’ first! to- -labt: 
contrary -tò and ^ unaiithorised - by: the 
provisions of séction 89 and the- Bécorid: 
Schedtile of the Code: — 

' To sét forth in detail the history of 
ihe firm, the relationship of the parties: 
and the terms of -the various ~family 
arrangeinents is not xiecessary. “But itib- 
necessary to examine the scope ‘and 
frame: of the suit, to ascettain thé püre 
ties interested, to consider what matters 
have beeř referred to: arbitration and 
what matters have been dealt with. - ' 
' The suit is brought’ for :diBeolutión - 
and winding up of a partnership busi- 
ness-carfied on undér the name: iid: 
style of "Hardatrai ‘Chamria Oo."- i 
` Hardatrai' Chainria~the -màn Who 
made the business—had -threé sohs dnd 
à grandson. His. widow Muximmat 


Abhatdeyi survived Bim:' He. had "two. 


nephews—sons of á brother; one is' 
calléd'Rampratap, ‘the other diei in’ 
1911-léaving -à-widoiv M&samWmalSujk" ` 
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Atone time it was proposed that Musam- .rai's three sons selo to have certain 


mat Surji should adopt the -youngest 
son of Hardatrai but in the end she 
adopted or purported to adopt Hardat- 
rais grandson instead. The position, 
therefore, is;— 





\ 
er Sa - Hardatrai= 
| ] _Musammat Annardeyi 
f 

Rampratap. nidi: 

Musammat enn 

(Reshabd eo.) 

; ( h - a x 
Durgaprasad | Radhakissen. Motilal. 
Keshabdeo. | 


The nephew. Rampratap is the plaint- 
iff. He impleads three.sons of Hardat- 
rai, Musammat Burji, his brother's 
widow and Keshabdeo, the minor de 
fendant. Hardatrai’s widow Musammat 
Annardeyi is nota party to. the suit. 

The plaint alleges that the, business 
at first belonged to Hardatrai alone: 
that the plaintiff was'at.first made a 
‘partner with (a share of two annas 
afterwards increased to five: that the 

laintiffs brother Amlokchand, deceased, 
fad at one time a two annas, share: 
that from ‘Amlokchand’s death (1911), 
:Hardatrai-and the- plaintiff. had been the 
partners: and that onist October 1916 
these two entered into a partnership 
agreement for 20 years... The plaint then 
recites two agreements dated.16th Novem- 
ber 1916 which mean in effect (1) that 
the plaintiffs partnership with Hardat- 
rai was to come to an end with the 
year 1916, (2), that Hardatrai's interest 
therein together with all.his other 
property should. be divided into ‘four 
equal shares—one for his wife and 
one for each qf his three sons, (3) that 
a sum of about 4 lacs, vertain landed 
properties, jewellery and life policies 
were to be treated as ‘his, wife's abso- 
lute stridhan, and everything. else ‘as 
belonging to his. estate "whether it: stood 
in. her name ornot,-(4) that after 1916 


a new firm should carry on business in: 


the old firm’s name: in this Hardatrai 
would not be ‘a partner: but -(a)- the 
plaintiff, (b).Musammat, Burji, (c) _Hardat- 


20 


"Still less is 
of joint property of a family .of which: 


shares according as Motilal’ should: or 
should not be .adopted by Musammat 
Burji. 

The. narrative of the plain satio 


‘to the effect that since 1916 the busi- 


ness had. been carried on under this 
new arrangement: that instead’ of Moti- 
lal, Musammat:Surji had purported to 
adopt Keshabdeo; and that the plaintiff 
challenges this adoption. Finally, the 
plam ‘charges: that Durgaprasad had 


een guilty of misconduct in the firm'g 


affairs and that the plaintff:is entitled 
by reason thereof to have. a decree for 
dissolution made by the Oourt with 
ancillary relief. . . 

. Taking the plaint as it stands and 
without stopping to criticise it as a 
pleading, I would observe first -that at 
least three successive partnerships are 
referred:'to, that all‘ three are treated 
‘ag ‘contractual partnerships, 
the relief. claimed appears to have 
direct reference to the last—thée firm 


which came into existence under the 


scanty document of 16th November 1916 
which is annexure B to the plaint: 
It seems..quite probable that to, take 
the accounts of. this last: partnership 
would involve accounts to determine’ 
the net shares in the previous’ partner- 
ships. This depends, : However, upon 
facts not disclosed. But in no view of 
the suit is it a suit to ascertain what 
belonged to Hardatrai- as distinct from 
the property of his widow, or a suit 
to -ascertain -his general’ estate as at 
16th November 1916 and to distribute 
it under the terms. of the instrument 
of that date (annexure O to the plaint): 
nor is it otherwise a suit to adminis: 
ter the estate of  Hardatrai, deceased; 
it @ suit for partition 


Hardatrai was head -nd in which the 
plaintiff.ex-concessis had no interest, -- . 
- The limits. of the suit, however, set 
no bounds to 'the ` disputes among thë 
family, ‘and on llth May 1922 an agree- 
ment for arbitration was entered into 
by.all the parties to the suit and also 
by Annardeyi who was no party to the 
suit. That this was intended to embrace 
matters:..in. difference’ -Guteidethe suit, 


L 
e 


and that. 


e 
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is-not denied. It-was to decide the 
issues of the suit and all other matters 
in dispute—many of which related ` to 
the general estate of Hardatrai and the 
rights and interests of Annardeyi. 
What'was done was this:— The. p&r- 
lies to the suit presented a petition re- 
ferring to their agreement ofthe llth 
May 1922 in general language as an 
argeement “to refer all matters in dis- 
pute between them” On the 23rd 
May 1922 the Court thinking it to be 
*for the benefit of the infant pronounc- 
ed an order of reference purporting 
to act under paragraph 3 of the Second 
' Schedlue tothe Code. This order was 
' not drawn up until the middle of June, 
. by which time the arbitrators had acted 
on it and their proceedings were under 
challenge:-accordingly the exact wordin g 
of the order was disputed. Meanwhile 
the arbitration had been held on 24th, 26th 
and 27th May.and the award madeon 
the 27th. It appears that. all the par- 
ties to the agreement ofthe llth May 
were heard and no party seems.to have 
limited himself or herself to the matters 
in issue in the suit. On the second day, 


however, Rampratap, sought a finding - 


from the arbitrators that he and his 
brother Amlokchand had been separate 
in.estate. This was disputed on behalf 
of Keshabdeo whose guardian Musam- 
mat Burji had adopted him as a son 
to Amlokchand. Accordingly the at- 
torney who represented the infant took 
objection to the arbitrators going into 
this matter or into anything outside 
ihe stope of the suit. This objection 
conflicted sadly with his previous sub- 
' missions; it came late and it was con- 
trary to the intention of the agreement 
of llth May. The arbitrators held 
that the agreement entitled them to 
settleall disputes and their award re- 
flects their opinion. À 

, The award has been analysed by the 
learned Judge and I will mention only 
certain features. It purports to decide 
only “basic points of dispute" to enable 
.ihe parties to adjust accounts and effect 
divisiohs of properties and it looks for- 
ward to “separate awards” to be made 
by .the arbitrators, if necessary ‘for 
working dut their decisions, It decide 
Ai 
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that the plaintiff and Amlokchand, his 
brother, were not joint but separate. 
It decides hypothetically as to how 
the property, if any, left by Gorakhram 
should: be. divided (Gorakhram never 
had any interest in any ‘of the’ firms 
according to the plaint). ‘It directs 
that the estate of Keshabdeo shall be 


‘placed under the control and manage- 


ment of certain relations during his 
minority. It distributes the immove- 
able: property of ,Hardatrai. It directs — 
that Annardeyi is to gét a certain house 

in Howrah costing over eight lacs. 
The actual question of partnership is ' 
dealt with by declaring a dissolution 


‘as at the: end of the succeeding month, 


directing a new partnership. in certain 
shares with an option to any partner 
to decline and to get back hid: capi- 
tal and appointing certain people to 
make up the partnership accounts; ` ` . 
This award was filed in the guit 
under the Second Schedule and it was 
also filed in this Court as an award 
under the Indian Arbitration Act. In 
the former character it has  béen set. 
aside by the learned Judge, whose 
order in effect supersedes the arbitra- 
tion and involves the continuance of 
the suit. In my opinion the award is 
void for all purposes. es: 
The law of this country | recogni&es 
four types of procedure in ‘réspect of 
arbitrations. The Indian Arbitration 
Act applies only to matters that "are 
not before a Court oflaw. Sections 20 
and 21 of the Second Schedule provide 
& procedure for enforcing in a Court 
of law an award which has been made 
in an arbitration held without the in- 
tervention of a Court. ‘Sections 17 to 19 
provide machinery for enforéing an 
agreement to refer. Sections 1:to 16 deal 
with arbitration in suits. . < E 
The basis Of an arbitration under 
the Arbitration Act is a written sub- 
mission by the parties. The Act con- 
tains a statement of- the provisions 
that will prima facie be implied in such 
8 submission, It contains a Code by - 
which arbitrations are to be controlled 
or interfered with. It provides machi- 
nery ‘by which awards may be set aside, 
remitted .or enforced in execution, 


E 
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Under, the’ first part of the Second 
Schedule the actual reference is thé order’ 
of the Court. The jurisdiction of the 
Court exists only over parties to the 
suit and over them only with reference 
to matters involved in the suit. When 
an Order of Reference is made the Court 
exercises a certain strictly limited me- 
asure of control and has certain other 
‘duties in reference thereto. ' When ' an 
award is made the award has no force 
whatever of itself. The Court may in 
. certain circumstances modify or correct it. 
It may. supplement the award by an order 
as to-costs of the arbitration. If the 
award deals with any matter not xé- 
ferred, the Court is required to modify 
or correct it if the matter is severable. 
If the matter is not severable the Court 
may remit the award. In'/any case if 
the award ‘stands it is effective not as 
an award but. as leading up toa decree 
passed by the' Oourt. : I 
. In my judgment it is quite impossi- 
ble that one and the same arbitration 
should be held as to matters within 


the jurisdiction of the Court:and matters. 


without the jurisdiction of the Court: 
between the. parties'to the suit and be- 


tween them and other persons: under:the . 


Code provided by the Indian Arbitration 


Act and "under the Code, provided by. 


the. Second Schedule: under the superin- 
tendence and. control ,of the Judge 
who has seizin of the suit and of the 
Judge disposing of business under the 
Indian Arbitration Act: partly upon an 
order of reference and partly under an 
agreement, When under paragraph 1? 
6f the Second Schedule the Court, pro- 
ceeds to correct -an award in a‘ case 
where a severablé matter not referred 
has been dealt with it does so by 
cancelling that part of the award and 
the part so cancelled is set aside _ for 
all purposes: Neither paragraph 12 nor 
paragraph 14 is directed to such a con- 
fusion of' jurisdiction “as the present 
case discloses. 
Prima facie the introduction of extrane- 
' ous matters and parties should be viewed 
as legal -misconduct on the part’ of 
arbitrators acting under an Order of 
‘Reference made ina Buit.. If, however, 
jhereisanything in the Order of Reference 
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which authorises this it is‘an “order’ not 
warranted by the Code. The Court. 
before which a suit is brought is required 


' to decide the suit (if it benot withdrawn): 


prima facie it is itself required to decide 
the suit and has no jurisdiction to refuse: 
but on certain rigid terms the decree ` Es 
the 
decisions of an arbitrator:' on those 
terms the Court may part with ‘its juris- 
diction to decide, retaining always 4’ 
jurisdiction to control—not an abstract 
right of supervision but a -particulap 
jurisdiction limited and defined by ‘the 
rules of the Second Schedule, a particular 
period of limitation being applic&ble and 
particular provisions as to appeal. In 
principle the arbitration is a proceeding 
inthe suit—a mere method of investi- ° 
gation leading up to the decree ‘or el8e 
ending in nothing. is 
On behalfof the appellant the; ‘case of 
Darlington Wagon Co. v. ‘Harding’ & 
Trouville Pier & Steam Boat Co.' (2) 
was cited to us; So far as:section’ 57 of 
the Judicature Act, 1873 or section-14 of 
the Arbitration Act'of 1889 is concerned 
the decision shows that a reference of 
“áll matters in difference " is a much 
larger order than any which a Judge has 
authority to make and that if it purport- . 
ed to be made under these Statutes it 
could be, an ‘excess of: jurisdiction. In 
that case the order was held valid as 
having been made undér the general 
authority of aJudge to act on the con- 
sent of the parties and appoint “an 
arbitrator. Inthe present case the order 
referred only the matters in difference in 
the suit. One of the parties was an 
infant, whose guardian through his ado 
tive mother had been appointed ie 
upon an investigation of her fitness to 
represent his interests in’ the suit. The 
order was undoubtedly intended ‘as one 
under the Second Schedule. Moreover I 
am by no means prepared to hold that 
any Oourt acting under -the Oivil Prò- 
cedure Code has in India a general 
authority to act on the consent of parties 
and thus to make an Order of Referenee in 


` a form which might apply to any dispute’ 


whatever independently of any relation 
to the jurisdiction of the Court. 


I- fear I have had rather small succeag 
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in appreciating the grievance of the ap- 


. pellant. It seems to be that, the award 


should have been remitted under para- 
grah 14 of the Second Schedule in order 
that out of the same arbitration two 
awards might be produced—one in the 
suit and one under the. Indian Arbitra- 
tion Act. Thelaw in the présent case 
goes much deeper than anything con- 
templated by paragraph 14,.but in any 
case to remit is a matter of. discretion 
and to doso in this case would as an 
exercise ‘of discretion, be very remark- 
able indeéd. The proceedings have been 
out of all relation tothe Second Schedule 
save doubtless for. the word “ invalid ” 
in paragraph 15. 


. It appears thaton 8th June 1922 be. 


fore the award had been filed, a motion 
to set it aside was prematurely launched 
and to this Musammat Annardeyi was 
madeaparty. On the 5th July 1922 she 
appeared: by Counsel and objected that 
she was not a party to the suit. That 
motion having been dismissed, the pre- 
sent proceedings were commenced on the 
same day. It was nonetheless contend- 
ed upon this appeal that the learned 
Judge could not in the presencé of all 
parties to the suit deal with this award 


. made and filed in the suit under his 


Order of Reference of 28rd May 1922, 
As an argument to point the invalidity 
of the arbitration proceedings considered 


` under. the Second Sehedule this may 


deserve attention but I see no reason in 
it otherwise. - : 


` Ithinkthe appeal should be dismissed 
with costs. > 


. Z, E. Appeal dismissed. 


: LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 23807 1923. 
: November 10, 1924. 


^ Present:—Sir Shadi Lal, Kr., Chief 


‘Justice, and Mr. Justice Le-Rossignol. 
-Musammat TAJ BEGUM AND ANOTHER ` 
‘—DEFENDANTS—APPELLANTS 

2. versus _ zu 
GHULAM RASUL AND ANOTHER— 
'  PLAINTIFES--RESPONDENTS. ^. . 
` Guardians and Wards Act (VIII of 1800), 
8s. 7, 10 (b)—Guardian of person—Father, ap 
ipointment o£; Í 
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In view of section 19 (b) of the Guardians and 
Wards Aot,'a Court has no jurisdiction under the 
Act to appoint or declare the father of a minor to 
be the guardian of his person. ` 
. The father is, the natural guardian of the 
minor and has the first right to the guardian- 
ship and custody of his minor son. . 


- Letters Patent Appeal against the 
order of Mr. Justice Lumsden, dated the 
24th July 1923, dismissing the appel- 
lant's Appeal No. 860 of 1923, filed on the 
18th April 1923, under section 47 of Act 
VIII of 1890, from an order of the 
Senior Sub-Jugde, Amritsar, dated the 
16th April 1923. . 

. Sheikh. Mohammad Monir, for the 
Appellants. ` I 

` Sayad Mohsim Shah, for the Respond- 
ents. LS 
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JUDGMENT.- This appeal arises 


-out of an application under section 10 


of the Guardians and Wards Act. The 
application was made by the father of 
the minor to be declared the, guardian I 
‘of his minor son and included a prayer 
for the custody of the minor. The. 
Courts below have granted.the father's 
rayer. The appellant, who is the mother, 
instituted the present appeal, under the 
Letters Patent and it was admitted on 
the ground of jurisdiction. . ` 
- À preliminary objection is raised by 
the respondent. that the appeal is time- 
barred, but we find that the Court closed - 
on the day when the normal period -of 
limitation expired and that there was 
good cause for -the appeal, not being 
filed within time.. We accordingly re- 
ject the preliminary objection. 
- The point of jurisdiction raised by the 
appellant is that under the Guardians 
and Wards Act (VIII of 1890), the Gourt . 
has no jurisdiction to appoint or 
declare the father of a minor-to be the 
puo of that minor and section 19 
(b) is relied . upon in support of . this 


“contention which we hold must prevail. 


Section 19 provides that. nothing in 
Chapter II of the Act shall authorise-the 
Court to’ appoint or declare a guardian 
of the person of a minor whose father is 


` living, and is not, in the opinion of the 


Court, unfit to be guardian of the person. 
of the minor. Inasmuch as the father is 
the natural guardian-of the minor and 
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‘has the first right to the guardianship 
and custody of his minor Son, we take it 
-that the Legislature did not intend that 
the Act Should apply to a, father, re- 
‘garding such a provision as superfluous, 
sand we find that this'is the view that 
was taken by their ‘Lordships of the 
- Privy Council in Mrs. ‘Annie Besant 
v. Narayaniah (1), We must, therefore, 
‘hold that the order of the Senior Sub- 
Judge appointing Ghulam Rasul to be 
the guardian. of the. person of his son 
was without jurisdiction. We are, how- 
-ever, asked to treat the application `of 
the father as.an application under sec- 
tion 25 of the Act, inasmuch as it has 
` been held that the application therein 
referred to may be made. by any 
- guardian who -need not be a.certificated 
` guardian: see Dayabhai Raghunathdas v. 
Bai Parvati (2). But ab it seems to ug 
‘to be arguable whether in this case the 
ward, who is with his mother, has ever 
left, or been removed from the custody 
-of his guardian, we do think that this 
matter should be decided at this final 
‘stage ofthe case. The facts of the case- 
‘are not quite clear and we refrain from 
‘expressing ‘any opinion in the matter 
-and leave the respondent to make an 
application ih due form under section 95 
if he thinks fit so to do, 

For these reasons we accept the ‘appeal 
but in the''cireumstances of the case 
direct that parties shall bear their own. 
'eosts throughout, ' 

N H, M Appeal accepted, : 
'(D 24 Ind Oas' 290; 38 BL 807; 27 M L. J. 30 
-18 © W. N. 1089; 1L. W. 520; (1914) M. W. 


585; 16 M. L. T. 165: 20 O.L J. 953: 16.Bom: 
L R. 825; 12 A. L. J. 1155; 4l L A. 314 


. O). 
NO 28 Ind. Cas, 597; 30 B-438; 17 Bom. L. R. 
. 332. : "E 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 
- _ | Crvin Revistoy- No. 279 or 1918. . 
psu April 7, 1919, . "a 
Present:—Sir Drake-Brockman, Kr., J. C. 
JODPHRAJ— APPLICANT | i 
"s ma versis - . 
"LS QBYRAM-NOS-APPLICANT ^. ^ - 
` Civil Procedure -Gode (Act V of 1908), s&. 711, 


INDIAN LABES, 


-809 
20. (c) lió--Evidence Act (I'o 1878), g .99, 
proviso 2—Breach of contract—Place of sutnp-- 
Jurisdiction, question ` of--.Res judicata —Revision 
—Üral agreement, evidence of; admissibility of. : 
Plaintiff residing at K 'entersd into a contract 
with defendant at M, where thé Satter resided, . 
- which stated; “I haye made a contract to deliver 
new mohwa of this year one at Barwah Station 
“subject to the following conditions, Three 
thousand and one hundred ^ maunda by” the 


"Barwah weight in one month at the rate of 


Rs. 1-10 per mau 


anc, five thousand maunds ' 
;by the Bengali weight 


8t Diwali delivery at tho 
Tate of Rs. 1-12-6 per maund, to be delivered at 
the Barwah Station. The ‘goods of both: these , 
Contracts ‘will be delivered. to you im our bags 
at the Barwah Station... I will ‘take the money as 
‘the goods, are sent deducting the railway charges.” 
Defendant instituted a suit at M to recaver 
damages from - plaintiff for failure to' supply the 
first lot of pa WD Plaintiff objected 15 the , 
jurisdiction of the Mf Court to try the suit, but 
his plea was overruled. Subsequently, plaintiff 
sued defendant to recóver damages for hon- 
acceptance of. the second lot ‘of mohwa, and the 
-suit was instituted at K, where ils price, lio- 
alleged, was to be paid under an oral agreement, 
Defendant objected that the K Court had no 
jurisdiction, and that the point was res judtéata by 
reason of the decisiod in the previous suit: 

Held, (1) that the question decided in the pre- 
vious suit was whether the M Court had jurisdic- 
tion ,to try that suit, and not, whether the K 
Court had jurisdiction or not; [p 311, eod] 1] |. 

(2) that plaintiffs letter to defendant embodied 
two distinct contracts ; [tbid.] E 

(3) that, therefore, tho tjuestion of jurisdiction 
was not res judicata by reason of tho previous 
decision; [ibid,] we 1 ` : 

(4) that the oral agreement as to the price of 
the gaods .being payable at K, was admissible 
under section 92, proviso 2, Evidence ‘Act, and if 
it was established, the K Court would’ have 
jurisdiction: to try the suit. 311, coL. 2, : 

Section 20 (c) of the Oivil Procedure Code h&s 
not altered the law as to what is the carse of 
action in suits arising ont of a contract [ibid.] 

Where.a Court declines jurisdiction to*try a 
suit on the erroneons assumption that the plaint- 
-iff is debarred from alleging certain' facts, ‘the 
High Court has jurigdiction to interfere in revision, 
[p> 311, col 1] : NM 

Case-law discussed. L5 3 


Application for revision against an order 
ofthe District J udge, Nimar, dated: the 
30th July 1918, confirming that. of the 


:Munsif, Khandwa! 


` Dr. E. 8. Gour, for the Applicant. ` 
^ Mr. V.V. Chitale, for the Non-Appli- 
‘cant. ooo 


- ORDER.—On the 17th October 1917 
"Jodhraj who resides at Khandya filed & 
suit in the Court of the First Munsif of, 


| 


i 
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that, place to recover damages from one 


Byramsha who lives in the Indore State 
for non-acceptance of mohwa under a 
contract made at Mhowon the 18th May 


"1914. The terms of the contract were 


embodied in a letter (Exhibit D-1) ad- 
dressed by Jodhraj to Byramsha which 
has been translated as follows :— : 
“To 'Byramsha Kealawa of Mhow 
Cantonment by Jodhraj Bisandayal of 
Khandwa, I have made a contract to de- 
liver new mohwa of this year one at 
Barwah Station subject to the following 


conditions. Three thousand and one: 


hundred maunds by ‘the Barwah weight 
in one month at the rate of Ra. 1-10 per 
maund and five thousand maunds by the 
Bengali weight at Diwalidelivery at the 
rate of Rs. 1-126 per maund, to be de- 


‘livered at the Barwah Station. The goods 


of both these contracts will be delivered 


.to you in our bags at the Barwah Station, 
‘I will take the money as the goods are 


sent deducting the railway charges» The 
goods willbe delivered in one distillery 
the Berwah weight. And the goods 


D 
of ‘the Diwali contract will be delivered’ 


in November and December. The goods 
about which the contiact is made are of 
Khandwa District? I will send my man 


'. at the time of weighing or will accept 


your weight.” 


In 1914 Byramsha instituted Suit No. 68 
of thatyear in the Civil Judge's Court 


‘at Mhow to recover damages from Jodhraj 


for failure to supply the first lot of mohwa. 


‘Jodhraj raised a number:of defences 


among which was oneto the effect that 


. Barwah where delivery was to be made lay 


outside the jurisdiction. 
was overruled on the ground that the. 


This defence 


contract having been made in Mhow part 


. of the cause of action arose in that place 


Civil Procedure Code. 


and the ' Mhow Court, therefore, had 
jurisdiction under clause (c) section 20 
Byramsha obtain- 
eda decree for damages from the Trial 
Judge which was modified in first 
appeal by the Resident and both the 
Resident and in second appeal the Agent 
to the Governor-General confirmed the 
decision that'by reason of section 20 (c), 
Code of Civil Procedure, the Mhow Court 
had juribdiction, 
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-arose at Khandwa. 
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The suit out of which-the present 
application arises was brought to recover 
damages for non-acceptance of the second 
lot of mohwa of which delivery was 
promised in (Exhibit D-1). In order to 
justify institution of the suit at Khandwa 
Jodhraj alleged the following terms to: 
have been included by an oral agreement 
in the contract :— . . 

“(1) That before despateh.of the mohwa 
from Khandwa the defendant Byramsha 
was te send a man to approve of the 
goods; " ' Š 

(2) that the price was to be, paid at 
Khandwa." . 


The lower Courts have held that the 
first of these terms was alleged in the 
suit of 1914, but was not eatablished and, 
‘therefore, could not be raised again, the 


matter constituting ares judicata, As to 
the ‘second plea they have similarly 


concurred in the view that it was not 
raised at all in the previous suit and 
should be. regarded as decided against 


‘the plaintiff by reason of Explanation IV, 


section 11, Civil Procedure'Code. The 
plaint was returned -by the Munsif for 
presentation to the proper Court on the 
ground that no part of the cause of action 


It is urged on the, plaintiff Jodhrajis 
behalf in this Court that the rule of 
res judicata has no application here, 
inasmuch as (Exhibit D-1) obviously 
embodies two distinct contracts, For, the 
non-applicant it is contended that decision ' 


1- 


.on a question of res judicata even if 


wrong cannot be interfered with under 
section 115, Civil Procedure Codé; that 
Jodhraj might and ought to have put 
forward the plea that payment was to 
be made at Khandwa; and that in any. 
view the place of payment is immaterial 
and constitutes no part ofthe cause of 
action, inasmuch as thé mohwa not hav- 
ing been delivered its price was notan 
could not be sued for. z 


I have read the judgments of the three’ 
Courts which dealt with the suit of 1914 
and cannot think that any one of them, 
contains a decision on the question of 
jurisdiction beyond the finding that the 
Mhow Qour} had jurisdicition because 


$ 
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' vthe contract was made at Mhow. The 
matter directly and substantially in ‘issue 


was not whether the suit might: be 
instituted at Khandwa but whether it 


could be instituted at Mhow: the latter , 


was decided in the affirmative and as I 


have said there was no decision ‘at all: 
The then defendant 


-upon the former, 
Jodhraj could have gained nothing by 
showing that the suit might have been 
instituted at Khandwa. The form of the 
issue framed by the Mhow Coart supports 
this conclusion as it is thus worded:— 
“Has this Court jurisdiction?” š 
I am further of opinion 
&pplieant's contention as to the nature 
_ of Exbibit D-1 is - correct. That it 
embodies two distinct and separate con- 
tracts appears from the conduct of 
. Byramsha himself in instituting and 


prosecuting to decree the suit of 1914. The . 


institution took place before delivery of 
the second lot of mohwa was. due and 


Jodhraj had, therefore, no occasion to con- ` 


tend that in connection with the.second 
lot of mohwa Byramsha had to comply 
with a certain condition not entered in 
(Exhibit D-1) before he could claim de- 


livery. Under proviso 2, section 92, Indian: 
Evidence , Act, the existence of any’ 


separate oral agreement asto any matter 
on which a document is silent; and which 
is notinconsistent with its terms, may 
be proved. And prima facie this proviso 
applies to the present case in view of the 
informal character of Exhibit D-1. 


"For all these reasons I am of. opinion 
that the view taken by the lower Couris 
on the question ofresjudicata-is wrong. 
The Trial Judge declined jurisdiction 
-on-the erroneous assumption that the 
plaintiff was  debarred from alleging 
certain facts. Such a case isin my opinion 
‘clearly distinguishable from that: in 
Amir Hassan Khan v. Sheo Baksh Singh(1). 
The plaintiff's case has not been decided- 
at all and he isin a much worse position 
than if his suit had beén dismissed, for 
in that event he would have had a right 
of a second appeal to this Oourt. The 


(1) 11 0.6 (P. 0); 11 L. A. 237; 4 Sar. P O J. 559; 


Rañque and Jackson's P. O. No, 83; 5 Ind. Dec. 


E. 9) 760 
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that the ` 
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, decision in Zamiran v. Fateh Ali (2) seems 


to meto support this view. a- ` 

Ido not feel at all pressed by the 
contention that the stipulation to pay 
the price of the second lot of mohwa at 
Khandwa is not part of the cause of action . 
inasmuch as no delivery has.actually been 
effected. It seems to meth at the breach 
complained of is in effect the failure to 
furnish the plaintiff with the money. which 
the defendant had promised to pay. 
Moreover, there is authority for the view 
that clause (c), section 20, Civil Procedure 
Code, has not altered the law. as to what 
is the cause of action in suits arising out 


.of a contract: see Salgram v. Chahamal (3). 


According to Explanation III, section 17, 
Oivil Procedure Code, 1882, the cause of 


'action in suits arising out of a contrüet*- ' 


arises at, any of the following: places, 
namely:— 

"(1) The place where the contract was 
made; . : DE 

(it) the place where the contract was to 
be performed or performancé : thereof 
completed; 

. (iti) the place where in performance of 
the: contract any money to which the suit 
relates was expressly or impliedly pay-' 


able.” , 


` The present suit certainly relates to 
money payable in: performance of the 
contract. and if the plaintiff established 
his allegation that the.price. was to be 
paid at Khandwa he would be entitled 
to have his suit tried there., š 
The order of the Trial Judge rejecting 
the plaint is hereby set aside. The plaint 
iff will again present the -plaint at 
Khandwa. All costs hitherto incurred 
other than the Court-fee on the plaint 
wil be paid by .the defendant. I allow 
Rs. 30 as legal practitioner's fee on the 
hearing in this Court. : . 
Z.`K. & N.H. Revision accepted, ' 
e 32 O. 146. ME 
Q) LI Ind. Oas., 712; 34 A. 49 at p.58; 8 A L. 
J. 1160. P. ; Ñ / 
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*: MADRAS HIGH COURT. 
fem FULL BENCH. 
Cuy, ArPEAL No. 101 or 1921. 
` , April 9, 1924. 
. Present :—Mr. Victor Murray 
Coutts-Trotter, Chief Justice, . 
Mr. Justice Ramesam and 
: Mr. Justice Wallace. . 
VASIREDDI SRIRAMULU— 
DEFENDANT No, 1—APPELLANT 


. versus f 

PUTCHA LAKSHMINARAYANA— 

* «©: PLAINTIFE— RESPONDENT. : š 

Civil Procedure Code (Act Veof 1008), 0. XXXIT, 
r. 4 ($)—Guardian litem, apporntment of— 
Consent, whether may bé imphed. 

Under O. XXXU, r. 4 (8) of the Civil Pro- 
cedure Code the consent of a person to his 
appointment as guardian of a minor in a guit 

e ned ne be express but may be .:mplied. [p 319, 
CO. 

+ The question is one of fact to be decided on the 

. evidence in each case. [p.318,col.2.J- . . . - 

Appeal against the decree of the 
Court of the Second Additional Sub- 
ordinate Judge, Guntur, dated the 15th 
November 1920, in Original Suit Ne. 72 
of 1919. i : 

This appeal came on for hearing, 
.on the 30th November and the 3rd De- 
-cember 1923, and the case. having stood 

over for consideration till the 6th 


February 1924, the Court (Phillips and’ 


Venkatasubba Rao, JJ.), made the fol- 
lowing 
ORDER OF REFERENCE 
TO A FULL BENCH. 
Philips, J.—The plaintiff . brings 
"this suit for a declaration that the decree 
obtained against him by the first defend- 
ant in* Original Suit No. 72 of. 1916 in 
the Temporary Sub-Court, Guntur, is not 
valid and binding on him. This decree 
was passed against the plaintiff when 
he was aminor, and he was represented 
‘in. that suit by his natural father as 
guardian. It has in many cases been 
held that unless a guardian ad litem 
consents to his appointment as such, the 
appointment isinvaild. This is based 
on the assumption that the provision of 
° O. XXXII, r. 4 (3), Civil Procedure Code, 
that “no person shall without his consent 


be appointed guardian for the suit" is. 


mandatory. In’ many of these decisions 


in referring to the consent of the guard-: 


ian, the words "express consent" have 
e 
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-been used, and it is argued that the ` 
.consentof the guardian must be “ ex- 


- [1924 


press" and cannot be implied; but al- 
though this word “express” has been 
repeatedly used,. as in Narendra Chandra 


. Mandal v. Jogendra Narayan Roy (3) 


and Mohan Krishna Das v. Har Prasad 
(2), the question a8 to whether the con- 
sent should be express or implied was not 


. under consideration, and certainly the 


wording of clause (3) does not, contain 
the word “ express," As it is stated 
“ that no person shall without his con- 
sent be appointed guardian " it appears 
to me clear'that the appointment may be 
made when the person does consent; and 
unless it is otherwise provided a consent , 
may always be express or implied, and 
consequently there appears to be no 
provision in rule4 (3) that the consent 
must be express. In fact,in an unreport- 
edcase of this Court, Second Appeals 
Nos. 836 and 850 of 1922 [Yezzu Mallayya 
v. Talluri Ponnamma (3)], it was held that 
the consent might be implied. It was 
also held in Chatter Singh v. Tej Singh 
(4) and Thakur Tajeswar Dutt v. Lakhan 
Prasad Singh (5), that the consent may 
be implied ;in fact, in the latter case 
it was held that where the certificated 
guardian, the mother of the minor, was 
served with notice that it was proposed 
to appoint her the guardian ad litem of 
her son and no objection was taken by 
the mother, the Court might properly 
assume that the mother had no objection 
to the proposed appointment, and that 
she in fact consented thereto. Taking 
it, therefore, that an implied consent is 
sufficient we have to decide: whether in 
the present case there was such a consent. 
The plaintiff was an adopted son and his 
adoptive mother was.acting as his guard- 
jan; but the plaintiff, in Original Suit, 
No. 72 of 1916, put in a petition’ for the 
appointment of the natüral father as 
guardian on the groundthat the natural 
3 prd Ind. Cas. 139; 19 O. W. N. 537; 200. L, 
2) 40 Ind. Cas. 9 at p. 11. ; " 
p 77 Ind Oas. 628; 46 M. L.J 291; 19 I. Wo 
410; 47 M- 476; (1924) A..L R (M.) 608. : 
(4) 59 Ind. Cas. 671; 43 A. 104; 18 A. L. J. 956; 
2 U.P. L. R. (A. 384. š 
: (5) 83 Ind. Oas. 290; 2 Pat. 290; 4 P. L. T. 1; 
(1928). Pat, 88; L P. L. R 59; (1928) A. I. R. (Pat) 


231. 
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‘father had filed a guardian petition in 
the District Court stating that the adop- 
tive mother was not acting properly 
on*behalf of the minor and Tequesting 
that she might be removed from guardian- 
ship. Notice was accordingly taken 
out to the natural father, and after two 
attempts, it was served personally upon 
him, The notice reads as follows: 
“The plaintiff has filed a petition stating 
that you haveno interest adverse to that 
of thesaid minor and requesting that 
you may be appointed : guardian for 
conducting the suit *proceeding ; so, 
you should appear either in person 
or through a  Vakil and inform if 
you have any objection to being 'ap- 
pointed guardian." The return on this 
notice was as follows: “The defend- 
ant mentioned in this order being a 
minor his natural father and guardian 
has affixed’ his signature and received a 
copy of the notice in Guntur village on 
7th September 1916 "; and there is an- 
other endorsement signed by the natural 
father, namely, “As this order was 
shown to me, the guardian-defendant 
mentioned in this order, in Guntur vil- 
lage on 7th September 1916 and a, copy 
ofthe notice tominor sent with it was 
given to me, I have received it." The 
proposed guardian did not appear 'in 
Court and allowed the proceedings to be 
conducted ex parte. Considering the 
fact that this natural father had applied 
to the District Court to be appointed 
guardian of the minor and for the re- 
moval of his adoptive mother from her 
guardianship itis clear that he was act- 
ing in the interests of his natural son; 
and when he received this notice calling 
upon him to take any objection that he 
had to his appointment as guardian and 
he failed to appear in Oourt, it may be 
taken that he did consent to such ap- 
pointment, but'had no case to present to 
the Court. I would from these circum- 
stances infer that the father consented to 
his appointment as guardian and conse- 
quently the decree obtained against the 
minor, who was properly represented 
in the suit, is prima facie binding on 
him. 

. As my “learned brother is not prepared 
to hold that the guardian has been ap- 


pointed With his consent it becomes 
necessary to consider the further ques- 
tion whether the decree obtained against 
the minor is invalid because he was not 
properly represented in the proceedings. 
It has been held in many cases that, 
where a guardian has not consented to 
his appointment as such, the minor ig 
not properly repesented and the dec- 
ree isa nullity so far as he is concerned. 
This view has been consistently held in 
Caleutta—vide Dinabandhu ‘Nandi s. 
Mashuda Khatun (6), Annada Prasad v. 


-Upendra Nath Dey (7), Umapati Samanta 
v. Sheikh Moseetulla (8), Baneswar Pra- 


manik v. Tarapada Bhattacharjee (9) and 
Narendra Chandra Mandal v. Jogendra 
Narayan Roy (1). The same view ise 
taken,in the Allahabad Court in Hanu- 
man. Prasad v. Muhammad Ishaq (10), in 
the Patna Court in Mohan Krishna Dar v. 
Har Prasad (2) and Sheikh Sajjad Husain 
v. Sakoi Rai (11) and in the Punjab 
Court'in Hira Singh v. Ghulam Qadir 
(12. The same view hasbeen tuken in 
this Court in an unreported case, Letters 
Patent Appeal No, 3 of 1913, and also in 
Sharoof Sahib v. Raghunatha Sivaji (13) 
and Eda Punnyya. v. Jangalu Rama 
Kotayya (14). A different view was, 
however, taken in Oodayanasamy Tevar 
v. Alagappa Chetty (15) and in Kuppu- 
swami Atyangar v. Kamalammal (16). 
The question has been considered by the 
Privy Council. I do not consider that 
thé two cases cited for reference, viz., 
Rashid-un-Nissa v. Muhammad Ismail 
Khan (17)and Partab Singh v. Bhabuti 


(6) 17 Ind. Cas. 263; 16 C. L. J 378. 

(n 65 Ind. Cas 18; 34 O.L J. 993. 

8) 72 Ind Gas 475; 37 O.L J 496; (1923) A. 
IR.(0)692. —  . 

(9) 4lInd Cas 872; 20 C L. J. 258 

(10) 28 A. 137; 2A. L J 615; A. W. N. (1905) 
229, 


(11) 72 Ind. Cas 637, 
(Pat) 448,4 P. L, T 575 
(12) 48 Ind. Cas 399 I 
(13) 29 Ind. Gas. 579;.18 M L T 401. : 
(14) 53 Ind Cas. 184, (1920) M W N 1, 37 M. 
L J 39926 M L T 327,10 L. W 471, 
"(5 MMLJIS?S T^ 
(16) 59 Ind Cas 662, 43 M “842, 12 L. W, 243; 
39 M. L. J. 375. ds opi 
(17) 3 Ind Cas. 864; 31 A 572; i0 O. L; J^ 318; 
13 C. W. N. 1182, 6 A L J. 822; 11 Bom. D. F 
1, 6 M. L. T, 279, 19 M. L- J, 631, 36 I. A. 168 
(P.0).' 7 


2 Pat. 7, (1922). A I R. 
d 
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, Singh (18), are applicable to the present 
. case, In the former case a married 
. woman. was appointed guardian and in 
law such an appointment could not be 
recognized and consequently the minor 
was deemed to be unrepresented. In 
the second case it was found that the 
guardian had been appointed fraudulent- 
ly and on that ground it was held that 
there was nó proper representation. 


' The leading case on the point is the 
- ñecision of the Privy Council reported 
in Walian v. Banke Behari Pershad 
Singh (19), where it was held that, al- 
though no formal order appointing the 
‘mother as guardian had been drawn up, 
the minora were effectively represented 


` ein the suit. Itappears that in that case 


, the mother was described as guardian in 
the plaint and also in the decree but that 
the record contained no formal order of 
appointment. The mother did not.appear 
in Court and an ex parte decree was 
passed, This would seem to be conclu- 

. sive on the point, but this case has been 
distinguished in the Calcutta Court on 
the ground that in thatcase the mother 
‘actually represented the minor in the 
proceedings and, therefore, it was a proper 
representation. This distinction appears 
to have been drawn owing to an erro- 
neous view of the facts and I would 
point out that at least in one case Annada 
Prasad. v. Upendra Nath Dey (7), 
Mookerjee, J., remarked that in Walian 


v. Banke Behari Pershad Singh (19), the’ 


mother who had been proposed as guar- 
dian for the minor son “had entered ap- 
pearance and acted throughout the trial 
of the suit.” This does not appear to be 
& correct statement of the facts of that 
case, and a similar mistake has been 
made in Hanuman Prasad v. Muhammad 
Ishaq (10) where it is remarked that the 
mother in Walian v. Banke Behari 
' \Pershad Singh (19) did appear in 
Court and the same mistake appears to 
underlie several of the other decisions. 


(1913) M. W. N. 785; 14 M L. T 299; 95 
J. 492; 11 A. L. J. 801,16 O. O: 247: 18 
384; 15 Bom. L. R. 1001; 40 L A. 182 


l Q9 ‘91 Ind. Cas. 288; 35 A.487 17 O W.N. 
1165; 
M TL. 


OL. r 
W. 9) 30 O. 1021; 
Pom, L, R. 822; 8 Sar, P. OQ. J, 512 (P. O. 


30 LA 182;7 O W. N. 774; 5. 
5 


This has been pointed out by Das, J., in 


`a very recent case in. the Patna High 


Court reported in Pande Satdeo Narain 
v. Ramayan Tewari (20), where, after a 


‘very carefully reasoned judgment he 


comes to the conclusion that where, on 
the face of the record, a person qualified | 
to act as the guardian appears as & 


guardian of tle minor for the suit, the 


Oourt has no power in another guit 
brought for the purpose of impeaching 


- the validity of the decree to examine the 


evidence in order to see whether notices 
under O. XXXII, r.3 (4) were in fact 
served, or whether the person nominated 
as guardian did consent to actas guar- 
diàn or whether the Court did expressly 
appoint such person as the guardian for 
the suit, unless it is shown that the 
defect in following the rules has affected 
the merits of the case; but, where the 
record oa the face of it shows that the 
minor was not represented by a guardian 
for the suit or was represented by a 
guardian disqualified under the express 
provisious of the Statute from acting as 
guardian, the position is the same as if 
the minor was not a party to the suit. 
In this case the lower Court acting on 
the decisions in Eda Punnaya v. Jangalu 
Rama Kotayya (14) and Sharoof Sahib v. 
Raghunatha Sivaji (13), and Baneswar 
Pramanik v. Tarapadu Bhattacharjee (9) 
has held that, inasmuch asthe guardian's 
consent was not obtained, the decree 


“against the minor was a nullity, and con- 


sequently has not determined the further 
issue as to whether the guardian in'that 
suit was guilty of gross and culpable neg- 
ligence. i 

As I have pointed out, there is abun- 
dant &uthority to support this. finding, 
but inasmuch as there is authority to.the 
contrary and I personally respectfully 
agree with Das, J.,in his judgment and 
consider that & number of decisions to 
the contrary are based on a misinterpre- 
tation of Walian v. Banke Behari Per- 
shad Singh (19). I think it is advisable that 
the question should be considered by a 
Full Bench of this Court. The whole 
question and all, the authorities have 


1 
s 


(20) 71 Ind. Cas. 705; 2 Pat. 335; 4. P. L. T. 147 
(1923) A. L. R. (Pat) 242.- s = 
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been :most elaborately discussed in 
Das, J.'s judgment: in Pande Satdeo 
Narain v. Ramayyan Tewari (20) and, 
therefore, it seems to be unnecessary in a, 
mere referénce to‘ traverse the same 
ground again. 
respectfully agree with the conclusions 
arrived at by Das. J, and I think con- 
siderable weight must be attached to 
the judgment, for in. it he has resiled 
' from the earlier view taken by him in 
Shatkh Sajjad Hussain v. Sakoi Rai (11). 
I would, therefore, refer the following 
- questions for ‘the opinion ‘of the Full 
Bench:— f 

l. Whether, where & person has been 
` appointed guardian ad litem for a minor 
but his consent to such appointment has 
not been obtained, the decree is a nullity 
` or whether it is merely voidable on good 
` ground being shown therefor? > . 

: 2. Whether the consent of ‘a guardian 
to his appointment as such must be ex- 
press or may be implied ? ; š 

Venkatasubba Rao, J.—Two 
questions arise in this appeal. First, 
` whether the appointment of a guardian 
ad litem may be validly made without 
` his express consent. Secondly, whether 
8 decree passed without &' guardian ad 
litem on the record who has consented to 
_act is a nullity or is merely voidable, 

Dr regard to the first question, the 
terms of.O. XXXII, r. 4, Code of Civil 
Procedure, must be considered.. Clause 
(3) says: "No person shall without his 
consent be appointed guardian for the 
suit". Clause 4 is ‘to the. effect that 
where there is no other person fit and 
willing to act as guardian, the Court may 
“appoint any of its officers to be such 
"guardian. i 
:. Theocontention that the words “without 
his consent" are equivalent to "against 
his wil" seems tome utterly unsound. 
and I reject it without further discussion. 

Then it is said that consent ‘need not be 
express but may be implied. I am .not 
prepared to accept this view. In con- 
sidering whether'a& person is willing to 
act under clause (4), is the Court to act 
merely upon inference from circumstan- 
ces? or again is the Court to take evidence 
"regarding the state of mind of the pro- 
posed guardian and is the duty cast 
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I would only say that I- 


- the inference that there was consent. 


.cient' to t 
'Mookerjee and Panton; JJ., in' Annada 


‘tion. 
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upon the Court of finding as a fact that 
the guardian is willing to act although 
he has not expressed his willingness ? In 
my opinion, it was not the intention of 
the Legislature that the Court should, in 
each individual case, upon a careful 
scrutiny of facts and. circumstances, come 
to the conclusion that the proposed guar- 
dian is willing to act. The usefulness of 
the rule contained in-clause (3) will be 
greatly diminished by adopting any such 
construction. The question whether the 
guardian has consented or: not will 
generally not arise when the guardian 
subsequently appears and does any aot 
on behalf of the minor. Therefore, 
whether consent could, be implied has 
very often to be determined with refer- 


. ence to the facts existing at or before 


the appointment, I find it difficult to 
imagine the nature of the evidence that 
can be given either to support or repel 


Is - 


the fate ofa case involving large issues to ' 


depend upon the determination of a ques- 
tion-of fact on evidence necessarily inter- 
ested and very often perjured, adduced, as 


is inevitable in 4 large majority of cases 


after a long lapse of «time from the date 
of the appointment ? - The reason of the 
thing and the language of the section 
alike demand that consent to be valid 


.must be express. There is abundant 


authority for this position and it is suffi- 
refer to the judgment of 


Prasad v. Upendra Nath Dey (7). The 
learned Judges refused to give ,effect: to 
therule of implied consent even when 
the guardian proposed happened to’be a 
certificated guardian on whom there was 
a duty cast in law to safeguard the inter- 


‘ests of the minor. 


I shall now deal with the second ques- 
When there is no guardian adlitem 
on the record who has consented to act, 
is the decree obtained null and void or 
is it voidable on proof of prejudice having 
accrued to the minor defendant? The 
preponderance of authority is, in my view, 
in favour of the position. that the decree 
is a nullity. In Pande Satdeo Narain v. 
Ramayan Tewari (20) Das; J., in a very 
long judgment attempts how that 
fhe kalan cok authority is the other way. 


$ 


‘B16 


But with great respect, Iam unable to 
agre», with him. I shall first refer to 
Khiarajmal v. Daim (21). The facts are 
complicated and are very cleatly stated 


by the Lords of the Judicial Committee - 


and I shall not recapitulate them. The 
facts, however, so far as they are relevant 
to the question under consideration, are 
‘extremely simple. One Naurez died 
leaving a widow and four children in- 
cluding ason Amirbaksh. Suit No. 372 
of 1879 was instituted inter alia against 
Amirbaksh described as a "minor aged 
about 14 years legal representative of 
Naurez deceased by his guardian his 
uncle Alahnawaz.” Again, Suit No. 160 
‘of 1878 was ‘also filed against "Naurez, 
deceased, by his legal representative 
Amirbaksh by his guardian his uncle 
Alahnawaz.” Two questions arose, 
First, whether the estate of Naurez was 
sufficiently represented when only one 


out of the five heirs, was impleded in-the: 


it. . Secondly, what was the effect ofthe 
penes passed sofar as the share of Amir- 


baksh was concerned? 


The full import of the Privy Council 


judgment will become evident if, while 
reading it, these two points are kept 
distinctly in view. "Amirbaksh, was of 
course, one of the heirs of Naurez, but in 
no other sense his legal representative. 
It is not pretended that Alahnawaz was 
. in any legal sense or in fact his guardian, 
or was ever appointed his guardian ad 
litem. It se, however, contended by 
the appellants ' that Naurez's heirs 
are houpd by the proceedings in both 
the suits, and that his share of the 
property, whatever it was, was effectually 
gold in the Suit No. 160 of 1878, or at 
any rate that the share of Amirbaksh 
himself passed-by the sale" (see page 35*) 
Then their Lordships overrule the con- 
tention that the Naurezs estate was 
sufficiently represented by one of his 
heirs Amirbaksh; and in this connection 
they distinguish Malkarqun v. Narhari 
@2), and they equally clearly negative 
the second contention that Amirbaksh 
(21) 321 A 23,.1 O'L J. 581, 32 C 296, S 
Bar. P O. J. 734, may W.N 201;2A L. J 71, 
j za AS n 5 C.W N.10, 2 Bom. L R. 
m $5 B. 337; 10 M. L. J. 368, 7 Sx. P U. J. 
739 (P. O). 


bus of 32 I, A.—[Ed.] 
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was duly represented on the, record by: 
his guardian Alahnawaz. N 

Now, let me reproduce another passage 
from the judgment: "In Suits Nos. 372 
'of 1879 and 160 of 1878, the: Judge 
seems to have accepted without ques- 
tion the statement on the record that 
 Amirbaksh was legal representative of 
Naurez, and Alahnawaz was his guar- 
dian and never applied his mind to the 
“matter......... Their Lordships think that 
the estate of Naurez was not represented . 
in law or in fact in either of the suits, and 
the sale of his property was,. therefore, 
without jurisdiction and null and void. 
Nor can they hold that the share of 
Amirbaksh himself in his father's estate 
was bound." Itis obvious that their Lord- 
ships were- dealing with two distinct 
and independent points and I find it 
impossible to agree with Mr. Justice Das 
that the Judicial Committee was not 
dealing with the second question. "The 
learned Judge has been at great pains 
to analyse:the facts, but with the greatest 
respect it appears to me that he has 
overlooked a very essential paint in the 
judgment ofthe Privy Council. 

It may be useful to refer to another 
passage in the judgment of the Judicial 
Committee: “Their Lordships agree that 
the sales cannot be treated as void or 
now be avoided on the grounds of 
any mere irregularities of procedure in 
obtaining the decrees or in execution of 
them. But, on the other hand, the Court 
had no jurisdiction -to sell the property | 
of persons who were not parties to the 
proceedings or properly represented on 
the record. As against such persons the 
decrees and sales purporting to be made 
would be a nullity and might be dis- 
regarded without any proceeding to set 
them aside" (page 33*). 

I shall next deal with another case 
considered by Das, J., Rashid-ud-nisa v. 
Muhammad Ismail Khan (17). In some 
proceedings the minor in that case was. 
.represented by her sister who acted as 
guardian ad litem and'in certain other 
proceedings by an uncle by name Maula- 
.dad. Their Lordships held that so far 
.as the sister was concerned, she was a 
married woman and, therefore, disquali-. 
fied from being appointed- guardian and. 


` 
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in regard to Mauladad, they held that 
his interest was obviously adverse to 
that of the minor and he was, therefore, 
disqualified. They decided that the 
minor was not a party. to the proceed- 
ings and the execution sales were null. 
and void. Send 


I shall now proceed to consider ,the' . 


third case referred to by Das, J., Partab 


Singh v. Bhabuti Singh (18). In the: 


judgment of the Privy Council, reference 
is made to two suits but for the present 
purpose it is sufficient to notice the facts 
connected with one of them, that is, the 
suit brought by Bhabuti Singh on 26th 
June 1899. . The minors Partab ‘and 
Abharan Singh were added as defendants 
to’ that suit. They were described as' 
being under the guardianship of Hari 
Pershad. No order appointing Hari 
Pershad as a guardian for the minors was 
applied for or was made. The result 
‘was that the, minors were not in law 
‘represented in the suit in question. 
Their Lordships observe, “As Hari Per- 
shad had not been appointed guardian. 
for the suit for the minors Partab Singh 
and Abharan Singh, they were in law. 
uürepresented, ‘and the decree will not 
bind-them.” There was another ground’ 
to support the same conclusion but it is” 
not at present material. tz 

‘ What do these three cases establish? 
In Khiarajmal v. Daim (21) 
name of. Alahnawaz appeared on 
the record and he' was described as. 
the guardian of Amirbaksh, the minor. 
Similarly, in. Partab Singh v. Bhabuti 
Singh (18), Hari Pershad. was described 
on .thé record as the guardian of the 
minors, Partab and Abharan. In neitlier 
case was..the appointment ofthe guar- 
dian ad- litem made by the Court. In 
Rashid-un-nissa v. Muhammad Ismail 
Khan (17): the sister and the uncle 
. were appointed guardian .ad litem but’ 
they were incompetent to act. In all the 
three cases, the Judicial Committee 
held that.there was no representation of 
the minor at all and that the decrees or 
sales, as the case might be, were null and : 
void. On the principle underlying these ` 
decisions, a decree obtained against a: 
minor for whom & guardian was/appoint-: 
ed without his consent would -bê equally- 


DN 


‘sons may be competent to act 


the... 


ineffectudl and be likewise a nullity. 

I am glad to find that this is the law, 
forotherwise the interest of minors will 
be gravelyimperilled. Hundreds of per- 
f : as guardians 
of a minor défendant, but. if any of them 
is appointed without his consent merely 
because the plaintiff in the suit chooses 
to propose his name, does- it follow that 
the man so appointed is either under a 
legal or moral duty to safeguard the 
minor's interest ? The proposed guardian 
not having consented, he cannot be made 
liable for any injury sustained by the 
minor, nor is he likely to be under any 
sense of personal responsibility in the 
matter. Mr. Justice Das distinguishes 
the three decisions to which I haves 
referred and finds support for his 
conclusion in Walian v. Banke Behari 
od Singh (19). 
this case is an authority for his positi j 
The Subordinate Judges held Hat ras 
though no formal order “appointing the 
mother tobe the guardian ad litem of 
the infants had been drawn up the Court 
must be deemed to have sanctioned the 
appointment and that the want of a 
formal order was at most an irregularity 
(see page 188*) The High Court dis- 
agreeing’ with the Subordinate Judge 
considered that there was nothing from 
which they could presume that the Court 
had sanctioned expressly or impliedly 
the appointment of the minors' mother 
as their guardian (8ee page 188*. The 
Judicial Committee observe: “Their 
Lordships are unable to concur .in the 
conclusion at which the learned Judges 
arrived. The .present plaintiffs were 
substantially sued in the former suit,. 
and the alleged fraud has been negatived. 
It appears to their Lordships that they 
(the ‘present . plaintiffs) were effectively 
represented. in that suit by their mother 
and with the sanction of the Court" 
They then proceed to say that one of the 
ar Mn can be pointed out is that 
no formal order appointing th 
of the ‘plaintiffs P ayes 
drawa up. In the result, they hold’ 
the defects of procedure allerei Oe E 
most irregularties which could not- in- 
validate the proceedings in the ab&ene 

> Page of 30-L A= [Ed] Ç - c a ———— 






I fail to see how . 


is Shown to have been . 


ais 
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of proof of prejudice having aterued to 
the infants. There can be no doubt 
about the facts. There was an appoint- 
ment by the Court of a guardian ad litem. 
The order of the appointment was not, 
however, shown to have been formally 
. drawn up. This was considered in the 
nature of an irregularity and there is 
nothing in the judgment to warrant 
the view: that if there was no represen- 
tation the decree would not have been 
treated as void. 
. "Mr. Justice Das is at pains to establish 
that the mother did not in fact.act for 
the minors at any stage of the suit and 
that some learned Judges in India were 
under a misapprehension on this point. 
dt seems to me that this question whether 
the mother did or did not in fact act 
for the minors is of no importance, be- 
cause the judgment of the Privy Council 
is based on two facts, viz., (1) that there 
. Was .& ‘proper appointment and (2) that 
there was no formal order of appoint- 
ment: and as the defect was held to be 
a mere irregularity the Judicial Oom- 
mittee proceeded to consider whether 
any prejudice resulted to-the infants. 
I am, therefore, of the opinion that a 
decree passed against a minor defendant 
. where there is no consent on the part 
ofthe guardian ad litem to act as such 
js null and void, and it.is unnecessary 
to set it aside in separate proceedings. 
Coming to the facts of the case on 


hand, even if consent-can in law be im: 


plied, Iam ofthe opinion that the fact 
that over the signature of the proposed 
‘guardian ad litem, the endorsement ap- 
pears containing the words "guardian 
—defendant" proves nothing, for it only 
means that the description in the en- 


dorsement’ was made to conform to the, 


description in the notice; and it is not 
uncommon for persons to merely repro- 
duce the words constituting the descrip- 
tion when they are making an endorse- 
ment ofthis nature, without accepting 
ethe truth of the description. I agree to 
the questions, as stated by my learned 
brother, being referred for the decision 
of a Full Bench. 


Mr. S. Varadachariyar for Mr. K. 
Ramamurti, for -the Appellants: 





Messrs. T. Ramachandra Rao, A: 
Krishnaswami Aiyar and Ch. Raghava 
Rao, for the Respondent. 

OPINION. 

Coutts Trotter, ©. J.—In this 
case two questions have been referred to 
‘us by the Divisional Bench; the first is, 
“whether, where a person has been 
appointed guardian ad litem for a minor 
but his consent to such appointmént has 
not been obtained, the decree is a nullity, 
or whether it is merely voidable on good 
ground being shown therefor?” The 
second question is, ^whether the consent 
of a guardian to his appointment .'as 
such must be express or may be 
implied ?” : 
' In the view we take of this matter, the 
answer we propose to the second question 
must end in a reference back to the 
Divisional Bench which may render the 
first of these questions purely academic. 
and one which need not arise for the 
détermination of the suit. The words: 
of the Statute are contained in O. XX XH,’ 
r. 4, clause (3):—“No person shall with- 
out his consent be appointed guardian. 
for the suit”, and we are asked to say 
whether that consent can be implied or 
whether it must be express. There are 
eases that have been cited to us in which 
the learned Judges speak of express 
consent, butI do not think that before 
this reference arose the learned J udges 
who used the language which has been 
‘cited were really deliberately applying 
their minds to the question as to whether’ 
consent must under’ the . Statute be 
express. The Statute does not contain 
the word “express”, and I fail to see 
how -Courts have a right to put into 
the Statute -a word which is not there. 
Oonsent is a question of fact. A person 
may have consented and there may'be 
no direct evidence of it. The evidence 
may be inferential, indirect and circum- 


' stantial and, as my brother Wallace 


put it, it is purely a question of evidence. 
We are unaware of any rule of evidence 
which says that this simple question 
of fact—aye or nay, did this person ` 
consent to ‘act—is to be decided by any: 
different laws of evidence from those - 
which guide Courts, in arriving at the . 

- determination of all: questions of fact, 


` 
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Is the evidence before the Court suffici- 
ent to enable it to say with confidence, 
“we hold here on the eviderice that 
there was consent by'this man that he 


would act as guardian”? We, therefore, 
think that the case must go back with ° 


the expression of our opinion that the 
answer to the second question referred 
to us is that the consent need not be 
express. It is quite: true that the two 
learned Judges who formed the Divi- 
sional Bench gave an indication of what 
their finding would beon the question 
of fact: but as they both approached it 
under the shadow of this supposed rule 
of law, it seems to us that it is better 
that they should re-consider the question 
under our direction and come to an 


express finding on the question as to' 


whether there was a consent to be 
inferred from the evidence available to 
them or not. Thatisamatter for them 
and not for us. 
Ramesam, J.—I agree. 
Wallace, J.—l agree: and - have 
nothing to -add.. ; 


Y. N. Y. |». Reference answered.” ` 


— 
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CALCUTTA HIGH COURT. 
. APPBAL FROM APPELLATE DEOREE 
: No. 2288 or 1920. 
. January 16, 1923. 
Present : :— Justice ir Asutosh Mookerjée, 
- Kr., and Mr. Justice Walmsley. 
SITA SUNDARI BARMANI AND ANOTHER 
—DRFENDANTS——À PPBLLANTS i 
versus 
BARADA PROSAD ROY 
CHOWDHURY AND OTHRRS— 
RESPONDENTS. 


Probate and Administration Act (V of 1881), : 


8. 90—Lease executed by administrator—Sanction 
of Court, absence ‘of, effect of —Lease, whether void 
or voidable—He who seeks equity must do equity", 
applicability of. 
An alientation b 
WER A E 90 of the Prob d Ad 
er gection o: e Probate` an =- 
ministration Act, is not void but voidable. This 
attracts the operation. of the elementary rule that 
no person can be allowed. to avoid a transaction 


an executor or administrator 
e Court, where such leave is 


in such a manner as to enable him to recover. 


property which would otherwise be lost to him 


and at the same time keep the money- or -other ` 


advantages "which 'he has obtained thereunder. 
If the party pre egüdicially affected by the transac- 
tion seeks reli Court, will assist him only 
on equitable es of reimbursement. [p.' 319, 
n 2; x 3313 320, col. 1.] 

and Agency cy Co, 


V A 

Reali T Kumar 3 C. L. , followed.. 
The maxim: thar ‘he who ones equity must do 

equity’ is applicable to a defendant as well as to 

& plaintiff and a party who seeks to avail himself 

of an equitable defence. must stand the“ test as 

well as one who appears as a plaintiff. [p. 320, 


Ltd. v. 


. col. 1] 


Quare '— Whether section 90 of the Probate 
and Administration Act governs a case where g 
new kabuliyat is granted in respect of an existing. 
tenancy. [ibid ] 


Appeal against a decree of the Addi- I 
tional Subordinate Judge, Khulna, dated 
the. 15th June 1920, affirming that of 
the Munsif, Second Court at Khulna, 
dated the 6th November 1918. r3 

Dr. Jadunath Kanjilal and Babu Jnån : 
Chandra Roy, for the Appellants. 

Rai Surendra Chandra Sen Bahadur 
and Babu Hemendra Chandra Sen, for the 
Respondents. 

, SUDGMENT.—This i is an appeal by 
the defendants in & suit for arrears of 
rent. The claim is based on a kabuliyat. 
which, the defendants contend, was ob- : 
tained by undue influence. This defence 
has been negatived. As regards, one 
of.the two defendants the additional 
defence has been urged that the, kabu- 
liyat does: not bind him, as it was exe- 
cuted by his mother, when she was 
the administratrix of the ‘estate of his 
father, without the permission of the 
District Judge: under section 90 of the 
Probate ' and Administration Act. In 
our opinion that provision is df ‘no - 
assistance to’ the appellants. Section 
90, no doubt, makes it obligatory upon 
the administratrix to obtain the sanction. 
of the Court, if a lease for more than 
five years is granted, but non-compli- 
ance with this provision’ does not .in- 
vaildate the transaction, which becomes / 
merely. void&ble- and not void. If the 
party prejudicially affected thereby seeks : 
relief, the Court will assist him . only 
on: equitable. terms of reimbursement, 
The principle applicable to cases of 
this character was explained in the case 
of Eastern Mortgage and Agency Co. Ltd. 
v. Rebati Kumar Roy (1) which showg 


() 3 O, L. J: 260, | ws 
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that an alienation by an executor- or 
administrator without’ leave. of the. 
Court where such leave is necessary 
under section 90 of the Probate and, 
Administratin Act, is not void. but void- 
able. This: attracts the operation of the 
élementary rule that no person can be 
allowed to avoid a transaction in such 
‘a manner as to enable him to recover 
property which would otherwise be lost 
to him and at the same time keep the 

oney. or other advantages which he 

as obtained thereunder. .The maxim 
that “he who seeks equity must do 
equity” is applicable to a defendant as 
well as to a plaintiff and a party who 
seeks to avail himself of an equitable 


«defence must stand the test as well as 


one who appears as plaintiff in Buch a 
ease as the present. Here the Courts 


. below have found that the transaction 


` of the rent. 


was beneficial to the estate. At that 
time, as a suit had already been in- 
stituted for the cancellation of a prior 
kabuliyat and the main questions in 
dispute between the parties related to 
the extent of the lands comprised in 
the tenancy, the status of the tenant, 
the rate of rent payable and the fixity 
These disputes were settled 
by a'consent decree in the suit and 
by the execution of the kabuliyat. The 
defendant: has never repudiated the 
kubuliyat. He has not, even in -the 
course ‘of this suit, offered to restore 
the land to the landlord. He cannot 
how be ‘permitted to turn round and 
contegd that the kabuliyat is not op- 
érative as against'him. It is plain that 
the justice of the case is against the 
appellant, and section 90 cannot be 
successfully invoked by him even ‘on 


' the assumption that section 90 governs 


& case where a new kabuliyatis granted, 
as here, in respect of an existing tenancy. 
' The result is: that the decree of the 
Subordinate Judgeis affirmed and this: 


` appeal dismissed with coste. 


Z. K.` € e 
2 Appeal dismissed, 


INDIAN GASES. 


; - [i024 


-NAGPUR JUDICIAL COMMIS- 
SIONER’S.COURT. 
MISOBLLANEOUS CIVIL ApPEAL No. 33 

] or 1923. 
Orvir, Revision No. 55 or 1924. 
July 15, 1994. 
Present:—Mr. Kinkhede, A. J. C. 
SHEOSHANKAR AND aNeTHER— 
APPELLANTS—APPLICANTS . 
versus 
KHUPCHAND-REsPonDENT—. ` 
NON-APPLICANT. 
Guardians and Wards Act (VIII of 1890), s. 18 
—Appowntment of guardian—Enquiry, . whether 
necessary. 

The proceedings under the Guardians and Wards 
Act are not summary and an order of appoint- 
ment of a guardian is not proper unless the Oourt 
holds an enquiry and hears evidence as required ; 
by section 13 of the Act. ‘ 

Sayad Shahu v Hapija Begum, 17 B. 500; 9 
Ind. Dec. (s. 8.) 366, relied on. 


Appeal and Revision against an 
order of the District Judge, Jubbulpore, - 
in Miscellaneous Judicial Cases Nos. 34 
and 86 of 1923, dated the lst September 
and 14th December 1923 respectively. 

Mr. M. Gupta, for the Appellante- 
b runs 


. J. Sen, for: the Respondent— 


"Non-Applieant. ` ` 


UDGMENT .—This judgment will 
govern the above cases, which arise out 
of two proceedings under the Guardians 
and Wards Act. ‘One Dalchand died 
leaving behind a minor son -named 
Mulchand, a widow Musammat Gori, and 
a minor daughter Ramabai, besides other 
distant relations. The minor son 
Mulchand's mother had probably pre- 
deceased Dalchand. Musammat Gori is 
his step-mother aged 18 whereas the 
minor boy is aged 14. | The deceased 
Daléhand owned a press ; it appears that 
the press is the main source of income . 
for the family. - : . 

One Sheoshankar is the husband of 
the. minor daughter Ramabai, while 
Khupchand is'the son of the minor's 
father’s maternal uncle. Musammat Ind- 
rani is the paternal dunt of the minor 
and looks after the boy who resides with 
her. I ; 
- In Dalehand's time Khupchand was 
-in his employ as a compositor. He has 
‘somehow  s8ecured `a footing in the 
estate .of.the- minor and managed to.win 


` f. 
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the good: opinion of ` tho young widow 
of Dalchand, and began to look after 
the affairs of the estate and the press 


belonging to thesaid minor, Sheoshankar 
thought that his management was pre- 


judicial’ to the interests `of the minor. 


Mulchand and, therefore, moved the 
District Judge ' "for the appointment of 
himself ‘as: the ‘guardian of the person 
and property of the minor. He alleged 
that the non-applicant Khupchand was 
‘wasting the property and its ‘income, 
and did not arran’ge for the education 
and maintenance of the minor and of 
the aunt (Musammat Indrani) with whom 
-he resides. This application was made 
on 14th June 1923. 


Khupchand and Musammat Gori put in .. 


written statement, opposing the appiont- 
` ment of Sheoshankar as the minors 
guardian, and filed certain 
‘statements of accounts. The applicant 
‘Sheoshankar complained ‘that they were 
not duly. supported by ledger books and 
urged that they disclósed a very un- 
‘satisfactory state of things. Khupchand 
‘and Musammat Gori desired that they 
‘themselves may be appointed ‘guardians 
‘of the property and person of ‘the 
"minor, if the Court thought that.any 
‘appointment was at all necessary by 
the Court.. Without, however, holding 
any enquiry’ and: hearing any evidence 
as required by section 13 of the Guardians 
and Wards Act, or calling upon the 
parties to say whether they had any 
evidence to give or not, the Court passed 
an order appointing Khupchand the 
guardian of the minor's property. This 
order was passed on Ist September 
1923. In passing this order the lower 
Court does-not appear to have at all 
taken care even to .ascertain from the 
parties who the person who had the 
custody of “the minor was, and to ‘serve 
her with a notice as required ‘by sec- 
‘tion 11 (1) (a)'(i) of the Guardians and 
Wards Act. The application did mention- 
that the minor was then residing with 


his paternal aunt, but was not being - 


roperly looked after by Khupchand. 
E upchand attempted an explanation in 
answer to these allegations in paragraph 4 
of his written statement dated 20th 
July 1923. But the District Juge does 


21 
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"ó4th 
an .inteligent preference as held 


`a minor ‘whose father, 


abstract. 


‘not appear to "have paid any attention 


to the necessity of examining the aunt. 
Musammat Indrani in the, case, or- of 
giving her an opportunity to have. her 
say on the points involved in.it. | The 
provisions of section 17 ‘of the said Act, 
also, donot appear -to have been com- 
plied with. The minor was running his 
‘year ‘and was old enough to P 
in' 
Battoolal v. Mrs. Ekstrand (1) and ‘the 
Court could easily ‘have ascertained 
what his wishes were, had it ordered 
him ` to’ appear before him. ‘Here was 
and natural 
mother were dead, and ‘who was said 
to haye been residing with. his father's 
brothers widow instead ‘of ` with his 
step-mother. Heré wasa complaint that 
the minor and his aunt were not being 
properly fed and looked ` after” by .the 
person who managed to get a hold on 
his property through "the 
tality of the widowed step-mother of the 
boy. The proceedings before the Court 
could very well ‘make it ‘plain to the 
Judge that the step-mother Musammat 
Gori ‘and Khupchand had made- common 
cause ‘against the minor, and that other 


‚persons who wanted ‘to do anything 


for the welfare of the minor'were ready 


„to be appointed guardians ‘through 


Court. There was thus-enough material 


521 E l 


instrumen- . 


-— 


before the Court: to stir its conscience ' 


in the case in order to enablé it to come 
to a satisfactory conclusion as to what 
is for the welfare of the: minor, under ‘the 
circumstances. 

A-general impression prevails in the 


‘minds of Courts that the’ proceedings 


under ‘this Act are summary, This, 
however, is not so. In Sayad. ‘Shahu v. 
Hapija "Begum (2) the District Judge 
after recording some evidence declined 
to‘record further evidence on the.ground 


‘and to compel it “to call for ‘evidence ` 


that-the proceedings were summary, and. : 


granted the certificate of guardianship to. 
the applicant. Tae Bombay High Court 
reversed.the order of the District Judge 


‘and remanded the case for investiga- 


tion according to law. lt'may be useful 


$i 


) 32 Ind. "Cas. 977; 12N, L. R, 35. 


17 B. 560; 9 Ind, Dec. (5) A m 
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to reproduce the. 


*on this point:— 
. “The District Judge was apparently 
.misled by his recollection of the old Act 
(XX of 1864) which directed that .the 
proceedings under the Act should be 
‘summary, i 
'(VIII of 1890) show that the procedure 
under the later Actis not intended to be 
“summary.” . 
` The non-applicant’s Pleader relies on 
‘the case of Khundi Devi v. Chotelal (3) 
‘for justifying the summary procedure of 
‘the District Judge in whom according 
‘to that case the parental jurisdiction 
vests and urges that this Court should 
not interfere with the order of appoint- 
‘ment made, simply because it was 
"passed without due regard to rules of 
.proeedure and evidence. The facts of 
‘that’ case are: materially different fron 
those of this case, and being peculiar 
‘to that case the High Court thought 
“that the- order was otherwise reasonable. 
“The order in that case could be justi- 
fied on the ground that it maintained the 
Buperior right of the father to the custody 
‘of his child, in a contest between him 
‘and his wife who lived apart from him. 
_in the case before nre the District Judge 
„has erroneously held Khupchand to be 
entitled to be appointed as the guar- 
‘dian of the minor's property and has 
raised a servant ofthe minor to the 
"position of his guardian. He was de- 
‘scribed in the order as the “present 
guardian of the property” and the ap- 
plication of Sheoshankar as the attempt 
‘to “oust” such a guardian, although 
his management was nothing but an 
officious interference with the affairs of 
the minor. 1 do not think that the 
‘order in question was passed with due 
‘regard to the several matters which a 
Court had to consider under section 17 
of the Act. Icannot, therefore, treat it 
as a reasonable order even if I were 
to hold that the Allahabad view is en- 
titled to greater weight than the Bom- 
‘bay view. i 
On the whole I see no valid reasons 
to confirm the order of appointment of 
‘Khupchand passed in Sheoshankar’s 
(3) 83 Ind. Cas. 288, 44 A. 587; 20 A. L. J. 468; 
(1929) A. I, 2t: (4) 538+ 
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remarks of Candy, J., 


Sections 13 and 48 of Act 


Indrani was not served with notice 


[1924 


case and setting it aside, I direct that 


the case be decided according to law 
after proper investigation. 

With regard to the petition of, Mus- 
ammat Indrani, I must say that the 
petition was intended to serve a double 
purpose—appointment .of Musammat 
Indrani as guardian of the person and 
property of the minor, and. to removal 
of Khupchand from the guardianship, 
It was a double-headed application 
under sections 10 and .39 of the Act. 


But its full scope was not at all con- 


sidered and it was summarily rejected 
without proper investigation. Musammat 
in 
connection with the previous proceed. 
ings in Sheoshankar’s petition and she 
was, therefore, entitled to be heard in 
person. This application was made on 
12th November 1923 more than 2 months 
after the appointment of Khupchand, 
and desired to be considered on its 


.own merits, 


The District Judge has looked at the 


‘petition with a prejudice because of the 
-presence of Sheoshankar outside the 


Court and rejected it practically on 


. that ground. This discloses a clear 


failure to exercise jurisdiction, or at 
any rate an illegality or material irregu- 
larity in the exercise of jurisdiction 
vested in the lower Court. under the 
Guardians and Wards Act, and calls for 
interference in revision. I, therefore, 
set aside the order dated 14th Decem- 
ber 1923 and remand this case also, for 
disposal according to law, after thorough 
enquiry into the allegations of the ap- 
plieant. ' ; 

in the circumstances of the- case I 
direct that each party shall bear his 
or her own costs of this Court, Costs ' 


in the lower Court will abide the 
event and be in the discretion.of that 
Court. man UP : 

G. R, D. Case sent back. ` 


r 


> 
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RAJA BABU 9. BALMUKUND. 


ALLAHABAD HIGH COURT. 
SECOND Orr ArPnaL No. 1182 or 1922. 
May 26, 1924, ` 
Present :—Mr. Justice Daniels and 
; Mr. Justice Neave. y 
RAJA BABU—DEFENDANT—APPRLLANT 


TETEUS ' 
BALMUKUND AND oTHERS—DPLAINTIFPS 
E —RESPONDENTS, ° J : 
Civil Procedure Code (Act V 'of 1908) O. 
XXXII, r. 4 ($)—Guardian for suit, appointment 
of —Consent, when presumed—Hindu Law—Father's 
debts—Sons, whether bound to pay. 
No person oan be appointed guardian for a guit 
without hi8 consent But consent will be pre- 
sumed where the ian is given an opportun- 
ity to object to his &ppointment and does not, do 


80. 1p. 388, col. 2.] - 

C ter Singh v. Tej Singh, 59 Ind. Oas. 671; 
43 A. 104; 18 A. L. J. 956; 2 U.P. L.R. (A) 38, 
Tajeswar Dutt v. Lakhan Prasad Singh, 83 Ind. 
Cas. 290; 2 Pat. 206; 4 P. L. T. 127; (1923) Pat. 88; 
1 P.L. R. 59; (1923) A. L R. (Pat.) 231, followed. ` 

Under Hindu Law the sons are under'a pious 
obligation to pay the father's debts even in his 
lifetime provided, the debts are'not illegal or 
immoral. .[p. 334, col. 1. 

Brij Narain Rai v. Mangla Prasad Rai, 77 Ind. 
Cas. 689; 46 .A. 95; 21 A. L. J. 934; 46 M. L 
23; 5 P. L. T. 1; 28 O. W. N. 253; š 
N. 68; 19 L. W. 72; 2 P. L. R.41; 10 O. &A L. R 
82; (1924) A. L R. (P. O.) 50; 33 M. L. T. 457; 
Bom. L. R. 500;:11 O. L. J. 107 (P. C.), followed. 

Second appesl against a decree of 
the District Judge, Oawnpore, dated 
the 25th April 1922. - 

Mr. G. Agarwala, for the Appellant, 

Mr. Sailanath’ Mukerji, for the Re- 
spondents. . 

JUDGMENT.—This appeal arises 
out of a suit by the plaintiffs-respondents 
to set aside an ex parte’ decree passed 
against them as minors under the 


guardianship of their father Beni Madho - 


on the ground that. their. father was 
improperly appointed as their guardian 
in the previous suit that they were not 
liable for the debt, and that the, 
decree is not binding on them. The 
father was himself a defendant in the 


it 
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. are issued by this Court. 


` 


` převious suit and was also impleaded as - 


. guardian of his sons. The two questions 
which arise in a case of this kind were 
laid down'in Chhatter Singh v. Tej Singh 
S (D. They are:— ` A 
1. Whether the guardian was irregular- 
i:ly . appointed. PS E 
quis E580 Ind. Cas. 671; 43 A. 104; 1 . J. 958; 
JOE DR) Bane 4105 18 A Da 066; 


353" 


. 2. Whether the minors have been pre, 
judiced. . me ! 

Both these questions have been 
answered by the Courts below in favour: 
of the plaintiffs. There may be some 
doubt as to the proper answer to the first 
question, but the defendant-appellant is 
undoubtedly entitled to succeed on the 
Second. . - ". . 

The suit was brought on two hundis. 
Notice was issued to Beni Madho father 
of the plaintiffs to state whether he had 
any objection to being appointed guardian. ° 
This is the ordinary. form in which 
notices for the appointment of a guardian 
(See Form No. 
H.C.J., Part I, 18, 0442 H.C. 1921). The 
notice was-served by affixation on his 
house under O. V,- r. 17, but . was 
held: by the Oourt trying the case to 
have been duly served. He did not appear 
or make any objection and he was 
appointed guardian ‘ad (litem. under 
O. XXXL, r. 3 on 3rd April 1917. A week 


later Beni Madho appeared, stated that , 


he had not received the notice in time, 
and objected to being appointed oe 
The Court held that as he had already 
been appointed he could not retire with- 
out leave of the Ceurt under r. ll or 
without procuring some one to take his 
place under r. 8. Ashe had not offered 
to pay the cost of appointing a successor, 
and asin the opinion of the Court no. 
sufficient. reason for allowing him to 


-withdraw was made out, the Court refused 
` to allow him to retire. 


Now it ig quite true that under O. XXXII 
r. 4 (3) no person can be appointed 
guardian fora suit without his consent. 
Consent can, however, be presumed where 
the guardian is given an opportunity 
to object to his appointment and does 
‘not doso. This was laid down in the 
case of Chatter Singh v. Tej Singh (1) 
already cited and by the Patna High 


-Court in Thakur Tajeswar Dutt v. Lakhan 


Prasad Singh (2) It is doubtful how 
far the Court in the’ present case was 


justified in going behind the decision ° 


of ita predecessor that the service on Beni 
Madho was sufficient. When once a. 


390; 2 Pat. 206; 4 P. L. T, 127; 
L, R, $0; (1022) À, L R. (Pat) 


(3) 85 Ind. Cas. 
(1028), Pat, 88; 1 P, 
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guardian has been düly appointed . He 
cannot retire except with the leave of 
the Oourt and under the conditions laid: 
down in O. XXXII, rr.8 and 11. The 
Court would undoubtedly have exercised 
8 wise ‘discretion in allowing him to 
retire under the cirumstances and in 
appointing the mother of the minor 


"who was willing to be appointed, to act 


for them. It is, however, difficult to 
say that the Court acted illegally in the 


matter. 


The only groundon which the Courts 
below have held that the father was not a 
Proper person to be appointed guardian’ 
and that the minors ‘were prejudiced by, 
his appointment is that no pious obliga- 
tion to pay .the father’s:.debt .arose 
during his lifetime, That idea is now 
finally exploded by the judgment of 
the Privy Council in Brij Narain Rai 
v. Mangla Prasad Jai (3), The debt was 
a simple money debt which the sons 
were under a legal ‘liability, to pay 
unless it were proved to ‘be illegal or 
immoral. -The sons in the present'case 
set up'& plea that the debt was illegal 
or immoral but the Trial Court found 
against them. No evidence was:offered 
to show that thé debt was taken 
for illegal and immoral purposes and 
it has not been suggested either in 
the Court below orim this Court that 
this plea could be substíhtiated. Under 
these circumstances thp- plaintiffs were 
properly represented by the father and 
there was no defence open to them which 
he could not have taken. 'The pláint- 


‘iffs’ ‘suit should have been dismissed 


and, we allow the appeal, set aside the 
decrees of the Courts below and dismiss 
the suit with costs in all Courts including 
in this Court fees on the higher scale. 
K. B.'D. : Appa allowed. 
(3) 77 'Ind. Cas. 689; 46 A. 95;21 A. L. J. 934; 
46 M. L.J. 23; 5P L T. 1; 28 O. W.N. 253; 
(1024) M. W. N. 68; 19 L. W. 72,2 P. L. R 4l: 
10 O. & A. L. R. 82; (1924) A! L R (P. O.) 50; 33 


`M. L. T, 457; 26 Bom. L. | . 500; 11 O. L. J. 107 


(P. 0). 
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MADRAS HIGH COURT. 
Crvin APPEAL No. 160 or 1921. 
February-6, 1924. ^ . 
Present;—Mr. Justice Ramesam and . 
SET Mr. Justice Jackson. M 
AMMAKANNU AYI—PLAINTIFF— 
: APPELLANT : dC: 
versus ú 
A MALE CHILD (NOT NAMED) MINOR, 
son OF PALANIAYYA alias RAMA- ` 
SWAMY ODAYAR ogCBASED DEFENDANT 
BY GUARDIAN MURUGAYYA 
‘ODAYAR—Dzrgnpant No. 2— 


RESPONDENT. , 

Mortgage-deed, construction of—Mortgage by 
Hindu widow—Adopted son, ^ habi of — 
Fiduciary capacity—Personal liability — Estoppel 
—Suit against guardian personally—-Subsequent 
suit against minor, whether maintainable. ^ 
A du widow, who had adopted a son, mort-" 
gaged properties of her late husband in her own 
name. a Suit. on the mortgage, it appeared 
that she: had consistently ignored the adoption 
and dealt with the properties in her own right, 
and that the mortgagee was a near relation who 
must haye been aware of all the facte: — ` 

Held, that the mortgage was never executed on 
behalf of the adopted .soh and was mot enforce- 
abls as against him on any other ground in the 
circumstances of the case. |p. 328, col. 2.] . 


Scarf v. Jardine, (1882).7 A. O 345; 51 L. J..Q. 
B. 612, 47 L. T 258; 30 W. R. 893, Morel v. Earl 
of Westmoreland, (1903) 1 K B. 64 at 76; on 
appeal (1904) A. 11; 73 L J. K. B. 93; 89 L. 
T 702, 52 W. R. 353; 20 T..L. R. 38, Moore v. 
Flanagan, (1920) 1 K. B. 919 at p 921; 89 L. J. : 
K. B. 417, 122 L. T. 739, Kendall v. Hamalich,. 
4 A O. 904; 48 L J. O. P 705, 41 L. T. 418. 
'28 W R. 97, Judoonath Chuckerbutty v ‘James 
Tweedie, 11 W R. 20, Murari v. Tayana, 90 B. ' 
286; 10 Ind. Dec. (N.s) 749, Watson & Co. v. 
Sham Lal Mitter, 15 O. 8, 14 I A. 178; 11 Ind. 
Jur. 395; 5 Sar. P. C. J. 66; 7 Ind. Dec. (x. 8) 
591, distinguished. 

When a plaintiff has the choice of suing two 

ersons on thé same cause of action, ib may 
kappen that if he elects to sue one and obtain a 
decre» against him he would , bs estopped from 
suing the other. E 329, col. 1] 

But where in the belief thata person executed 
& mortgage in his own right, the mortgagee ob- 
tains a judgment against hifh and then learning 
that the mortgagor could only have executed the 
mortgage in ʻa fiduciary capacity, brings a second 
suit, there is no question of estoppel. [ibid.] 


Per Ramesam, J.—A wrong suit followed by a 
kn decree does not bar a correct suit. [p. 326, 
col. 1.] - i 

Appeal against the decree of the Court 
of the Subordinate Judge of Mayavaram, 


` in O. S. No. 46 of 1917, dated-the ‘18th 


December 1920, 


Vol. .83]: 


.Messrs. C. Krishnaswami Row and. 
' K. S, Jayarama Iyer, for the Appellant. 
. . Messrs. A. Krishnaswami, Ayer and V. 
Sundaram Iyer, for the Respondent. 
JUDGMENT.: 
Ramesam, J.—The facts haye been 


stated by my learned brother whose’ 


. judgment I have had’ the advantage of 
reading and need not be repeated. 
A preliminary question of law raised 


by the defendant in the Court below and’ 
repeated here has first tobe dealt with. * 
He contends that, as the plaintiff filed : 
against Rathnathayi in 1914 ` 


her suit 
and obtained a decree, she has elected 


her remedy and the present suit is not: 


maintainable. He relies on Scarf v. 
Jardine (1), Morel v. Earl of Westmore- 
land (2) (per Collins `M. R.) | 
Moore v. Flanagan (3:3. He:also relies 
on Kendal v. Hamilton (4). Scarf v. 
Jardine (1) is a case of a customer of an 
old firm of partner ‘selling goods to a 


new firm consisting of an old partner 


and a new partner and carrying on busi- 
ness under the old style without notice 
of the change. In that case the old 
firm was liable only on: the ground of 
estoppel and after the plaintiff sued the 
new firm, it was held that he disavowed 
the estoppel and could not set it up 
again (See Lord Selbourne, L. C. at p. 
350*). It was a case where either firm 
(but not both) could have been held to 
be legally liable. The present case is 


not a case where either Rathnathayi, or. 


the present first defendant can be legally 
held to be liable’ on the mortgage. 

Rathnathayi is the owner of the mort- 
‘gaged. properties, only .Rathnathayi is 
liable on the mortgage and not the first 
defendant. If, however,the first defend- 
ant is the owner of the suit properties, 
and ifit is held that Rathnathayi did not 
represent him in executing the mortgage- 
bond, she is personally liable and on the 


* (1) (1882) 7 “A. C. 345; 51 L J. Q B. 612; 47 L. 
T. 258; 30 W. R. 893 


(2) (1903) 1K B. 64 at p. 76 on appeal (1904) A. 
O 1,73 L. J. K B 93; 89 L. T. 702, 52 W.R. 
353, 90 T. L. R 38. i ; 

(3) (0231 K B 919 at p.921, 89 L. J. K. B. 
417; 122 L. T. 739. 

(d) 4A. O 504; 48 L.J. O. P. 703; 41 L. T. 418, 
98 W. R. 97 


— Page of (1082) 7A. Or [Ed] . 
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mortgage, néither is liable. .If itis held 
that Rathnathayi represented him in 


executing Exhibit A, the first defendant’ 
` is liable on the mortgage and Rathna- 
Thus on no version | 


thayi is not liable. 
of the facts, do we get a.case where 
plaintiff, at his option, can: hold one or 
other of two persons (but not: both) 
liable. The alternation of the liabilities 
of Rathnathayi and first defendant arises 


on different views of the facts. I am,. 


therefore, of opinion that the case in 


Scarf v. Jardine (1). does not apply. ' 
The cases of Morel v. Earl-of Westmore-' 


land (2) and Moore v. Flanagan (3) are 
similar. It was held in each of those 


` cases that it was not a case of -joint 
‘liability but only alternative liabilities 


and Scarf. v. Jardine’ (1) applied. 

The other case relied on by the appel- 
lant Kendall v. Hamilton (4) was a case 
of agent and principal, Under section 


` 233 of the Contract Act, the liability of 
‘the principal and agent is joint and. 


several. The question how far the prim 
ciple of Kendall, v. Hamilton (4) will 
apply in India has been the subject of 
difference between the Indian í High 
Courts and cannot be regarded. as quite 
settled [See Shivlal Motilal v.-Birdichand 
Jivraj (5) following Priestly v. Vairavan 
(6) and Kendall v. Hamilton (4) and 
Muhammad’ Askari v. Radhe Ram Singh 
(7)] unless the decision in Bhagwati Pra- 
sad v. Radha Kishen Séwak Pande (8\ 
can be regarded as séttling it. That 
was a case of an agent and undisclosed 
principal and the Privy Council revers- 
ing the decision in Bir Bahadur Sewak 
Pande v. Sarju Parsad (9) [in which ‘the 
High -Court dismissed the suit against 


_ the principal following Priestly v. Vai- 


ravan (6) and referring to the notes to 
Thompson v. Davenport (10)] gave an 
equitable charge against the principal. 

(5) 40 Ind. Cas.194; 19:Bom. L. R. 370. 

(6) (1863) 3 E. & O. 977, 11 Jur. (N. s.) 813, 13 W. 
R. 1089; 34 L J. Ex. 172; 13 L. T. 208; 159 E. R. 
820; 140 R. R. 793 . 

(7) 22A 307, A. W N (1990) 73; 9 Ind. Dec. 
(N. B.) 1236. " 

(8) 15 A. 304, 0I. A.108,6 Sar. P. O. J 7; 17 
Ind. Jur. 820, 7 Ind Dee (x. 8.) 911 (P. O.). 

(9) 9 A. 681; A. W. N. (1887) 229; 5 Ind. Dac. 


(x. 8) 89l 
(10) (1829) 9B. & O. 78; 4 M. & Ry. 110; 7 L. J. 
(o. s) K. B. 134; 109 E.R 30, ^ t 
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The fact that Bir Bahadur Sewak Pande 
v. Sarju Prasad (9) was reversed by the 
Privy Council in * Bhagwati Prasad v. 
` Radha Kishen Sewak Pande (8) was evi- 
dently not noticed by.that High Court 
in: Muhammad  Askari v. Radhe Ram 
Singh (1). U ' | 

The point need not be pursued in this 
case as it does not arise. - 

It has been never held that a wrong 
suit followed by a wrong decree bars a 
correct. suit and we, therefore, hold th 
suit ig maintainable. : 

It now remains to find, on the facts, 
whether Rathnathayi in,executing Ex-' 
hibit A intended to act on behalf of the 
minor or not. The cases cited by the 
* appellant [viz., Hunoomanpersaud Panday 
v. Babooee Munraj Koonweree (11), Judoo-' 
nath Chuckerbutty v. James Tweedie (12), 
Mákundi v. Sarabsukh (13),. Watson & 
Co. v. Sham Lal Mitter (14), Murari v. 


Tayana (15), Venkataramanachari v. | 


‘Thirunarayanachari (16), Velayudham 
Pillai v. Perumal Naicker (17)] can help 
her only if, on the facts of this case, 
we can find that Rathnathayi did not 
act in her own right and intended to 
act on behalf of the minor. [See Am- 
mani Ammal v. Ramaswami Naidu (18) 
and Balwant Singh v. Rockwell Clancy 
a9. $ 
I may observe that the personal cove- 
nant in Exhibit A, by itself, has, in my 
opinion, no bearing on the matter as 
that is the form of the document what- 
ever the intention of the document might 
have’been. If the plaintiff was an entire 
stranger to the family, I would not attach, 
any importance to the allegations in 
paragraph 11 of the plaint where she 
(1) 6M. L' A. 303 at p 411; 18 W. R. 81% 
Bevestre dr dub P. O. J.29, 1 Sar, P. O. J. 


( 
P. O. J. 66; 7 In . 
(15) 20 B. 286; 10 In 


18) 51 Ind. Cas. ša 37 M. L, J. 113, 10 L. W. 


1 
(19) 14 Ind. Cas. 629; 31 A. 290; (1812) M. W. 
N. 462; 11 M. L. T. 344; 9 A. L J. 503; 150. L J 
«£15; 16 C.N. N. 577; 23 M.L, J 18; 14 Bom. L, R 
e #22; 39 I. A. 109 (P... 


denies the adoption. ‘But, seeing that. - 
plaintiff, though an assignee from the 
original mortgagee, is not a stranger to 
the family, her attitude in thé said para- 
gréph throws a good deal of light on: 
that of Rathnathayi and Doraswami Oda- 
yar at the time of the’ execution of 
Exhibit A. Now, not’ only is the plaintiff 
the mother of Rathnathayi, but: her 
husband (who was also her maternal: : 
uncle) was a cousin of Doraswami Odayar, 
and she was also a sister of Doraswami's 
wife. She must have known the trans- 
actions of her daughter from the time, 
of thelatter's husband's death. On an 
examination of the prior transactions 
mentioned in Exhibit A, it strikes one 
that, while the' first three represented 
by Exhibits B, C and D aregenuine (this 
is conceded and admitted by defend- 
ant whose witnesses D. Ws, Nos. l,. 
2, 3 prove them), the rest are all 
supurious items intended to swell up 
the consideration of the document to 
Rs. 3,000 (See D. W. No.7) for some. 
motive of their own (See D, W. No. 6). 
What these motives are, it is difficult 
to determine now: .The consideration, 
and motive of Exhibit A are shrouded. 
in mystery. Seeing that the deed of. 
adoption Exhibit I makes the first de- 
fendant continue to be the son of 
Doraswami (See also Exhibit OU, the 
deed of partition in Doraswami Odayar'& 
family and Exhibit EE) it is possible 
that Rathnathayi entered into Exhibit 
I on the understahding that the adop- 
tion of the first defendant was to be 
regarded as gham or bogus. It may 
be that she was allowed to deal with 
properties for some time in her own 
right. But Exhibit II and the eventa 
that have since happened make it too 
late so far as she is concerned, +6 
question -the- adoption though ít 
may still be open ‘to the reversioners 
of her husband, if any, to ‘question it 
within twelve years after Rathnathayi's 
death. In: 1908 Rathnathayi dealt with - 
the properties thinking they were her 
own (Exhibit, W.). In 1909 misunder- 
standings seem to have arisen  be- 
tween Doraswami Odayar and Rathna- 
thayi (See. D. W. No.6). and possession, 
of the properties of Thambuswami wag 
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obtained by the minor in 1910 Exhibit’ 


X &o). In 1914, the plaintiff ñled her suit 
on Exhibit A (Original Suit No. 37 
of-1914) (Exhibit XV). :It is obvious 
this suit was a friendly suit so far as 
she and Rathmathayi were concerned 
but their attitude was adverse to the 
minor and: Doraswami ^ contested the 
suit. That plaintiff and Rathnathayi 
continue to be 
clear from the fact that the latter has 
been examined as P. W. No. 3 in this 
case. Rathanathayi admits that she, her 
brother P. W.' No. 1 and plaintiff are 
living together. 
she was not asked a single question to 
show that ‘she executed the document 
on behalf of the first defendant nor was 
Doraswami (D. W. No. 6) cross-examined 
on the matter. It is clear that the 
adverse attitude of  Rathnathayi 
tihues to this day and this explains 
why plaintiff made the allegations ‘in 
pragraph 11 of the plaint. I, therefore, 
agree with my learned brother that 
Rathnathayi never intended to execute 
Exhibit A ‘on the minor's behalf ngr 
can any decree be given against the 
minor on any other ‘ground in the 
circumstances of the case, : 


‘The appeal fails and is dismissed ` 
There is no reason why 


with costs. 
the respondent should be deprived of 
his costs in the Court below. 
memorandum of objections is, therefore, 


allowed but there will be no order as to’ 
` ed the h 


costs here. - : 
Jackson, J.—The suit is for a de- 
claration that defendant is bound to pay 
plaintiff Rs. 7,239-9-9 both under the 
decree obtained by plaintiff in Original 
Suit No.37 of 1914 on the file of the Court 
of the Subordinate Judge of Mayavaram, 
against one Rathnathayi and alsoas being 
due under a hypothecation bond executed 
on plaintiffs behalf. The lower Court dis- 
missed the suit and the plaintiff appeals. 
The facts are as follows. Thambu- 
swami Odayar (vide genealogy Exhibit 
M) died on 2nd August 1905 leaving a 
widow Rathnathayi on 23rd August 1905 
(Exhibit I). She adopted Palaniya Odayar 
a' son of her husband's uncle. Doraiswami 
Odayar. On Sth August 1906 she 


hypotheeated property belonging to her 


on friendly terms is- 


In her’ examination, ` 


con- * 


The. 


late husband to this’ same Doraswami 
(Exhibit A), 
transferred this deed of hypothecation 
to his wife's sister Ammekkannu Ayi 
who is also the mother of the mortga- 
gor, Rathnathayi. In 1914 Ammakannu 
Ayi sued Rathnathayi and Doraswami on 
thir deed. In the plaint Exhibit’ XV 
she recites that’ Thambuswami died 
leaving no heir whatsoever. For dis- 
charging his debts and necessary ex- 
penses Rathnathayi hypothecated certain 
property of his. If she should fail td 
recover the amount claimed from Ra- 
thnathayi, Dorsswami should be made 
responsible. She obtained prelimina 

and final decrees against 
alone Exhibits G, Gl, on 15th Septem- 
ber 1914 and 15th November 
The plaint in the present suit ia dated 
18th’ August 1917. It’ sets forth how 
Rathnathayi hypothecated her’ hus- 


band's property and how plaintiff ob- . 


tained a decree. Execution was pending 
and plaintiff, when about to pane the 
property to sale, learnt that for’ some 
time past it had been in the possession’ 
of Palani, the persent defendant who 


was adopted as son of Thambuswami ` 


by a registered deed in August 1905. 
This deed was executed without Tham- 
buswami's permission, and the adoption 
was not really made (paragraph 11 of 
plait. Palani, however, is bound to 
satisfy: the decree obtained against 
Rathnathayi since she bona fide execut- 
othecation in order to pay 
off her husband’s debts, and Palani has 
enjoyed the benefit of her action: 

‘On these pleadings the subordinate 
Judge framed among other issues, Issue 
No. 5, whether the suit mortgage-bond is 
supported by consideration, and is true 
valid and binding on the defendants. 
He found (paragraph 16) that the suit 
document was genuine.and supported 
by consideration, and ‘was not binding 
on tha defendants, Accordingly he dis. 
missed the suit. f : 

Plaintif urges that 
suit hypothecation deed contains no 
recital that Rathnathayi was acting as 
guardian of her adopted son, she must 
nevertheless be presumed to have SO 
acted, The question for determination 

° 


On 3rd January 1907 “he 


Rathnathayi 
1916.” 


although the" 
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is whether there is any ground fer making 
such a presumption. Rathnathayi has con- 
stantly ignored the adoption. Itis evi- 
_denced' by the registered deed Exhibit I 
dated 23rd August 1905, and Palani was 
. B&dinittedly in enjoyment of Thambu- 
‘swamy’'s estate. Yeton 26th November 
1905 Exhibit F Rathnathayi executed a 
prone for discharging.a debt of her hus- 
_band with no mention that she was act- 
ing as guardian of her adopted son, In. 
the present suit document. Exhibit A, 
dated 5th August 1906 there ‘is not the 
smallest indication of the existence of an . 
. adopted son and Rathnathayi acts entire- 
‘ly invher own right. It cannot even be 
said that the husband's debts exhaust | 
the consideration, for. Rs, 301-1 is receiv- , 
ed for Rathnathayi's domestic expenses 
and Rs. 283-6-9. for her prospective 
journey to  Benares. Moreover, she 
makes & present covenant to pay interest. 
` In June-1908 Rathnathayi leased out 
roperty as belonging to. herself alone., 
xhibit W. In June 1914 when she was 
sued on Exhibit A her obvious defence 
would have beeri that she acted merely as 
guardian of hey adopted son, but so far 
from raising this plea, she remained ex. 
parte and admitted the mortgage sued 
upon, vide Exhibit G 2, She has been 
eximined as plaintiffs witness No. 3 in, 
the present suit, and if plaintiff wished to 
. establish that she acted on-behalf of -her. 
adopted son something might have been 
elicited about, this adoption. No such 
question wes putand at this stage of 
the ' case plaintiff seems to have been. 
relying solely on the alternative plea that , 
irrespective. of the adoption the bond 
* is binding on the defendant inasmuch as. 
it was executed bona fide and for proper °, 
consideration (paragraph 13 of plaint). If 
some stranger to. the family had bona fide 
advanced money to discharge the father's 
debts under & . misapprehension of. 
Rathnathayrs title and in ignorance of 
the adoption a Court might be justified 
perhaps in-not demanding very rigid proof 
éhat the bond was actually executed on 
the adopted son's behalf. But in this. 
case the parties were alive to all the 
facts. The original mortgagee is the, _ 
adopted son's natural father and his 
transferee, the present plaintiff, is mother, 
A : 


at 
* e. 
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of the mortgagor and sister of the mort- 
gagees wife. Nobody could, have been 
deceived asto the facts. Besides, how- 
ever much a Court may feel constrain- 
ed to. help à bona fide mortgagee for con- 
sideration, there. must be some ground. 
upon which, to base the presumption, 
that & document executed in the 'sole 
name of the mortgagor is really executed 
in afiduciary capacity. In Watson d. 
Co. v. Shamlal Mitter (14) it was urged 
that a widow had not professed to act as 
guardian of her son, but it was found 
that after her name in the document 
there were these words “mother of Sham ` 
Lal Mitter minor” which were held to 
justify the.view that she was acting as | 
the guardian .of her son. Murari v. 
Tayana (15) affords stronger support to 


the plaintiff because the document in , 
‘question contained no mention of. the 


minor and was.an outright sale by the 
widow in order to. discharge her hus- 
band's debts. But there it was found 
that the widow had theintention to sell 
qua guardian and a case was cited where 
it was held that a manager may sell 
with necessity and be accounted manager 
even though he has not described him- 
self as such, Judoonath Chuckerbutty v. | 
James Tweedie (12). . In the present .case 
such intention ean hardly be presumed 
because as set, forth above Rathnathayi 
has consistently exhibited the contrary 
intention to deal with the property in her 
own right and to.ignore the adoption, 
which intention both plaintiff and Dora- 
Swami assumed as a fact in Original Suit 
No. 37 of 1914 when the hypothecation 
deed was first, brought to Court., And 
even ifit were established that the hus- 
band’s debts were discharged from press- 
ing necessity, there still remains, that 
part of the consideration which was en- 
tirely personal to Rathnathayi- herself. 
“In each case the language ‘of the deed 
and the: circumstances in which itf. 
was executed have to be considered.” 
[Murari -v. Tayana (15). Here. 
neither the language nor the cir- 
cumstances, warrant any -presumption 
that Rathnathayi acted as guardian. 
Therefore, the latter part of Issue No. 5 
has.been correctly decided by-the lower 


Court, and: there is no-necessity:to go in- 


-4 : "o fort 


«yd 
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^ tothe question in Issue No. 4 whether ' if 
plaintiff had established that, Rathnathayi' 
executed Exhibit Aas guardian of Palani, 
he would be estopped from ‘suing Palani 
by the judgment obtained in Original 
Suit No. 37 of 1914 against Rathnathayi 
in her individual capacity.. . - . : 
When a plaintiff has the choice of suing’ 
two persons on the same cause of action 


it may happen that if he elects to sue one | 


and obtain adecree he is estopped from 
suing the other. If the, present plaintiff 
had‘sued: Rathnathayi as agent of Palani 
and had obtained a judgment it might 
be argued that he was. estopped from 
suing Palani. But. when in. the belief 
that Rathnathayi had executed a hypo- 


thecation in her own right -plaintiff has , 


obtained a judgment against her, and 
has then learnt. that Rathnathayi could 


only have executed it as guardian of | 


Palani there is no question of estoppel. 
It is simply as if she first sued the wrong 
person and subsequently sued the right 
person. i a ' 
The bare facts that there . was full con- 
Bideration and bona fides, cannot, make 
the defendant liable. | : ; 
The appeal accordingly fails and is dis- 
missed with costs.. i Aie 
lagree with my learned brother as 
regards the memorandum of objections.’ 


Y. N. Y. NN 
N. H. . Appeal dismissed. 


š : - 
RANGOON HIGH COURT. . 
SPECIAL BgooND CIVIL APPRAL No. 222 oF 
1922. : - 
September 8, 1923. 
Present :—Mr. Justice,Po Han. 
MA SE—AppPELLANT 
. ver8us8 s . 
U LUN AND ANOTHER—RESPONDENTS. . 
Burmese Buddhist. Law—Gift of land to Monk, 
validity PUR a. requirements—Transfer of 
land: by Monk—Delivery of posseseson, whether 
necessary—Registration—Death-bed gift, whether 
valid—Charıtable and religibus trust—Surt for 
recouery of rents— All trustees, whether necessary 
`A gift of immoveable .property to .a . Buddhist 
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‘Monk for his proper requirements, namely, food; ` 


raiment, shelter and medicine, and for future 
requirements is allowed by,the Ecclesiastical Rules 
as perféctly valid. [p. 331, col: 2.] B 

Maung Shwe Ton v. Maung Tun Lin, 49 Ind. 


` Cas. 317; 9 L: B. R. 220; 11 Bur. L. T. 61, referred 
to 


The question of the disposal of a Buddhist 
Monk's property is governed by the Vinaya and ita 
commentaries. [p 331, col.1.] - : 


A transfer of immoveable property by a Monk'in - 
id. [ibid.] 


' anticipation of death is not inv: 


A transfer of immoveable property by a Monk 
without delivery of possession is valid according 
to the Ecclesiastical Rules, and where it is made 
by a registered deed is valid in other respects also. 
[n 331, col. 2] 

In the case ofa charitable and religious trast 
one of several co-trustees can sue for recovery of 
rents of the trust property,and the suit ig not 
aes ” non-joinder. of the other trustees. [p. 330 
col 2. ; 


where there are co-trustees of lands, any oae of 
them may receive the rents. [ibid.] 


Obier.—Even'in the case of a private trust 


Second appeal against the decree of the : 


Divisional Court, .Hanthawaddy, in Civil 


` Appeal No. 3 of 1922. 


` Mr. Hay, for the Appellant. 
Mr. Dantra (with him Mr. Kyaw Hioon 
for Respondents Nos. 1 and 2, f i 


JUDGMENT.—The appellant Ma Se 


- and Mg Po Yi transferred a piece of pad 
‘land to a Buddhist monk, quee 


Ariyawunth 
by ‘a registered deed died the lot 
October 1918, Exhibit B. : 

: The: priest let theland to second re- 
spondent first defendant for the season 
1920-21. -On the 13th August 1920 the 
priest transferred the land to the first 
respondent-plaintiff and Ma.Hla by a 
registered deed Exhibit A and the priest 


‘died on or about the 25th August 1990. 


The present dispute is in respect of 


. the rent of theland for the year 1920- . 


21. The plaintiff claims to be entitled . 
to it by virtue of the transfer of the- 


land to him and Mg. Hla from Ariya- 
wuntha, The first defendant, one Mg 
Po Thet, admits the tenancy between 


him and U Ariyawuntha. but instead of 


. paying the rent to the- plaintiff, he 


deposited, the. amount according to his 
own. calculation in the Township Court 
of Kayan and it, eventually reached the 
Her defence. is that 
under the. deed Exhibit B U, Ariya- 
wuntha acquired only a life-interest, that 


he had no power to transfer the land. 
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im the way he had done by’ the deed: 


Exhibit A, that even if he had any 
power to transfer, the transfer was not 


within the scope of his ‘ powers, and. 


that on his death, the land reverted to 
her. 


to it. She contends that 


be entitled 
s bad for non-joinder of Mg 


the Bulb 18 


Hla.. |, I 1 I . : 
The Trial Court is perfectly silent 


about the ple&'of non-joinder and found 
ihat U Ariyawuntha had the right to 
convey the land to 


ous uses, but that the gift was invalid, 
being & death-bed gift without delivery 
'of possession and that on. the death 

of Ü Ariyawuntha the land reverted to 

Ma Se. It was agreed. between the 

Counsel of the plaintiff and of Mg 

Po Thet that the amount of rent was 750 
„baskets of paddy and the price was 
' Rs. 162 per 100: baskets. . 

The lower Appellate Court considered 
the question of non-joinder and found 
that the Trial Court ought to have added 
Mg Hla as.a party to the suit but pro- 


ceeded.to decide the rights and liabilities ' 


of the parties on the record. Further, 


it found that the priest Ariyawuntha's | 


execution of Exhibit A was valid, 
that by Exhibit B; Ma Se and the 
other executant made a religious gift 
of ‘the land to U Ariyawuntha without 


reservation, and that the death-bed gift. 


made by U' Ariyawuntha without deli- 
very ef possession was valid. There was 


a mistake in the judgment and decree: 


of that Court as to the amount of the 
value of the rent. It is agreed before 
this Court that the rent should be 750 
paskets of paddy valued at Rs. 162 per 
100 baskets. , . 

With reference to the question of non- 
joinder Exhibit A speaks for itself and 
shows clearly that the plaintiff and Mg 
Hla are co-trustees. Ariyawuntha 
conveyed the land to them free of con- 
ditions. (a)“ The. donees will hold the 


said properties and will spend the income : 


therefrom, first, in paying off the mort- 
'gagees and other expenses incurred in 
connection with the properties, and 
e thereafter, , wilt- expend the net. income 
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She admits having received the. 
‘rent from Mg Po Thet and claims to - 


the plaintiff and. 
his co-trustee Mg Hla in trust for religi- 7 


‘hibit A was 


[1924 ' 


4 


derived therefrom Ífor^the maintenance 


of Buddhist Monks or for giving alms . 
to them, and for such religious uses as - 
(b) That if. 


the donees may think ft. 
the donees desire:to sell any or all.of 
the lands to.pay off incumbrances they 


shall have power to do so and to declare . 


the same free from the condition herein 
stated. . * * ak 


This is a suit for. recovery of rent ` 
from the tenant who' was let in by U. 
Ariyawuntha himself. The trust is a- 
charitable and religious trust. . The.. 


action of only one co-trustee in trying 
to recover the-rent due to the trusb.is 
not unreasonable even when the other 
co-trustee is not taking part in it. 


Even in the case of a private trust. 
. we find that “where there are co-trustees 

of lands, any. one of them may: receive : 
[Lewin's.Law of Trusts, 12th . 


the rents," 
Edition p. 292] and that “an exception 
to the rule that money must be received 


by all the trustees.arises in the case 
of the receipt of rents" [Godefroi on. 
Trusts & Trustees 4th Edition 210]. These . . 


propositions are supported by the cases 


of Gough v. Smith (1) and Townley: v. 


Sherbone (2) : n $. ; 
The non-joinder of the co-trustee Mg 
Hla is not fatal to the: plaintiff's ‘suit. 


He was given by the Appellate Court. 
half share of the rent and there is no ` 


appeal against it. ; 

As to the transfer from U Ariyawuntha 
to the plaintiff and. Mg Hla the Trial 
Court found on the evidence that Ex- 
executed by him when 
he was quite conscious and in full pos- 
session of -his senses. The lower 
Appellate Court found on the evidence 
that he knew enough of the contents 
of the document to make his execution 
valid. The evidence of-the plaintiff and 
registration clerk Mg Po Lon, justifies 
those findings. I hold that U” Ariya- 
wuntha executed Exhibit À knowing the 
contents of the same and the effect of it. 
It is a valid document. i 

It is further urged, that it having been 
executed by U Ariyawuntha in extremis 


, the transfer was a death-bed gift with- 


out possession and it was inoperative 


9 (1872) W. N. 18. ; 
-(2) Bridg, Rep. 35; 123 E, R,-1181--- - 2 


$ 
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There is no dispute that the’ OS tava vuccati (5) [Vinaya Lankara. Tika 


was made in anticipation of death by 
a registeréd deed without delivery of 


possession. The question of disposal of - 


a monk’s property should clearly .be 
governed by the Vinaya and its commen- 
taries, Atthagathas and Tikas [Maung 
Shwe Ton v. Maung Tun, Lin. (3)]. 

‘There are authorities in favour of the 
plaintiff produced in the lower Appel- 
Tate Court. The relevant portion of the 
Pali extracts are:— 

(1)' Sace pana so Jivamano abban 
nd parikkharain nissajjitva kassact 

Beant wets yassa dinnam. . tain tass 
va oe hae eyes Athagatha Mahanagga 
.Zabuniakswe Edition, p. 370; Vinaya, 
Sangaka ‘Athagatha Pyigyimandaing 
Edition, p. 228] which means, that if a 
monk, while hé is alive, abandons all'his 
belongings and gives them to any person, 
the things belong to that person. . 

(ID Yo Bhikkhu attano Jivamanakalo 
Jeva sabbani attano '"parWkharam nis- 
sajjitva Kassact nrtakass...va annatakassa 
va gahatthassa va pabbajitassa va adasi... 
Ye tass dhane issara gahattha va pabba- 
jitasso va adası... Ye tassa dhane isrsara 
gahattha va pabajttu va teasam  datab- 
banti vittain [Vinaya Lankara Tika 
Vol. 2 Pyigyimandning Edition pp. 23 
and 24] which means, that if a monk 
while he is alive, gives up all his belong- 
ings to a person, whether a relative, or a 
stranger, or a householder, ora monk, then 
the donee whether a layman or a monk, 
becomes the owner ofthe things given. 
“Parikkharain” means, belonging and 
includes all kinds of properties whether 
moveable or immoveable, and whether 
they are near the owner or far from 
him. ` 

The extent of the meaning of Jivama- 
no and Jivamanakalo may be gathered 
from the follawing extracts from Para- 
jikam Atthagatha and Vinaya Lankar 
Tika. 

(I). J wanti anuthanaseyyaya sayito pi 

ava. Jivitindriyapacchedam na papunati 
tarts Atthagatha, Pyigyimandaing 

dition p. 303.] 

(II) Anutthanaseyya nama yaya sey- 
yaya jivitindriyapacchedam na papunati 


T 49 Ind. Cas. 317; 9 L, B, R, 220; 11 Bur, L, T. 


Vol. T, Pyiyyimandaing, Edition p. 109.) 

The meaning of these two extracts is 
that a monk should be considered alive 
or Jivamano—and Jivamanakalo covers 
the time when a monk is lying on his 
death-bed (lit. lying down never to rise 
again)—before he expires (lit. before he 
attains the end) . 

There is nothing in the Ecclesiastical 
Rules to the effect that delivery of pos- 
session must actually accompany the 
declaration of the gift by a monk to take 
its full effect, or that without a formal 
delivery of possession a gift of immove- 
able property does not take effect. 

Further in the present case the transfer 
was made by registered deed. 

In my opinion the transfer by U 
Ariyawuntha is valid according to the 
Ecclesiastical Rules, and having been 
made by a registered deed is valid in 
other respects also. I hold accordingly. 

The last point for consideration is, 
whether the transfer from Ma Se and 
Mg Po Yi toU Ariyawuntha was valid 
and absolute, or whether there was any 
reservation in favour of the transferors. 
The deed appears tp be quite clear. The 
transferors transferred the land “alya- 
pyat" thatisto say, without any reser- 
vation, or absolutely. 

It was transferred to a monk for his 
proper requirements, namely, food, rai- 
ment, shelter (kyaung) and medicine, and 
in the form of ' ‘Navakamma” that is to 
say, “future requirements”. This kind 
of gift, is allowed by the Ecclesiastical 
Rules as perfectly valid [Shwe Ton v. 
Tun Lin (3)]. 

I find, therefore, that the gift was per- 


, fectly good, that there was nothing re- 


served for the donors, that the transfer 
from U Ariyawuntha to the plaintiff and 
Mg Hla was valid and within the powers 
of U Ariyawuntha. 

This appeal, therefore, fails with the 
exception of the correction of the figure | 
of the amount. 

The decree of the lower Appellate 
Oourt is modified accordingly. There 
will be adecree against appellant and 
second respondent for 375 baskets of 
paddy ‘or its value Rupees 607-8-0 with 
appropriate costs throughout aa between 
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appellant and the first respondent. There 
. will be no order as to costs as regards 
the second respondent. 

.NH. ` * Appeal dismissed. 


` LAHORE HIGH COURT. 
SECOND CIVIL APPBAL No. 1183 or 1920. 
December 20, 1923. 
Present:—Mr. Justice Abdul Raoof 
and Mr. Justice Moti Sagar. 
HARBHAGWAN AND OTHERS— 
PLAINTIFFS—ÀPPELLANTS 
versus ‘ 
AMAR SINGH AND OTHERS— DEFEND- 
ANTS— RESPONDENTS. 
Court Fees Act (VII of 1870), Sch. IT, Art. 17 


—Declarati suit for—Decree, subject to 
of certain sum—Appeal—Court-fee pay- 


i Do Hindu Law—J orn ire ent debta 
— l debts —Burden of proof. i 
in "ia Tiot contemplated by the Legislature 


e Gourt-fee payable on part of a whole 
ee appeal is, the absence of an express 
direction to the contrary, to exceed the Court-fee 
payable on the whole claith. 

Hazari Singh W ele 92 P 

it for a declaration 

is made by the plaintiffe. father should not be 
binding upon: his reversionary interests was 
decreed by the lower Appellate Court subject to 
the condition that 8 certain portion of the con- 
sideration for the alienation would constitute & 
valid charge on the property. The plaintiff filed 


the Court-fee payable on the 
memorandum of rw was the fixed Oourt-fee 


ind int family property can be validly 
aa for the payment of just antecedent debts 
which have not been incurred for immoral - 


urden of proving that tbe an ent 
dcl x the person who seeks 


The Mex CIE 
bo er, who-a 
I e*liying à licentious life beyond his means, and 


was indulging in ^. t; 
Aaike, were raised for an “immoral purpose", 


ne 
E Ran Nath v. Bulaqi Ram, 17 Ind Cas. 


`. P. R. 1913; 
tyiguishe 
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Second appeal from the decree of the 
District Judge, Rawalpindi, dated the 
28th February 1920, modifying that of 


-the Senior Subordinate Judge, Rawal- 


pindi, dated the 16th August 1919. 

Mr. B. R. Puri, for the Appellants. 
_ Pandit Sheo Narain, R. B., for the Re- 
Spondents. ‘ 
' JUDGMENT.—The facts of the 
case, which have given rise to this second 
appeal, are few and simple and are 


' briefly these:—On the. 28th July 1912, 


one Jita Mal executed a deed ‘of mort- 
gage in respect of a house at Rawalpindi. 
in fayourof one Amar Singh for a con-, 
sideration of Rs. 2,500. On the 5th/6th. 
December 1912, he executed.two more 
deeds for Rs. 99 each by" which he 


mortgaged the equity of redemption of 


this very house to thesame mortgagee, 
Amar Singh. On the 23rd January 1919, 
the plaintiffs, who are the minor sons of 
Jita Mal, brought this suit for a decla- 
ration that the house mortgaged was, 
ancestral, that the mortgáges were with- 
out consideration and legal necessity, 
that the debte were contracted for im- 
moral purposes, and that the alienation 
would not be binding on the reversionary 
interests of the plaintiffs after the death 
ofthe alienor. 'The suit was dismissed 
by the Senior Bubordinate Judge: who 
held that it had not been established 
that the sums borrowed had been, ex- 
pended onimmoral purposes. On appeal 
the learned District Judge found that it ` 
had been proved that Jita’Mal, the 
mortgagor, was leading an immoral and 
an extravagant life, but that he was also 
carrying on the business of & goldsmith 
upon which the loans might have been 
expended with propriety. He further 
found that out of Rs. 2,700 advanced to 
the mortgagor necessity to the extent of 
Rs-2,365 had been fully established, and 
that this sum constituted a valid charge 
on the property mortgaged. He accord- 
ingly decreed the plaintiffs’ suit subject 
to their paying this sum with interest to 
the defendant-mortgagee when succession 
opened out. ` 
Against this decision the plaintiffs 
have preferred a second appeal to this 
Court, while the defendant-mortgages 
has filed a eross-objection in respect o. 


E 
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the sum: of Rs. 335 which has been dis- 
allowed by the learned Judge of thé 
Court below. 


A preliminary objection has been taken’ 


by the respondent to.the hearing of this 
appeal that it is not sufficiently stamped 
and that the appellants should pay full 
Oourt-fee on the sum of Rs. 2,365 which, 
it is alleged, is the subject-matter of 
dispute in this appeal. In our opinion, 
this preliminary objection has no force 
and must be overruled.’ The ‘suit was 
one for a declaration that a ‘certain 
alienation.made by the plaintiffs’ father 
should not be binding upon ‘their re- 
versionary. interests. The 'plaint ‘was 
rightly -stamped with ‘a Court-fee of 
Rs, 10. In appeal the same prayer is 


repeated; and we do not think that, by ` 


‘the mere fact that ‘the suit lias -been 
decreed on payment of a certain sum: 
to the defendant-mortgagee, its nature 
has in any way been altered. It has 
been laid down in Hazari Singh v. Piran 
(1), that it was not contemplated by the 
Legislature that the Court-fee payable 
on part ofa whole claim-in appealds in 
the absence of express direction to the 
contrary to'exceed the Court-fee payable 

. On the whole claim. It is not denied 

that if the suit had ‘been wholly dis- 

missed a stamp of Rs +10 would have 
been quite sufficient on the appeal. It 


would-be most unreasonable to hold that 
when the claim has been dismissed in, 


part, the ‘appellants should be required 
to pay Court-fee which is greater than 
the Court-fee which they would be re- 
quired to pay if the suit had been 


wholly dismissed. We are of the 
opinion that the present case -is 
the principle laid 


ie . by 
own in Hazari Singh v. -Piran (D, 
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and for this reason we disallow the objec- - 


tion. Ñ 
On. merits it has been argued on behalf 
of the appellants that on the facts found 
the plaintiffs suit should have been 
decreed in its-entirety,-and that the 
` learned District Judge has erred in hold- 
ing otherwise. 
out of Rs, 2,700 alleged to have been 
advanced by the defendant Amar Singh 


(1) 92 P, B, 1900, 
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to the plaintiff's father, a sum of Rs. 2.365 
was utilised in actually paying off certain 
antecedent creditors, and it is a well-re- 
cognised .principle of law that joint 
family property can be validly -charged 
for thepayment of just &ntecedent debts 
which have not been incurred for im- 
moral purposes. Mr. Bhagat Ram Puri, 
however, argues that the learned District 
Judge lias given no finding on the ques- 
tion as to whether the antecedent debtg, 
which are -alleged to have been paid off 
by this mortgage, had or had not been 
validly incurred. The burden of prov- 
ing that these debts were immoral and 
that they were not just antecedent debts 
was upon the plaintiffs, and they have’ 
wholly failed to discharge this burden. 
Reliance has been placed on Ram, Nath v. 
Bulagqi Ram (2) in which it was laid down 
that under Hindu Law the presumption, ' 
is that a loan has been raised for an “im- 
moral purpose,” if itis proved that the 
borrower at the time of raising the loan : 
was living a licentious life beyond his 
means, and was indulging in drink, riot, 
prostitution and debauchery. We donot 
think that this ruling fully applies to 
the facts of the présent case. “Here, it ^ 
has been found as a fact that the plaint- 
iffs’ father was carrying on another 
business-at the time whén the loans were 
raised on, which the money could have 
-been legitimately spent, and it was, there- ^ ` 
fore, necessary for the plaintiffs to show 
on which particular acts of immorality 
the. loans raised were spent. - ~ 
Next, it was arguéd on`thë authority 
of the well-known Privy Council ruling ` 
[Sahu Ram Chandra'v. Bhup Singh:(8)] . 
‘that ‘the payment ofRs. 1,150 -made to 
the previous-mortgagee Khiala Shah was 
not a just antecedent debt, inasmuch as 
the ,payment had béén made in order to 
discharge an obligation which had been 
ineurred.on the security of, the joint. 
family property, and that the'defend&nt- 
mortgagee ought to have ‘proved strict e 


necessity for raising this: loan. This 


It will be observed, that . 


(2) 17 Ind. Cas. 735, 50 P^R. 1913; 69 P. L.R, 
1913, I5 P.W. R 1913. PU 

o 39 Ind Cag. 280; 39 A: 437; 91 O. W. N. 
698; 1 P. L. W 557; 15 A L-J. 437; 19: Bom... L, 


. R 498; 26 O. L. J. 1; 33 M Led. 14; 41917) M. W. 
` N. 489; 22 M. L. T. 22;: 6 L.W.- 213; 44 L A. 126 


(Oy c 
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contention, however, was not faised in 
any of the Oourts below, nor Hs it 
mentioned in the grounds of appeal pre- 
.ferred to’ this Court and we do not, 
therefore, think that it would be right 
-to allow the appellants to raise a new 
point at this stage, especially when it 
would necessitate the taking of further 
evidence. 


Noother point was argued before us, 


and on the facts found we must hold 
that the decision of the lower Court is 
correct, and that this appeal must fail. 

As to cross-objection, itis clear that 
no necessity in respect of thé sum of 
Rs. 335 has been established and that 
it has therefore, been rightly disallowed 
by the Court below. The result is that 
both théappealand the cross-objection 
‘are dismissed with costs, x 

Z. K. Appeal dismissed. 


— 


RANGOON HIGH COURT. 
Orvit RavisroN No. 48 of 1923. 
November 19, 1923. 
Present :—Mr. Justice Carr. 
- MG NYAN-—PETITIONER 
versus 
MG SHWE NI—HB8SPONDENT. 
Civil Procedure Code (Act V of 1908), s. 115— 
` Error of ‘law—Reviston. , | 
A. mere error of law is not 8 sufficient ground 
interf revision. - 
for kaha Uadyor v. Vasudeva Aiyar, 40 Ind. 
Cas. 650; 22 O. W.N. 50; 15 A. L. J. 645; 2 
P. L. W. 101; 33 M LJ. 69; 26 O. L.J. 143; 18 


Bom. L. R. 715; (1917) M. W. N. 628; 40 M. 793; 


` 8 L. W. 501; 11 Bur. L. T. 48; 44 I. A. 261 (P. 0), 
followed. : : de : 
Mr. S. S. Halkar, for the Petitioner. 


Mr, Mg. Pu, for the Respondent. 

JUDGMENT. —This application for 
revision is based on. the ground that the 
Distriet Court acted illegally in holding 
that a subsequent oral agreement to 
* modify the terms of the original written 
agreement was inadmissible, and in 
omitting to consider Exhibit 3. 

The Additional Judge of the. District 
‘Court certainly made a very elementary 
mistake in law in holding that such an 
‘oral argeement could not be proved iu 
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this case, He displayed ignorance ‚and 
carelessness such as one does not expect 
from a Judge of his standing. Ignorance 
because he appears to know nothing of 
the existence of proviso 4 to section 92° 
ofthe Evidence Act, and carelessness ` 
Þecause in giving his decision on this 
section he seems to have read the section 
only and to have neglected to read the 
provisos. But it is incorrect to say that 
in giving this decision the Judge acted 
“illegally.” There is nothing illegal 
about it. It i8 & mere error in law; 
which-is not a sufficient ground for 
interference in revision. See the Privy 
Council decision in Balakrishna Uadayar 
v. Vasudeva Aiyar (1). . 

Nor does the fact that this error of law 
led him to exclude Exhibit 3 from con- 
sideration appear to me to be a ground 
for revision. This exclusion was the 
necessary consequence of the error, and 
it would be irrational to say that while 
the error itself is not a ground -for 
revision its consequences are such a 


ground, 

I would add that I am not satisfied that 
the ultimate decision has resulted in any 
injustice. The petitioner alleged that 
respondent had agreed to take no share 
of the profits. It was for him to prove this 
and he clearly failed, as was pointed 
out by the Township Judge. This 
Judge, however, then went on to consider 
Exhibit 3. In this respondent had claim- 
ed Rs. 250 or rather under one-third—as 
his share of Rs. 350 one—half. On this 
the Judge presumed that respondent had 

d to accept one-third instead of one- 
half. The facts do not seem to me 
to justify so extensive a presumption. 
Moreover, the Township Judgeset upfor . 
the respondent a -case totally different 
from that which he himself set up in the 
pleadings and in ‘his evidence. N- 

The application is dismissed with 
costs. i 

. D. Application dismissed. . 
- (1) 40 Ind. Cas. 650; 22 O. W. N. 50;15 A. 
L. J..645; 2 P.L W. 101; 33 M. L. J. 69; 26 O. L. 
J. 143; 19 Bom. L. R. (rid en W. N. 628; 
40 M. 793; 6 L. W,501; 11 Bur. L. T. 48; 44 L. 
261 (P. O. 
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ISSAJl IBRAHIMJT V. SHIVARAM JADAVA, 


SIND JUDICIAL. COMMIS- 
SIONER'S COURT. 
REVISION APPLICATION No. 94 oF 1919. 
August 19, 1921. 

' Present:—Mr. Kennedy, J. C., 

` and Mr. Aston, A. J. C. A 
"Mzssns. IBSAJI IBRAHIMJI—APPLICANTS 


' "versus 1 

SHIVARAM JADAVA—Opposits PARTY. 
, Bombay Rent (War Restrictions No. 2) Act (VII 
of 1918), s. 4—Controller, power of, to determine 
nature of premi n whether final—Court, 
power of, to interfere. Š 
.- Section 4, paragraph (a) of the Bombay Rent (W. 
Resterictions No. 2) Act of 1918 gives complete 
powers to the Controller to determine whether an 

remises are or are not small premises. [p. 835, coL 


" * z Mi (x 
. Ifthe landlord or the tenant objects to any find- 
ing of the Controller under section 4 (a) of the 
Bombay Rent (Restrictions No. 2) Act he has the 
power to appeal within fourteen days to the Oom- 
mittee, but subject to any variation made by the 
Committee, the order of the Oontroller is final, 
and the Court shall not interfere with it, except 
in a casa where the Controller has acted clearly 
without jurisdiction. [p. 336, col. 1.] 


Application for revision of a decree of 
the Judge, Small Oause Court, Karachi, 
dated the 14th July 1919. : 


Mr. Tahilram Maniram, for the Appli- 


cants. , : 
Mr. Jessaram Banasing, for the Opposite 


JUDGMENT.—This was a suit by 
the plaintiff to recover rent at the rate 
of Rs. 24-3-0 per mensem from the de- 
fendant who was: his monthly tenant. 
The defendant pleaded that the rent had 
been fixed by the Controller at Rs. 19-19-9 
at'which rate he paid after suit. The 
plaintiff, however, pleaded that the Con- 
troller had noright.to fix the rent io- 
asmuch as the premises were not small 
premises and, therefore, the tenant was 
bound to pay the rent fixed, namely, at 
Rs. 24-3-0, The learned Judge of thé 
Small Cause Qourt refused to go into 
the question as to the power of the Con- 
troller and inasmuch (as it has been 
said) as the rent had been paid in ac- 
cordance with the rent fixed by the 
Controller, dismissed the suit with costs. 
The plaintiff comes here’ in revision 
asking us to set aside the order of the 
Small Cause Court on the ground that 
the Small Cause Court was in error in 
refusing to see whether’ the Controller 


INDIAN CASES, 


335 


r OE ra ee 


had acted’ within the sphere of his func- 


tions as laid down by Act VII of 1918. 
In section 2 of the said Act "Small 
premises” are defined as ‘premises the 


-8tandared rent of which, without the ten 
.per cent. referred to in sub-section (1) 


of section 2.of the principal Act does 
not exceed Rs. . 20 a month. In that 
Act section 4 says the standard rent 


‘is the rentat which the premises were 


let on the first day of January 1916 with 


certain modifications which are not herg 
of any importance. If then as stated by 
the plaintiff the rent fixed for the present 
premises on the first day of January 
1916 was Rs. 22 such payment being 


for rent alone and not for any other ser- 


vices then it. would appear that these 
premises although the rent had been re- 
duced in the interval between 1916 and 
the action of the Controller, were not 
&mall premises. 

From this the plaintiff goes on to draw 
the deduction, that it is open to him 
and incumbent upon the Court to go 
into the question as to whether the stan- 
dard rent was or was not below Rs. 20 
and if it finds it was more than Rs. 20 
to set aside the order of the Controller : 
regarding itasa nullity, and to proceed 
to act under the main Act. This does not 
seem to us to be the intention of thé 
Legislature. Section 4, paragraph (a), 
gives complete powers to the Controller 
to determine whether any premises are 
or are not- small premises. If the 
landlord or the tenant objects to any 
finding ofthe Controller under section 
4 (a) he has the power to appeal within 
fourteen days to the Oommittee. That 
itself may record a finding under para- 
graph (c) of clause (3) of that section. 


. Paragraph. 2 of clause (2) of section 6 


ÀN 


provides that the order of the Controller 
shall be effective in all respects unless 
and. until so varied, Section 15 of the 
Act says that no order (such as an order 
of the Controller declaring premises to 
be small premises) shall be called in 
question in any Court. It seems to us, 
therefore, that the clear intention of the 
Legislature is that the decision of the 
Controller should be final, and it is 
obviously very desirable that it should be. 
Itis clear. that itis very undesirable thate 
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the tenants who are just on the border 
lines of poverty should be plunged into 
protracted litigations with the landlords 


as to the quality of their tenure and the , 


Legislature might well ‘consider that it 
had made sufficient ‘provision for the 
" . Interests of the landlords by constituting 
‘the Tribunal setup by the Act. And 
if Bo, it isnot desirable that the Oourts 


should exercise their usual powers to | 
war Prosad Mukherjee, for the Appel- 


interfere with the action of the execu- 
“tive officers. I do not say that in cases 
‘that the Controller has acted clearly 
without jurisdiction, namely, where it is 
patent ‘on the face of the record that the 
standard rent was more than Rs. 20, and 
that, therefore, the premises were clearly 
and patently not small. premises, the 
Courts ‘are not to interfere. This is not 
the case here.: It is alleged by the plaint- 
iff that’ the rent was Rs. 22. I see no 
admission to that effect by the defendant 
and I have not before me any order of 
the Oontroller from which it can be 


gathered that this allegation was ever: 


admitted. or accepted by the Controller. 
We, therefore, think that the order of 
the Small, Gause Court in refusing to 
call and take any evidence on the ques- 
iion of standard rent is correct. We 
dismiss the application with costs. 
ZEKE 4 Application dismissed, 


CALGUTTA HIGH COURT. 
APPEAL FROM APPELLATE Dxcrge No. 
9597or 1921. 

April 1, 1924. - 

Présent:—Mr. Justice Newbould and 

. Mr. Justice B. B. Ghose. 
UMESH CHANDRA OHAKRABARTY 
AND OTHERS—PLAINTIFF8—APPBLLANTS 


i | versus . 
MATI LAL BASU ROY CHOW- 
DHURY —DEFENDANT— RESPONDENT. 
;Bengal Tenancy Act (VIII of 1885), s. 52—Per- 
"manent tenure—Diluvion—Abatement of rent— 
‘Covenant, construction of. ., . 
-In the, caseof a permanent tenure the parties to 
the lease can make. & contract the result of 
which would be to deprive the tenant of the benefit 
of section 52 of’ the Bengal Tenancy Act. N 
Where, however, parties by an agreement in- 
tend to make ‘a contract which will override the 
` provisions of a Statute, it is’ their "duty to state 
this with ‘clearness, - 3 Sog ats 
X A-kabulsyat ‘creating a permanent tenure ,pro- 
e-vided that ‘there shall never be .any decrease or 
increase of the rent fixed in the kabuliyat"; ` 
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Held, that this was a condition usually expressed 
ina pormanenh lease. at a fixed rate of rent, 
and did not operate to deprive the -tenant of the 
benefit of section 52- of the Bengal Tenancy Act. 


Appeal against the decree of the Sub- 
ordinate Judge, First Court at -Dacca, 
modifying that of the Munsif, Second ` 
Court at Munshiganj, dated thé 27th 
April 1920. - s 

Babus.Gunada Charan Sen and Somes; 


lants. . i . 
Babu Ramendra Mohan Majumdar, for: 
the Respondent. i 
JUDGMENT.—This appeal -arises 
out ofa rent suit. The plaintiffs are the 
appellants, and the question which arises 
4s whether the -defendant is entitled to 
‘abatement of rent on account of the 
diluvion of some of the lands leased to 
him. ‘Several rulings have been referred 
to but there -seems to be no doubt in 
the law on the point. In-the case ofa 
permanent tenure like the present. the 
‘parties toa lease can make a contract 
the ‘result .of which would ‘be to deprive 


-the tenant of the benefit of section 52 


of the Bengal Tenancy Act. The ques; 
tion wë have to-decide in this case is: 
whether by their contract the defendant 
was deprived of this statutory advantage. 
The relevant words used in the kabuliyat 
.&re,— there shall never be any decrease. 
or increase of the rent fixed in the 
kabuliyat.” This appears to us to bea 
condition usually expressed in a perma- 
nent lease ata fixed rate of rent. We 
are unable to accept the contention ad- 
vanced on behalf of the appellant that 
‘by this clause in the lease the parties 
intended that the tenant should be de- 
prived of the advantage he ‘claims in 
the present suit. When parties by an 
agreement intend to make a contract 
which will override the provisions of a 
Statute itis their duty to state this with 
clearness. This is the only point of law 
which arises in the present appeal. 

It is contended that the lower Appel- 
‘late- Court was wrong in holding that 
“the :area leased to the ‘defendant was: 
assumed to be 230 bighas. But this is a 
pure question of ‘fact. : 

The appeal is dismissed with costs.. 
oe ee ^ Appeal dismissed, 
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SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL APPEAL No.'130 or 1924. 
August 8, 1924. 
Present:—Mr. Rupchand Bilaram, 

A. J. O. 


.KHAIRO AND ANOTHER—APPELLANTS 
versus 
EMPEROR- RESPONDENT. 

Criminal, Procedure Code (Act.V.of 1898), ss 110, 
11?,.(4)—Securwy proceedings—Information to be 
supported by evidence—Several — suspects —J oint 
inquiry—Separate findings, necesswy of. 

‘The powers conferred by section 110 of the Ori- 
nunal Procedure Code should be exercised :only 
when the information is precise and is supported 
at the subsequent inquiry by satisfactory evi- 
: dence. .338, col 2.] 

Though it ıs permissible under section 117, 
clause (4)'of the Oriminal Procedure ` Code, to 
hold a joint enquiry against -several suspects, 
associated together in the matter under inquiry, 
it is incumbent on the Magistrate to consider the 
case of each suspect individually on its own merits 
and to come to a separate finding in respect of 
each of them. [p. 337, col. 2.] 


Appeal against the order of the Sub- 
Divisional Magistrate, Tatta, dated the 
28th April 1924. 


Mr. Nichaldas:C, ‘Vizirani, for the 
Appellants. 

Mr. Partabrai-D. Punwani, Second 
Assistant Public Prosecutor, for the 
` Crown. 


"` JUDGMENT.—This is .an appeal 
by Khairo and Mahomed two of the 
‘four suspects who have been bound down 
as Budmashes by the learned Sub-Divi- 
sional Magistrate, Tatta. 

The joint enquiry held by the learned 
Magistrate against them and the final 
order passed by him, disclose -a great 
deàl of executive bias, and a somewhat 
less regard to the provisions and the 
objects of Chapter.VIII of the Criminal 
Procedure Code. The information which 
led to the present enquiry appears to 
have been lodged before him under 
peculiar circumstances. ' One of : his in- 
formants being one ‘Samo Khan a 
Khushk by caste belonging to the same 
tribe as the appellants who had: himself 
been put on -his triàl:as a ‘Budmash 
and discharged about the time of his 

iving the information. .He.and four 
other persons, viz, -Kaim Khan, Karam 

2à - 


i 
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Khan, Rawat Khan and Mitho Khan 
who all belong to the same tribe stated 
on oath before the learned Magistrate on 
15th December 1923, that eight men of 
their tribe including the two appellants 
.were habitual thieves and receivers of 
stolen cattle, and that action should be 
taken against them as Budmashes. This 
information is wanting in details and 
is as vague asit could be. It has been 
recorded as one single statement on oath 
given by all the five informants at the 
same time and signed by them, No 
questions whatsoever appear to have 
been put to them by the learned Magis- 
trate ‘to test their veracity, to ascertain 
the source of their information and to 
make sure that the names of any per- 
sons were not being included in this 
comprehensive list of Budmashes of the 
Khushk tribe by the informants, to take 
private vengeance under the ægis of a 
Crown prosecution. .The only indication 
in this information of the appellants 
being associated together with their 
alleged confederates, is contained in the 
fact that the names of the eight persons 
are noted in two batches with the words, 
first gang and second gang noted against 
each batch of names, 


Though section 117, clause (4) per- 
mitted.the learned Magistrate to hold 
a joint enquiry against suspects who 
,were- associated together in the matter 
, under inquiry and. even ifit be assumed 
.that the learned Magistrate had  suffi- 
cient data ,at the date of issuing .a 
-notice under section 112, Criminal Pro- 
cedure Code, that the appellants were 
‘associated with the other two suspects, 
it was incumbent on the learned-Magis- 
trate to consider the case of each sus- 
-pect individually on its own. merits and 
ito come toa separate finding in respect 
of-each of them. 

The prosecution evidence consisted of 
.the five informants and ‘Achar and. Umer 
two dependents of the.informant Rawat , 
Khan. or his-employees. 


Achar and Umer speak of certain 
specific instances of theftin which the 
two confiderates of the appellants were 
mainly suspected. ‚Their evidence dog 
not affect the case of ‘the appellants any 
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further than the evidence of the five in- 
formants. i 
The ‘evidence given by the fiye in- 


H formants against the appellants is vague 


and of ashadowy nature. Itis unreli- 


` able and appears to have been engineer- 
- ed by Samo Khan who had certain old 


, scores 


to settle with the appellants 


` who.are both brothers. 


In 1914, the appellant Khairo had 
prosecuted Samo Khan and one Jumo 
under gections 506 and 352, Indian Penal 
Code. ' Though the Trying Magistrate 
in that case acquitted Samo Khan and 
his companion, he. stated that he was 
morally certain of the guilt of the ac- 


_ cused though the prosecution evidence 


was insufficient to warrant a conviction. 
Samo Khan was unwilling to admit 


. the previous enmity ^which was, how- 


ever, proved by documentary evidence. 
He was further made to admit that 
since then he was prosecuted on two or 
three occasions but was reluctant to admit 
the part.which the appellants or their 


“relations took against him in the subse- 


- co-accused in the 


quent proceedings. Samo Khan was 
not prepared to say that the informant 
Rawat Khan had been his constant wit- 
néss in the cases filed by Khairo and 
is admittedly the cousin of Jumo the 


Karam Khan the third informant was 
cited as a witness fer'/the appellant 
Khairo in the first case but gave evi- 


“dence for Samo Khan and atthe date 


- of the 
. Karam 


resent inquiry Samo Khan, 
han and Karim Khan three of 


- the ihformants were being jointly, tried 


: for certain offences. 

. Though the learned Magistrate has 
referred. to, the informants as respect- 
; able zemindars whose evidence was in his 
opinion very strong and trustworthy, it 
-has not appealed to me as such. The 


` informants have not given any specific 


instances in support of their vague evi~ 
dence of general repute, in which the ap- 
: pellants were suspected or disclosed any 


credible information to show that their ` 


suspicions were well-founded. 

The two appellants have ostensible 
means of living. They have worked ag 
haris on one Hassan Ali's estate; Sumar 


Who hag succeeded to the estate of 
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1914 proceedings.’ . 


. "m 


Hassan Ali as his heir has given the 
appellants a.good character and so one 
Lokoomal a contractor, who. employed. 
them at one, time on. his. contract 
work, . š 
. Their names do not. appear in the 
Budmashes register kept by the Police 
and though this. register is.said not to 
have been kept up properly, since the 
recent reduction of . the Police force, 
the appellants were according to. the 
evidence Budmashes of over 10 years 
standing and if this was correct their 
names should have found place in the 
Budmashes register prior to 1923. 

If the Police force has been 'reduced 
and people, therefore, prefer to pay 
bhung for restoration of their stolen 
property and avoid making reports, ‘it 
may be aground for the executive to 
put into operation the provisions of 
Chapter VIII and secure the interests 
of the community from injury at the 
hands of hardened offenders, but at 
the same time it entails a heavy duty 
on the Magistrate to exercise the powers 
given to him under section 110, Crimi- 
nal Procedure Code, with much dis- 
cretion and to act only in cases where 
the information is precise and is ‘sup- 
ported at the. subsequent inquiry by 
satisfactory evidence. In absence of a 
wise and proper use of the powers 


‘vested in the Magistrate, proceedings: 


under this Chapter instead of allaying 
the public alarm , which they are in- 
tended for, are likely to prove oppres- 
sive and likely to increase the public 
alarm. I set aside the order of the learned 


'Bub-Divisional Magistrate and order that 


the appellants be released. . 
8. D. Order set aside, | 


—— —— 


RANGOON HIGH COURT. 
CRIMINAL Revision No. 218-B or 1924, 
April 29, 1924. , 
Present:;—Mr. Justice Heald. 
NGA BA SEIN—PzrITIONER 
: . versus : 
EMPEROR-—RzsPoNDENT. 
Code (det XLV of 1800) 88467, 47y 


ba 


Penal 


re 
< i 
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NGA BASEIN V. EMPEROR, ` 
Misappropriation—False receipt—Conviction ' for 


oco a Bena 

Where a Bench Olerk to a Magistrate misappro- 
priates a sum of money paid in as fine and makes 
a false receipt showing the deposit of the amount 
in the Treasury, he can be convicted of the offence 
of forgery in addition to that of criminal breach of 
trust, as the false receipt is made for the purpose 


of enabling him to misappropriate the money and - 


not for the Du of concealing a misappropria- 
effec I 


tion already , 

Queen-Empress v.Sabapati, 11 M. 411; 1 Weir 
549; 4 Ind. Deo. (N. 8) 287, relied on. . 

Jyotish Chandra Mukerjee v. Emperor, 4 Ind. 
Cas. 416; 36 O. 955; 14 O. qw. N. 82; 10 Or. L. J. 
581, Empress of India v. Jiwanand, 5 A. 221; A. 
W. N. (1882) 236; 3 Ind. Dec. (N. 8.) 181 and Queen- 


. Empress v. Girdhari Lal, 8 A. 653; A. W. N. (1886) 


264, 5 Ind. Dec. 
uished- Š 
Qucre.—Whether the makin 
ment for the purpose of psum 
tion already effected is forgery ? 


(N. 8.) 396, doubted .and disting- 


of a false docu- 
ing misappropria- 


Oriminal revision from the onder of the 
Special Power Magistrate, Henzada, in 
Criminal: Regular No. 138 of 1923. `. ry 


JUDGMENT.—Petitioner was Bench 


- Olerk to the Sub-Divisional Magistrate, 


. Myanaung. 


- 


On the 5th of December 1922, one 
Maung Tin ‘was fined -Rs. 100 and was 


. given ten days within which to pay the 


. 


On the 14th of December, Rs. 20 was 
paid into the Treasury as part of the 


fine. nos 

On the 15th of December, the balance 
of the fine.was paid to petitioner, and 
on the same day what purported to be 
the Bailiff's receipt for the whole amount 
of the fine was put before the Magistrate 
who signed an entry in case-diary as 


- follows “15—12—22. Fine Rs. 100 realis- 


ed and will be credited into Treasury 
by Deputy Bailiff to-morrow 16—12—22." 
This note is in petitioner's handwriting 
except the words “to-morrow” and.'the 


. date 16—12—22 which were added by the 
Magistrate when he signed the ‘entry,’ 


resumably because he knew that the 
Bailif was absent from Myanaung that 


day. . ` o i F 
On the 17th: or 18th of December the 


: Bub-Divisional Magistrate - discovered 


‘that what purported to be the -Bailiff’s 


signature on the receipt was a forgery 
and that only- Rs..20 had -been paid into 
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the Treasury on.account of the fine. B; 
that time petitioner had apparently 1 
` the office and gone on leave, but on the 
19th his wife paid. up the Rs. 80 which 
‘was credited into the Treasury on 
account of the fine. 

Petitioher was prosecuted for criminal 
breach .of trust and sentenced to six 
-weeks' rigorous imprisonment. 

The Senior Magistrate who tried the’ 
-case found that there was evidence to 

support charges of forgery under seç- 
tions 466 and 467 of the Indian Penal Code 
and referred the matter to the Special 
- Power Magistrate for trial. 


eo0x 


.:. Petitioner was tried on charges under 


sections 467 and 471 of the Indian Penal 
. Code and was convicted on both charges 
and sentenced to one year's rigorous 
imprisonment on the first charge and 
nine. months' rigorous imprisonment on 
the second charge, the sentences to run 
concurrently. i NI 
He appealed and the sentences were 
reduced to concurrent sentences,of six + 
. months’ rigorous imprisonment. 
He. now comes to this Court in revision 
on'the 'ground that because the false 
' document was made for the purpose of 
concealing -a misappropriation: already 
effected it did not amount to forgery. 
His learned -Advocate has cited a 
number of cases as showing that the 
“making of a false document for the 
purpose of concéaling misappropriation 
already effected is not forgery.  : p 
In the case of Jyotish Chandra Muker- 
.jee v. Emperor (1) it was held that the 
alteration of accounts so as to show the 
.réceipt of a-sum of money criminally 
misappropriated and in order to remove 
evidence of such misappropriation was 
not forgery because there was no intent 
to ‘commit fraud at the time when the 
* false entries in the accounts "were made, 
- the fraud having already been effected, ' 
In Empress of India v. Jiwanand -(2) 
where a-.clerk who had committed eri- 
. minal breach of trust subsequently made 
false entries in an account-book with 
the intention of concealing his offence 


(1) 4 Ind. Cas. 416; 36 O. 955; 14 O, W. N. 82; 10 


Or. L. J. 581. 
(2) 5 A. 921; A, W. N. (1882) 236; 3 Ind,- Deo, 
1 ° 


(s. 5.) 181, 


840 
. BAIJ NATH SAH V. BMPRROR. I 
` t was held. by a-Single.Judge:of the 


-High Court of Allahabad that because 


‘ithe fraud had. already been. committed 
the. false entries. could not have been 
made "with intent to commit the fraud 


and that, therefore, the making of the - 


¿false entries did not amount to forgery. 


‘That case was followed by the same ` 


High Court in Queen-Empress v. Gir- 
dhari-Lal (3). 


With all due respect for the opinions: 
ofthe learned Judges who-decided those . 


cases -I cannot help feeling that there is 


:& doubt as to whether or not they were 


correctly decided, but however that may 
"bé, I do not think that the decision in 
ithem can. be-applied to the facts of'the 
‘present:case. . 
:It is clear that 80 far as concerns the 
‘Rs, 80- which was paid to - petitioner: on 
„the L5th of December, .the false receipt 
: which he made:was madé for the purpose 
of enabling him to misappropriate that 
"money and :not for the purpose of con- 
- :cealing-a -misappropriation ‘which ‘had 
already been - effected. Queen-Empress v. 
.Sabapati (4), where a Post-Master mis- 
“appropriated a:sumrof money'and- at the 
‘same time made a false receipt purport- 
ting-to he signed by the person to-whom 
the money’ was_payable-is:more nearly 

. parallel, and in that case the: conviction 

. for forgery was upheld. ' i 

I ‘I have no doubt -that rpetitioner was 
-Tightly convicted both .offorgery:of-the 
receipt and of. using ‘the : forged receipt 
‘.dishonestly, and as Dil a, -only one 
Bentence has ‘been passed for the two 
offences and I do -not,consider that 
vmentence unduly severe,.I dismiss -the 


„application. : 

Application dismissed, : 
“+ (8) 8 A. 653; A.W. N. (1886) 264: 5Ind. Dec, 

° (s. 8) 396. : - f 
(4) il M. 411; 1 Weir 549; 4 Ind, Decl (s.s) 

287. . 
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. OUDH JUDICIAL COMMIS : 
` SIONER'S COURT. ' 
ORIMINAL APPLICATION No. 116- 
; or 1924. 

. September 22, 1924. - 
Present: —Mr. Dalal, J..C: 
BAIJ NATH SAH AND OTHERS— 

, APPLICANTS 


^4 


E DER versus : 
EMPEROR—Opposire PARTY. - 
Criminal Procedure Code (Act V of 1598), ss. 107, 
. 960— Proceedings under s. 107—Magistrates, change 
: of—Right to have witnesses re-heard—Criminal 
:Gourts' duty to hear arguments 
The provisions of section 350, Criminal Proce- 
dure Code, apply to summons cases as well as 
-to warrant case. Therefore a person ; against 
-. whom: ings ‘are ‘taken under section 
107 of the Code of .Criminal Procedure has 
aright to -demand that the witnesses or any 
_of them may be summoned or re-heard , when 
the Second Magistrate commences the proceedings 
‘ o1] first ceasing to haye-jurisdiction. [p 341, 
Yeluchuri Venkatachennaya v. Emperor, 56 Ind. 
- Oas. 50;.43 M. 511; 11.L..W. 435; (1930 OM. W. N. 
280, 38 M. L. J. 370; 27 M. L. T. 178; 21 Or. L-J. 
2, referred to. I . - 
. A Court is bound to hear argumenta,- if offered, 
in every. criminal trial or proceeding. [ibid.] ` 
Application ‘for ‘revision ‘from ‘the ^ 
-order of the Sessions Judge, Rae Bareli, 
dated the 17th June 1924, in an appeal 
preferred against the order of the Sub- 
` Divisional Magistrate, First Class, 
‘Dalmau; dated the 11th January 1924. 
Mr. Ali Zaheer, for the Applicants, 
The Government Pleader, for the 
‘Crown. j 


JUDGMENT.—This is an applica- 
tion in. revision from:an order of the 
‘learned Sessions Judge of Rae Bareli. 
. The four applicants were. bound over in. 
bonds and. sureties by a -Magistrate 
under section 107 of the Code of Gri- 
-minal Procedure to keep the peace for 
`a certain "period and .their appeal 
‘was’ dismissed by the Court of. Session, 
-It appears'that evidence .was heard in 
this- case, by two Magistrates -and-a, third 


. ¿Babu Tulsipat Ram wrote the judgment, 


The complaint is that the last Magistrate 
-who handled the ‘case; did not hear the 
-evidence .over again: though -one ‘of: the 
‘applicants requested -him .to--do -so. 
“Section 350 of' the Code: of ‘Criminal 


: Procedure occurs in ‘Chapter XXIV 
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relating to general provisions as- to. 
inquiries and.trials, so its provisions. 
apply to summons cases as well as to 
warrant cases. The accused may, there- 
fore, demand that the, witnesses. or any 
of them may be summoned and: re-heard 
when the Second, Magistrate commences 
the proceedings on the first ceasing to 
have jurisdiction: Under section 117 (2) 
of the Code of Criminal Procedure the. 
present trial was to follow the procedure 
of the trial of summons cases., So if’ the 
accused had applied for re-examination 
of witnesses at the commencement of 
the proceedings by Babu Tulsipat Ram; 


that Magistrate was bound to grant.the . 


petition. Ifany authority were needed, 
it is supplied by Yeluchuri> Venkata- 


chennaya v. Emperor. (1). So far I- 


disagree with the lower Court, Theré 
was, however, no such application at’ 
the commencement, of the proceedings 
by the Magistrate. On the 17th Decem- 


her 1923 all the accused agree. that NO», 


re-examination was needed. One of 
them Jageshar did not sign this note on 
the order-sheet and on the 19th December 
he applied to. re-summon witnesses, He 
could not be allowed. thus to play fast 
and‘loose and his petition waa. rightly 
dismissed. Isee no cause to order the 
re-examination of the witnesses -under 
‘clause (b) of the proviso to section 350 
of the Code of Criminal Procedure, 

The next objéction tothe Trial Court's. 
procedure was that it did not hear 
arguments. I may give it.as my opinion. 
that a Court is bound to hear arguments, 
if offered, in every criminal. trial or 
proceeding. Here, however, there is no 
affidavit put in by the applicants that 
the Court refused to hear Pleaders, who 
were ready to argue the case. The 
order-sheet is silent on the subject. Tt. 
may, be that the applicants out. of 
petulance atthe refusalof their request. 
for re-examination. of witnesses on the. 
19th December, may have withdrawn 
their Pleaders. Af any rate, the defect 
has been supplied since. ' No. Counsel. 
could have brought greater industry 
and intelligence to bear on the facts - of. 


D 56 Ind. Oans..50; 43 M; 511; 11 L. W. 435; 
(19 ) M W N., 280; 38 M. L J. 370, 27: M. L.T. 
178; 21 Or. L, J. 402, ` i 
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this case- nor could have placed th. 
applicants’ case: before a Court’ with. 
greater ingenuity than Mr, Ali Zaheer, 
the learned Counsel of the applicants 
here, has.done. The matter, therefore, 
requires no serious consideration, at this 


. Stage of the proceedings. 


The learned Judge has found:.:— ‘ 

l. That- Baijnath applicant. is: the. 
leader of-a. party in’ the village of which. 
complainant Murli Dhar. is zemindar. . 

2. That. the. other applicants: belong 
to that party. °- 

3.. That this party, is opposed: to the. 
zemindar. i! I 

4. That.members of this party have 
beaten'and threatened the servants of. 
Murli.Dhar. J 

9. That a previous case to bind over. 
the applicants was compromised through 
the- good offices: of a former District 
Magistrate, during. whose tenure. of, office , 
the applicants: had properly behaved,’ 
themselves. 

6. That the: party is: determined to 
insult- and annoy, the complainant: ` 

7. That Baijnath: a money-lender-has, 
been enraged at the complainant lending. 
money, to his. tenants; at a light rate of - 
interest. : 

8. That out of 32- defence- witnesses, 
only five are of the village where the 
troublevis brewing. I! 

.,9. That the.complainant's grove was 
damaged, and. his Balul trees were cut. 
down from open land without his- per- 
mission under the instigation of the. 
applicants, ` 

It.also appears: that by threats the. 
village menials like barbers and car- 
penters are prevented. from attending 
to the complainant's wants. 

The learned Counsel arrayed in a line 
these various causes of differences like 
nine pins and knocked them. over one 
by one, each with a separate- ball of a 
High Oourt ruling. Has the zemindar 
been deprived of' services of village ' 
menials ?: ` That is not enough. Such 
and such a ruling lays that down. One. 
beating .was the subjéct of an enquiry 
previously and though the Trial Court 
entered a conviction, the Appellate 
Court released the alleged culprits, 


t 


. There is another ruling which leys down 
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that this is not sufficient, to support an 


order to bind defendants over, And so 
on. š 
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Ido not look at the matter piecemeal. . 


What is the cumulative effect of all 
the different acts of the applicants, 
found by the lower Court to have been 
proved? Putting myself in the position 
of the, complainant and applicants and 
,With my ideas and feelings ofa native 
of India, would [ apprehend a danger 
of a breach of the peace or not? The 
Igarned Counsel was of opinion that it 
was wron if the applicanta prevented 
menials m attending on the com- 
plainant zemindar. In my opinion the 
provisions of section 120A: will have 


conspiracy. The menials are kept away 
by threats or false promises. It was 
enquired why the tenants did not favour 
the zemindar, if he advanced money at 
low rate, and why if the applicants were 
so influential, they can produce only 
five witnesses of the village on their 
side. The answer to both is threats. A 
turbulent person may exercise & reign 
of terror ina village and the villagers 
may find themselves unable to -act- to 
their profit. At the game time, when it 
comes to- dragging these villagers to 
Oourt, there will be -apprehension of 


` operation and there will be a criminal - 


their blurting out the truth in Court. 


through stupid simplicity. This is an 
application for revision andI have not 
to determine the facts. When the facts 
found .by  the- Sessions Judge are 


accepted by this Court as they must be, ' 


&'case for binding over ie clearly made 
out. 

I dismiss this application. 

B. D. Application dismissed. 





BOMBAY HIGH COURT. 

CRIMINAL Revision No, 338 or 1923. 
February 7, 1994. 

Present:—Sir Norman Macleod, Kr., 

' Chief Justice, and Justice Sir 
`-- Lallubhai Shah, Kr. 
SAIFIN RASUL —AccusED—APPLICANT 

versus. 
EMPEROR-—Orrosrrz PARTY. 

-Penal Code (Act XLV- of- 1860};-38, 21 (5, I81— 


J 


[b c 


Prisons Act (IX of 1804), 8.--428—Bombay Jail” 


Manual, 1911, Art. 485—Oonvict warder, whether 
“public servant"— Carrying" article from prisoner 
outside Jail—Illegal gratification—Offence. - ` 

A convict warder in a Jail isa "public servant” 
within the meaning of the definition contained in - 
section 21 (7) of the Penal Code. ; 

Queen v. Kallachdnd  Moitree, 7 W, R. 99 Or, 
relied on. f 
A convict warder who takes an article from a 
prisoner to deliver it outside the Jail premises is- 
ity of an offence under section 42 of the 
risons Act, read with Art. 485 0f the Bombay 
Jail Manual, 1911. ` 


A convict warder who accepts gratification from ' 


8 prisoner to carry an article outside Jail premises ' 
against the Jail rules is guilty of an offence under : 
section 161 of the Penal Code. on 

Criminal revision from an order of 
the Sessions Judge, Poona. 

Mr: Baptista (with him Mr. G. P. Mur- 
deshwar), for the Accused. 

"Mr. S. S. Patkar, Government Pleader, . 
for the Crown. š ` 


JUDGMENT. i 
Macleod, C. J.—The accused was 
charged with two offences, one under. 
section 42 of the Prisons Act IX of 
1894, read with Art. 485 of the 
Bombay Jail Manual, 1911, the other 
under section 161, Indian Penal Code. 
There can be no doubt on the facts 
found by the Magistrate that the accused 
had taken a bundle of newspapers 
from one of the prisoners on a request 
that he should deliver the newspapers 
outside the Jail premises. That would 
be an offence under section 42o0f the 
Prisons Act, taken in conjunction with 
Art. 485 of the Bombay Jail Manual, 
1911, and there can be no doubt that 
the conviction under that charge was 
correct. Although that was not accept- 
ed when the rule was applied for, it 
is now conceded. . 

Then the accused was charged with 
having accepted a rupee for taking 
thé newspapers outside the Jail pre- 
misses which, according to achit found 


‘in his possession, the prisoner had given 


to him in order-to get ‘change. Even 
if that, story was true, it would: be an 
offence against one of the rules. It 
has been urged before us that the ac- 
cused was not a public servant. Clearly ' 
he comes under section 21 (7), Indian 
Penal -Code, being a person who holds 
his office by virtue of which he is“ 


Vot_83 | 
PUBLIO PROSECUTOR V, KATTA PRAKABAM. 
empowered to place or keep any person’ 
in confinement.- Under Art. 203 (1) 
of thé Bombay Jail Manual the’ duty 
of a warder is to see that the prisoners 
in Jail are kept within the Jail pre- 
cincts and to prevent any attempt - to 
escape. In Queen v, Kallaehand Moitree 
(1) the question arose whether a convict 
warder was a public servant, and the 
argument seems to have been that 
cause a convict warder himself was 
kept in confinement, therefore, he would 


not be empowered to keep his fellow- 
But the Court : 


prisoners in confinement. 
‘held that undoubtedly even a convict 
warder was an 
keep persons in confinement. The 
‘point is so simple that it hardly re- 
° quires any argumenttó support it, : 

Then it was urged that section 161, 
Indian Penal Code, does not apply 
because the accused did not receive the 
gratification as a motive for not doing 
what he ought to have done or as’ a 
reward for doing what he ought not to 
have done. Olearly it was his duty 
to report that the prisoner was in pos- 
session of smuggled papers. Instead 
of that he accepted arupee asa grati- 
fication not only for concealing that 
fact, but also for sumuggling the papers 
outside the Jail. It is perfectly clear, 
therefore, that the conviction under 
section 161, Indian Penal Oode, vis 
correct. We discharge the Rule. I 

On the question of sentencewe have 
considered whether some of the sen- 
tence should be remitted, "The sentence 
itself is not too severe,in my opinion, 
considering the seriousness of the offence, 
and on general principles, speaking for 
‘myself, I dislike interfering’ with the 
sentences passed by the lower Courts 
unless there is very good reason for 


thinking that,proper discretion has not 


been exercised. 

: Shah, J.—1 agree. 
a word with regard to 
In this case two separate sentences 
have been passed 
offences which appear to arise out .of 
one and the same act. I am’ not clear 
whether two separte sentences are justi- 


Y desire to-add 
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officer empowered to. 


the, sentence. 


in respect of two 
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; " 
fied under «the cireumstances. But the 
total sentence does not exceed the 
sentence which could he legally :in- 
flieted under either of the sections under 
which the accused has been convicted, 
nor is it in excess of the powers of the 
Trial: Magistrate. I do not, therefore, ' 
consider it necessary to interfere in 


revision. ' š 
Z. K. ` Rule discharged. 


ay —— 


MADRAS HIGH COURT. : 

CRIMINAL APPEALS Nos, 1107 AND ' 
A 1108 or 1923. 3 2 
2 August 21, 1924.: i.v 

Present:—Mr. -Justice Wallace and 

Mr. Justice -Madhavan Nair. . 
Tae PUBLIC PROSECUTOR— ' 
APPRLLANT IN BOTH ' 

: versus : 

IN Crrminat APPEAL No. 1107 


or 1923 
KATTA PRAKASAM-—Accusgp— 
' RESPONDENT. I 
IN CRIMINAL APppEBAL No. 1108 


j oF 1923 

CHODAWARAJON ANNAMRAJU— 

ACGUSED— RESPONDENT. 

Penal Code (Act XLV of 1860), s 182—Transfer . 
application by complainant's P —A fidarit i 
84ppert of application by third perron-—False ina 
formation contained in affidavit —Maker of aidant, 
whether guilty of giving false information. , 

-IE an affidavit, containing: a. statement amount- 
ing to false information, made by a third person 
is giyen tothe Pleader of the complainant in a- 
crimina] case and is used by the latter in-support. 
of a transfer application on behalf of his chent, 
it cannot, be held that the maker of-the affidavit 
gave the false information ‘within the meaning of. 
section 182, Penal Code, to the 


to whom the application for t 


ublie servant 
er was made. 


Appeals under section 417 of the Code | 
of Criminal: Procedure, 1898; against the 
acquittal of the aforésaid accused by. 
the Sessions Judge of Kistna, at Masuli-* 
patam, in C. A. Nos. 37 and 38 of 1923 
on his file (C. C. Nos. 20 and 21 of. 
1922 respeetively on the file nf the 
Court of. the First Class Magistrate, 
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PUBLIC PROSEOUTOR V. KATTA PRAKASAM. 
Mr. V. L- Ethiraj, for: the Appel- 
lant. ` f 
Mr. V. Ramadoss, for.the ‘Accused. in. 
both, ` | i I 
JUDGMENT.—These: are two ap- 
peals by the Crown, against’ the Ac- 
quud |: by the Sessions Judge: of. 
istna of Katta Prakasam, accused- 
in C. O. No. 20 of 1922, and Annamraju: 
accused ‘in. O, C, No. 21 of 1922, of an 
offence under section 182, Indian Penal 
Code. . 
. One Gangamma, complainant in a 
case pending before the First Class 
Bench Magistrate of Masulipatam, ap- 
plied before the District Magistrate for 
the transfer of the case. This appli- 
cation was supported by two affidavits 
presented by the complainant's Pleader, 
one by Katta Prakasam the son ofthe 
complainant, and the other.by Annam 
Raju a stranger, which contained . cer- 
tain allegations. against the President 
of the Bench of Magistrates which were 
on subsequent. enquiry found to be 
false. The transfer application was re- 
jected. and the two accused were:charged 
before the Sub-Divisional First Class 
Magistrate, Godavari, with. having.com- 
mitted offénces under section 182, Indian 
Penal Oode. The Sub-Divisional Magis- 
trate on going into the evidence found 
that-the accused iu the two: cases: gave 
false information to a public servant 
within the meaning of section 182, 
Indian Renal Code and sentenced each’ 
of them to afine of Rs. 100 or six. 
- weeks" rigorous imprisonment, On ap- 
peal the learned Sessions Judge found 
that the allegations were ‘false, but set 
aside the convictions and acquitted the: 
accused, ` 
‘In our .opinion, the orders of the- 
` learned Sessions Judge acquitting the- 
accused are right though not for the- 
reasons given by him. In Mattan v. Em- 
peror (1), the decision followed by the 
Sessions Judge, it was’ pointed out that 
the statements made: by an accused per- 
«Son being, privileged. cannot be con 
sidered to. be "information " given to’ 
& public’ servant, and consequently, it 
‘was then held that an accused who in 


(1) 7 Ind, Cae. 914; 33 A, 163; 7- A: L. J) 1143; 111 
eri. 5.537, . f T 


| /— INDIAN OASES.: 
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l 


support of-his-application for the-trans- 

r of ihe case against him-to. some. 
other Magistrate makes unfounded and. 
defamatory allegations against the Trying: 
Magistrate, caunot ‘be convicted in: res- 
pect of the allegations under, section. 
182, Indian Penal Code. That decision. 
is. obviously inapplicable. to the present 
cases Inasmuch as.the statements in the.. 
affidavits were made by persons who: 
were not accused in the case when they: 
made the statements; The- word “infor- . 
mation” is not defined in the Indian. 
Penal Oode or in. the Criminal Proce- 
dure Code. Assuming. that the state- 
ments in-question amount to:.*informa- . 
tion," itseems:to us that it.cannot. be; 
held that it was the:accused who gave 
the information. to the. public servant,. : 
within. the meaning. of section, 182, 
Indian Penal Code. The point: for de- 
cision’ is not quite free from difficulty. 
In.Queen-Empress: v. Santaram: (2) it is.. 
stated. that.“ the accused, a liquor shops 
man at Indi, reported to his master that: 
the Abkari Inspector: had asked him, 
for money and had watered some. liquor : 
in the shop with a view to getting him. 
into trouble. The master as- intended:, 
by. the.shopman. reported the matter to. 
the, Colleetor; who after. causing en- 
quiry to be made. gave the Abkari In- 
Spector permission under section, 195: 
(a), Criminal Procedure Code, to prosecute : 
the shopman under section 182, Indian. 
Penal Code, in order to clear his own 
character.” It was held by-the Bombay- 
High Court on a reference made by the: 
District Magistrate that the accused was, 
not guilty of an offence. against section 
182, Indian Penal Code, i.e, of giving: 
false information to.a public servant 
with intent to cause injury, inasmuch: 
as his master.to whom he gave certain 
information alleged to be-false was. not: 
a public servant. À 

In the.two appeals before us it is not 
quite clear as to into whose hands the. 
affidavits were given by the accused but’ 
a perusal of the evidence would show- 
that these affidavits must be considered 
to have been given to the complainant's 
Pleader on her behalf. Tt. was open.to, 
the complainant Gangamma to instruct 

(3) Rat. Un. Or, C. 315; Or, Bg. No. Lof 1887; 
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the: Pleader not to file these affidavits. 
if she liked. Following the Bombay 
‘decision above quoted: we should hold 
that information was-not given by these 
aceused to a public servant. in these 
` appeals within the meaning ofsection 182, 
Indian Penal Code. ` 2 

In Criminal Appeal No. 1107. of 1923 
in;which. the accused is Gangamma’s 
son, Katta Prakasam it was argued by 
Mr. Ethiraj for the Public Prosecutor 
that, since the statements were: made 
by her son to the Pleader on her behalf, 
it must. be considered that:he himself 
made those statements in the Court 
when the affidavit was filed. But it 
must be remembered. that the Pleader 
is not the agent of her son but repre- 
‘sents his mother; no distinction could, 
therefore, be made between the case of 
the son,. viz., Katte Ptakasam, and’ that 
of the.stranger. 

We dismigs:both the-appeals. 

Y. Ny: SN Paya x 

8. D. Appeals - dismissed. 





PATNA: HIGH COURT. 
Criminal Revision No. 719 or 1922. 
December 18, 1922. . 
Present:—Justice.Sir B. K. Mullick, Kr, . 
and; Mr. Justice Kulwant Sahay: 
GOBIND. SWAIN AND orHERs—ACCUSED 
` —PRETITIONERS: 


versus 
EMPEROR—Obppos!Te Parry. 
Criminal Procedure. Code (Act V of 1895), s. 528 
—Transfer.of case—Notice to opposite party, whe- 
ther mandatory—Magistrate not competent to try 


one of two offences mentioned in complaint-—Trial' 


of one.case—Progecutron evidence closed—Transfer, 
whether can be ordered. 2 
The:omission. to issue a notice upon the ac- 


cused béfore: erıng. the, transfer of a case 
against . him, though not illegal, is certainly- 
irregular [p. 346,.col. 1 


Section 528, Criminal Procedure Code, which is 
general in its terms, empowers. a Magistrate to: 
make an order of transfer’ only after. issuing 
. notice to the person effected, and. although as a 
. rule of, practice, it ig desirable that notice should 

be. issued, the law is not mandatory -upon-~ the 
point and the omission to issue'notice'is in itself” 
not.a reason: for ' setting aside an order of transfer. 
[bid], |. i l Moos 


[i 
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. cedure Code, that a case should 


: issued processes under 


- Was 


345. 


It is not tht object of section 528, Criminal Pro- 

be transferred ' 
merely because it is going against. a- particular. 
party. [ibsd.] ; ; 

Where; therefore, a complaint alleges two offences 
one of which the Magistrate is not competent .to 
try, and the prosecution evidence in the one 
triable by the Magistrate is practically closed, no 
transfer of the case should. he ordered, as it. is 


.open to the complainant after the disposal of the 


case, which. is being investigated by the Magis- 
trate, to move the officer empowered to take 
cognizance thereof to proceed with the trial. 
of the:charge under the other offence [tbid ] 


" e 

Revision against an order of the District 
Magistrate, Puri, dated the 20th, Novem- ` 
ber 1922. i 

Mr. G.. C. Pal, for the Pétitioners.. 

Mr. H. Nand Keolyar, Assistant Govern.. 
ment Advocate, for the Crown.- 


. | JUDGMENT. , 

Mullick, J..—The complainant filed a. 
complaint against.his landlord and two 
other persons, alleging that he had-been 
beaten by them and that the landlord: 
had.taken.four thumb impressions from. 
him.and.two thumb impressions from his” 
brother upon blank pieces of paper with 
the intention of using them hereafter. 

The Sub-Divisional Magistrate before 
whom. the complain? was lodged directed 
a, Police enquiry and finding that the 
charge of extorting the thumb impressions 
on blank pieces of paper with the inten- 
tion that they might be hereafter convert- 
ed into valuable security was false, he 
section 352, 
Indian Penal Code, against Golab Khan 
and made the case over to a Bench of 
two.Honorary Magistrates. The Hono- 
rary Magistrates: after examining. three. 
witnesses thought that a case was made 
out against the zemindar and.one of his 
servants and they issued processes’ 
against. these persons also. The trial 
begun afresh and a number of wit- 
nesses were examined and cross-examin- 
ed. At this stage the complainant. appli- 
ed to the District Magistrate and prayed‘ 
that the case should be transferred:to 
some other Court as, the Bench Magis- 
trates have no jurisdiction to try a charge 


‘under section 384, Indian Penal Code. 


The District Magistrate, without issuing 
any notice upon. the. accused, acceded 
to that request and transferred’ tha 
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case to another Magistrate empowered to 
try the case. 


Now, it is clear that the.omission to . 


' Issue a notice upon the accused before 


ordering the transfer was certainly irre- 
gular. Icannot go so far as to say that 
it was illegal and that section- 528, 
Oriminal Procedure Code, empowers a 
Magistrate to make an order of transfer 
only after issuing notice to the person 
affected. The section is general in its 
terms and although, as a rule of prac- 
tice, it is desirable that notices should 
be issued, I cannot say that the law is 
mandatory upon the point and that the 
omission to issue notice is in itself a 
raason for setting aside an order. of 
transfer. But upon the merits I think 
there is good ground for objecting to 
the learned District Magistrate's proce- 
dure, Here the case for the prosecution 
has been practically closed and even 
though the Bench Magistrates may have 
expressed the opinion that the graver 
charge under section 384 was in their 
opinion not sustainable, I doubt whether 
that circumstance would be any justi- 
fication for an Appellate Court's remov- : 
ing the case from the jurisdiction of the 
tribunal which was seised with it. It.is 
not the object of section 528 that a case 
should be transferred merely because it: 
is going against a particular party. 
Hereit will be open to the complainant 
after the disposal of the case under 
section 352, Indian Penal Code, which 
is the only offence which the Bench 
Magistrates are investigating to move the 
officer empowered to take cognizance 
thereof, to proceed with the trial of the 
charge under section 384 Indian Penal 
Code; and the proposal that the case 
should now be. tried by another Court 
will really effect no saving either of 
time or trouble. In any event there’ 


"will have to be a fresh trial by the officer 


to whom the learned District Magistrate 
has transferred the case. š 
` Ido not, therefore, think that, in the 
resent instance, sufficient reason has 
be shown for removing the case from 
the file of the Bench Magistrates and 
transferring it to another, Magistrate. 
The Bench Magistrates have full juris- 
fiction" to disbelieve the &llegations:as to: 
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extortion and fo convict or acquit on the’ 
charge of simple assault and nothing - 
should be done by the Appellate Oourt: | 
that may give rise to.any impression ` 
that an attempt is being made to in-' 
terfere with the judgment of the Trial 
Court. : ` ES 0M 

In these circumstances the order of the 
District Magistrate will be set aside and: 
the case will proceed in the Court of the’. 
Honorary Magistrates from the stage -at 
which it was left when the order of trans- , 
fer was made. . : 

Kulwant Sahay, J.—1 agree. 

N. H, Order set aside. ` 


— 


i 
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CALCUTTA HIGH COURT. 
ORIMINAL APPEAL No. 564 or 1923. 
February 13, 1924. 
Present :—Mr. Justice Greaves and ^" 
. Mr. Justice Panton. .  .. 


. ABDUL GANI AND;ANOTHER—À PPELLANTS - 


versus 


_ EMPEROR— Opposite PARTY. 
Criminal Procedure Code (Act V of 1898), s. 297 
— Penal Code (Act XLV g 1860), s. 141—Unlaw- 
ful assembly—Charge to Jury —Common object— 
ji ree š 
e common object of an unlawful assembly 
can change in the course of an occurrence. A 
crowd may have a common object at one time and 
may ve another common object as things 


. develop, and it may well be that there are various 


common objects in the course of an occurrence, and 
these all have to be placed before a Jury for the 
Jury to decide if any of them has been roved 
SITE the accused and if so which of them. [p. 348, 
co f 

A Judge's charge to a Jury in t of the 
accused forming an unlawful assembly with the 
object of “disturbing tke public peace and resisting, ` 
obstructing and overawing the Police by Oriminal' 
force and of assaulting the Police”, is not open to 
any real objection asto the way in which the’ 
common object is placed before the Jury. Nor 
does such a charge onthe whole go beyond the 
common objects set out in section 141, Penal Code, 


: Bo 88 to be likely to prejudice the accuasd. [ibid] 


Mr. Gregory and Babu Radhikaranjan 
Guha, for the Appellant. 

Mr. Khondkar, (Deputy 
brancer), for the Crown. ~ 

JUDGMENT.—The two appellants 
heforeushave been convicted by theunani- `- 
mous verdict of a Jury of offences under. 
sections 147 and 353 of the Indian Penal: 


Legal Remem- - 
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Code and they have, each of them, been ' 


sentenced to one year's rigorous imprison- 
ment under the provisions of section 147 
and to the same sentence under section 


353 the sentences to run concurrently. 


The principal matters urged before us 
on behalf of the accused with regard to 
the charge were as follows. First, it is 
said that there was misdirection as the 
law was not explained under section 353. 
This point, however, was abandoned as 
clearly at page 17 of the copy of the 
charge, which is before me, the law under 
section 353 is explained to the Jury. 
But the point, it appears, was taken under 
& misapprehension and having regard to 
the omission of a passage of the charge 
from the copy of the charge supplied to 
the learned Counsel for the appellants. 


The second point urged was that there 


was misdirection owing to the case of 
the individual accused not having been 
placed before the Jury and itis urged 
that the offence with which they were 
charged and of which they were con- 
victed under section 352 is essentially 
an individual offence and that according- 
ly the learned Judge in charging the 
Jury should have placed before them the 
evidence that there was against each of 
the accused’ separately. It is further 
stated that, when the learned Judge does 


explain to the Jury the law under section ' 


353, he tells them that the offence would 
be complete if the Sub-Inspector and his 
party were deliberately pushed by these 
two accused persons but it is said that 


he has failed to tell them that there. 


was no evidence given by ‘any witness 
for the prosecution that the.two appel- 
‘lants actually pushed the Sub-Inspector 
and his party. Thirdly, it is.said that 
the learned Judge erred in his charge to 
the Jury because he left-it to them’ to 
find out the common intention and the 
common object instead of asking them, 
as-it is said he should have done, if the 


common object charged was proved ‘and ` 


reference was made to certain passages 


in the charge, which are at page 18 ‘of ` 


my copy, where he asked the Jury what 
was the common object of the assembly 
at the cross road and also to a passage 
at page 24 of my copy where he asked 


the Jury to decide what the common in=" 
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‘tention of'the mob-at the -crossing was: 


and this point has been somewhat ampli-- 
fied by the learned Counsel for the accus- 
éd, who laid stress on the fact that the 
common object could only be of obstruct- 
ing and assaulting whereas the learned 
Judge is said to have used in his charge , 
to the Jury other words such as “Resist- 
ing, disturbing and oyerawing publie: 
peace.” It is said, so faras the charges 
of obstruction and assault are coneern- 
ed, that the accused have been acquitted, 
under section 152 which deals with ob- 
struction, That they also have been 
acquitted of offences under sections 332, 
and .333 which deal with assault and it is, 
therefore, said that the Jury may have 
been misled by the words which. the 
learned Judge used in his charge and 
that the conviction may have taken place. 
owing to this misdirection. Then criti-. 
cism is directed to the reference made’ 
by the learned Judge in his charge to, 
the sections of the Police Act. It is said 
that this Act was not invoked by the. 


‘accused and that the learned Judge may ` 


have confused the Jury by his reference, 
to certain sections of that Act. Next, it 
issaid that the Judge was wrong in 
referring.as he has d&ne to the fact that 
no written statement was filed ‘and in 
stating to, the Jury that the only thing 
that was in writing which had been prov-: 
ed was the bail petition which-concerned 
Abdul Gani and Abdul Gani alone and ` 
that it had little bearing on the present; 
occurrence. A further criticism is direct- 
ed, to the points raised in the grounds of 
appeal under the heading V, sub-clauses 
“Ff and “k, it being stated that the, 
learned Judge should not have charged 
the Jury as hedid that it was dangerous 
to lay stress on the fact of the lack of 


` education and fanaticism of the assemb- 


ly in the absence of evidence whether the’ 
assembly consisted of educated: and 
fanatic persons or not., An abjection is 
also taken to the words set, out in para-' 
graph V (k) of the grounds ‘which I 
need not refer to in detail." It 18 not, I: 
think, necessary to deal in detail with all 


` 


š these points. . è 


So far a8 the matters set out in para- 


` graph V (b), (f) and (k) of-the “grounds: ' 


are concerned those seem to ue very small, 


| 
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matters-and.we.do not think.¢hat.even 
if they are objectionable from. the point 
of view,of the accused, there- was ,any- resl 
likelihood that the Jury.would have been 
affected: by matters of that kind. 


So far‘as the: reference to the: Police 


„Act is ‘concerned. we think that ; the 


learned Judge was bound to make some 
reference" to: that Act. 1t. is. true that 
the-Act was not invoked by the accused 
in their favour but it doés-appear that: 
the licenses given to the Moharrum pro- 
cession in the: course of: which the riot’ 
took placewwere licenses given under the: 
provisions of the’Police-Act' and ` having: 
regard to'the-fact that: this. matter was: 
before. the Jury it was necessary for: the. 


learned Judge: to give some explanation: 


` to the Jury'as to why a-license.was.neces- 


sary for: this procession: and why the 
various things which were: done in the 
course of the procession might: have 
Become illegal; and, therefore, we do not: 
think that it'was wrong forthe learned: 
Judge as he has done, to refer to the: 
clauses. of the-Calcutta Police Act and. 
we do not: think that any real criticism: 
can be directed against the manner. m. 
which: he has referred:to these clauses. If. 
any criticism at’ all can be-directed under 
this head it will be, we think, against the. 
somewhat! lengthy reference made to 
those sections but itis: impossible from 
merely reading ‘the heads of' the. charge: 


. to know whether the learned Judges 


remarks were unduly lengthy on this. 
point;.or mot. After all, a-matter of this 
kind-should be laid before:a-Jury in ez: 


- tenso rathér-than in a brief form which: 


might cause doubt and difficulty to their. 
minds. : ` . 
` Bo. far as the cases of the individual. 
accused are concerned we do not think 
that there|is much in that point. After 
all. of thejthree persons charged, one of 
whom.was acquitted, all were charged. 
with offences arising out of the dame set 
of circumstances. Therefore, we do not 
think that the Jury are likely to have 
taken & wrong view, orto have come to 
a wrong conclusion because the separate 
matters proved.against the two accused 
who.are before us were not placed: before 
them. °] 
@ ' 
| 
l 
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There remains the point upon which. 
most stress has been laid and which: we 
think did present some.difficulty, namely, 
with regard.to the way in which the 
common object was placed- before the 
Jury. But after all, one has got.to re- 
member that a, common object. may 
change in the course of an occurrence. 
A'crowd may have a common, object at 
one: time and may have another common 
object as things develop and it may. well: 
be that there are various common objects, 
infthe course of an occurrence, and these, 
all have to be placed before a Jury for, 
the Jury to decide,.if any of them has 
been proved against the accused and if 
so which of them. Now it seems to me 
that although there are the two passages 
at page 18 and at page 24.of my copy of. 
the charge, to which we have already: 
referred, the learned Judge really, 
does define for the Jury the common. 
object.which they had got to consider,. 
and he defines.it in these terms at: page 
20 of the copy of the charge. which.18. 
before me. He says “The Crown case, 
therefore, is that the mob had a: pre- 


‘meditated object of. disturbing the public 


peace and resisting, obstructing and over- 
awing the Police by criminal force and 
assaulting the Police.” Now-a reference 
to section 141: of the Indian Penal Code 
shows the various common objects which 
make an assembly of five or more persons 
an unlawful assembly are (1) to overawe 
by criminal force or show of criminal. 
force any public servant, (2) to resist the 
execution of any law and (5) by: means:of: 
criminal force or show of criminal force 
to compel any person, to dó what he is- 
not legally bound to. do or omit to do. 
what he is legally entitled to do, and, 
reference is also necessary to the 3rd act 
of common objects. there stated. This 
being 80, we have got to consider whether: 
the passage to. which we- have referred 
really goes beyond the common objects. 
set out in section 141 so as.to prejudice 
or to have been likely to prejudice the. 
Jury in coming to the conclusion. at 
which they arrived. We do not think - 
after careful consideration that any: real. 
objection can, be taken to the way in 
which the common.object was. placed. 
before the Jury. It-is.true. that certajn: 
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‘words have been used which do not 
specifically occur in the instances set out 
in section 141. But after all, taking 
them as a whole they do not seem really 
to go beyond what is in substance set 
out in this section and the result is that 
we do not think that there was any likeli- 
hood of the accused having been, pre- 
judiced by the way in which the common 
object was placed before the Jury in the 
charge of the learned Judge. 

Lastly, we are asked to interfere on 
the ground of sentence. But after all, 
the matter was a serious one. At the 
time of religious festivals there is a 
grave risk of the public peace being 
endangered by matters such as arose in 
the course ot the present occurrence. 
Some akras had assembled and others 
were assembling at the cross roads and 
‘there seems to me no doubt upon the 
evidence that in spite of the orders and 
endeavours of the Police the accused 
were making their way with their akras 
towards a Hindu temple where Ramayan 
had been sung on the previous evening. 
So far as the individual accused are con- 
cerned, we do not think that it is dis- 
puted that they really were the persons 
who were in charge of some of the akras 
and who were, therefore, doubly respon- 
sible for what happened on that occasion. 
Under ` the circumstances, we are’ not 
prepared to say that the sentence of one 

ears rigorous imprisonment that has 

een passed upon the accused is unduly 
severe or isa sentence which under the 
‘circumstances, we ought to reduce. 


For these reasons the appeal is dis- 
missed, ] 


N. He Appeal dismissed, 


S 


:812, 24 -Bom. L. R. 
74; 24 Or; L.-J. 700, Vellayanambalam v. (Solat 
"Servai; 30 ‘In 


MADRAS HIGH COURT. 
‘CRIMINAL Revision Cases Nos. 699 
To 701 oF 1923. 
OnrMINAL Revision: PEtitions Nos. 558 
TO 560 or 1923. 
February 27, 1924. 
Present:—Mr. Justice Venkatasubba 


Rao. 
MOHAMED MUSTAFA ROWTHER— 
` COMPLAINANT —PETITIONER » 


veraus 
SHANMUGA THEVAN AND ANOTHER— 
ACCUSED— RESPONDENTS. 

Criminal .Procedure Code (Act V. of 4898), 
88 422, 189—Notice of appeul—Service necessary— 
Omtssion of service whether irregularity or 
tllegalty—kRenson against acquattal—Interfer- 
e 


nce. 

The High Court interferes in revision with an 
order of acquittal only where exercise. of the 
Jurisdiction 18 urgently demanded in the interests 
of public justice. [p. 350, cols 1 & 2.] 

Where the dispute between the parties is 
essentially of a civil nature, the High Court: would 
decline to interfere in revision with an.order of 
acquittal [p. 350; col. 2.] 

nder section 422, Criminal -Procedure Code, 
notice of an appeal in a criminal case must in 
all cases be served upon the officer mentioned 
therein [p..350, col. 1.] 22.3 ‘ 

Where motice ofan appeal had to be _ served 
under the Oriminal Rules of Practice on the Dis- 
trict Magistrate, the fact that the appeal, . which 
was heard ultimately: by a;Jomt Magistrate, was 
originally filed before the District Magistrate would 
not ielieve the Court hearing the appeal from 
‘giving notice to the District Magistrate. [ibi Ri 

-Quære.—Whether the omission to give such'a 
notice is an illegality or & .mere irregularity ? 


Emperor. v. Shwlinga a Basappa, 13. Ind.. Cas. 
150; - (1923) A. I. R: (B) 


Cas. 152; 39 M. 505; 28 M. L. J. 
692, (1915) M. W. N. 540, 16 Cr. L. J. 600, referred 
to. 


Petition under sections 435 and 439 of 
the Oriminal Procedure Code, 1898, pray- 


ing the High Court to. revise ‘the judg- 
ment of the Court of the Joint Magistrate, 


"Bhermadevi, in Criminal Appeals Nos. 16, 
'17 and 18 of 1923 preferred against the 


judgment of the' Court of the: Second 
Class, Magistrate, Tinnevelly, in. C,. C, 
No. 1145 of 1922. D i : 


| Mr, C. Narasimhachariar,. for the 


‘Petitioner, 


Mr. .K. S. Jayavama Aiyar, for the e 
Respondents, I 


- 850 ,.. f 
SAT NARAIN 9, SARJU, . . 
-ORDER.—The accused are alleged 
to have cut open the bund of a tank 
belonging to a mosque of which the com- 
plainant:is the trustee. The Stationary 
Bub-Magistrate of Tinnevelly found the 
accused guilty and passed a sentence 
offine. An appeal was filed before the 
District: Magistrate and he transferred 
it to the'Joint Magistrate of Shermadevi. 
-He reversed the conviction and this 
«criminal revision case has-been filed 
' by the complainant. The chief ground 
-on which the order of acquittal is attack- 
ed is that the notice mentioned in sec- 
tion 422| of the Criminal Procedure Code 
was not! served on the officer mentioned 
-in that section. Notice was ordered to 
the complainant but for some reason or 
other, it was not served upon him. No 
notice was ordered to the District 
Magistrate. Section 422 provides that 
notice shall be given to such officer as 
the local Government may appoint in 
that behalf and under Rule 60 of the 
Criminal Rules of Practice, the offiter 
appointed is the District Magistrate, I 
am not prepared to accept the argument 
of Mr. Jayarama .Aiyar that because the 
appeal was originally filed in the Court 
of the District Magistrate himself, the 
‘section has -no application. The fact 
relied on does not relieve the Appellate 
Court of the duty to give notice and I 
„am satisfied that the action of the Joint 
Magistrate is not justified. The omission 
to give notice has been held in Emperor 
v. Shivlingappa Basappa (1) by Shah, Ag. 
O. J. to amount to an illegality whereas 


in the case reported in Veligyanambalam I 


"v. Solat Servat (2) such: an. omission was 
‘treated as & mere irregularity. It is 
unnecessary to decide which of these 
two views is correct. ` The question to 
“pe decided is whether & case has been 
“made out for interference by the High 
Court in revision with an order of 
acquittal, That we have power to 
interfere is undoubted, But the power 
should. be exercised’ very sparingly. 
"The High Court interferes only where 
exercise of the jurisdiction is urgently 


ALT. R. (B) 74; 24 Or. L. J. 700. 
""(B 30 nd. Oas: 152, 39 M. 505; 28 M. L; 7. 602. 
ai Mi W, N 540; 16 Or. L. J. 600, 0s 
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demanded in the interests of public 
justice. Faujdar Thakur v. Kasi Chow- 
dhury (3) Vellayanambalam v. Sola 
Servai (2) and Sankaralinga Mudaliar v. 
Narayan Mudaliar (4). Applying this. 
principle, I have no doubt that the order | 
of acquittal must stand. The dispnte, 
it will be seen, is essentially one of a 
civil nature. 'The site of the bund is 
claimed by the accused: as their pro- 
perty while the complainant says it is 
his. I am not, therefore, prepared to 
interfere in revision and the revision 
case is accordingly dismissed. 


Y. N. Y. 


8. D. Revision disallowed, 


(3) 27 Ind. Cas. 186; 42 C. 612; 19 C. W. N. 184; 
21 Ó L. J. 53; 16 Or. L. J. 129. I 

(4) 68 Ind. Cas 615743 M. L. J. 369; 16 L. W. 
413; (1022) M. W. N 579, 31 M. L. T. 349, 23 
Or. L.J. S8; (1922) A. T. R. (ML) 502; 45 M 
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. ALLAHABAD HIGH COURT. . 
CRIMINAL MiscELLANEOUS Nos. 168 To 170 
, or 1923. 
November 21, 1923. 
Present:—Mr. Justice Stuart and Mr, ` 
. Justice Kanhaiya Lal. ° 
š SAT NARAIN-—ArPPLICANT 
versus i 
SARJU--Orrosrrg Parry. 

Letters Patent (AN), 8. 29—Criminal* Pro- 
cedure Code (Act V of 1808), s. 528, scope of— ` 
U. P. Village Panchayat Act(U. P. VI of 1820 | 88, 
48,58—Village panchayat, whether subordinate to 
High Court—Case before panchayat, transfer of— 
High Court, jurisdictton of. i 

er Stuart, J—Village panchayats are in no way 
subordinate to the authority of the Hight Court. 
Lp. 351, col. 2.] 

The High Court has no jurisdiction to direct 
the transfer of a case from a panchayat constituted 
under the provisions of the U. P. Village Panchayat 
Act. [ibid] 


1 
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Per Kanhawa Lal, J. (contra)—A village 
'panchayat must be deemed to be a Court for the 
'purpose of ssction 22 of the Letters Patent, and 
in the & ce of any limitation imposed by any 
Act, the High Qourt has power under that ssc- 
tion to tránsfer any criminal proceeding pending 
' before a village .panchayat to‘another village 


anchayat empowered to take cognizancs thereof. 
ts 352, co. 2] — - : ] . 


Application for transfer. E: 
- Mr. S. D. Sinha, for the Applicant. ` 
The Government Advocate, for the 
Crown. , | S 
JUDGMENT. 


Stuart, J.—These are three applica- 


tions by which the High Court is asked 
to transfer cases pending before a pan- 
chayat constituted under Local Act VI-of 
1920 from the, panchayat ‘seised with 
hearing the cases to some other Court 
or panchayat competent to entertain the 
same. The applicants applied to the 
“ Collector,’ that is to say, to the Sub-. 
Divisional Officer exercising the powers 
of a Collector under section 74. He re- 
fused to interfere in the matter on the 
ground of the vagueness of their allega- 
tions. In respect of the merits of the 
matter both my learned brother and 
myself are satisfied that there is no reason, 
for interfering and these applications 
' will be dismissed on the facts. But 
inasmuch as in the order of reference by 
which the matter came before us certain 
points- have been raised as to our juris- 
diction I consider it advisable to express. 
my own opinion on the competence of 
the High Court to entertain such appli- 
cations. It appears to me clear that a: 
village panchayat constituted under the 
provisions of Local Act VI of 1920 is not 
a "Criminal Court" within the meaning 
of Chapter II of the amended Oode ‘of 
Criminal Procedure and as it is not a 
Criminal Court within the meaning of 
that Act section 526 would have no ap- 
plication. It has, however, been pressed 
upon us that this Oourt would have 
power to transfer under the provisions 
- of section 22 of the Letters Patent of 
this Court. Section 22 of the Letters 
Patent is as follows :— Bea ats 


“We do further ordain that the said 


Court shall have power to direct the 


transfer of s criminal case or appeal 


t 
` z ` 
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from any Court to any other Court 
equal or superior jurisdiction.” 
Village panchayats are inno way sub- 
ordinate to the authority of the High 
Court. The High Court cannot in any 
way interfere either in appeal or revision 
with their decisions. The only authority 
which cen interfere with their decisions 
.is the Collector or the officer to whom 
_ the Collector's powers are delegated under 
the provisions of the Local Act, These 
_ officers are Revenue Officers. It ‘appears 
to me impossible to read the words in 
section 22 of the Letters Patent "From 
‘any Court to any other Court of equal 
orsuperior jurisdietion" to mean more 
than “From any Court subordinate to 
the High Oourt’s authority to any other 
` Court of equal or superior jurisdiction | 
subordinate to the High Court's authori- 
iy." If a Court is not subordinate to 
the High Court's authority ‘how can 
ihe High Court make its order effective ? 
As far as I can see if this Court ordered 
& panchayat to transfer a case to another. 
panchayat and either. panchayat refused 
to obey the High Court's order, the High 
Court would have no method of enforc- 
ing its order, and for this reason alone 
I cannot see that section 22 can have 
any application. I, therefore, give it as 
‘my view that this Court has no jurisdic- 
tion to direct the transfer of a case from 
a panchayat constituted under the pro- 
‘visions of Local Act VI of 1920. - 
Kanhaiya Lal, J.—The question 
for consideration in these cases is, whe- 
ther this Court is competent under 
section 526, of the Code of Criminal 
Procedure or section 22 of the Letters 
‘Patent to transfer a criminal proceeding 
pending before a village panchayat to 
another village panchayat. I i 
The village panchayats were establish- 
ed under the United Provinces Act VI 
of 1920. As the preamble to that’ Aot 
shows they were constituted to assist in 
thé administration of civil and criminal 
‘justice, and special jurisdiction was con- 
ferred on them to try and dispose of 
‘certain civil suits and certain classes of 
‘criminal cases. Section 43 of the Act 


of 


tee 


~ 
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than the- procedure prescribed under 
that Act. Section 52 declares that except 
as provided by section 71 no order or 
decree of a panchayat shall be called.in 
‘question in any Court on the ground 
that it was passed without jurisdiction. 
By section 71 the Collector is given 
authority 

(a) to cancel the jurisdiction of a 
panchayat with respect to any proceed- 
*ing or case or, 

(b) to. quash any proceedings of a pan- 
chayat at any stage, or 

(c) tó cancel-‘any order or 
passed! by dt. ' 


decree 


Section 53 lays down that except the 
Collector, no Court or authority shall 
'have power to revise any decree or order 
passed by a panchayat in a suit. There 
is no such provision in regard.to a cri- 
minal ! proceeding pending before a vil- 
lage panchayat. But, section 526 of the 
Code of Criminal Procedure is limited 
in its application to criminal proceedings 
pending before a Criminal Court subor- 
dinate to the High Oourt. This Court 
‘has not been given, any authority either 
‘by the Village ` Panchayat Act or by the 
Code 'of Criminal Procedure to exercise 
any authority-over the Courts constituted 
under Act VI of 1920. It can call for no 
returns from these panchayats or issue 
any directions as to the manner in which 
they are to discharge their duties. 

There is no such limitation, however, in 
section 22 of the Letters Patent. Section 
20 defines the authority of the High 
Court as a Court of Appeal over the 
criminal Oourts subordinate to it, and 
-Bection 21 similarly describes the authori- 
‘ty ofithe -High Court as a Court of refer- 
ence and revision over the criminal Courts 
subordinate: to its appellate jurisdiction. 
-But :section 22 gives wider powers and 
authorises the High Court to transfer any 
criminal case or appeal from any Court to 

any other Court of equal or superior 
jurisdiction and also to direct the prelimi- 
nary investigation or trial of any criminal 
case by any officer or Court otherwise 
competent’ to investigate or try, though 
such case may belong’ in the or 

° course to the jurisdiction of any other 
-officer-or Court, "Buch anfoflicer‘or. Gourt 
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may or may-not ordinarily be subordinate | 


to its appellate authority, but for pur- 
poses-of transfer would be subordinate, 
The word "Oourt" is not defined in the 
U. P. General Olauses Act or in the 
Code of Criminal Procedure or the Vil- | 
lage Panchayat Act, and as pointed - out 
in Empress v. Ram Lal (1) “it must in. 
the absence of any definition be taken 
in itS ordinary sense," According to 
Strouds’ Judicial Dictionary, the word 
“Court” ordinarily .means a place where 
justice is judicially administered. The : 
preamble to the Village: Panchayat: Act 
shows that the village panchayats . were 
constituted for the purpose of assisting 
in the administration of civil and crimi- 
nal justice. The village panchayat must, 
therefore, be deemed to bea Court for 
the. purpose of section 22 of the, Letters 
Patent, and I am inclined to think that 
in the absence of any limitation imposetl 
by.any Act, the High Court has power 
under that section to transfer. any. cri- 
minal „proceeding pending before a 
village panchayat to .another : village 
panchayat empowered to take cognizance 
thereof. I concur, however,’ ‘with “my 
learned brother -in thinking, that, no 
sufficient ,reason for a transfer, has . been 
made out.and I agree in rejecting these ' 
applications. 

By the -Court.—The - “applications 
are rejected. 


K. 5D. Applications Téjected.. 


( ENTM 111;:A. W.'N. (1893) 59; 7 Ind. Dec. 
N. 8.) : LEA 
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SIND JUDICIAL' COMMIS- 
' ^ SIONER'S COURT. 
FULL BENCH. 
` REVISION APPLICATION No..37 or 1922. 

` March 6, 1923 
Present:—Mr. Kincaid; J: Mr ^" 
Aston, A.-J. Cy ,and Mr. Madgavkar, 


J. O. 
. Messes. G. P. GUNNIS & CO., rp. 
—APPLICANTS 
versus 
Masses. AMANMAL TULSIDAS— ` 
RESPONDENTS. . 
` Arbitration Act (IX of 1899), s3. 11—Civil Pro- 
cedure Code (Act V of 1 S), s. 115—Rules of Sind 
Judicial Commissioner's Court, r. 4 —Arbitration— 
Order setting aside award—Revision, whether lies— 
Difference of opinion—Reference to Full Bench,- 


whether competent—Error patent on face of award j 


—Award, validity of. 

here a revision application is-heard by & 
Bench of two Tage an and j judgments are delivered, 
-but owing to a erence of opinion between the, 
Jndges ‘no final order is passéd on the application, 


the Judicial Commissioner has the power under.’ 


rule 4. af the Rules of the Sind Judicial Commis- 
Bioner's oo to refer the matter toa Full Bench. 
[p 354, col. 2.7 

A revision application, lies dgainat ‘the order of a. 
iod directing àn award, to be taken off the file. 


Section 115 of the Civil Procedure Code applies 
to jurisdiction alons, the exercise or 
non-exercise of it, or the illegal, assumption of it. 
The section is not directed against conclusions 
of law or fact in which the question of jurisdic-. 
tion is not involved. [p. 355, col. 1.] $ 

Patent errors of law are legal misconduct on 
which a Court can, in the exercise of its inherent 
powers, set aside an award under section l4 of the 
Arbitration Act. Whether the Court should do so 

. or only remit the award is a matter: on which no 
hard and fast rule canbe laid down, dependin 
p i does on the m a] Rr ea of ET 

[p. 359, col. 2; p. 360, col 

T Ware arbitrators accept 
and are misled by it in their award, it is an error 
of law patent on the face of the award, and 
amounts to legal misconduct. [p. 357, col. 2.] 

: Application for -revision against. an 


order of Mr. Raymond, A. J. C., Sind. 


Mr. T. G. Elphinsion, for. the Appli- 
cants. 


issible evidence 


spondents, ` 
i JUDGMENT. TE 

Kincaid, J. C.—The' facts of- this 
case are shortly .as follows:— 

- The firm of Tulsidas Amanmal. agreed to 
pnrchase some piece-goods, which Gunnis. 
& Co, undertook to:import on their 
behalf, The contract between the parties ` 
23 
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was on a printed form and clause 17 ran as 
follows: “If goods dre bought at a sterl- 
ing price, the purchaser shall accept the 
Bank Denrand rate of exchangeruling on 


‘.the due date “of goods unless exchange 


has been previously secured.” The goods 
“arrived, but’ Tulsidas Amanmal did not 
take delivery at once. . They stored them 
with Messrs. Gunnis & Co. Unfortu- 
nately the rate, of exchange fell rapidly 


: in the interval and a: dispute arose -be- 


' tween the parties, as to who should bear 
‘the loss. Tulsidas Amanmal was willing 
‘to pay for the goods at -the exchange 
.ruling on the arrival of the goods. Messrs. 
Gunnis & Co., demanded their" money, at 
the rate ‘prevailing on the date of payment. 

The parties were bound: by their'con- : 


' tract to refer their disputes-to arbitration. 


Tulsidas Amanmal appointed Mr. Brachi 
as his Arbitrator: and Messrs. Gunnis & 
Co., appointed Mr. Houghton. The Ar- 
bitrators passed an award in favour of 
Messrs. Gunnis & Co., and held that 


-. the góods should be ‘paid for at the Bank 


Demand rate of exchange of the date of 
payment. The Arbitrators applied to the 
Court of Mr. Raymond, Additional Judi- 
cial Commissioner of Bind, to file the 
award. The latter on'the 14th February 
1922 set it aside. Š 
Against Mr. Raymond’s decision, Mesars, 
Gunnis & Co., appealed. : A Bench; con- 
‘sisting of the Judicial Commissioner 


. and Mr. Kennedy, Additional Judicial, 


. Commissioner, held that no appeal lay. . 
Messrs. Gunnis & & Có; then applied to 

the High Court in revision. The appli- 
‘cation was heard by Mr. Kennedy, Acting 
Judicial Commissioner, and Mr. Madgav-. 
kar, Additional Judicial Commissioner. 

They unfortunately differed. Both, it is 
true, agreed that revisional powers did 
vest in the High Court. But whereas, ` 
Kennedy, Judicial Commissioner, held 


.' that the case was & proper one for their 
Mr. Rupchand Billaram, ‘for theri Re- 


exercise, Mádgavkar, Additional Judicial 
Commissioner, held that it was not. ‘On 
the I4th: August 1922, both the learned 
‘Judges read out their differing judg- 
ments. On the 14th September 1922 
Kennedy, Judicial Commissioner, refer- 


"red to the decision of a’ ‘Full Bench the | 


following questions:— 
q Whether, mes a revision Applica- è 


^ 
. 
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tion. has "been heard by a Bench of two. 
Ju udges. and judgments delivered but no - 
final. order passed in the application, the. 


Judicial Commissioner has the power to 
refer the matter to a Full Bench. 


- (2) -Tt:so,vwhether g revision ap lication : 


lios. from the order of a Judge 
an. 


irecting 
award to be taken off the.file. 


Judicial -Commissioner, exceeded. his 


jurisdiction in deciding on the merits of. 
this particular award and whether .his: 


order is liable to revision on that ground. 
« (4) at order should be passed. . 
` At the hearing of the reference Mr. 
: Elphinston appeared for Messrs. Gunnis, 
& Oo. Mr. Rupchand, at the request of the. 
- Court, appeared for Tulsidas Amanmal. 
At ‘the outset of the case I would ex- 
press an acknowledgment to the learned. 
Jounsel and Pleader, who argued the case 
before us. ` 
Our thanks are specially due to Mr. 
Rupchand, whose client Tulsidas Aman- 
mal is now an;insolventand who argued 
the case at - -Mr. Kennedy's ‘request as 
amicus cure, - 

e -first question ‘referred to us arose 
in this way. It seems-that Mr. Kennedy, 
- Judicial: Commissioner, was -under the 
impression that he could under. &ection 
93, -Act XII: of 1866,-refer a difference of 
opinion "between two, Judges. nd 
in & revisional application to a. Thir 
Judge. But itis clear, and indeed it is 
now admitted. that section 93 only con; 
fers that powerin appeals, not in revision 

plications. . Finding this out - himself, 
after he. and Mr. Madgavkar, Additional 
Judicial ‘Commissioner, had deliveredand 
signed: their: ‘judgments, ‘he availed him- 
self of the’ powers of, reférence given 
him as he believed,.by rule 4 of the Rules 
ofthe Court. That rule runs as follows: 
a ‘Notwithstanding anything contained 
in. these rules, the Judicial Commissioner 
may direct .that any. matter whatever 
` before ! the Court. shall be heard and de- 
termined by Full Bench. Any number, 
not -less than three, of the Judges shall 
constitute & Full Bench.’ 
° Mr. Rupchend contendéd that even 
under rule 4, the Judicial Commissioner 
chad no powers of reference.. According 
. 4o the learned Pleader, once the Judges 


(3) Whether, Mr. Raymond, Additional. 


had delivered-and ind ie: m . 
the matter: was -no longer -before 
Court. If it was no longer: ~pefore the 
Court, the Judicial Commissioner's powers 


were ‘extinguished, : . The exercise of re-. . 


visional powers, so the learned Pleader 
argued, was discretional. In this case 
it must be held that. the, Judges being, . 
in difference decided not to exercise their: 
powers, I am, afraid. that we cannot 
accept the ingenious reasoning of the 
learned Pleader. The Judges have to 
exercise their . discretion in revisional 
matters. Theymust definitely decide whe- 
ther to revise a lower Court's order or nota 
Here the learned Judges did not come,to; 

a- decision at all But until a matter is 
desided: it is. still before the Court; and 
if it is still before the Court, the powers 
conferred by rule 4 still vest in the J udi-. 
cial Commissioner, : 

I would, therefore, decide question D. 
in the affirmative. 

As regards question. (2) there is really 
no dispute. All parties agree that the 
Court’. has  revisional powers. The" 
answer to question (2). inthe affirmative. 

Question (3) is the important one. Ad-: 
mitting that the Court, has revisional. 
powers, is the decision- of Mr., Raymond. 
one, which the Court should revise:? : Mr. 
Elphinston has contended—and this con- 
tention was adopted by Mr. Kennedy; - 
Acting Judicial Commissioner, that Mr. 
Raymond exceeded -his jurisdiction: ix 
getting asidethe award and in substiiut- 
ing his own decision for that of the 
arbitrators. .Sinoe he exceeded his j juris- 
diction, the High.Court should exercise- 
its powers under ` gection 115. The 
powers’ of a Court: sitting in revision, 
have been admirably discussed in Bal- 
krishna .Udayar v. Vasudeva Aryar (Ll). 
The words of Lord Atkinson were as 
follows:— 

“As to the preliminary objection. The, 
115th section of the Civil Procédure 
Code enables the High Court, in a case in, 
which no appeal lies, to call for the’ 
record of any case, if the Court by which 

40 Ind. Cas. 650; 40 

mei 645; 2 P. L. W. 101; M198 aby. n du i n 

P 143; 19 Bom. L. R. 715; (1917) ' M. W. ka p 


8 L. W. 501; 92 O. W.N. 50; 11 Bor. L. T. 48;.. 
44 L A. 261 (P. O) I p : E 
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the case was decided | appears. to haye 
‘acted in the exercise of a jurisdiction not 


vested in it'by law or to have failed to- 


‘have exercised a jurisdiction vested in it 
or to have exercised its, jurisdiction 
illegally or with material irrégularity and 
further enables it to pass such an order 
` in the case as the Court may think fit. 

- “It will be observed that the section 
applies to jurisdiction alone, the irregular 
exercise, or non-exercise of. it, or the 
illegal assumption ofit. The section is 
not directed against ‘conclusions of law 
or fact in which the question of jurisdic- 
lion -is not involved. And if the appel- 
lant's contention be correct, then if the 
Civil Court should absolutely, and whimsi- 
‘cally decline to exercise its’ jurisdiction 
OT dan RTT there would mot;...be any 
remedy: available under this section and 
no appeal would lie.” 

Now what is the order which we: lare 
asked torevise—? Mr. Raymond, Addi- 
‘tional Judicial Commissioner held’ that 
he contract between the: parties was clear 
‘and unambiguous, and that instead of 
giving éffect to it, the Arbitrators inipró- 
perly took evidence to remove a fancied 
` ambiguity which, did’ not' exist. This 

‘was @ patent error of law on the face of 
the award and he was therefore forced 
‘to set it aside. The learned Counsel for 
‘the applicant "has argued, with, great 
ability, that no such ‘patent error exists 
“on the face of'the award, that clause 17, 
‘if read with ‘clause 1, shows: that the’ ex- 
‘change is only to rule according to the 
.due date of goods when Cash is paid on 
„arrival. When cash is not paid on arrival 
¿then the exchange i8 by & mutual agree- 
ment between the parties fixed at the 
‘rate ruling on the date of payment, As 
it seems to me, this theory finds no'sup- 
. port in any of the .papers before us and if 
clause 17-be read with clause 1, it should 
also be, read " with: clause 5. Interest 
„could hardly run from the date of arrival 


unless the price o£ tlie goods was settled » 
``and'it could only be settled by. calculat- ` 


ing the sterling rate at the exchange pro- 

vailing oh the day of their arrival. 

‘the learned Counsel has. argued that a 

if the Arbitrators were wrong, stil they 

.had jurisdiction to' decide: wrong ‘and 

' that. a' mistake in law did not. justify - 
P3 ' i 
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„ed part of the; law of the land.” 
‘doctrine has also been ‘accepted by the 
“Bombay. High-Court, to whose decision 
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: the Court ° in- salting. aside i the. avai: 


But Mr. _Raymond, dditional "Judicial 
Commissioner, has set the award. aside 
not on the, ground of a mere mistake in 
law but on: the, ground ofa patent-error. 
of law on ‘the’ face of the award, The, 
Arbitrators, in his opinion, did not. cons 
&true the definite and clear words of. the 
agreement according, to their natural 


. meaning. His finding was.based on. the, 
. leading case of North Eastern. Railway ve 


Lord Hastings (2), . Tt .is also well-estak-+, 
lished law. that where ‘there i8 an error, 

patent on the face of the award the Court, 
should interfere. The authority for that, 


‘decisionis the well-known case. of H odg- 


kinson v. Fernie (3). Doubt was, it is 
trué, thrown ón the correctness. of; that 


‘finding, by the Madras High Court in 


Madepalli ‘Venkataswami v. Madepalli 
Suramma (4). But the doctrine .was , re- 
affirmed by the Privy Council in Attorney- 
General for Manitoba v. Kelly (5), where . 
their Lordships quoted with. approval the 
further words of Lord Haldane in ‘British 
Westinghouse’ Electric and M. anufacturing 
Ae v. Underground Electric Rashbays Co. 


` "Tt was further argued before. your 
Lordships that: thé Arbitrator was in 
reality made Judge of law as.well ` ag. of 
fact, and, that, thé: well-known, case of 
Hodgkinson v. Fernie (3) was wrongly 
‘decided. I see no ground for this con- 
tention, and I am of opinion that the 
doctrine of Hodgkinson v. Fernie’ (3), to 
the effect that where an error of law 
appears on the face of the award the 
error can be reviewed, is a well-estàblish- 


The 


this Court has always paid great 
deférencé..: In Jivraj Baloo Spinning ' 
and Weaving. Co, Lid. v. .Champsey 


me (1900) A. G. 260; 69 L. J. Oh. 516; 82 L. T. 


Fiy: (1857) 3 O. B. (x. s) `189; "31.3.0 P. 66; 
6 W. R. 181; 110] E. R. 712; 3 Jur. (N. s ) 818; 1i 


R. R. 614. , 
. (4) 45 Ind. Cas. 644; 41 M. 1022; 34 M.L. J. 


ICM EE S0 L W. 202; (1918) M. W. N. 


; Q. Wb dr A. O. n 91 L. J. P. -O, 101; „128 
`L. R: 981. 


KI LES A. D Si 81L.J, KB 1139; 107 
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Bhara & Co. (7) Macleod, C. J. ‘observed: — 
* The rule .is clea., as laid down in 
Eandauer v. Asser (8) that the Court will 
set asidé an award if there is an error 
of law patent on thé face of it". Lastly 
our own Court accepted the óorrectness 
of this- proposition in Abdullah Haroon 


. Y. Sassoón & Co. (9). 


‘The léarned Additional Judicial Com- 
missioner's finding’ that the Arbitrators 
by their! wrong construction of the con- 
tract co itted an error of law patent 
on the face of the award. ‘may be correct 
or incorrect., But he certainly had juris- 
diction to arrive at that finding. Now 
if he h 
derive authority to interfere? The sec- 
tion 115 of the Civil Procedure Code gives 
us none and no other source of authority 
has been Ishown tous. . 

Lastly the learned . Counsel has argued 
that in any event the learned Additional 
Judicial Cominissioner had no power to 
Bet aside the award: of the Arbitrators, 
He should have remitted..it. He relied 
on & remark of Faweett, J.C. in 
Abdullah|. Haroon v. Sassoon & Co, 
(9). With, all deference, however, to 
the eminent Judge who "made the re- 
mark, it was a mere obiter dictum; and 
for that reason I am not prepared to 
attach to lit the wéight which I would 
otherwise give to any other decision of his. 
` Sections 13 and l4*of' the Arbitration 
Act run as follows:— 

:'13, (D); The Court may, from time to 
time, remit the &ward to the re-considera- 
tion ef the Arbitrators or umpire, 

“(2) Where an award is remitted under 
sub-section (1), the Arbitrators or umpire 
shall, unless the Court otherwise directs, 
make a fresh award within three months 
afier the date of the order remitting the 
award, | 

“Section 14, Where an arbitrator or 
umpire has misconducted himself, or an 
arbitration or award has been improperly 
procured the Court may set aside the 
award.” 

Undoubtedly 


(T) 53 Indi Cas. 709; 44 B 780 at p. 793; 21 Bom. 
„L. R. 1037. . 


L8 (1005) 2 K. B. 184; 74 L.J. K. B. 859; 93 
n 20, 53 W. R. 534; 10 Com. Cas. 265; 21 T. L. 


429. 
5g 50 Indi Oas. 76; 13 8, L. R. 201, 
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jurisdiction, whence do we' 


"Raymond, Additional : 


Judicial Commissioner had power under 
section 13 to remit the award for the 
re-consideration of the arbitraiors. But 
what would have been the use? They 
could hardly be expected’ to come to 
a conclusion diametrically opposed to 
the one which they had already express- 
ed. The question remains whether the 
learned Judge had power to set aside 


‘under section 14. The question turns 


upon the meaning to be attached to 
misconduct. It Has not been suggested 
that the Arbitrators behaved in any other 
way than as honourable gentlemen. But 
the term misconduct has in the legal 
sense a wider significance than personal 
misbehaviour. At page, 387 of Russell’s 
Arbitration, 10th Edition, is the follow- 
ing passage: 

`° 'Legal misconduct’ is an ET 
term, though constantly used. It would 
seem thatit means misconduct in the judi- 
cial’ sense of the word, not from a moral 
point of view, and' means, for example 
some honest though erroneous breach of 
duty causing a miscarriage of justice.” 

Here the Judge of the lower Court 
found that the Arbitrators had admitted 
improper evidence and misled by it: ‘had 
committed an error of law patent on the 
face of the award. This, in my judg- 
ment, could amount to legal misconduct. 
‘This too was the view of Macleod, C. J.in 
Jivraj Baldo Spinning and Weaving. Cò. 
‘Lid. v. Champséy Bhara & Co. (7). It must 
‘be admitted that the point was then not 
raised before their Lordships. But I can 
hardly conceive that so great a lawyer 
.88 Macleod, C.J. would have set aside 
an award without duly considering 
whether he had the jurisdiction to do so. 

I would, therefore, answer question 
(3) in the negative. : 

,l would answer question (4) by ordering 
rejection of the application. 

I would pass no order as to costs: 

Aston, A. J. C.—The , following 
questions have been referred to the 
decision of a Full Bench:— 

(1) Whether, when, a revision applica- 
tion has been ‘heard’ by a Bench of two 
Judges and judgments delivered but no 
final order passed in the application, the 

udicial Commissioner Has power 7 refer 
the matter toa Full Bench., . 


D 


` 
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(2) If so, whether a revision applica- 
tion lies from the order of a Ju 
directing an award to be taken off the file. 

(3) Whether Mr. Raymond,-Additional 
Judicial Commissioner, exceeded hig 
jurisdiction in deciding ‘on the merits of 
this particular award and whether hig 
order is liable to revision on that ground. 

(4) What order should be passed. 


It is not necessary for me to re-capitulate ; 
the facts which are set outin the judg- 


ment of the Judicial Commissioner. With 
.Tegard to the first and second questions 
I concur in the remarks of the learned 
Judicial Commissioner and have nothing 
to add. I also concur in the remarks he 
made with reference to our indebted- 
ness to Mr. Elphinston and Mr. Rupchand, 


‘who argued the case before us dnd 
88 amicus curiae. : 

With reference to the third question the 
learned Additional Judicial Commissioner, 
Mr. Raymond, came to the following con- 
clusion in his judgment :— 

“Certainly the general rüle is that when 
parties refer disputes between thém to a 
Tribunal of their own choice they cannot, 
if the award is good on its face, object 
to the decision, either upon law or the 
facts, But in the present case the point 
referred , to the Arbitrators .for their 
decision was the dispute between the 
parties with regard to the rate of exchange 
payable. The decision depended on the 
construetion of the written agreement 
between the parties. But unfortunately 
the Arbitrators instead of construing the 
contract between thé parties as it stood 
allowéd inadmissible evidence though 
objected to, to aid them in construing 
the contract and á Mr, Houghton admits, 
took that evidence into,. consideration in 
framing their award and presumably, 
therefore, have been misled by it, A 
patent error of law has.thus been com- 


mitted and an award mnder these 


circumstances cannot be uphéld and must: 


be set aside." MC 

The finding,.it appears fo me, is not 
that the.Arbitrators misconducted them- 
selves within the meaning of section -14 
of tlie Indian Arbitration Act, 1899, the 
word “misconduct” is nowhere used in 


the judgment, but that there is an error 


L t 


INDIAN OASES. - 
MESSRS. G, P. GUNNIS & 00., LTD. v. MESSRS, AMANMAL TULSIDAS, 


a Judge: 


specially to Mr. Rupchand who appeared: 
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of law patent on the face of the “award 
oceasioned by the acceptance of inadmis- 
sible .evidence by the Arbitrators, ` : 
Now section 13 of the Indian Arbitra- 
tion Act is almost identical with section’ 
10° of the English Arbitration Act, 1889, 
and section 14 is the same as section 11 
(2) of the English Act, and the statutory 
grounds in India as in England for seti- 
ing aside an award are two in number, 
viz., (1) where the? Arbitrator has iniscon- 
ducted himself and (2) where the award 
has been improperly procured. Fawcett? 
. C., in Abdullah Haroon v. Sassoon 
& Co. (9) expressed the opinion that 
aCourt in India has no power under 
paragraph 14, Schedule IL of the 
Civil Procedure €ode to set aside an 
award on the ground that. there is an 
illegality apparent on thé face of it, but 
merely powerto remitthe award for re- 
consideration. I think this view is correct 
for the power to set aside an award con- 
taining an error pf law patent ón the 
face of it, is denied in India, I think, as 
in England not from Statute, but from 
the inherent jurisdiction of Courts, Mr. 
Russell 10th Edition, page 194; .points 
out that in England “the ‘inherent, 
jurisdiction of the Gourt appears to consist ` 
chiefly of the-power to set aside an aware 
which is bad on its face or on some ground 
which is more or less an extension 
of the same ‘principle.” This inherent 
jurisdiction would, I think, come within 
the term “any other law for the time 
being in force" in section 89 of the 
Civil Procedure Code and whether that 
is so.or not the inherent jurisdiction 
of Courtš in India is expressly  Safe- 
guarded by section 151 ofthe Code. 
The jurisdiction to set aside an award 
which was bad on its face was assumed 
by the Bombay High Court in the case 
of Jivraj Baloo Spinning.& Weaving 
Co., Ltd., v. Champsey Bhara.& Co. (7) 
and the view taken by the learned Chief 
Justice ' seems to me to have Been 
correct. D ae 
This being so, I. do not think;we.are* 
concerned.in revison whether the finding 
of Mr. Raymond, Additional Judicial Com- 
missioner, that there was a patent error 
of law in ‘the award was right oriwrong. 
Section 115 of the Civil Proeedüre Code 
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as. their! Lordships of the Privy Council questions referred to the Full Bench I 
pointed | out in Balakrishna’ Udayar.v. would; answer shortly as follows :—  ., 
Vasudeva Aiyar (1) is not directed When. two Judges coniprising a Bench 
against the conclusions of law of factin arrive at different conclusions in a révi- 
' which the question of jurisdiction is not sion application and, -cannot agréé .in an 
involved: It applies to jurisdiction alone, order on that application, only one of four 
the irregular exercise, or non-exercise different consequences is legally possible. 
of. it, or-the, illegal assumption of it: ' The first is that the opinion. of the 
Had there been’an error, oflaw patent Senior, Jugde should prevail as in' the 
on the face of the record, ousting the’ case of an appeal under the Letters Patent 
jurisdiction of Mr, Raymond, Additional ofthe High.Court of Bombay. The second 
Jüdicial Commissioner, to make the order, is that in the absence ofa majority which 
which he did, getting aside the award concurs in judgment ‘varying «or re- 
hád there been a material” irregulàrity ‘versing, ‘the decree should be confirmed 
in, procedufe, we would, I think, have as in the case. of, appeals under section 
been justified in interfering ih revision; 98, clause (2) of the Code of Civil 
But no such error seems. to.mé apparent “Procedure, The third is that the matter 
on the lecord.. On the contrary, there ‘should be referred to a third Judge 
id'a prima facie inconsistency betwveeri “asin the case of appeals, where a Bench 
thé, provision in clause 17 of the Indent ‘of two Judges differs on “a pojnt of 
imported: by reference in the award that law and agrees to refer it. The fourth 
the buyer is to accept exchange ruling ‘is areferenceto & Tull Bench. "' . 
‘at the due date of the goods and the : In this Court any ‘of the first thrée 
‘direction! in the award that the exchange causes needs provisions: by Statute’ ‘or 
shall be'the Bank Demand.rate on the rules under .a Statute. There are no 
actíal date of payment. And the view ‘such provisions. Section. 98 of the Code 
‘taken bythe learned Additional Judicial ‘of Civil’ Proceduré, and ‘section 9 of 
‘Commissioner. that the decision of the ‘the Sind Courts, “Act apply only’ to 
, .Arbitrators depended on a construction (appeals and not to revision -applications, 
iof the written’ agreement between the , .Thére remains, therefore, only the 
‘parties’ and thas there, was an error of ‘fourth course. ' That, if the determination 
.law' patent on, the face ‘of the award ofthe matter depends upon some question 
‘seems to[-me. to .have been a yiew which ‘of law, can be done. by the, Bench of 
‘it was competent for a Court to take. ‘two Judges hearing’ the application 
, It is y be'noticed that the Arbitrators ‘under rule 3, clause (3), of the rules 
did not. dward a certain suni at & certain _ of this Court, or in my opinión, by the 
rate of exchange by way of an, equit- „Judicial Commissioner, under rule4. . 
‘able ‘adjustment -öf disputes between . The wordingof rule4 is wide enough 
‘the parties, What was referred to them ‘to cover the ‘case now arising. And 
were differences: with regard.to the rate it is not & valid objection to this view 
.of exchange and the specific question “that the “words .are so broad that cori- 
` which they had to decide was. the .rate «strued literally, they might léad to con- 
of exchangé. . ` *.7  * -"gequenees which the Legislature ‘could 
For the reásons above-mentioned, T - hardly “have. intended: This might be 
‘agree that tha first and second questions ‘a valid argument for ,the more exact 
should belanswered in the affirmative, that “wording by the Legislature o that 
“the third question should be answered ‘rule, but: fot against 'its application 
. inthe negative and that with regard to -to a case, which, as it stands, is covered 
« the fourthi. question -the application for by it. And the words "The Court" in 
‘revision should be dismissed. . rule 4 include every Bench or a Judge 
Madgavker, A. J. ‘C.—To the `of this Court. And until a final order 
judgment, I delivered on 14th August ‘is passed, the matter is before the 
1929, I have little" to add in‘ regard io : Court, even if the judgments have 
‘the, revision. ‘application: ateelf,’ The “been delivered. jo GOL sr: ie 
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I would, therefore, answer the ‘ first 
question' referred to usin the affirma- 
tive. I would add, as one ‘of ‘the 
original Bench hearing the application 
that the occlsions for the’ application 

Of the rule are few and far between. 
Differences of opinion are rare. When 
they óccur the Judge who differs not 

. merely from the Trying Judge but also 
from his colleague, might often defer 
and: consent to passing an order not 

‘interfering with the original decree. 

' Revision is usually a matter of law, 
‘and where in view of the importance 

‘‘of the point this course is not feesible, 

` the Bench would usually refer the 
matter under rule 3, as for instance I 
myself would have agreed to do, had 
the learned Acting Judicial Commis- 

':loner so asked me to do. The last 

' alternative.is the course actually adopted 

nin the. case. n - 

Shortly put, therefore, delivery of 

‘judgments is not. the final determination 

‘or order, amd my answer to the first 

` Question is, ‘that the Judicial Commis- 

‘sioner has the power. 

C’ Om the second question referred, I 

“am not'quite clear as to. the precise 

"meaning of'the word "lies" But if 

‘by it is meant whether a party can 

. file such a revision application the 

‘answer would be that such an appli- 
cation lies, provided it falls within 

-the purview of section 115 of the Code 

‘of Civil Procedure, as held by the 
Full Bench in Ghumanmal Pessumal v. 
Dayal Kanji(10) . ..- 7 

"With the third question I have dealt 
in my previous judgment. From the 
reasoning and conclusions therein for- 
mulated, I sea ro reason to modify 
after hearing the arguments afresh be- 
fore the Full Bench. On the contrary, 
an important case reported since, 
Czarnikow & Co. v. Roth, Schmidt & Co. 
(11) re-affirms the propositions of the 


c law: of- arbitration, and its administra- . 


tion by the Courts which I ventured 
‘to lay down, and on which my conclu- 
sions were based. 'To the language of 
the Lord Justice in that case, and par- 
LR. 80 I 


ao 18 


- (11) (1922)2°K. B 478at pp. 484, 488; 127 L. 
STLRT 57 


'' T. 824; 28 Com. Cas, 29; ` 


ticularly of* Bankes, L. J. and Serutton, 
L. J.,.I would not presume. to add. 
Parties may contract to settle their 
disputes before a Tribunal of Arbitrators; 
but they cannot contract themselves 
out of the law of the King's Court 
nor-are the’ Arbitrators at liberty, to 
apply any other law. And while Arbi- 
trators aro within the limits of the law, 
Judges of law as well as of fact, the 
Courts, while they will not allow: them- 
selves to be made Courts of Appeal 
against the decisions of Arbitrators on 
fact or on law, will at the same time, 
when awards are filed, not “release real, 
and effective control over commercial 
arbitrations’ or “allow the Arbitrator 
„or the Arbitration Tribunals to bea law 
unto himself or themselvesto give him 
or them a free hand to decide accord- 
-ing to law or not according to law 
as ‘he or- they think ‘fit, in other words, 
to. be outside the law" so that “there must 
‘be no Alsatia where the King's: writ 
does not run” eee & Co. v. Roth, 
Schmidt & Co. (11) In other words it 
is for the Courts to see that the. Arbi- 
trators observe the spirit of the law 
‘and of its procedure and are not guilty 
‘in the award of patent injustice or 
unfairness or patent errors of law. It 
is, in my opinion, too late in the day 
to raise the question in «regard to the 
powers of Courts. As observed by Rus- 
sell in his work -on ' Arbitration, it is . 
now -well-settled law in England : and 
it has been consistently .followed in 
India that patent errors of.law are 
'legal misconduct on which Courts can, 


` im their inherent powers, set aside the 


award under section 14 of the Arbitra- 
tion Act. Whether the Courts should 


‘do so or should only remit the award 


is & matter on which no hard and 


- fast rules can be laid down, depending 


as it does on the peculiar cireumstances 
‘ofeach case.” >. "2m 

In the persent case, for: the reasons 
stated in my previous judgment,:I am 


' of opinion that Mr. Raymond, Additional 


' Judicial. Commissioner, in: deciding as 
‘he did on the pleadings did not-'exceéd 


' his jurisdiction and his-order ` is” not 


‘liable to revision on thüt-ground; «> 
‘It follows that oni’ the fourth question 


1 
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in my} opinion the proper erder should . 
be. that the application for revision should 
be dismissed and the -order of the lower 
Court confirmed, 
Z. K. 
CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 367 or 1922. 
i February 18, 1924. 
‘Present:—Justice Sir Hugh Walmsley, 
. + Kt., and Mr. Justice Mukerji. 
: HORÓ MOHUN PRAMANIOK— 
i CREDITOR—APPELLANT Š 


Application dismissed. 





versus 

MOHAN: DAS PALI—Resronpenr. - 

Insolvency—-Adjudication, order of—Lapse of 
time—-Receiver, refusal to appoint, legality of. 

The mere fact that a long time has elapsed since 
the: eria ofan order of adjudieation is not'a 
sufficient ireason for refusing to make an order 
appointing i a Receiver. 


Appeal against the orders of the District 
Judge, ‘Dinajpur, dated the. 19th June 
and blet July 1922, 

Babu Dinesh Chander Roy, for the Ap- 
pellant. 

Babu iProfulla Chunder Nag (for Babu 
Benoy Coomar Ghose, for the Respondent. 

. | JUDGMENT. 

‘Walmsley, ‘J.—This appeal is pre- 
ferred’ by a creditor. In February 1915, 
the respondent Mohun Das filed a peti- 
tion in the District Judge's. Court under 
the provisions ‘of the Provincial Insol- 
vency Act. Invhis petition, he mentioned 
three decrees and a fourth debt—the 
total suji coming to over Rs. 800. The 
appellant: filed a petition alleging that 
Mohun Das had considerable property 
avaHablé for meeting these debts. The 
Judge examined the petitioner .and ad- 
judicated him an'insolvent and at the 
same time recorded a note to the effect 
that the creditor had appeared and made 
this représentation No Receiver was ap- 
pointed 'and no other order was passed. 
In June; 1922, the appellant creditor put 
in & petition asking the Judge to direct 
the Nazir to take charge of the properties 
then in .the -possessien of Mohun 
Das. E Judge refused to do so on the 
ground that the order of adjudication 
had been passed seven years previously. 
Thën the creditor asked that some other 
competent person, might be directed to 
. take possession, ' and this: request. was 
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also refused on.the same ground. The 
creditor has preferred this appeal against 
these ‘two orders. 

A preliminary objection is taken to 
the effect that no appeal lies. I think 
this is probably’ correct. But under 
section 75, clause (3)' of the present In- 
solvency Act, we have the right to grant 
leave to appeal and: this is & case in' 
which I think we ought todo so. 

The question then is whether the Judge 
was right or wrong in refusing to appoint 
a Receiver or whether he ought to have 
passed some other order which would 
make the inselvent'B properties available 
for payment of his debts, if such pro- 
perties could be found. I think it is 
clear that the learned Judge was wrong., 
The mere fact that seven years had 
passed was not sufficient reason for re- 
fusing to make such an order. It is 
clear that the whole proceedings have 
been misunderstood by the lower Court 
and the order ‘of adjudication has, in 


effect, been treated as an-order of dis- 


charge as well. That is not the proper 
procedure. The Judge must now appoint 
a Receiver and direct him to take charge 
of any assets that he may find belong- 
ing to the insolvent and then to proceed 
in accordance with law to realise these 
assets for the benefit of the creditors. 
No. order as to'the’ costs in this appeal is 
made. : 

This order is not to be taken as mean- 
ing that the debtor may not apply for 
his discharge. 

Mukerji, J.—I agree. 
ZK. ‘Appeal allowed. 


SIND JUDICIAL COMMIS- 
i ' SIONER'S COURT. I 
FULL BENCH. - 
CIVIL REVISION APPLIOATION No. 28 
or 1917: . 
April 29, 1919. : 
Present :—Mr. Fawcett, J. O., Mr. Crump, ' 
- A.J. O., and Mr. Kemp, A. J. O. 
BAN UMAL AND OTHERS—PLAINTIFFS— 
APPLICANTS 
I versus : 
NEWANDMAL AND OTHERS— 
DRFENDANTS—O PPONENTS. 
Civil Procedure Codé (Act V of 1908), ss. 47, 
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'116, 0. XXI, r. 2—Court failing to try issue— Revi- 
sion—Suit relating to adjustment in ere of 
decree, maintainability of—Certification\ o 
ments-—Admission in application for execution— 
Pleadings—Estoppel, whether must be pleaded ‘in 
punt. i s 

Tt cannot be said that a Court has failed to 
exercise jurisdiction merely because it has omitted 
to consider ex 
properly raised before it. [p. 365, col. 2.] 

Per Fawcett, J. C.—A litigating ty can only 
succeed secundum allegata et vrobuta. and the 
Oourts should check ‘the tendency of defeated 
litigants to evade ‘their defeat by evising a new 
case which was never set up when it should have 
been set up. The fact that if & ys adviser 
had put his chent's case better, the party might 
have succeeded instead of failing, is’ no good 
ground for departing from the general- rule of 
secundum allegata et probata. 367, col 1] 

Section 47-of the Civil Pr ure Code includes 
not.only questions relating to the ‘execution’ of 
a decree but also to its ‘discharge or satisfaction’, 
which ¿includes fraud in the 
decree. [p. 367, col. E 

Per Crump, A. J.C —A High Court can interfere 
in revision where a lower Court has framed and 
tried an issue which did not po ly arise, but 
before this principle can be applied it must be 
shown thát'an error of this nature has in fact 
been committed: [p. 366, col. 2.] 

Per Kemp, A. J. C.—It the object of a suit is 
to interfere with the execution of a decree,’ e. 9. 
by ʻa declaration and injunction restraining the 
'decree-holder from executing the decree, or to set 
aside a sale in execution, no separate suit will lie; 


but if the suit does not relate to the execution of - 


& decres but to a transaction of adjustment, a 
separate guit will lie. [p.'363,col.2], `.. 

There is nothing m O. XXI, r.2 of the: Civil 
Procedure Code which prohibits an Executing 
Court from treating an admission of payment in 
8 decree-holder’s’ application for executioh as an 
n plication to certify such payment. [p. 362, col. 


Estoppel being a rule of evidence and not a cause 
of action is not proper to be set out in a plaint, 
which should confine itself to facts. [p. 364, col. 1.] 

Case-law on all points discussed. ^ 


Application against a: decree of the 
District Judge, Sukkur. ` 


Mr. Tahilram Maniram, for the Appli- 
cants. 5s A d 

Mr: Tolasitg Khushalsing, for Oppo- 
nents. a DU . 


JUDGMENT. 


Kemp, A. J. C.—This is a revision 
application against the decree'of the 
District Judge, Sukkur; dismissing -tlie 
plaintiffs suit. The facts of the case 
are às follows ;— ; d 
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"oprio motu a case which was not . 


execution of the, 
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Thé: Gefendant-respondént,: Newand- 
mal, obtained a "decree for Rs, 400 
against the plaintiffs-appellants.on 20th 
October. 1908 payable by Rs. 40 per 
annum. The decree.was in its nature. a 
penal one, for it provided that ‘although 
interest on thé decretal amount was to run 
at6 per cent. if there were default by the 
judgment-debtors, interest was to run 
from the date of the decree at an 
enhanced rate. The first instalment pay- 
able under the decree was due on.1Mh 


‘January 1909. .The judgment-debtorg 


made default in the first two instalments 
but on 16th April 1910 Newandmal ac- 
cepted from them Rs. 107 and. pass- 
ed the -receipt Exhibit 96 acknow- 
ledging receipt ‘of the two instalments o 
lith January 1909 and llth Januari 
1910 with interest to 16th ‘April 1910. 
Subsequently, on 28th January 1912, 
Narain the second defendant-respondent 
received from the judgment-debtors 
Rs. 75-5-0 and passed an acknowledgmenit 
Exhibit 27 in which he stated that 
only Rs. 270 remained que under the ' 
decree. It is not disputed that.Narain 
hadany authority to pass this document 
because admittedly. the defendants-re- 
spondents are members of a.joint Hindu 


family. 


On 23rd March 1914 the judgment- 
debtors made a third payment of Rs. 95.. 

On 7th June 1915, Newandmal &pplied 
forexecution of his decree and in his 
execution application, whilst he gave 
credit for the payments, he assessed the 
amount he claimed in execution by 
calculating, enhanced interest from the 


-date of the decree thereby disregarding 


the terms of the- receipt Exhibit 97 
which stated that .only Rs. 270 was 


‘due on 28th January 1912. -The excess 


amount has been found by both the 
lower Courts to-be.Rs. 107. The Pleader 
for the respondents argues ' before 
this Court that the amount. is less than 
that, but the fact remains that both the 
lower Courts have found the excess to be* 

Rs, 107 and.it is immaterial for the ^ 
purposes of the present application how 
much less the actual amount recovered 
in execution was so long as some thin 

was received in excess of what could 
have been recovered if the admission it 
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Exhibit 27 had been applied to the 
calculation. j I 

The Executing Court considered that 
the payments made by the judgment- 
debtors had not been cartified and there- 
fore it would not look at the terms of 
Exhibits 26 and 27 and accordingly 
the judgment-debtors were compelled to 
pay the amount in excess to save their 
property from attachment andsale. The 
judgment-debtors, preferred no appeal 
ffom that order but filedthe present suit 
against Newandmal and his brother 
Narsindas to recover Rs. 107 alleged 


-to have been paid in excess. Possibly if 


the attention of the Executing Court had 
been drawn to. the fact that the payments 
were mentioned in Newandmal's applica- 
tion for execution he might have ordered 
them to be certified there and then ; for, 
in my opinion, there is nothing in O, XXI, 
r. 2, Civil Procedure Code, which pro- 
hibits an Executing Court from treating 
an admission of payments in a decree- 
holder's application for execution as an 
application to certify such payments, See 


Elahi Bux v. Nawab Lall (1), Kazi Shufi 


Mohammad v. Choithmal (A Full Bench 
decision of this Court passed on 31st May 
1918). However, the fact remains that the 
judgment-debtors selected their relief by 
the present suit in lieu of preferring an 
appeal. Certainly by this suit they do 
at any rate bring in Naraindas whilst 
had they succeeded in an appeal against 
the order in execution they would have 
obtained an: order for a refund of the 
amount paid in excess from  Newand- 
al only. 
The Tarii Joint Bub-Judge, Shikar- 
pur, decreed appellant's claim. On appeal 
the lower Appellate Court dismissed it: 
The first question is whether ‘this Court 
will interfere with that finding in revi- 
sion. To decide this we have to see 
whether the case falls within the provi- 
sions of section 115, Civil Procedure 
Code. Let us look at the pleadings and 


* the judgments of the lower Courts, 


"The material portions of the plaint are 
paragraphs 5, 7 and 10 (I read them). 
Paragraph 5 charges defendants with 
fraudulently omitting to state payments 
' (1) 50 Ind Ons. 364, 4 P. L. J. 159 at p. 160, 
aS) Pat. 260, _ l l 
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and with charging enhanced interest. The 
charge of not crediting payments we know 
is incorrect whilst the charge of calculat- 
ing enhanced interest has been found 

proved by both the lower Courts, I have 

read and re-read paragragh 7 of the plaint 

and I can see in it nothing more than a 

statement that the defendants made a 

representationin the receipts (Exhibits 

26 and 27) which they have broken, 
and fraudulently received Rs. 107 in. 
excess. Tomy mind this is simply a 

claim for the recovery of Rs. 107 

which has been over-paid and which the 

defendants are estopped from denying 
owing to their representations made in 

Exbibit 27. 'The statement in Exhibit 

27 is a clear representation that on 28th 

January 1912 only.Rs. 270 remained due 

under the decree. 

The lower Courts have found that 
Rs. 107 in excess was recovered. If 
the defendants areestopped from denying 
that, they have Rs. 107 with them 
which belongs to the plaintiffs and the 


‘defendants are to that extent indebted ' 
‘to the plaintiffs. 


This is not a case of 
recovering money paid in pursuance ofa 
judgment, which action would not lie 
until the judgment had been set aside, 
because the plaintiffs’ case ‘is that more 
money hasbeen paid thanshould have béen 
paid under the judgment, having regard 
to the fact that the decree was adjusted 
in part on 28th January 1912 and only 
Rs. 270 were by consent found as the 
balance due under the decree. The case 
of Marriot v. Hampton (2) has, there- 
fore, no application. Moreover, this 
suit, as I shall show later, does not 
seek .to interfere with the order of the 
Executing Court. Nor is this one of the 
class of ‘marking good’ cases, where a 
promise which is otherwise unenforceable 
in law is being sought to be enforced 
with the aid of the doctriné of so-called, 
‘equitable estoppel’. Exhibit 27 con- 
tains a representation and not a promise 
which for want of consideration or other- 
wise is unenforceable. Yet the lawyer who 
drafted this plaint used language which 
equity lawyers used in England when 
they talked of a promise which could 

(2) (1797) 2 Smith's. L. O., 11th Ed., 421; TT, R. 
269, 2 Esp. 546; 4 R. R, 439, 101 E, R; 869, 
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be made good by the doctrine of equit- 
able estoppel. i 

: Clearly, as I will show, the learned 
District Judge has been led astray by. 
the use of the word promise. If there has 
been really a promise in Exhibit 97, 
his decision might have been correct, but 
it is clear Exhibit 27 contains a repre- 
sentation and the word ‘promise’ in para- 
graph 7 of the plaint was unwittingly 
used by the drafter of the plaint to ask 
for relief in& case which if the word 
‘promise’ had been used for 'represent- 
ation’ and the action had been brought 
in England the- English Court would 
have given relief on the ground that the 
alleged ‘promise’ was a representation. 

In their written statement the defend- 
ants deny paragraphs 5,6 and 7 of the 
plaint and-say they calculated the amount 
according to the decree and they say 
plaintiffs’ calculation is dishonest., In 
other words, they deny fraudand charge 
plaintiffs with .fraud. The facts as 
alleged by the plaintiffs are denied. 

‘On these pleadings the parties went 
to trial and the only issue material to the 
present point which was raised by the 
‘Trial Court was ‘whetherthe suit is barred 
by reason of the provisions of section 47 
of the Civil Procedure Code.’ j 

In the arguments in the Trial Court as 


well as in the lower Appellate Court: 


the decision in Hanmant Santaya Pra- 
bhu v. Subbabhat (3) was referced to and 
the attention. of. both the Courts was 
directed to considering whether the pre- 
sent case came within that decision. 
Both.the Courts regarded the case from 
the point of view of damages for breach of 
a contract and the Trial Court decreed 
the claim considering that the case came 
within the third class of remedies referred 
to by Mr. Mulla in his Civil Procedure 
Oode, third Edition at page 494. The 
lower Appellate* Court held there was 
no consideration for the alleged contract 


in Exhibit 27 and dismissed the suit. The’ 


lower Appellate Court found that there 
was no legal consideration for any such 
alleged contract and that in any case a 
suit framed on such a contract was 
barred by section 47, ,Civil Procedure 


i D . - $ 3M. 
. (8..25,B1 394; 12 Ind. Dec. (x. s.) 262,00 +: 
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Code.. It did not decide whether plaint-. 
iffs could recover on the facts stated in. 


their plaint with the assistance of the 
doctrine of estoppel based on the 
representation in Exhibit 27 nor, 
whether a suit on such a claim was 
barred by section 47, Civil Procedure 
Code. That a separate suit lies is clear 
from the notes of Mr. Mulla to O. XXI, 
r. 2, (6th Edition) pp. 480—481. 
points out that if the object of the suit 
is to interfere with the execution of the 
decree e. g., by & declaration and injunc- 
tion restraining the decree-holder from 
executing the decree, or to set aside the 
sale in execution, no separate suit will 
lie; but if the suit does not relate to the 
execution of the decree but to the 
transaction of adjustment a separate suit 
will lie and although he takes the case 
of an adjustment which he states as 
amounting to a contract itis clear that 
any other cause of action from the 
transaction will equally furnish material 
for a separate suit and such suit is not 
barred by section 47, Civil Proceduré 
Code. However, that is a matter for the 
lower Court to decide. AllI point out 
is that they have not tried the case set 
out in the plaint. 

I do not see that the pleadings warrant 
limiting the plaintiffs’ case to the cause 
of action of damages for breach of a 
contract. As I have pointed out the 
plaintiffs seek relief on the facts set 


.forth in their plaint and the written 


statement does not plead to a contract 
but confines itself to a repudiation of 
the facts. Under the circumstances it 
seems tome that the lower Courts have 
not adjudicated on the plaintiffs’ claim 
to recover Rs. 107 and they have, 
therefore, failed to exercise a jurisdiction 
vested in them and we can interfere in 
revision.’ at 
Further, in addition, the plaintiffs 
plead fraud. Respondents’ Pleader says 
fraud has not been particularized and he 
goes so far as to say that the appellants 
never relied on fraud until they came to 
this Court. In my opinion fraud has not 
only been very clearly specified in para- 
graph 7 but any further particulars could 
have been asked for and it was made 


the basis of an application for sanction * 


He there . 
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to prosecute ‘in the lower Court. Re 
ference to this application was introduc- 
ed into the arguments -before us by the 
.respondente' Pleader himself. : 
I.may point out another material 
irregularity in the proceedings. -The 
lower Courts have ignored the appli- 
cation of the rule of the evidence as to 
estoppel:! On: plaintiffs’ statement that 
. defendants admitted only Rs. 270 due 
on 28th, January 1912 plaintiffs were 
"entitled to a decree because the defend- 
ants were ‘estopped by their representa- 
tion in Exhibit 27 from denying that 
only Rs; 270. were due on that date. 
Estoppel: being a rule of evidence is 
not proper to be set out in a plaint. 
‘which should confine itself to facts, It 
‘is a rule of evidence and not a cause of 
action. ; . 


But there is stil another reason why 
I think we should entertain this &ppli- 
cation. If the plaint be regarded as 
setting forth a case of damages for 
breach of a contract the defendants have 
not pleaded to the sufficiency in law: 
of the cohtract. They have merely deni- 
ed the facts constituting the alleged: 
contract. No issué as to whether the 
facts constituted a contract was raised 
in the Trial Court. In the lower Ap- 
pellate Court the learned District Judge 
raised the issues (1) ‘Whether the plaint- 
iffs in this case had a cause of action 
based on contract’ and (2) ‘whether they 
can proye their contract without asking 
the Court to consider any question 
relating ‘to the execution, discharge, or 
satisfaction of the above mentioned 
decree. ' He, therefore, framed an issue 
as to the sufficiency in law of the contract 
when it was. not raised in the pleadings 
‘and this is in my opinion a material 
irregularity in the exercise of the District 
Court s jurisdiction and a ground for 
revision. ° ' : 

One. other point must be noted. It 
is not and cannot successfully be con- 
tended that the decision of the Execut- 
ing Court is “res judicata” to this suit 
because. the Executing .Court, wrongly 
perhaps, held the payments were not 
certified. and, therefore, it would take no 
° notice of) Exhibits 26 and 27. It came 
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to no finding whether Exhibits 26 ard 
27 were proved. pc 

I am, therefore, of opinion’ the suit 
should be remanded to the District, Court 
for disposal according to law. Ih order 
to assist that Court, I think the following 
issues may with any others tbe District 
Judge thinks fit, be with advantage 
framed for disposal by him. 

(1) Whether the defendants have been 
guilty of fraud ? . : 

(2) Whether the defendants have 
received any and if so, what sum in excess 
of the amount they were entitled to: under 
the decree and Exhibits 26 and 27. 

(3.) To what sum, whether by way of 
damages or otherwise, are plaintiffs 
entitled? > E E 

(4.) ' Whether' the suit is on the facts 
stated in the plaint barred by ré&son of 
section 47, Civil Procedure Code? ^ . 

I think the: costs of this application 
should be costs in the cause. , 

Crump, A. J. C.—It is necessary to 
set out certain facts in order to under- 
stand the pleadings of the parties :— 

On October 20th, 1907, defendant No. 1 
‘obtained a decree against the plaintiffs for 
Rs, 400. This amount was made payable 
in instalments of Rs. 40 per annum. ` The 
first instalment was due on January 
llth, 1909. The dectee provided. that 
interest should be charged at 6 annas per 
cent. from the date of the decree until ` 
the date of payment of each instalment. 


. In the event of failure to pay any one ' 


instalment on the due date interest was 
to be chargeable at an enhanced rate of 
10 annas -per cent. On a failure to pay 
two consecutive instalments the whole 
decretal amount became due with enhanc- 
ad interest at 10 annas per cent.. On 
January 11th, 1910, two consecutive instal- 
ments were due but no payment was 
made until April 16th, 1911, On that date 
Rs, 107 were paid and a receipt was 


.passed.' On January 28th, 1912, Rs. 75 


were paid in part satisfaction, and a receipt 
was passed reciting that Rs. 270 were 
at that date due under- the decree; A 
further payment was made on 23rd March 
1914. Thewhole amount thus paid was 
Rs. 207. .On tlth June 1915 the judg- 
ment-ereditor applied for execution on 
the ground that there had beei defáult 
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ag to two consecutive instalments. In 
his application he gave credit for Rs. 
206-1-3 not Rs. 207-5-0 but there is no 
controversy as to this difference, The 
dispute which arose before the Executing 
Court was and stillis, as to the amount 
properly chargeable by way.of interest 
and the difference between the ‘parties 
is as to the rate at- which interest is 
from time totime calculated. : 

Fhe plaintiffs’ case appears. to be that 
there was.an undertaking by the defend- 
ants not to charge enhanced interest 
which is evidenced by the receipt of 
January 28th, 1912. Apparently the 
Exeétiting Court held that it couldnot go 
into the question as this payment had not 
been certified to the Court. 


The-plaintiffs thereupon sued to recoyer : 


jhe excess amount paid in execution. 


Both the lower Courts found that as a 


matter of fact defendant. had "waived his 
right to charge enhanced interest after 
January 28th, 1912, and that inconsequence 
the amount awarded by the Execution 
Court was larger than it should have been 
on & correct calculation. The First Court 
held that the suit was one for damages 
on a breach ofcontract and that it was 
maintainable in spite of section 47 of the 
‘Code of -Civil Procedure on the grounds 
set out by Mr. Mulla at page 494 of his 
commentary on the Code of Civil 
Procedure, Edition 3rd. The Appellate 
Court held that there was no considera- 


tion for the agreement, and that even had ' 


there been consideration the suit would 
be barred by section 47, The suit was, 
therefore, dismissed. i 

. The plaintiffs now invoke the.aid of this 
Court under section 115 of the Code of 
Oivil| Procedure. The case put before 
us in argument was that the plaintifis 


.did not rely on any contract enfórce-' 
able at law.. That was not and never - 


had .been their case. Their case was 
based on fraud though possibly ‘the 
action might be regarded as one for 
money had and received. The ground, 
on which we are asked .to interfere, is 
‘stated broadly, that . the lower Courts 
have never ‘tried the case which the 
plaintifis set out in their pleadings. 
Therefore they have failed to exercise. & 
jurisdiction vested in them by law. ` 
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Now it.seems to me, speaking with all 
deference, that in a case of this kind, it is 
not sufficient to say. that the words of 
the plaint can be construed as dis- 
closing a case of fraud, and that 
therefore.a case of fraud should have 
been tried. Read literally, there are 
no doubt allegations of fraud .in the 
plaint, hut granting that these allega- 
tions amount to a sufficient averment, 
the whole coursé iof: the case shows 
unmistakeably, to my mind at least, 
that the plaintiffs -relied not’ on. fraud 
but on a breach of contract. The first 
issue in the original Court is no doubt 
framed in terms so general as .to ob- 


scure the real nature of the plaintiffs’. 


claim, but the, discussion of that issue ` 


shows that it was sought to bring the 
case within the ruling’ in .Hanmant 
Santaya Prabhu v. Subbabhat. (8). An: 
examination of the District Judge's note 
to the arguments shows that in the 


Appellate Court the plaintiffs’. .Pleader' 


&gain relied on this case, and. further 
that this case was regarded as indeed 
it is as,one of. breach of contract. In 
the memorandum of appeal presented 
to this Court there is not a word of 


any case based on fraud or of any 


failure on the part of the Courts below 
to try that case. Indeed grounds. Nos. 
4 and 6 speak in specific terms of a 
contract. I further understand that 


.when the case was first argued -in this 
Court the question of fraud was not 
raised by the plaintiffs “Pleadere In 


the face of these facts I find myself 
unable to hold that.the Courts below 
failed to. exercise jurisdiction merely 


because they omitted to consider ex ` 


proprio motu .a ‘case which was not pro- 


perly raised before. them. If it- were 


‘the case that the claim had been based 


on fraud and not on breach of the 


“contract, and the Courts had declined 
.to consider the former case and had 


on the contrary insisted on  consider- 


ing, the latter it might be said: that 
‘they had failed’ tó exercise'a jurisdic- 
‘tion vested in them by law... But Fam 
‘unable to see the case t 
‘and: in my opinion-to allow a-ease of 
fraud to be set up- now. is -to ‘allow 
the plaintiffs to make out & néw case 


in that light, 


LES 
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in this Court, I say ‘a new case’ ad- 
visedly; I am aware that the word 
‘fraudulently’ is used in paragraphs 5 
and 7 of the plaint. But inthe latter 
paragraph the words are “the defend- 
ants ve fraudulently recovered 
Rs, 107 more from the plaintiffs in 
contravention of the promise made on 
the receipts, therefore owing to breach 
of promise the plaintiff is entitled to 
. Taise all that amount together with in- 
terest.” These words -mean a breach 
of contract and reading that paragraph 


+ 


` in the light of the subsequent history 


of the case I can only conclude that 
plaintiff intended to plead a breach of 
contract ‘relying on the authority of 
Hanmant Santaya Prabhu v. Subbabhat 
(3). This being so the plaintiff is not 
in my opinion entitled in this Court to 
say ‘I do not allege any contract or 
‘breach of contract but I base my case 
_ on fraud.’ Yet that is the line of ar- 
gumént'adopted before us. ~ 
It was suggested that upon the plead- 
ings the Courts should haveframed an 
issue as to fraud. This suggestion does 
little more than reiterate the argument 
already discussed. *It was no part of the 
duty of the Courts to raise an issue which 
the plaintiff himself apparently never put 
forward. The parties appear to have 
. gone to trial knowing what the question 
between them was, And if that is so, 
any defect in thetform of the issues isin 
no sense material [cf. Mitna v. Syud Fuel 
Rub (4). Another point and one which 
at fitst sight has more substance is that 
‘as the defendants confined themselves 
in their written statement to a bare 


."denial of the contract the District J udge 


was wrong in holding that it was void 
for want of consideration. For this pro- 


8 of the Civil ProcedureCode, But there 
are seyeral answers to this argument. 
First it is difficult to understand how 
-plaintiffs who do not rely on 8 contract at 
'all—so their case is now put—can_ be 
heard to say that there was a sufficient 
contract and that it was a material. irre- 
gularity on the part of the District Judge 


a.) 14M. L A.573at p. 583; 15 W. R. P. 
e 15;8B 


O. 
. L. R. 148; 2 Suth P. O. J. 387; 2 Sar. P. () 
J. 625; 20 E. R. 665, 
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to hold that there was no consideration. 
In the second place, if the plaintifis’ evi-: 
dence showed on ‘the face of it that 
there was no consideration, and that was 
the view of the District Judge, he was 
not ih my opinion precluded from giving 
effect, to that view solely because the de- 
fendants had not specifically pleaded 
want of consideration. ‘In the third place 
the District Judge in appeal could have 
allowed defendants to amend their plead- 
ings. ‘It is unnecessary to consider in 
revision whether. the District Judge's 
decision is-right or wrong. It is a 
decision which he could arrive at with- 
out any material irregularity. Lastly 
apart from the question of' considera- 
tion the District Judge has - held 
that the contract is unenforceable - by 
reason of section 47 of the Code of 
Oivil Procedure. Again I do not 
say that he isright or,wrong. He had 
jurisdiction so to decide and he commit- 
ted no irr arity material or immateri- 
al in so deciding. Therefore, there is 


no scope for the exercise of our 'revi- 
-sional Jurisdiction. U 


Reference has been made to -a large 
number of reported : cases, but in my 
view of the matter itis unnecessary 'to 


‘discuss them. That a High Court can 


interfere where the lower Court has 
framed and tried an issue which did- not 
properly arise has been laid down in 
several cases of which Rudrappa v., - Nar- 
But before 
this principle ean be applied it must ‘be 
shown that an error of this nature has in. 


‘fact been committed. In my opinion it 


is not so made out, and as the case before 
us rests in effect on this principle, the 


` plaintiff can not succeed." I would, there- 
| L "fore reject the application with costs. 
position reliance is placed on O. VI, r. ^ 


Fawcett, J. C.—The facts ' have 


` been sufficiently set forth in the two 


judgments of my learned brothers. 
I concur with the view taken in Mr. 


'Crump's judgment. I think itis perfect- 


ly clear that the suit was brought on the 


` basis of a breach of contract, in order 
‘to bring the case under the ruling in 


Hanmant Santaya Prabhu v. Subbabhat 
(3), and hasbeen tried and argued’ ‘on 


(5) 298 213; 7 Bom. L, R. 12, 
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that footing alone.in both the lower 


Courts. 'The stress in paragraph No.7 of 
the plaint is :obviously on the words 
‘owing to breach of promise’ and: not on 
the word ‘fraudulently.’ Even when the 
application was first argued in this Court, 
the applicants' Pleader did not attempt 
to set up & cause of action based on 
fraud: his contention was that plaintiffs 
could sue defendants for money had and 
received, or for which the consideration 
had failed. And this contention was re- 
peated before the Full Bench. It was 
only later on that Mr. l'&hilram adopted 
asuggestion from my brother Kemp 
that the cause of action could be based 
on fraud. 

I'do not mean to say that the fact of 
the contention being raised so late 
should preclude us from considering it, 
ifthe pleadings fairly justify -it. But 
I think they do not, and that to allow 
it to bé raised ‘in this revision applica- 
tion would be to permit the plaintiffs to 
set up an entirely new case from tke one 
brought &nd-tried. As said in Nathu 
Piraji v. Umedmal Gadumal (6) a liti- 
gating party can only succeed secundum 
allegata et probata, and the Courts should 
check the tendency of defeated litigants to 
evade their defeat by devising a new case 
which was never set up when it should 
have been' sef up. In Sreemutty Dossee 
v. Ranee Lalunmonee (T) it is said :— 
“Their Lordships cannot but feel that 
it would be most misehievous to permit 
parties, who had had their case upon one 
view of it fairly tried, to come before 
this Board and to seek to have the ap- 

eal determined upon grounds which 
had never been considered or taken, or 
tried in the Court below." The fact 
thatif a party's adviser had put his 
client's case better, the party might have 
succeeded instead of failing, is no good 
ground for departing from the geueral 
rule of secundum allegata et probata. 
Thus in the recent ease of Jagaveera 
Rama v. Alawarasa Asari (8) the Privy 
* (6) 1 Ind. Cas. 456; 10 Bom. L, R. 768; 33 B. 35 

(Q . 12 M. L A. 470; ill W. R. P. O. 27; 2 B. 
L. R. P. O. 64; 2 Suth P. O. J. 199; 2 Sar. P. O. J. 
453; 1 Ind. Dec. (N. 8.) 524; 20 E. R. 417. 

(8) 48 Ind. Oas. 907: 45 T. A. 195; (1918) M. W. 


N. 732; 23 O. W. N. 395; 38 M. L. J. £9; 17 A. L. J. 
129; 43 M, 34 P. O) — É. 
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Council said (page 205*) ‘that if the liti- 
gütion had followed a different course 
to what it did other questions might 
possibly have arisen. As it is, their 
Lordships must deal with the case as 
they find it." In the leading, case of 
Eshenchunder Singh v. Shamachurn 
Bhutto (9) the Privy Council laid down 


“that the state of facts and the equities . 


and ground of relief originally alleged 
and pleaded by the plaintiff shall net 
be departed from”. This is, of course, 
subject to the provisions as to amend- 
ment of pleadings, but no such amend- 
ment has been asked—for and I do not 
think there would be good ground for 
allowing an amendment at this stage. 
It would entirely alter the character of 
the suit; i. e., from one on contract to one 
on tort, which could not be done under 
the former Code pa Kasinath Dasv. 
Sadasiv Patnaik (10)] and would practi- 
cally involve a re-trial. This applies a 
fortiori in the case of an alleged‘ fraud, 
which must be particularized (Civil 
Procedure Code, O. VI, r. 4) and which 
isa charge that has certainly not been 
agitated (as it should have been, if relied 
on) in either of theĦ lower Courts. Iam, 
therefore, opposed to the proposal to send 
downan issue whether the defendants 
have been guilty of fraud. 

Nor can a question of estoppel which 
has not been pleaded or even urged in 
any of the three Courts, be now raised, [cf. 
Bherumal Teckchand v. Duhlanomal (11)]. 

I concur with the reasoning and con- 
clusions of my brother Orump on the other 
questions discussed in his judgment. I 
would only add that I am not satisfied 
that the District Judge was wrong in his 
findings on the two issues that he raised. 


_Nor am I disposed to agree with the view 


that a separate suit based on fraud will . 


lie, because it does not relate to’ the 


‘execution of the decree but to the trans- 


action of adjustment. Section 47, Civil 
Procedure Code, includes not only ques- 
tions relating to the ‘execution’ ofa decree 


(9) 11 M.I. A. 7; 6 W. R. P. O. 57; ° Ind, Jur. 
(x. 8.) 87; 2 Gar. P. Ò. J. 209; 20 E.R. 3. 

09 20 O. 805 at p. 808, 10 Ind. Dee, (N. &) 
54 


(11) 27 Ind. Ces. 933; 8 S. L. R. 272, 
, *Page o; 5L A—| š; 
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and there are various decisions that al- 
leged fraud in execution proceeding 
comes under that section. Cf. Woodroffe 
and Amir Ali's Civil Procedure in British 
India, 2nd Edition, page 251. 

` I can see, therefore, no good reason for 
an interference under section 115, Civil 
-Procedure Code, and. would reject this 
application with coats, 


2. X. Application rejected with costs. 
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' CALCUTTA HIGH-COURT. 
š CrvinL Rute No. 1183 or 1923, 
December 10, 1923. ; 
Present:—Mr. Justice Rankin 
and Mr. Justice Page, ` . 
BASANTI CHARAN SINHA— 
PETITIONER 


versus I 

RAJANI MOHON OHATERJEE— 

OPPOSITE PARTY. 

Calcutta Rent Act (IIP B. C- of 1920), 88, 2 
(e), 15 (8), proviso— Premises’, what are—Intention 
of tenant—Standard rent, determination of —Test. 
` For the purpose of determining whether certam 
premises within tbe definition contained in 
section 2, clause (e) of the Oalcutta Rent Act, the 
state of mind of the- tenant, at the time of: let- 
ting the premises, as to what he intends to try 
todo in future is not conclusive. [p. 368, col. 2, 
p. 369, col 1 i 
* In order that it may be a question at lar 
how mufth the standard rerit should be under the 
provisions of the Calcutta Rent Act, there must 

e a finding within one or other of the sub- 
divisions of clause (3) of section 15 of the Act. 
[p 369, col. 1j I 

Where the finding is that the rent paid on 1st 
November 1918 was unduly low, the da of the 


. Controller are tied by the proviso to clause (3) of 


section 15 of the Calcutta Rent Act, as to the 
amount to which he may raise the rent. In such 


` a case he ig forbidden to fix the rent at a higher. 


amount than the highest rent actually paid for 
the premises since November 1913. But by the 


second part of the proviso, if one or other of 


‘the things mentioned therein is found, the res- 
triction on the question of amount ie taken away, 
and the amount is entirely atlarge. [ibd.]- -, 
` It is suggested by the language of the second 
;part of the proviso, that where the rent has not 
een increased since: the first day of November 
1913, the réht must be unduly low. - That, how- 
“ever, is not -an enactment but only & suggestion 
arising out of the provision dealing witli the details 
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` but also its ‘discharge or satisfaction’ ; 


. the actual rent, t 


[neo 


of the subject and whether that suggestion is 
well-founded in any particular case is purely a . 
question of fact.. The Legislature has not therein 
enacted a presumption which binds the hands of 
the Controller when considering whether the rent 
on the let November 1918 was or was not unduly 
low. [p 369, cols. 1 & 9.] : T 

The teat aan at the Actis intended to be 

t is to say, the rent at which 

the premises'wero let in fact on the first day of 
November 1918. Under clause (d) of sub-section 
(3) of section 15 of the Act, the Controller has to * 
ask himself whether the rent at that date was 
unduly low, and the reference is not to a 
hypothetical or notional state of normal ,repairs, 
but to the actual condition of the premises as 
Compared with the actual rent paid or agreed to 
be paid. [p. 369, col. 2; p. 370, col. 1. 
; Rule against an order of the President 
of the Tribunal, dated the 17th Septem 
ber 1923, affirming that of the Controller 
of Rents, Oaleutta, dated the 15th Janu- 
ary 1923. . š 1 

Babu Nagendra Nath Ghosh, for the 
Petitioner. o 
. Babus Brajalal Chakrabartty and 
Hiralal Chakrabartty, for the Opposite 
Party, 


` “JUDGMENT. i 
` Rankin, J.—In this case, there is, 
first, of all, a Rule obtained by the tenant 
claiming a revision of the decision af the 
learned President under the . Calcutta 
Rent Aet and, secondly, an application by 
the ‘landlords for the issue of a Rule 
revising the same decision in certain 
respects." The learned Vakils concerned 
have very properly and conveniently 
agreed to put the whole matter before 
us upon the judgment of the learned Pre- 
sident. Bo far as regards the landlords’ 
application, that depends upon three 
points. Itis said first of all, that the 
premises wére let to the present tenant 
for the ‘purposes of a factory and that, 
therefore, they are outside the definition 
of the word premises as given by section 
2, clause (e) of the Calcutta Rent Act, TIT 
(B. C. of 1920. In‘ my opinion, the 
learned President has dealt with this 
matter quite correctly. He has enquired 
into the question whether the building 
here ‘was let for residential purposes or 
for the purposes ofa shop oran office, 
and he has come to the conclusion on 
ample evidence that the letting was 
not.forthe. purposes of a factory. The 
state of mind of the tenant at: the: time 
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as to. what he intended to try. to do 
in future is by no means cornclusivé on 
this point. ` The landlords appear to have 
been. sending after all negotiations & 
draft lease which would have put the ten- 
ant under a firm obligation to use the pre- 
mises only forresidential purposés. That 
being $0, the learned President's . judg- 
ment is unexceptionable on this point. 
Itis then said that the learned President 
has failed to appreciate the true force of 
the evidenceof the landlords’ expert Mr. 
Shrosbee: that one way of putting the 
matter ‘whichhe-has criticiséd was only 
one of the aspects dealt:with by the.'wit- 
ness. Itis not for us to say whether or 
nof: the evidence of that ‘witness. was 
fully and effectively appreciated by. the 
learned President. Weare not entitled 
to revise his decision even if on going 
through the evidence we should think 
that he has devoted an insufficient amount 
of attention or attributed an insufficient 
importance to. one element of a question 
. of faet.. š ` 
Lestlv, itis said that the learned Pre-. 
sident has misdirected himself in fixing 
the amount of the fair rent in this case. 
That contention is based upon the proviso’ 
to section 15 of.the Rent Act. It seems 
to methat the position is fairly plain. In 
order that it may -be a question at large 
how much the.standard.xent should be, 
there has first of all to be g finding within 
one or other of the sub-divisions of clause , 
(3) of section 15. In the present case, 
there has to be a-finding that the ‘rent 
paid on the Ist of November 1918 was, 
in the opinion of the Controller, unduly 
low. If that finding is óome to then by. 
the proviso the hands of the Controller 
aré tied as to the amount to which he, 
may raise the. rent. He is forbidden to. 
fix the rent at a higher amount than.the , 
highest rent actually paid for the premises. 
since Noyember 1913. “But by the second 
part ofthe proviso, if one or-other of the 
things therein mentioned is found,’ that 
particular restriction on the question of 
amount is takenaway and the result is 
that the amount is entirely at large. It 
is certainly suggested by the language 


“of the second part of the proviso that ' 


Where.rent has ‘not been-increased since: 
. the, first, day of. November-1913; as in. thes 
' 24 LI 
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present. case, the -rent must be unduly 
low.. That; however, is not an enactment 
but only.a suggestion arising out of the 
provision dealing with the details of the 
subject and whether that suggestion 
is well-founded.in any particular case is 
purely & question of fact. Thé Legislature 
has not therein enacted a presumption 
which binds the hands of the Controller 
when considering whether therent on the 
Ist November 1918 was or was not unduly 
low: In my judgment, if the finding’ 
of factunder clause (d) of sub-section 
(3) ofsection 15 is good; there is no 
ground for complaint by: the’ landlords 
under the terms of the proviso. That 
brings me to the question upon "which 


‘the Rule was granted -to the tenant. 


The tenant complains that thé learned 
President has found that the rent of 1918 
was unduly low.by misdirecting him . in 
law.. The finding was that before 1913 
the premises were let out‘for more than 
they afterwards fetched. He says: “This 
fall in the rent was, in my opinion, due 
to a change for the worse in the condi- 
tion of the building brought about-by & 
neglect of necessary and timely repairs. 
The rent of November 1918 which undér 
the Act is the basis’ of the standard rent 
of a house must, I think,-be taken as the 
fair rent which- the house would have 
fetched at that time,-if it was ina normal, 
state of repairs. If at that time, the house: 
happened to be oüt of repairs, the fair 
rent ofthe house in its actual condition 
at. that time would be low and the result 


of taking that rent as the basis for fixing- ' 


its standard rent would be that-so long 
as the Act’ remains in force, the owner 
would be precluded from gétting any 
higher rent in future even after putting 
the. premises in a proper state of repairs; ` 
for section 5 of the Act provides that the 
standard rent of a house cannot be ' 
increased by reason merely of expenditure 
incurred by -the landlord in making: 


necessary repairs, Ido not think that’ . 


that could have been the intention of the'* 
Legislature." In my opinion, this con-' 
struction ofthe provisions of clause (d) 
of sub-section (3) of section 15 is incorrect. ' 
The test throughout the Act is intended ` 
to be the actual rent, that'is to say, the: 
rent at syHich. the - premises: were let: in,- 


v 
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fact;.on the first day of: November 1918. 
Under clause (d) the Controller has, to’ 
ask himself whether that rent -at that. 
date was unduly low and, in my opinion, 
. the reference there isnot to a hypothe- 

tical or notional state of normal repairs. 

but -to the actual condition of the 
. premises as compared with the actual rent’ 


paid or agreed to be paid..'It is perhaps ` 


open to some argument, but. I will take 
it for the present purpose that the view 
of the learned President ‘is right and 
' that ina case where in. November 1918 
the premises were let at.a rent which was) 
low by the reason only of bad condition, 
the landlord having put the preiises.in- 
repairs will be unable under the, Rent; 
Act to get an increase .of rent, I. say: 
nothing to prejudice the question: if it 
arises hereafter under clause (a) of sub? 
section (3) or otherwise. Jt.is not, how- 
ever, plain to me that the Legislature’ 
may: not -have contemplated. with 
equanimity some of the troubles of a land-- 
lord whose property was in -disrepair 
even although afterwards he has put it. 
into repairs, In order that the rent of-a 
house may be unduly low, all things niust 


-. ' be, considered. The premises may be out 


of repairs and still the rent may be unduly: 
low. But in the present case,.the learned 
President. has held, as I undérstand, that; 
the fall in the rent was, entirely dué to 
the change for the worse in the condition 
of the building. He has not.found that 
notwithstanding the bad condition-of the 
building the rent of 1918 was unduly low, 
' norin,my judgment, did he--mean to 
find anything of thesort. I think, there- 
fore, we must exercise our power in 
revision and send this matter- back to the 
learned President -in order that the 
question whether the rent paid on the: 
first day of November 1918 was or was not 
unduly low may be reconsidered and a 
proper finding -come to upon that and 
the consequential pointe. It must be 
distinctly understood thatno fresh evi- 
*dence.is to be taken and the remand is 
solely fora finding under clause.(d). of 
sub-section (3) of section 15 of the Cal-, 
cutta Rent Act in the light of the obser- 
vations’ made in the judgment and for 
the disposal of the case accordingly the 
ule of the tenant is made, absolute -on. 


these terms‘and; to. this extent. The 
landlords must pay..to the tenant . his 
costs in the Rulé and the application, the , 
hearing fee for the: two ‘together. bein 
assessed. at two gold mohursi: 5.595 ^. 
- Page, J.I agree. <0 - r aoB 
NODE . ‘Rule made absolute; "ri 
= Z., K, ;, “i+ Revision allowed. ^ ' 
2 Tae L5: ] E "e ES 





- . BOMBAY HIGH COURT. 
- FIRST.CIVIL APPEAL No. 434 or 1920. ' 


` 
4 


nave. 2 -April 1, 1924. ND 
| Present:—Sir Norman Macleod, Kr., .: 
-`> -Ohief Justice; and Mr. Justice : 
BO VES ' ,- Shah, Med GEN SS 
GANPATI GOPAL-RISBUD— :' 
i i: PLAINTIRF—APPELLANT ^ et 
R$ "7 versus DNE PEUT dg 
.7 Tos SECRETARY. or STATE For’ ^ 
' INDIA—DREFENDANT—RESPONDENT.: : 
Bombay Survey and Settlement Act (Bom. Act I of 
1865), ss. 87, 88—Khoti ‘tenure—Khot, position of ' 
—K buliyat to Governiient—Terms to conform ta 
custom—Khoti lands, kinds of. , EN ES 
. Khoti tenure is'& customary tenure whiclv dates 
back from the;time of.the l8th:century or-earlier, ` 
and its incidents as, prescribed by custom are 
nowhere defined and differ.’ in different villages, 
[p. 372, cols. 1 & 2. e D A 
* Khots are obliged. to sign a kabüliyàtin favour 


` of the Government subject to the condition that ' 


the kabuliyat which the Government, asks the 
khots prn is bound to ¢onform to custom, 
except as ‘altered by "section 38 of the Bombay 
Survey and Settlement Aet. [p: 373, col.27] > ` 
- If- the Government present a. new form of 
kabuliyat which contains terms not 


or not. [ibid.] 
A khot's 
absolute’; 


ment of the village revenye, while. the village. 
lands which he to 


O ot of which ha 
ean miske' such use-as he pleases. [p, 375,-col. 2l: 


Yn 
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A permanent tenant of khot-nisbat land cannot 
ERR without the consent of the khot. [p 374 
eo 


First appeal from the decision of the 
Joint Judge, Thana, im Civil, Suit No. 
14 of 1916. 


Messrs. K. H. Kelkar and P. A. Bhat, 
for the Appellant. 

Mr. H. C. Coyajee (with him Mr. S. S. 
Patkar, Government Pleader), for the 
Respondent. 


| JUDGMENT. 

Macleod, C. J.—The plaintiff in this 
suit- is the hereditary khot of Maluka in 
the talüka of Mangaon in the District of 
Kolaba, From the year 1865 until 1914 
the khotof this village signed in 'each 
year a kabuliyat in favour of Govern- 
ment'ina particular form. In 1915 the 
Government presented a new form of 
kabuliyat for the khot's signature, and 
on his refusing to sign, the village was 
attached thus necessitating the filing of 
this suit in which the plaintiff prayed as 
follows:— 

‘A (1) The plaintiff in the capacity as 
& khot has a permanent right of holding 
the village, of making recoveries in ac- 
cordance with the Mamul practice and 
of management. It is neither neces- 
sary nor lawful to compel him to: 
pass & kabuliyat of any description what- 
ever. 

(2) The ‘condition óbjected to ‘in 
the statement hereto annexed cannot be 
asked for in writing in the kabuliyat, 

(3) "The attachment of the khoti 


village effected because the plaintiff did’ 


not pass a kabuliyat in writing as asked 
for by the defendant for the year 1915-- 
1916, is not legal and the Government 
have no right to make recoveries from 
any of the SUIHYEHDIS of khoti nisbat, 
lands. 

B. An order should be passed as 
mentioned in sub-clauses 1, 2 and 3 of 
clause A and the defendant should be 
restrained by a permanent’ injunction 
from acting to the contrary. 

O. The plaintiffs damages of 
Rs. 317-2-8 for the year 1915-1916 and in-^ 
terest thereon at 0-12-0 per mensem till 
receipt should be ordered to be paid by 


the: defendant, and all kinds of future. 77 


gott ar 


mesne sudes due oid be ordered to 
be paid by the Government. 

The defendant in his written state- 
ment denied that the plaintiff had a per- 
manent right to hold the village. .He 
contended,that the plaintiff was a farmer 
of the revenue and the continuance of 
his holding depended upon his executing 
and observing such agreement as defend- 
ant might from time to time require 
him to accept, and uponhis obeying such 
orders as defendant might pass with a 
view to the good administration of the 
village and in the interests of the com- 
munity. 

The main point of difference, between 
the parties was that the plaintiff con- 
tended that he was not obliged to sign 
any. form of kabuliyat at all, . while the 
defendant contended that the plaintiff 
was bound to agree to any kabuliyat 
which the defendant might require him 
to sign. 

The various issues raised on the plead- 
ings appear at page 6 of the print but for 
the purpose of the judgment it will only 
be necessary to refer fo issue three. 

It should have been perfectly obvious 
to both parties that eaeh was contending - 
for more than he would be able to prove, 
The result has been that the record has 
been burdened with a vast numbér of 
documents which- would ,otherwise have 
been irrelevant and the learned J udgein | 
a most exhaustive judgment felt himself 
compelled to relate once more the whole 
history and the incidents..of the khott 
tenure. This case bears a curious *re- 
semblance to the Ambdoshi case in which 
the Appeal Court decision is reported as 
Secretary of State v. s 59 Abaji Bhat 

1 

( lihe plaintiff sd a right to revert 
to the Mamul Vahiwat in 1892 on the 
expiry of the period of the Settlement 
and as the learned Judges of the Appeal 
Court remarked that question depended 
entirely on the construction of sections 
37 and 38 of Act I of 1865 and sections 
102-106, of the Bombay Land Revenue 
Code, and while expressing their admira- 
tion of the diligence and ability of Mr. 
Tipnisin his judgment of over seyenty: 
(1) 14 Ind,.Cas, 434; 36 B, 290; 14 Bom, L. R, 


3 
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Printed pages, confined themselves to 
considering whether the plaintiff's claim 
to bé entitled to revert to the Mamul 
Vahiwat was justified on a proper con: 
struction of those sections. a 
. Ítr the: appeal before us Mr, Kelkar 
has‘accepted the findings of fact by Mr. 
Saldanha and has confined: his argu- 
ments to’ the question arising ou’ the 
third issue dealing with the, main con- 
tention referred to above, which ‘ran as 
rr NAMEN 2 
"UTTf"thé plaintiff is bound to pass a 
kdbultyat, what should’-be its terms at 
resent? What modifications, if any, 
hould be made in the clauses ^ of the 
kaðùliyat set out'in the Appendix to the 
laint2”- Cre a I i 
"'Thé'answer given by the Judge: was 
thatthe kabulwat finally sanctioned by. 
Government was found .unobjectionable 
provided: there were addéd such: exact 
definitions of technical terms and more 
éxphtit]anguage was used as appeared 
désirable in the light of the judgment of 
the Court. The result of, the finding 
on that’issue apart from &ll.other ques- 
tiohs was that the pldintiff's suit‘ was 
distnissed, ‘each p&rty to bear his own 
costà.: ^^ n m ME 
“The plaintiff has appealed and certain. 
erdss‘objections are filed by “the -defend- 
ant: But the attitude of the plaintiff is. 
. now’ under the advice of'his Pleader far 


different from that which was taken in’ T 


-théplaint and persisted in ‘throughout 
En n the lower Court. Mr. 
Kelkar,on Behalf of his client, is agree- 
able to obtdin a declaration that the’ 
plaintiff 1s a permanent hereditary farmer 

_of the village of Maluk the hereditary’ 
right being. dependent on. his passing a’ 
ka$uliyat eyery'.year containing condi-, 
tióhs under orders of Government with a’ 
viet to the better administration, of the’ 
khott village. ` E As Oy 

-It follows that the only question we 

_ have Sto: determine in. this. appeal. is 
whéthér’ the’ kabuliyat presented hy the: 
Government in the year 1915-16 was ohe 
which the khat was bound to-accept.’ In 
order. to determine that question’ we, 
Have to remember that this khoti tenure 

. iga customary tenuré which dates back. 

from the time of the 18th century or 
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earlier, and that its incidents as prescrib- ` 
ed by custom are nowhere defined and 
differ indifferent villagés. “We are not 
aware of the origin of fhe- tenure ‘but if 
was probably due to the difficulty expeti- . 
enced by the Government of the. time-in 
collecting the revenues of the ge i 
the-Konkan: Consequently -the-Govern-_ 
inert énteredinto agreement with certain 
persons that they should collect th 
revenue, but to what terms the Duel 
farmers agreed we are-not aware except 
that the agreenient was to be according 
to the custom of the country. "When the 
British Government took possession 'of' 
the Konk&n about the -year 1818, agree- . 
ments were entered inta between the, ` 
Government and the farmers or, khoís 
with regard to the payment, of the assess- 
ment by the. khot to the Government, 
At first the agreements merely. stated, 
that the khot was responsible for the as-, 
sessment since the main object of the, 
Government was to secure-for themselyes 
the land revenue of the village. ` Later on 
in,order.to provide forthe due adminis- 
tration of the village and to protect the. 
tenants against thé -éxactions | of the 
Khots, it was found necessary to amplify, 
the terms of the agreement but. the fact, 
remained that it, became an ‘established, 
custom, for each khot to -enter into ‘an. 
annual agreeméht..with Government, Ih; : 
1865 Bombay. Act I.of 1865. was passed. 
[hat Act provided for the survey, de~ 
marcation, assessment and administration, 


of lands held under Government in the 


districts belonging to the Bombay Presi-. 
dency, , arid thereaftér- this particular. 
village was . brought. under the. new 
Revenue Survey. Sections 37 and -38 of 
the Act were particularly applicable to 
khotw villages. Section 37 directed that: 
whenever in the Ratnagiri Collectorate ^ 
and eertain talukas in, the Thana Col- ' 
lectorate the Survey „Settlement was in- 
troduced into the villages or estates. held: 
by khoti, it should be competent for the 
Superintendent of Survey or Settlement. 
Officer, with the sanction of the Governor 
in Council, to grant the khot a lease for- 
the full period for which the Settlement 
might: hé .guaranteed, in place .of.-the 
annual agreements under which such 
Villages Had hitherto béen "held, ‘and,’ 
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‘further, the provisions of séctior 36 in 
respect to the right of. permanent océu- 
pancy at the expiration of a settlement 
lease should hold good in regard to those 
` villages or estates. | .. m : 
:Bection38 said: > , i S 
"It shall also be competent to such 
officer, with the sanction of the. Governor 
in Council, to fix the demands of the khot 
on the tenant at the time of the: general 
survey ofa district, and the terms thus 
fixed shall hold good for ths period 
for which the settlement may. be- sanc- 
tioned. .  ' DE WM UD 
~ “But this limitation of demand on the 
tenant shall not confer on- him any right 
of transfer by, sale, mortgage .or.other- 
. wise, where such did not exist before, and 
shall not.affect the right of thé -ichot to 
the reversion. of all lands.resigned: by his, 
tenant during the currency pf the general 
lease". "B. n TUE ae 
No lease was granted by .Government 


under section 37 to the khot of, Maluka;. 


but thereafter the annual. kabuliyat which 
was signed. by the khot' defined exactly. 
the demands Which the khot .could make 
against his tenants. It will be sufficient 
for me to'say that the lands in the village 
are either dharekari or nón-dharekari: 
` Dharekari lands are in:the occupation of 
tenants having permanent heritable and 
transferable rights paying to the khot 
the Government assessment. only. Non- 


dharekari lands are generally spoken of. 


B8 khott lands which. are ' either 
khot-nisbat, or khoti-khasgi. Knhot-nisbat 
landsmay be held by-permanent tenants 
who have hereditary but not transferable 
rights,.or by non-permanent tenants, all 
of.whom:pay to'the khot in. addition 
to the assessment fayda: which is’ fixed 
aceording to the terms of the kabuliyat:- 
Khoti-khasgi lands are the private» pro- 
perty of the:khot either by being’ enter- 
ed in his name in the oriġinal survey, or 
by acquisition since the survey by- pur— 
chase or other lawful transfer otherwise’ 
‘than in his capacity as khot, or by being 
brought into cultivation at the Rhot's' 
own "expense though 
original , survey in the. khot-nisbat: 
khata. It is important. to note that: 
. with regard to.:fhose lands which.came: 


within + the... description: qf. Kliot-* 
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' Bion, of the Government Officer i 
' the demand:of the khot ór his temanta 


_ by. custom which varied” 


-a higher authority whether such refi 


entered in the" 
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nisbat land«the right of the thot tQ 
exact-rent or fayda in addition to thé 
assessment was limited by the. kabuliyat 
which: was: in accordance with the deci- 

fixing 
under section 38 of Act I of 1865: 2 'T'here- 
fore, on thé one hand,the Governnftnt 
Becured to themselves the.payment;ef 


juma by the  khot "&écordihg. 16. the 


‘amount fixed in the kabuligat, for th 


khot- was liable” to`“pay ` that” amqun 

whether -he-could “collect it *fróm his 
tenants or uot. On. the other hand the 
tenants were protected from thè demands 
of the khot by' the restrictions placed 
upon him by the terms of hi8 kubuliyat, 
Prior to 1865 these demands were. fixed: 
in ‘different 
villages with ‘the result that the custom 
being variable- complaints were: common ' 


„amongst the tenants that exactions were 


levied which were" not sanctioned by 
custom: Om the “other hand . the’ hots 
complained that the tenure of the Mamul 
Vahiwat had been unduly restricted by 
the operation of section 38 of Act, I ‘of 
1865, But, in my opinion, the kabuliyat 
which Government asked the .khots to 
sign was bound to conform to custom 
except ‘as altered By that section and 
subject to that condition the khot would ' 
be obliged, to sign the kabuliyat, lf 
the Government presented a new form 
of kabuliyat which: contained ferma, not 
prescribed by custom or. by Statute 

then -the khot -might refuse to sign, an 

it would depend upon the decision 2 


was justified or not. Conséquently the 


only. point in this case ‘which it ig ~~ 
“necessary for this Court to decide is - 


whether the plaintiff khot was justified 
in refusing to sign the kabuliyat: of 
1915-16. ' It appéars to me very clearly 
that clauses’ 0 and, 8 of the new kabu- ' 
liyat do rot conform to established 
custom, are “not justified by section . 38 
of Act I ‘of 1865, and restrict the rights 


vof the khot in a manner which. is -not 


permissible. I may alsó draw.atteniion 
to clause 21-which as far.as-I can gather 
first deprives the hot of any.right to 


claim compensation or to. make: any, 


demand ‘jn tlie case of khot-misbat lan 
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whieh may be acquired under the Land 
Acquisition Act: for publie purposes, 
though the latter half of the clause 
might appear to allow him compensation 
in such a case if he-could prove the 
loss of any rent or profit to which he 
would have been entitled by reason of a 
vested right but for the acquisition. In 
any event it would not be safe for the 
khot to accept a clause drawn in such 
an ambiguous form, Clause 6 is extra- 
ordinarily badly worded. but, apart from 
that, according to its. terms a custom- 
ary tenant of khoti land who could not 
transfer without the ‘consent of the khot, 
provided he had made improvements 
and prepared the land at his own cost 
was empowered to compel the kkot 
either to consent to a transfer or to 


.take up the land himself after paying 


the amount paid for improvements and 
preparation, That clause is a distinct. 
infringement of the customary right of 
the khot. It has been established by 
custom that a permanent tenant of khot- 
nisbat land cannot transfer without the 
consent of the khot. The khot was 
asked to agree to a condition that once 
such a tenant had improved his land, 
he would be entitled to ask the khot 
to consent to the transfer and in the 
case of the khot's refusal to compel 
him to pay up the amount spent on 
the land and take up the lend. We 
think the introduction of that clause 
alone justified the khot in refusing to 
sign the kabulryat. 

Then under clause 8 in the case of 
desertion of his land by a dharekari, 
the khot was asked to agree that, how- 
ever long the desertion might be he 
could keep the land at his disposal and 
in case the dharekari returned restore 
it, to him., In the case of desertions 
of land by occupancy tenants the khot 
was asked to agree that he should 
restore such land to the occupant if he 
returned within twelve years, The result 
of that clause being accepted would be 
that in the case of deserted lands the 
khot would be unable to arrange for 
their proper cultivation by the tenants. 


He would have constant difficulties, as. 
in the case of dhara land the dharekari . 


would always be able to return at any 
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time and demand back the land, and 
with regard to occupancy lands until 
the expiry of twelve years the occupant 
would still be entitled to demand back the . 
land. That clause again, in my opinion, 
infringes the customary right of the 
khot, and its inclusion in the kabuliyat 
justified the khot in refusing to sign. 
The corresponding’ clause in the old 
kabuliyat stated that in the case of a 
dharekari or a tenant of khot-nisbat 
land absconding or dying without leaving 
an heir the khot should make a report 
to the mamlatdar and then await the 
passing of orders in regard to the takin 
of steps for the cultivation of such lan 
and in regard to the payment of fixed 
assessment to Government. 

Much has been said about clause 16 
in the old kabuliyat which has a very 
curious history. It runs as follows :— 
Oleuse 16: "Litigation is at present 
going on in the High Court regarding 
khott rights, decision will be “given 
there, a Vahiwat should be introduced 
in accordance therewith in our villages. 
Until then it has been agreed that. the 
terms mentioned in the clauses 1 
to 15 will be observed”. The case 
referred to there is what was known as 
the Ambegaon case in which the suit 
was filed in 1867, was decided by the 
lower Court in 1869, ‘and eventually 
terminated in the High Court by & 
compromise decree in 1883, Ever since 
then the clause has been continued in 
the annual kabuliyat signed by thé 
khot, neither party apparently attaching 
any importance to it. The plaintiff 
now claims that the Government’ were. 
bound to offer him & kabuliyat in terms 
of the settlement arrived at in: the 
Ambegaon case. ‘The same question 
was: exhaustively argued in the Ambdosi 
case, but as the plaintiff said'he did 
not insist on the retention of the clause’ 
in. the kabuliyat, the "Appeal Court 
directed it to be deleted, Mr. Saldanha’ 
held that the defendant was bound ‘to: 


. apply the agreement underlying the so- 


called Ambegaon clause in the kabu- 
liyats passed from 1869-70 onwards, 
but any claim on it was time-barred 
and no' estoppel arose thereby. When 
every year the Government in ‘effect 
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renewed the agreement, lirnitation.tvould 
run from the date oh which the kabus 
liyat was signed. and the. demand.. of 
the plaintiff in this respect : would 
really be a demand for specific per- 
formance: The compromise decree was 
to the following effect :— 


"Parties to the suit agree that a decree 
be passed providing that the old tenants 
of the lands entered: in the annexed 
statement . shall -haye non-transferable 
occupancy rights .as therein entered and 
that the rest of; the, statement recorded 
shall be binding on the parties. Each 
party to bear his own costs throughout.” 


The statement recorded was statement 
showing that: privileged’ -customary 
tenants.inthe Ambegaon village were 
to pay “Urdhel” i. e. half share of the 
produce of the rice lands and Bagayat 
lands, and “Tirdhel” or one-third share 
of the produce of Warkas lands. In 
the first place there was no décision 
of the Court determining the rights of 
the.khots and the Government, so in 
any event Government were not bound 
to extend the kabuliyat arranged for 
in that particular case to other villages. 
In the second place, the right of the 
khot to demand the ‘rent from the 
_ tenants was fixed by the, provisions of 


Act I of 1865 and it is doubtful whe-, 


ther in the absence of any agreement, 
any other terms could be arrived at 
between the khot and the Government. 
In our opinion, therefore, the fact that 
this clause remained in the kabuliyat 
could not bind the Government to 
enlarge the rights of the ‘hots against 
the'tenants beyond what was fixed by 
the Government Officer under section 
38 of that, Act. So there was. no 


necessity for the continuation of this- 


clause in the kabuliyat which the khot 
had to sign. It follows then that the 
Government are bound to present a 
kabuliyat in the old form for the plaint- 
iffs signature and on his signing it he 
wil be entitled to recover possession 
of the village. It seems to us to be 
regrettable that in so many of these cases 
in which a dispute has arisen between 
the khot and the Gbvernment thé issues 
have been unnecessarily ..elaborated. 
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the decree we 
is one which could 
have been. formulated without the need 


The first declaration -in 


for. a, protracted hearing and without 
‘having':to. exhibit so vast a number of 


documents, while the rights and liabil- 


ities of the khot are so clearly stated 
in the- old kabuliyat, that I cannot see 


myself why there was any necessity for 


-Government to introduce a new form, 


since there is no indication before us 
to show how. the conditions of the 
tenants could be improved by the new’ 
"kabuliyat, or generally what benefits 
would enure to any one concerned. It. 
was suggested that the area under 
cultivation in some of the villages was 
being reduced and cultivators might be 
induced to return if the terms of the 
kabuliyat were altered, but it is difficult 
to see how any of the new terms’ to 
which we think the khot was entitled 
to object, can possibly benefit either 
Government or the khot or the culti- 
vators, The relationship between the 
khot and the Government, to my mind, 
is perfectly clear. As stated in Mr. 
Candy's report it is indubitably estab- 
lished that a khot's interest in his 
village is limited, npt absolute; he pos- 
gesses in some measure a proprietary. 
right; in fact he is an occupant with 
all the rights and liabilities affecting 
such a status The khot has to secure 
to Government the payment of the 
village revenue, while the village lands 
which he has to manage in accordance 
with the restrictions mentioned. in the 
kabulwat fall under three distinct 
classes. These are (1) Dharekari lands 
the tenants of which have a transfer- 
able and heritable right paying Dhara 

alone to the khot; (2) khot-nisbat lands 

which are either in the hands of perma- 

nent occupancy tenants or tenants with 

less permanent right paying Fayda - to 

the khot and the Government assess- 

ment; and (3) khoti-khasgi lands, private 

lands, in the possession of the khot of 

which he can make such use as he 

pleases. That being the case there was 

no necessity whatever to elaborate any 

further the terms of the kabuliyat. If 

the Government wish to impose upo, 
the -khot a new form of kabulzyat they 
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must -conform to the conditions "which 
we lave laid down. They must not 
infringe the customary rights of the 
khots. The result is that the 
under appeal is reversed and it is 
decreed as follows :— 


Declare that the plaintiffs are hereditary 
farmers of the revenue of their, khoti 
village in suit, and are entitled to hold 
the village as khoti on their entering 
.every year into the customary kabuliyat. 
They were not bound .to execute 
kabuliyat A as it contains clauses which 
the khot was not bound to accept. The 
attachment of their village in consequ- 
ence of their refusal to sign the kabuliyat 
im.suit is illegal and they are entitled 
to have the attachment raised and to 
recover from the defendant damages from 
the date of the attachment to the date on 
which the management of the village is 
. restored. The amount of damages should 
bedetermined by the Trial Court. Beyond 
these two questions no other question 
is decided in this suit with regard to 
the relationship between the -plaintiff- 
khot and Government: 

On the question of costs we have 
ascertained what costs were actually 
incurred in the Court below. Except 
in the two representative suits the costs 
were extremely small. The plaintiff hav- 
ing succeeded will be entitled to those 
costs which bear no proportion to the 
length of time- during which the case 
lasted or the number of’ documents ex- 
hibited. š - 

With:regard to the costs of the appeal 
undoubtedly costs have been increased 
by translations of unnecessary documents. 


We, therefore, exclude from the costs of 


the appeal the coste of translations. Each 
party to pay the costs of his own: transla- 
tions. Apartfrom that the plaintiff will 
be entitled to the costs of the appeal. , 
Cross-objections are dismissed with 
costs. i 
e Ishouldliketoadd that we are very 
much indebted to Mr. Kelkar for having 
argued the case for the plaintiff in the 
way he has done in spite of the casé ag 
originally set up by the plaintiff: We 


are also indebted .to Mr, Ooyajee for the;. 


` 


° 
, 
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decree’ 


- 7 


red 


way in which he argued-the case for 
Government. ; 
Shah, J.—I concur. 


K. B, D. Decree reversed, ' 


- 
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CALCUTTA HIGH COURT. . 
APPEAL FROM ORIGINAL CIVIL JURISDICTION 
i ' No. 136 or 1922. 
í April 30, 1923. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr. Justice Rankin. 
' S. K. GHANDY—APPRLLANT ` t 
"EE versus I : 
L. P. E, PUGH— RESPONDENT. 
Company—W rong done to Company—Share- 
holders, whether com maintain swit—Minority, 


ights of. ` i 
e ur will not interfere with the internal 
management of joint stock companies acting 
within their powers, and in fact has no jurisdic, 
tion todo so [p. 378, col. 1.] We 

In order to redress a wrong done to the Com- 

any or to recover moneys or damages Alleged td 
Ë due to the Company, the action should be 
brought by the Company itself, except where the 
persons against whom the relief is sought them- 
selves hold and control the majority of the shares 
in the Company, and will not permit an action to 
be brought in the name of the Company. In that 
case the Courts allow the share-holders complain- 
ing to bring an action in their own names. [p. 378, 

1&2. . 

In such 1: action, however, the plaintiffs cannot 
have a larger right to relief than the Company 
itself would have ifit were plaintiff, and cannot 
complain of acts which are valid if done with the 
approval of the majority of the share-holders, or are 
capable of bein, ed by the majority. -The’ 
cagee in which the minority can maintain such an: 
action are, therefore, confined to those iin which, 
the acts complained of are of a fraudulent 
character or beyond the powers of the Company.. 
For instance, where the majority are endeavour-' 
ing directly or indirectly to appropriate to them- 
selves money, property, or advantages which: 
belong to the Company, or in wHich the other 
ahare holders are entitled to participate. [p. 378,. 


ca. 


col. 2.] - - 2 
No es informality which ean be remedied by ` 
the majority will entitle the minority to sue, if the ` 
act when: done regularly’ would be, within the 
powers of the Company ‘and the intention of the 
majority of the sbare-holders is cle&r. [ibid] e 


` Burland v. Earle, (1902, A. O. 83; 71 L. J.P. 

Q:1,50 W. R. 941; 85 L. T. 553; 18. T, L. R. 41; 9 

Manson 17, relied on. ^ né, š 
Case-law referred to, eo is sus 
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, .GHANDY UV, PUGH,  .— d E 
: Appeal against the ‘decree of Mr. 
Justice Pearson, dated the 96th July 
1922, passed in the exeróise of Ordinary 
Original Civil J urisdiction, 

‘Mr. Asoka Roy, for the Appellant. | 


‘Messrs. Surita and B. N. Bose, for the: 


. Respondent. f 

JUDGMENT.—This'is an appeal 
by the plaintiff in a suit for damages. 
The plaintif is a share-holder in the 
Hoogly Coal Company, Limited, incor- 
porated under thé Indian Companies 
Act. The first defendant, a share-holder 
of the Company; was appointéd its first 
Director by the Articlés of Association 
and has been a Director thereof since its 
incorporation. The Company has been 
joined as the second defendant. 
circumstances which have given rise to 
the’ claim for, damages may be briéfly 
narrated. . , . * 

"On the 23rd; September 1914, the first 
defendant obtained a lease for 999 years 
of coal land-in Mouza Bon. Bistupur 
held under proprietary right by one 
Banjilal.. The consideration was the 
. payment of Rs. 30,000 as premium and 
royalties ‘on’ the working. On the 23rd. 
June 1915, the defendant Company was 
incorporated to take over the Bon Bistu- 


‘pur concern from the first defendant on’ 


terms contained in a draft agreement, 
The capital was fixed at two and a 
half lacs of rupees covered by 50,000 
shares of Rs. 5 each. This agreement 
between the first defendant and the 
Company was executed on the 2nd July 
1915.. On the 5th July 1915, 40,000 
fully paid-up shares were awarded to 
the first defendant as consideration. 


Messrs. W. A. Lee & Co., were at the 


a time appointed Managing Agents 
and they continued-as such for about 
8 year when their services were dispensed 
with. The evidence showed that till 
September 1917, the concern waslooked 
after by the first defendant who was 
also the sole Director. During, all this 
time the premium of 
not been paid to the vendor nor had 


he ‘executed the conveyance to the Com-. 
But in . January’ 1916 the first, 
defendant had agreed to deposit shares 


pàny. 


. to the extent of one lac to secure the 
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30,000 had. 
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Comp&any.;agaist the charge for pre- 
mium, as, -under the agreement,, the 
Company took the property free of en- 
'cumbranees. , On the 3rd September 
1917, the first defendant granted a sub- 
lease for 999 years to one Bagchi. "This 
sub-lease included not only the: Bon 
Bistupur concern but also two other 
collieries which were owned by 
the defendant, The consideration for 
the transfer was an aggregate sum of 
Rs. 80,000 as premium. Royalties were, 
also to be paid but at increased rates 
which were’ double the ‘original rates. 


.Possession was given to Bagchi under 


this süb-leaée." The case for the plaintiff 
is that this sub-lease,.in so far agit 
relates to Bon , Bistupur, is fraudulent 
and in breach of the duty of the first 
defendant as Director of the: Company. 
On the 17th September 1917, the first 
defendant gave notice of a meeting of : 
the share-holders of the defendant Com- 
pany forthe next day; but the meeting: 
was not held, apparently because no 
one was present. After further notice; 
a meeting was held on ,the 26th No- 
vember 1917 when a resolution was pro- 
posed to confirm the lease to Bagchi ' 
on payment of ‘royalty.. The first de: 
fendant was in the chair and voted in 
favour of it, while others present voted 
against it; he then declared the resolu- 
tion carried. A doubt, however, was 
raised as to the legality of the proceed- 


‘ing, and a further meeting was held on . 


the 16th February 1918. The plaintiff. 
protested but a resolution was carried in 
these terms:— E 


* “That the Company confirms the lease 
granted by the first defendant on the 
3rd September 1917-:so far as it relates 
to the lease:of Bon Bistupur on royalty 
and accepts the offer of the first defendant 
to pay over the rovalties as they accrue 
due tothe Company and to'make mno 
further claim ‘on him." 


The case for the plaintiff is that this 
resolution was a fraud on the minority 
and was not binding on the Company. 
On these allegations the plaintiff institut-, 
ed the present suit on behalf of him- 
self and the ‘other .share-holders of. 
the defehdant-Company. The‘ reliefg’, 
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claimed were framed in-the following 
terms;— I 

“l, Judgment for Rs. 50,000 as da- 
mages for wrongful acts, to be paid 
to. the defendant Company. 2. Judg- 
ment that the first defendant may be 


ordered to deliver up to the defendant. 


‘Company certificates of the said shares 
held by him or his nominees in order 
that the same may be cancelled and that 
the, first defendant be ordered to pay 
to, the defendant Company atthe rate 

‘of Rs. 5 per share in respect of such 
Shares, if any, as have -been transferred 
to. bona fide holders for value." 

. The defendant contended that no 
relief could be claimed in the suit as 
framed, Mr. Justice Pearson has found 
that the share-holders have not lost by 
what took place or that any more 
profitable . way of dealing with the pro- 
perty was open, considering the position 
of affairs at the time when the sub- 
lease was granted by the first defend- 
ant on the 3rd September 1917. 
has consequently held that upon the 
suit as. framed the plaintiff was not 
entitled ` to the relief sought. In our 
opinion, the view taken by Mr. Justice 
Pearson is correct and his judgment 
must be upheld. ` 
The’ principles of law applicable to a 
case of this character were enunciated 
by -Lord Davey in Burland v. Earle (1) 
in a well-known passage which is quoted 
by Mr. Justice Peterson in. Foster v. 
Foster (2):— : 


* £ Tt is an elementary principle of the . 


‘law relating to joint stock Companies 


that the Court wil) not interfere with. 


the internal management of Companies 
acting within their powers and in 
fact has no jurisdiction to doso. Again, 
it is clear law that in order to redress 
a wrong done to the Company or to re- 
cover moneys or damages alleged to be 
due to the Company, the action should 
prima facie be brought by the Company 
itself. ^ These cardinal principles are 
laid: down in the well-known cases of 


A. 0.837 LJ P.O 1, 50W.R. 


D (1902 

241; 85 L. T. 553; 18 T. L. R. 41; 9 Manson 17. 
à aee 1 Oh. 532 at p. 547; 85 L.J, Oh. 305; 
114 L, T. 405, 
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Foss v. Harbottle (3) -and  Mozley v. 

Alston (4) and in numerous later cases 
which itis unnecessary to, cite. But'aü 
exception is made to the second rule'— 
that isto say, that the Company ought 
to bring the action— where Tis persons 
against whom the relief is sought them- ' - 
selves hold and control the majority of . 
the shares in the Company, and -will 
not permit an action to be brought in - 
the name of the Company. In that case 
the. Courts allow the share-holders com- . 
plaining to bring an action in their 
own names. This, however, is mere 
matter of procedure in order to give 
a remedy for a.wrong which would 
otherwise escape redress, and it is obvi- 
ous that in such an action the plaintiffs 
cannot have a larger right to relief 
than the Company itself would have if 
it were plaintiff, and cannot complain 
of acts which are valid if done -with 
the approval of the majority’ ‘of, the 
share-holders, or are capable of being 
confirmed by the majority. The cases 
in which the minority can maintain 
such an action are, therefore, confined 
to those in which the acts complained 
of are ofa fraudulent character or beyond 


.the powers of the Company. A: familiar 


example is where the majority are en- 
deavouring directly or indirectly to ap- 
propriate to themselves money; property 
or advantages which belong to the Com- 

any, or in which tke other share- 

olders are entitled to participate, as wás 
alleged in the case of Menier v. Hooper's 
Telegraph Works (5). It should bé added 
that no mere informality or irregularity 
which can be remedied by the majority 
will entitle the minority to sue, if the 
act when done regularly would be 
within the powers of the Company and 
the intention of the ‘majority of the 
share-holders is clear. ‘This may be 
illustrated by the judgment of Mellish, 
L. J., in MacDougall v. Gardiner (6). " 
This passage was approved in Dominion. 


© 0819 Hare 401; 62 R. R. 185; 67 E. R. 
4) (1847) 1 Ph. 790, 16 L. J. Òh. 217; 41 E. R. 
b "5E x 590 O. h 
74) 9 Oh. 350, 43 T. J. Ch.330; 30 L. T. 
209; 22 W. R. 396, E 
` (6) (1875) 1 Oh. D. 13 at p. 25; 45 L. J. Oh.27. _ 
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by. Kekewich, J.,'in' Normandy v. Ind., 
‘Coope & Co. (8.* The same view was 
_ affirmed in Cook v. Deeks (9) where 
. Lord Buckmaster, L. CO. referred to 
“North West Transportation Co. v. Beatty 
"m and Jacobus Marler Estates v: Marler 
11). . : i 

The question consequently arises, 


whether on the facts of this -case, the- 


plaintiff has established that the suit 
as framed comes within the scope of 
this rule. ‘The answer, in‘ our opinion, 
must Be. in the negative.. We have 


been pressed to hold that the grant 


of the lease to Bagchi for'a premium 
of Rs. 80,000 on the 3rd: September 
1917 was fraudulent and was in breach 
of the obligation of the first defendant 
"88 the Director of the Hoogly Coal 
Company. The transaction, however, 
was not merely in respect ofthe Bon 
Bistupur property but also in respect of 
two other collieries which belonged to 
. the first defendant alone: The plaintiff 
has not been able to establish that this 
premium of Rs. 80,000 was not’ fair 
consideration for the two, collieries held 
by the. defendant. This ‘distinguishes 
the present case from the decision ‘in 
Cockburn v. Newbridge Sanitary Steam 


` Laundry Company (12) which' illustrates - 


How. the application of well-settled 
principles to` concrete 
beset with «difficulties: We see no 
reason to dissent from the view taken 
by Mr. Justice Pearson that: the lease 
was neither an 


of duty. : 


The result is that the decree: made by 


Mr. Justice Pearson is confirmed and 
this appeal dismissed with costs. 


Z. K. . Appeal dismissed. 
` (Q) (1912) A. O. 546; 81 L. J.P: O. 233; 106 L. T. 
934; 28 T. L..R. 467. y e 


_ (8) (1908) 1 Gh. 84; 74 L. J. Oh. 82, 97 L. T. 872; ' 
15 Mansan.65; 24 T. L. R. 57 


(9) (1916) 1 A. Q. 554; 85 L. J. P. 0.461, 114L 
636. ' ; 


T 0), 0897) 12 A. C. 589; 56 L. J. P. G. 102; 57 L: 
496; 36 W. P aie: 


. 496; R.647. : ° 

(11) (1916) 85 L J. P. C. 167. 

(2) (1919) 1 Ir R297. . 
L 


- INDIAN CASES. 
MOTILAL PARSHARAM V. FULOHAND BALARAM. —— 
‘Cotton Mills Co. v. Amyot (T) and applied.” 


facts may be. 


aet of fraud nor & breach, 


-S 


. BOMBAY HIGH COURT. 
; Frest Orvin Arrat No, 211 or1922. - 


: ` June 10, 1924," : 
- Present;—Sir Lallubhai Shah, KT., 


< -. Acting Ohief Justice, and Mr, J ustice : 


P Faweett. I 
MOTILALPARSHARAM--DRCRRE-' . 
HOLDER—APPELLANT : $e E 


' veT818 M the D. 
FULCHAND BALARAM— Jupamenr-* 
- ++ DEBTOR—RESPONDENT.  " 57 V 

Civil » Procedure Code‘ (Act V of 1908), 0! XXT: 
T. 72—Execution sale—Purchase by decree-holder 
application for—Valuatwn of 
decree-holder below valuation — 
of—Proper procedure. : 

‘A décree-holder applied for execution: of the `` 
decree by sale of a gi g factory but the bid 
did not ge beyond 8. 5,000 although ‘the 'pro- 
party had been valued by a panch at Rs. 40,000, 

he decree-holder then made an application. for 


leave to bid stating that he was prepared to buy 
the property for Rs. 20,000. The urt ordered 
thatif the decree-holder was prepared to pay the 
amount fixed by the Panch hiB offer would be 
accepted. On his failure to do so the Darkhast 
was disposed of. The decree-holder applied to 
the High Court: » - Sa ER e Poh 
Held, that the decree-holder should have been 
granted leave to bidand the Court should have 
made a furtherattempt for the sale of'the 'pro- 
perty. [p. 380, coll] '' Md " 
First appeal m the decision of the 
First Class Subordinate Judge at-Dhulia, 


p 


operty—Offer by 
we tp bid, grant 


' in Darkhast No. 362' of 1921, . 


Mr. S. S. Patkar, for the Appellant, 
*. Mr. P. B. Shingne, for the Respondent: 


JUDGMENT. `> - 

Shah, Ag: C. J:—The appellant in 
this case, who was the decreé-holder, 
applied for execution of the decree’ by 
sale,of a certain ginning factory. In 
‘execution the date for putting if up for 
sale was fixed, and on ‘that’ date the 
bid did not go beyond Rs.' 5,000, It 
appears, however, that the property was 
valued by a Panchvat Rs. 40,000. Shortly 
after this first bid 'the judgment-debtor 
"made an application to the Court stating 
that the property was worth Rs, 60,000. 
` On June 12th the decree-holder-made an 


' application, which in substance was an 


application for leave to bid, He stated, 
in the application that he was prepared 
to buy.the property for Rs. 20,000. "The 
learned Judge, however, ordered : that 
- if the plaintiff was prepared to pay the 
` amount fixed by the Panch his offer would 


. ` be&ecepted. The decree-holder did ‘not 
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_yaise ‘his bid tọ`that ‘amount; and "ulti- . 


mately on June 20th the learned Judge 
passed the following order :— : 
“. No body makes any bid in the auction- 


sale of the immoveable property belong- ` 


ing to the defendant. Therefore _ the 


warrant of sale was returned. Therefore: 
it is ordered that the defendant should - 


bear the costs Rs. 111-8-6 and hence the 
Darkhastis disposed of." i 
_ It is clear that the Darkhast should not 
have been treated as disposed of, because 
everything that was to be done under the 
Darkhast still remained to be done. A 
further attempt for thé sale of the pro- 
perty should have been made. There is 
apparently no reason on the record why 
thé decree-holder should nothave been 
granted leave to bid under r. 72 of 
O. XXL We'set aside the order dispos- 
ing of the' Darkhast ‘and send back the 
darkhast.. to he dealt with according 
to. law. It will be the duty of the Oourt 
to bring this property to sale, though in 
doing so, all reasonable care may be taken 
to see that the property is not sold at an 
undervalue... If it. fetches a good price 
according to the expectations formed on 
the valuation’ by any private party, it 
willbe to the advantage of the parties; 
but if such- a price is not realized, there 
is no reason why the sale should be 
indefinitely put off. The result. is that 
the appeal is allowed, the order dispos- 
ing of the darkhast set aside, and the 
darkhast sent back, to the lower Court for 
disposal according to law in the light of 
our judgments. The appellant to have 
the costs of this appeal. Costs in’ the 
lower Court to be costs in the darkhast. 
Fawcett, J.—I concur in the above 
order. The valuation by the panchas 
was no doubt a matter which has to be 
taken .into consideration. But I can see 
no sufficient ground for the Subordinate 
Judge treating it as conclusive of the 
real value of the property, especially 
having regard to the fact that when it 
yas put up on the spot Rs. 5,000 was the 
highest bid as against Rs. 40,000, the 
valuation of the panchas. Prima facie 
the offer of the judgment-creditor to bid 
up to Rs..20,000 seems to be a bona fide 
gne; and I do not think there was any 
good ground for refusing to allow him to 
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bid unless he was prepared to go up to 
Rs. 40,000. Technically the Subordinate 
Judge had noright to reject the dar- 
khast in, the way he did. .His only power 
was to adjourn the sale from time to time | 
in order to, try and get.a proper price. © ~ 
K.8.D. . ,, Appeal allowed. 
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|. PRIVY COUNCIL. . 
APPEAL FROM THE CaLouTta Hien Court. 
. '. May 9,1924. e 
Pregent:—Lord Shaw, Lord Blanesburgh 
I and Mr. Ameer Ali. >.. . 
. JAGAPAT SINGH DUGAR— . 
'* — DEFENDANT—ÀPPRLLANT . 
` > versus 20 a to sn 
PURAN CHAND NAHATTA AND OTHERS 
. — —PLAINTIFES— RESPONDENTS. . 
Civil Procedure Code (Act V of 1908), O. XXIII, 
v. 8—Compromise of suit—Counsel, authority of 
—'Mandate of wig 'and gown'—Partws not ad idem 
—Compromise how far binding MK 
‘Counsel have authority to compromise actions 
upon a'general footing under what is known as 
the “mandate.of wig and gown". But acompromise 
in connection with which the parties are not ad 
adem cannot operate as a settlement of the dispute 
between the parties. [p. 381, cols. 1 & 2.] ed 
Appeal from a judgment .and decree of 
the Calcutta High Court, (Sir Lancelot : 
Sanderson, Kt, O. J. and Mr. Justice 


Richardsony, dated the 22nd November 
1922. i ' 


Messrs. Dunne, K. C., and Macaskie, for . 
the Appellant. . i : 

Messrs. De Gruyther, K. C.,.and. Kyffin, 
for the Respondents. Seu Qr 

s: JUDGMENT. . 
. Lord Shaw.—There are two interest- 
ing questions raised in'this appeal. They 
will be taken in their logical order. 

The first has reference to the point of 
the authority of Counsel to conclude this 
transaction of compromise of a pending 
suit. . It must be admitted that the com- 
promise was of a somewhat singular 
character. One.circumstance reflects the 
greatest credit upon the senior Counsel 
for the defendant in the case, because 
by that compromise he was elected by 
both parties as the person whose verdict 
would be taken either as final judgment, 
or, &t least, for consideration, on the 


Y 
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subject’ of the amount to be paid to the 
plaintif in the action: | 
^ Their Lordships are, 'aware that' the 
authority: of Counsel to compromise action 
upon a general footing. isnot in ques- 
“tion, under pire isknown as “the mandate 
‘of wig and gown.” “But their Lordships 
ere Of opinion , that the compromisé dis- 
‘closed jn these proceedings. was of & 
highly: exceptiónal, if not unique, cha- 


E 


' racter aud they incline to the view that 


it would have demanded the express 
authority on the part of Counsél from his 
elient to go the length that Counsel’ here 
‘went. ‘In’ point of “fact, What, happened 
was that the client upon one side had his 
fortunes committed by hia Counsel to 
the' determination of the. Coünsel for the 
other side, and, as stated, "withóut any 
express “authority, to make a bargain 
of that. character. Their Lordships, 
“however, do not finally decide this point, 
although they have the doubts which have 
just been expressed., 

For, in ' the circumstances , brought 
before them, their’ Lordships are con- 
fronted with the broad proposition made 
by.the learned. Chief Justice as to the 
question of whether the parties to the 
compromisé were, truly ad idem, This is 
the second question in the appéal. - 

The details need-not be gone into. but 


unque&tionably there are, on the records P 


of the Court made by the officials, entries 
which show that the case was taken out 
of the list during the trial on the as- 
gertion made to the Court that the case 


was settled. Their Lordships are of 
opinion that both Mr. Mitter, the-Counsel 
who made the statement to that effect, 


and Mr. Bose, his opponent, weré. of- 
opinion that it was settled. The ques- 
tion of terms was, however, raised; and : 
their Lordships are equally clearly. of 


. opinion: that, although the impression 


upon the: minds of both ‘Counsel - was - 
that the settlement .had thus been, 
achieved, yet in point of fact there was, 
a misapprehension as to the exact ambit 


of.the terms of that arrangement, It ' 


turned out.that when Mr. Chaudhuri’s ` 
figure of Rs. 5,000 as a compromise ofa: 
claim for Rs. 25,000 was announced, Mr. 

Bose’s client repudiated. -any .Such, pro- 
posal and declined to agree to'it. “Upon 


Triax ‘oasis: 
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Mr. Bose being’ poera to : as to what 

had occurred, he admitted quite frankly 
that an arrangement was come tó, but he 
was quite as frank and quite as emphatic 
that the arrangement was not to be con- 


“clusive, but that Mr. Chaudliuri's intér- 


position was merely to be accepted as & 
leading and predominant element in con- 
tributing to the compromise of the action 
between the parties. ` 

In those circumstances this case is 
brought, and it’ was supported by an 
affidavit: produced by Mr. Bose's client: 
Their- Lordships are of opinion that Mr: 
Bose's conduct in regard to that affidavit 


| was praiseworthy and'worthy of.the posi- 


tion of a leading Counsel.. He- practi- ` 
cally tore the. afüdavit up; he would have 
nothing to do with placing reliance 
upon it, ‘He has not thereby.in any way 
weakened the force of the rest'of his own 
testimony: on the contrary, he has stréng- 
thened it. ` Their ‘Lordships . have with, 


` anxiety considered the position which he 


takes up, which was that-he was not of 
opinion that'a final and binding agree-, 
ment which should commit his client to 
any sum or no sum, ss fixed by Mr... 
Chaudhuri, had beén come to. They are 

of opinion that the parties were’ not ad 
tdem in connection with the compromise, 


` and that the compromise has thus failed 


as.a settlement of the suit between the 
parties. The suit must proceed if the 
parties are so inclined, ‘so that their 
rights may be judicially determined. But 
the judgmentofthe learned Chief Justice 
appears adequately toexpress the opinion 
ina difficult case. which their Lordships 
have also reached; and they will humbly: 
advise His Maj esty that the appeal should ' 
be disallowed with costs. 5 

K. 8. D. "pan dismissed,’ 

Solicitors for the Appellant: —Messis. 
J. J. Edwards & Co. 

Solicitors forthe Respondents: —Messrs, 
Downing, Middleton & Lewis. 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
Szcoxp CrvinL AppeaL No. 36 or 1923. , 
ae « February 12, 1924. 
.*' „ Present :—Mr. Kendall, A. J. O. A 
` Thakur JALINDER BAHADUR SINGH 
"UO —PLAINTIFF—APPELLANT 
AN ' Versus ` 
I Thakur BAOHUN SINGH anD 
' ANOTHER—DEFRNDANTS—HRESPONDENTS. 
Oudh Rent Act (XXII of 1886), Ch. VII, s 107H 
“Sut for resumption of ra land— Jurisdiction 
of Ciml and Revenue Courts—Under-proprietary 
-rights, declaration of—Civil Court, jurisdiction of, 


to ee decision. M i 
There is nothing inthe provisions of Chapter 
VII of the Oudh Rent Act to indicate that land 
which is, held as guzara' at. the time of resumption 
proceedings or which has been so held in the past 
` as excluded from the jurisdiction of the Revenue 

Courts. [p 383, coL 2; p. 384, col 1.] š 
“Courts other than Courts of Revenue &re 
debarred .from taking cognisance of suits for 
resumption of, or assessment or enhancement of 
rent on land held rent-free or at a favourable rate 
öf rent. [p. 383, col. 2.] . 
"Where in-.such a suit, a Revenue Court declares 
the holder, of such land to be an under-proprietor, 
under section 107H of the Oudh Rent Act, the 
decision of the Revenue Court cannot be challeng- 
éd ‘in a Civil Court. The Revenue Court has 
exclusive jurisdiction to deal with the matter. [p. 
. 383, cols: 1 & 2.] ; - . 
‘Rup Narain v. Badri Prasad, 3 Ind. Cas. 667; 

12 O. C. 225, relied on. ; 

Bhagwan Singh v. Bisheshar Nath, 38 Ind. Cas. 
677; 20 O. O.37, £ nkar Sahar v. Gajadhar 
` Prasad, 40 Ind. Cas“ 
'409, referred to- | I I 
. Appeal against the decree of the 


- Additional District Judge, Sitapur, 

- dated the 30th October 1922, upholding 
that of the Subordinate Judge, i 
dated the 30th July 1921. 


- Messrs. Niamat Ullah and Salig Eam, : 


for the Appellant. 
Messrs. Ram Bharose Lal and Raj 
Narain Shukla, for the Respondents. ` 
JUDGMENT.—The plaintiff-appel- 


lant is the talugdar of Mahewa Estate, - 


who has brought the present suit for a 
declaration that the respondents are 


mére guzaradars of the land in suit, 


sand that they have no heritable or 
transferable right in it, and that certain 
transfers made by them are invalid. 
‘The circumstances out of which this 
.guit arose are as follows :— 

The plaintiff-appellant filed a suit in 
tpe Revenue Court for resumption of 
gome land. In this he referred to the 


' VII .of the 


; 20 O. O. 171; 40. L. J. 


eri, 


respondents as muafidars holding free 
of rent at the pleasure of the grantor,. 
and praying for resumption of the land. 
The suit in fact was evidently’ filed ' 


" under clause (a) of section 107 E of the 


Oudh Rent Act, but there was also & 
prayer, as alternative relief, for assess- 


‘ment of the lands in suit to rent.': In ' 


short, the suit was filed under Chapter 
Oudh: Rent Act. ‘The 
respondents defended the suit in the 
Revenue Court, and as a result ‘that 
Court decided’ that the land was not 
liable to resumption, and declared that 
the respondents were under-proprietors 
in accordance with section 107 H of the 
Oudh Rent Act. This’ decision was 
given by an Assistant Collector in 1915, 


‘and no appeal was made at the’ time 


to’ the superior Revenue Courts, owing, 


it'is said, to the fact that the plaintiffs 


estate was: then under the management | 
of the Court of Wards. The plaintiff sr 
has now applied in the Oivil Courts 
for the declaration described above: 
Both the Courts below have dismissed 

the suit. ` ; 

' There is no doubt that the plaintiff- 
appellant's suit was presented in the 
Revenue Court as one under Chapter VII 
of the Oudh Rent Act. It was dealt 
with by the Revenue Court as a suit 
under that Ohapter. The decision árriv- 
ed at was that the land had originally 
been given to the predecessor of the’ 
defendants in lieu of maintenance, but 
that the provisions of section 107'H of 
the Oudh Rent Act applied. ‘It is 
argued in appeal that the Revenue 
Court ‘had no jurisdiction to deal with: 
the suit, and that as soon as that Court’ 
had decided that the grant in question’ 
was originally made in lieu of main* 
tenance, it should havestopped the pro- 
ceedings and referred the plaintiff to the 
Civil Courts. It is admitted that if 
the Revenue Court had jurisdiction, its 
decision must be conclusive. In support: 
of this argument reference has ''been* 
made to Bhagwan ‘Singh v. Bisheshar: 
Nath (1) ‘In this decision the learned’ 
Judicial Commissioner held as follows:— 
“There is a distinction’ between muaf- 
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and guzára.in Oudh. Without essaying 
an exhaustive or complete pronouncement 
as tothe distinction, it is sufficient to say 
that where the relationship of land-holder 
and tenant does not exist between the 
parties, there may bea .guzara, but 


where the relationship of land-holder . 
the. 


and tenant does exist between 1 
parties, there is a muafi. In a decision 
of the Board of Revenue in 1909......... 


be held to.ignore the distinction betweeh 
guzara and muafi and I do not accept 
the authority as absolute.” 

In that appeal it was decided that. 
T land in question was muafi. and 
that the "Civil Oourt would be usurping 
& jurisdiction it did not possess if it 
were to deal with it. It is sought to 
infer “from this that if the land in suit 
had been guzara and not muajfi,- the 
Oivil Courts would have had’ jurisdic- 
tion to deal with it. It is sought further 
to infer that the Revenue Court would 
have had no jurisdiction to deal ‘with 
it, and-that:the Revenue Courts have: 
no jurisdiction to deal with land that 
is held in lieu of guzara. Reference 
has also--been made on behalf of the 
appellants to Shankar Sahai v. Gajadhar 
Prasad (2), where a Bench of this Court- 
decided "that “If under-proprietary: 
rights have existed from before (i. e. 
before resumption proceedings) either 


under a settlement-decree . or under a 


grant from a superior proprietor or other- 
wise, the Civil Oourt is not debarred 
from nting a declaration in respect’ 
thereof, in spite of an order of the 
Revenue Court assessing him to 
rent under. section 107 G.” This déci-. 
sion is quoted in support of the pro- 
position that where an under-proprietor 
has been treated by the Revenue Courts 
as a muafidar, the Revenue Courts have: 
“no jurisdiction. ` : ' dt 

It seems to me that the learned Counsel- 
for the appellant has been at great 
pains to strain the case-law on the subject 
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(2) 40 -Ind,.Oas, 200, -20-0. O.171; 4 O.-L. J.. 
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áo as to-hear an interpretation that the 


. learned. Judges who pronounced these 


decisions would certainly have' disowned. 
The lower Court’has referred to -the 
decision in Shankar Sahai v. Gajadhar 
Prasad (2). and quoted -a passage 
which strongly supports the respondents, 
but the clearest decision on the point 
seems to me to be ‘that contained in 
Rup Narain v. Badri Prasad (3) : "Under 
section 107A of the Oudh Rent Act of. 
1886 the proprietor‘ofa mahal is entitled 
to apply to the Revenue Court for the 


.resumption of muafi land, or to get it 


assessed to rent, or for an enhancement of 
the rent -thereof...... Under section 108 
clause 54 (which has been added'.to by 


. section 6-of Act IV of 1901) except in the 


way of an appeal as provided in Act XXII. 
of 1886 (and no appeal to the Civil.Codrt 
is provided in resumption cases), Courts 
other than Courtsof Revenue are debarred 
from taking cognizance of suits for 
resumption of, or assessment or enhance- 
ment of rent on land held rent-free or 
at a favourable rate of rent. The Courts 
of Revenue have been vested by. law 
with exclusive jurisdiction to deal with 


such matters." In the presentinstance-the `` 


plaintiff-appellant was undoubtedly suing 
in the Revenue Court for the resump- 


tion of land or for the assessment of. ` 


rent on land held rent-free. He refers 
in his plaint to the respondents as 
mua fidars andhe undoubtedly considered: 
the land to be a muafi land. It was found 
as a fact in the Revenue Court that the 
land had originally been granted itt lieu 
of maintanance or guzara. There is some 
authority for considering that all lands 
held rent-free are not muaji. The decision 
of the Board of Revenue has been. 
questioned in the decision in Bhagwan 
Singh v. Bisheshvr Nath (1). It 
has, however, never been held so far ag 
I have been able to discover that land. 
held as guzara is not to be considered as 
land held ‘rent-free and there is nothing 
in the provisions of Ohapter VII of the 


'Oudh Rent. Act to show that land which 


is held as- guzara at’ the time of the 
resumption proceedings or which has 
been.so held. in thé past is excluded, 


(3) 3 Ind, Cas, 667; 130, 0, 225; A 
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from, the. jurisdiction of thé Revenue 
Oourts. It is beyond question, that the 
Revenue Court in: the present case had 
jurisdiction to initiate proceedings on 
the pleadings. If it was proved that the 
land, whether it had originally been held 
as guzara or not, had been held 
rent-free or at a favourable rate since 
February 13th, 1856, or for 50 years, and. 
by two successors to the original 
grantee etc. as provided, under sec- 
tion 107H, then. the Revenue Court not 
only had jurisdiction to declare the 
holder of the land to be an under-pro- 
prietor but was bound in law to do so. 
1 hold, therefore, that the lower Courts 
rightly decided that the Revenue Oourt 
had jurisdiction to dispose of the suit, 
and that the present declaratory suit is 
not maintainable in the Oivil Courts. 
The appeal is dismissed with costs. 


Appeal dismissed, 
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' CALCUTTA HIGH COURT. ' 


` Grit Rupes Nos. 886, 887 ann 888 

- s + ` OF 1983. ` : : 

p ‘April 1, 19942. _- f 
Presént:—Mg. Justice Newbould and - 


i -Mr. Jùtice-B, B. Ghose. |: 
BORODA. PROSAD ROY-OHOUDHRI 
- —pzoRER-HOLDER— PETITIONER 


S RE versus ; 
FOIJUDDI HALDER AND OTHERS— 
APPLICANTS AND JUDGMENT-DEBTORS 

—OprosiTs PARTIES. 


feree, who were inte n voldi 
interest of such, a transferee is not voidable on 
the'sale, and he is not, therefore, entitled to make 
a deposit under section 170 (3) of the Bengal 
Tenancy Act. 

Caselaw discussed... 5 7: 75, ocio D 


INDIAN CASBS. 


. BORODA PROSAD ROY V. FOIJUDDI HALDER, ` 


gh 


Rules -against the orders of the Munsife 
Fourth Court, Diamond Harbour, in Kent: 
Execution Cases Nos, 476, 486 and 279 of; 
1923. o0. tt 


Babus Surendra Chandra Sen. and 
Hemendra Chandra .Sen, for the Peti-. 
tioner. - . z T ance due 

Mr. S.C. Maity, Babus Kanai . Dhon: 
Dutt and Jyotish Chandra Guha, for the: 
Opposite Parties.  , e : 


JUDGMENT.—These thr8ëe'Eules, ' 
were obtained by the landlord who hasi 
obtained ‘decrees for rent and püt thein: 
into execution. Applications were made” 
by purchasers of portions of the hold-: 
ings 'for'.deposit of the decretal amount 
under section 170 (3) of the: ‘Bengal’ 
Tenancy Act. The decree-holder- .'ob- 
jected that the applicants. had no 
right to make the deposit under the 
provisions of that section; ‘The learned 
Munsif overruled the objection‘of, the. 
decree-holder and directed that the 
applicants were entitled to make the de- 
posit under the law. Aus Je 

It is contended on behalf of tlf peti, 
tioner that the interest :of the appli- 
cants in the holdings; is not voidable: 
on the sale and, therefore; they were 
not entitled to make the deposit, It is 
not denied- before us that the appligants 
have an interest in the holdings which 
are sought to be sold in execution of 
the rent-decree. But the contention is- 
that the interest of -the applicants 
would pass by the sale and it is not 
such an interest as should be considered 
as “voidable on -the sale.” There has, 
been some conflict;-of decisions. in this: 
Court on that point. The learned Munsif - 
relied on the case of Tarak :Das Pal 
v. Haris Chandra. Banerjee (1), and the 
case: of Ahamadullah., Chowdhury v. 
Hakaru Sahu (2) in -support of - the pro- 
position that these;persons were entitled 
to.: make the deposit under section 170 
(3) of the Bengal Tenancy Act. The . 
cases tò the contrary which-we need : 
refer to are the: case. of Nalini Behary 


(1) 16 Ind. Cas. ‘977; 17 C. W. Ñ. 163; 16 O. L. 
548 | mae . i 


J. 548. l 
) 27 Ind. Cas. 176; 20 O W. N-39; 22 Q, L, 
d LE E 
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` 
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Ray, v. Fulmani Dasi (3), the cage.of be said thst the interest of the brans- 
„Mahammad Ismail v. Satyesh Chandra feree is one which is voidable on the 
Sarkar (4) which appears in: the short sale and, therefore, upon the terms of 
-notes ol Mahammad Ismail v. Satyesh the section it would appear that such 
Chandra Sarkan (4).and the case in which ‘transferees;are not entitled to make the 
judgment was delivered by one of us re. deposit under section 170 (3).:of the 
. ported a8 Kumar Narendra Nath Mitter, v. Bengal Tenancy Act. It is unnecessary 
Abdul-Molla (5). In the casein Tarak Das for us to express any opinion whether 
.Pal-v. Haris Chandra Banerjee: (1) on they would be entitled to make any de- 
which the Counsel -for.the opposite -posit under the Rules laid down -in 
party mainly relies itis stated that the ' O. XXI of the Code of Civil Procedure. 
zigterest of .an unrecognised purchaser . -We are asked on behalf of the oppo- 
;0f..&' non-transferable holding ,is an site party having regard.to the conflict 
interest: which -is voidable.: on the sale. of decisions that this question should 
“The contention : that. was raised on be referred to a Full Bench. But the 
«behalf of. the landlord in ‘that.case is ‘view we now take has been: taken: gene- 
mentioned at page 165* of the Report. rally in.& number. of cases ant ‘thése 
-and ,it' was ..that the :interest;is ex- cases being more recent than the:rase 
tinguished (on. the .88le;and cannot, in Tarak Das: Pai-v. Haris. Chandra 
“therefore, -be described as- voidable on , Banerjee (1) we do not think-thatrit is 
.the.- sale. ' This contention; was Qver- necessary to make any reference. toua 
ruled, as it was held that the.contrary Full Bench. Furthermore both of; us 
: proposition-. had been. laid down.in some ` agree with the reasoning in ‘the. deci- 
of the cases mentioned in the judgment. sion of one of us reported ‘as Kumar 
„It would, however;appear on examination Narendra Nath Mitter v: Abdul Molla. (5), 
of the cases. pited that this -point has ` mentioned above. 'Phecase in Ahamad- 
mot been considered in.any of the ullah Chowdhury v. Hakaru' Sahu (2) 
cages-in the view that has. been pre- merely follows the decision in Tarak’Das 
--sented before us. ‘Fhe position is this, -Pal v. Haris Chandra Banerjee (4). 
» after the transferee, has been recognised The Rules are, therefore, made abao- 
-by.:the . landlord a decree obtained solute and - the, order .of the learned 
. against. the, transferor -would not bind . Munsif is det aside, “Having regard to 
. the transferee and, therefore, the-interest ., the circumstances of the case we make 
of the transferee, would -notibe affected - no order.as tó ¢osts, i 
- by the „sale: Such -a -transferee. would The record will be sent down: at once, 


. not, therefore, -necessarily come. within Z. K. Rule made absolute, 
the. provisions: of, section MD. (3). of -the , š ' 
Bengal, Tenancy Act. «Where, the trans- - . A WE cbr D 
feree of & non-transferable. holding has f 5.8 de rS 

,.not been recognised -by the landlord  . l TN um 

. & decree, obtained; against, [the tenant . e A NE 

transferor would. be binding :on the , PATNA HIGH. COURT. | 

"unrécognised,transferee, andin execu-  ; FIRsT CIVIL APPEAL No. 80 or-1921. 

,tion of the decree. the: interest of the . „January 15, 1924. 

: transferee would also.pass.along with . Present -—Sir Dawson Miller, Kr., Chief 

` the inferest.of. the. transferor and the, | Justice, and Mr. Justice Foster. - 

- &uction-purchaser gets: the! interest of. "KULDIPSAHAY AND OTHERS— 
.both-the persons, the; transferor and. PLAINTIFFS-—ÀPPELLANTS 


-the transferee, who were interested in. ., DeTSUS 
z. the holding. It-can, therefore, hardly) RAMBUJHAWAN MAHTO AND OTHERS 
. : —DREPENDANTS— RESPONDENTS, ^, 

1 @ 13 Ind. Cas, 487; 16 C; W. N; 421; 15C.L. . Hindu Law-Jowt family—Debt incurred- by 

cJ 388; . UIS š father—Sons and grandsons, obligation- of— 
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` “X mortgage executed by a Hindu father in 
‘order to pay off an. earlier mortgage 19 bindin 
on hig, sons, provided the- obligation incurr 
undar the earlier mortgage was antecedent both 
in time and in fact to and was independent of 
the obligation incurred under the! later mortgage. 
‘The debt dus ‘under the earlier mortgage does 
mot csase to,be an antecedent debt.merely be- 
-cause the borrower purported to secure its re- 
payment by mortgaging the family property. [p. 
` 888, col. 1] i 


.9of antecedency is founded extends 
.Bg-well.as. to Bons.  [ibid.] : 
, _ Hifidu sons and grandsons are liable to pay 
thé debts af the father ‘and the grandfather 
^excépt'wh*n they are contracted for an illegal or 
-immoral purpose, or where the obligation arises 
.irom an illegal or immoral transaction. [p. 388, 
, €. 2; pe 389, col. 1.1 : 
* "An immoral debt means a debt incurred for a 
‘causes repugnant to good morals. [p, 389, col. 1.] 
: ‘A transaction which is merely extravagant or 
-reckless, does not amount to an illegal or immoral 
“transaction within the meaning of the above rule. 
Tp! 389, col. 2.] 
-F Qase-law discuased. o 
.''" Appeal against a decision of the Sub- 
“ordinate Judge, Patna, dated the 22nd 
December 1920. I n I 
:- Messrs, S.M. Mullick and Kailaspati for 
ithe Appellants, a 
+: “Messrs. P. C. Manuk, S. N. Palit, S. 
Lal and Bimla Charan’ Sinha, for.the 


` 


' Respondents, i 1 
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" JUDGMENT. 


to grandsons 


‘the plaintiffs from a decigion of thé Sub- 

,ordinate Judge of Patnam a suit brought 

` to:enforóe a mortgage bond, dated the 
29th July 1904. : 


The factsin so far as they are material ' 


are*as follows. In January 1903, the 
late Haricharan Mahto, the father of 
Rambujhawan Mahto and grand father 
of Ram Narain Prasad Mahto the first 
and second defendants in this .suit, 
purchased from one Musammat Bibi 
- Kalsum-a 5-annas mukarrari interest 
‘in Mauza Sabalpur Chipra in the Patna 


District in which village Haricharan , 


Mahto resided and had certain pro- 
prietary rights. In order to pay the 
. -purchase price he borrowed a sum of 
Rs. 5,020 from Ghansham Das and Prem- 
‘sukh Das repayable within six months 


: ~and on the 12th January 1903 executed’ 


` in their favour a mortgage of his 
.' ancestral property. The loan carried 
compound interest at à per cent. per 
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` widow and rni hier by 


Miller, C. J.—This is an appeal by. 


[1925 ` 


month with quarterly rests. The interest 
payable under that transaction was 
clearly exorbitant and about 18 months 
later, on the 29th July 1904, the mort- 
gagor borrowed from Chhedami Lal ‘a 


-sum of Rs. 8,000 towards paying off 


the principal and interest on the mort- 
gage. A few days later, on the 2nd 


‘<The pious obligation upon which the doctrine ` August 1904 the mortgage of the 12th 


January 1903 was discharged by ‘a 
cash payment of Rs. 7,830 anda hundi 
for Rs. 1,600 drawn in favour of the 
mortgagees. In order to secure the loan 


- of Rs.- 8,000 advanced by Chhedami Lal, 
- Haricharan granted. him a mortgage of 
` his ancestral property as well as the 


mukarrari interest in Sabalpur Chipra, 
which he had purchased in 1903. The 
rate of interest stipulated in that bond, 


' which is the subject of the present suit, 


was 1 per cent. per month compound 
interest with .quarterly rests. The 
principal sum was repayable within three 


Years. - ' 
Chhedami Lal, the mortgagee, died 


in January 1908 leaving & widow and 
five daughters but no male issue. The 
a family 
arrangement ‘divided up the property 
amongst themselves in certain agreed 
shares. Some of them subsequently 
disposed of their interest to other parties. 
The plaintiff are the successors-m-, , 
interest to thé “éxtent of 14 annas out 
of 16 annas in the mortgage held by 


` Chhedami Lal and have brought the 


present suit to enforce the mortgage. The 


. defendant No. 28, Musammat Bhagwati 


Kuer, one of the daughters of Ohhedami 
Lal, is interested in the remaining 2-annas 
share, : The principal defendants: are 
the son and grandson of Haricharan 
Mahto, who died before the ‘institution 
of the suit. The remaining defendants, 
except Musammat Bhagwati Kuer, are 
puisne mortgagees-or other persons 
alleged to have an interest in the equity 
of redemption. The suit was instituted 
on the 21st July 1919, the amount then . 
due together with - interest béing 
Rs. 27,509-14-9. j 

Various issues were raised at the trial, . 
The learned Judge found that the mort- . 


_gages of 1903 and 1904 were genuine 


documents executed for consideration, 


A^ 


^^ ol 83] 


that there’ was no ‘necessity to borrow 


under the earlier mortgage at the high. 


rate stipulated, that the interest on the 
bond in suit of 1904 was not high and 
that this stipulation did not amount, to 
a penalty. He further found that the 
family arrangement already referred to 
was genuine and that the plaintiffs 
had aright to sue. The -main issue in 
the case was formulated thus: . 
“Whether the debt contracted under the 
bond in suit was for payment of an an- 


tecedent debt which was for valid family . 


‘legal necessit 
family ? Is 
the debt ?" 
Upon the questions thus raised he 
found that the earlier mortgage trans- 
action of 1903 carrying the high rate 
of interest was clearly ruinous to’ the 
joint family, that there was no necessity 
to purchase the mukarrari interest in 
Mauza Sabalpur Ohipra nor was the 


and benefit of the joint 
e defendant bound to pay 


family benefited by it nor was it proved. 
that any enquiry was made by the ` 


creditor as to the necessity of the loan 
under the earlier mortgage. On the 
question of antecedent debt justifying 
the mortgage transaction in suit he 
considered that the case was governed 
by the decision of the Judicial Com- 
mittee in Sahu Ram Chandra v. Bhup 


Singh (1) on the ground that the debt - 


although antecedently ineurred was not 
incurred wholly apart from the owner- 
ship of the joint estate. He accordingly 
held that the mortgage althongh binding 
upon the mukarrari properties, 
which were the self-acquired properties 
of the mortgagor, was not binding on 
the other properties mortgaged com- 
prising the ancestral family estate. It 
may be mentiqned that at the date of 
the mortgage in suit the defendent No. 1 


- Rambujhawan Mahto, the son of the 


mortgagor, was alive. The grandson, 
Ram Narain Prasad Mahto, the defend- 
ant No. 2was born subsequently. 


From this deciston the plaintiffs have 


appealed and contend that the mortgage 
(1) 39 Ind. 
W. N. 698; 1 


Bom. L. 
(1917) M. 


Oas. 280; 39 A. 437 at P 444; 21 O. 
P. L. W. 557; 15 A. L. J. 437, 19 
R. 498; 26 O.L. J. 1; 33 M. L. J. 14; 
W. N. 439; 22 M. L. T. 22; 8 L. W. 218; 


' HL A, 120 (P.-0.) 


' INDIAN.OASES; `, 


` KULDIP SAHAY V. RAMBUJHAWAN MAHTO. . 


` 934; 46 M L.J. 93; 28 C. W. N. 
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of 1904 is valid not: only against the 
self-acquired property but also against 
the ancestral property on the ground 
that it was executed by Haricharan 
Mahto in order to pay off an antecedent 
debt, namely, the obligation incurred 
under the transaction ‘of 1903, They 
rely upon the recent decision of their 
Lordships of the Judicial Committee in 
Brij Narain Rai.v. Mangla Prasad Rai 
(2) in. which judgment was delivered 
on the 14th November last. In that 


case the decision in Sahu Ram Chandra’s’ 


case (1) was reviewed and it was 
decided that the earlier case must 
not be taken to decide more than what 
was necessary for the judgment, namely, 
that the incurring of the debt was 
there the creation of the mortgage 
itself and. that there was no antece- 


dency either in time or fact and their: 


Lordships observed:— 

“There are, however, some observa- 
tions in Saku Ram Chandra’s case 
(1) which are not necessary for the 
judgment but which their Lordships 


are bound to say that they do not think 


ean be supported” 

Their Lordships concluded their judg- 
ment by lying down five propositions, 
the result of decided authorities, 
follows :— 

"(1) The managing co-parcener of a 
joint undivided “estate cannot alienate 
or burden the estate qua manager except 
for purposes of necessity; but. xut ow 

(2) If be is the father and' the rever- 
sionaries are the sons, he may, by in- 
eurring. debt, so long as it is not for 
an immoral purpose, lay the estate open 
to be taken in execution proceeding upon 
a decree for payment of that debt. 


(3) If he purports to burden the estate . 


by mortgage, then unless that mortgage 
is to discharge an antecedent debt, it 
would not bind more than his own 
interest. - 


(4) Antecedent. debt means antecedent i 


. 88 


in fact-as well as in time, thatis to say,. 


that the debt must be truly independent 


(2) 77 Ind. Cas 6898; 5 P L. T. 1; 23 AL J. 
253; (1924) M. W, 
N.68; 19 L W. 72; 2 P. L. R.41; 100 A. 
R- 82; y À L R. (P. O.) 5, 
; 28-Bom, L. R. 500; 11 O. 


. J.107 (P. Oy 
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'and-not.part of the transaction impeached. 
»  'f5) There is norule that this result.is 
. affected by the question whether the 
father, who contracted the debt or burden 
-.the estate, is alive or dead". 
In.that case, as here;.the.mortgage was 
raised in order to pay a debt arising 
» out of previous mortgage transactions 
‘with regard to which it could not be 
said that the debt then incurred was 
wholly irrespective of the family  pro- 
. perty. Applying the rules just quoted 


. to the facts of the present case, "it . 


. appears to -me that the obligation vin- 
curred ‘by -Haricharan under the earlier 
` mortgage was antecedent both. in time 
and^in fact and that: the debt was 


independent of the transaction impeached - 


.and that it does not cease to. be an an- 
. tecedent. debt merely . because -the bor- 
: rower purported to secure its re-payment 
by mortgaging the family property. 
, Oertain. points; however, were argued 
~on behalf of the respopdents in support 
‘of the view that the facts did not dis- 
. close: a ‘case of antecedent debt. In the 
„first :place it was contended that the 
second rule of those above. referred.to 
included only the case where.the interests 


.of Bons were involved and not the’ 


. interests of grandsons. It is"well-estab- 
lished, however, that the pious obliga- 
„tion upon which the doctrine of ante- 
,Cedeney is.founded extends to grand- 
sons as well as to sons. .Indeed the 
pious duty would appear to.be more 
. pressing inthe case of the grandfather's 
. debts than in the, case of the father's. 
Warihaspati states the rule thus :— 

“The: father’s debt must be paid frst 
of all, and after thet a man’s own debt; 
but a debt contracted: by: the -paternal 
grandfather must always:be paid before 
these two even," (Varihaspati, xi, 48). 

‘Vishnu and Narada are'to the same 

.effect and: all the text-books are agreed 
on this question. I am not aware: of 
‘any-case'in which the immunity of 
the grandsons has been’ established 
.and I -canndt.- accept ‘the: view that 
‘the recent decision of the Privy 
Council -was intended to restrict 
*.the accepted rule. It is, however, 
"unnecessary to pursue this. question 
‘further as the grandson in the present 
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. action, 
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instance was not born until: after. 1904 
when the mortgage in suit was executed 


-and any interest he took im the family 
property at birth was subject to the 


charge created by the mortgage. ' 
It was next argued that the antecdent 


-debt being subject to an exorbitant rate 


of interest described by the Subordinate 
Judge as runious to the joint family 
should be regarded as an immoral trans- 
The rule as usually formulated 
in the cases is that the sons:are liable 
to pay the debts of the father except when 


they are contracted fer illegal or immoral 
purposes. 


It cannot be said here ‘that 
the purpose for which the debt-was con- 
tracted was illegal or immoral. The 
money-was borrowed to pay the purchase 
price of.an interest in: land. ‘The ques- 
tion of.justifying necessity or benefit/to 
the family does not arise. It is only.in 


-cases where those elements are lacking 
‘that the doctrine - of antecedent debt. be- 


comes important arid the only exceptions 
relieving: the sons and grandsons' from 
the pious obligation are where illegality 
or immorality is proved. “It is. admitted 
that the. mortgagor himself would have 
been liable in a suit for the recovery of 
the debt and the exorbitant rate of in- 
terest would have éfforded him no relief 
against- such a claim. The Usurious 
Loans Act, 1918,-applies only to suits for 
the recovery of a loan made: after the 
commencement of the Act and it is not 
suggested that the: covenant to pay in- 
terest was a penal ‘stipulation. 'The' cases 
dealing with the factors necessary to con- 
stitute .an- illegal -or immoral -debt 
are by no means uniform anid: appear 
to be incapable of -being -reconciled. 
The modification of the rule imposing 
upon the sons and, grandsons the 
pious obligation to discharge their 
ancestor’s debts is based upon the excep- 
tions recognised by the ancient Smritis. 
Those exceptions are set out in Mayne's 
Hindu Law and Usage, 9th . Edition, 
section .303'and in other text-books’. and 


. include debts which arenot ‘‘vyavaharika,”’ 


The exact meaning of this term- has 
given rise to varying :decisions. The 
Bombay High Court has given it a wide 
interpretation as debts which are unusual 
or not sanctioned by -law.or, custom op 


: 
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‘which’ the father ought not ‘asa decent 
and respectable man to have incurred or 
those attributable to his failings, follies 
or caprices; Durbar Khachar Shri Odha 
Ala v. Khachar Harsur Oghad : (3). . In 
Madrasa much narrower meaning has 
been: attributed to it, namely, “a debt: 
which is not supportable as valid by 
legal arguments and on which no right 
could be. established in the creditor's 
favour in a Court of justice". [Venugopal 
Naidu. v. Ramanadhan Chetty (4) 


Colebrooke translates it as-“a debt incur- 
Ted for a cause repugnant to'good morals" 
and this would. appear to agree in sub- 
stance with the expression of their Lord- 
ships of the Privy Council when dealing 
withthe question of antecedent debt, See 
Suraj Bunsi Koer v: Sheo» Prasad Singh 
(5), Nanomi Babuasinv. Modhun Mohan(6) 
and.Sahu Ram Chandra v, Bhup Singh (1). 

It would:serve no good purpose to.refer 
to, much less to: endeavour to reconcile, 
the conflicting decisions upon this subject, 
Many ‘of them. are set. out? in Mayne’s: 
Hindu Law, 9th Edition, section 303. 
They are also-discussed in an exhaustive 
judgment of Mookerjee, J. in Chakouri 
Mahton v. Ganga-Prasad (T), where it was 
„held -that:the liability imposed upon a 
judgment-debtor by a decree for damages - 
for’ wrongfully obstructing a- water 
channel and thereby injuring. his neigh- 
bour’s crops’ was'not an 1llegal or immoral ' 
debt: - ‘ "a 2 

. Whatever: may-have been.the ‘origin of 
the” exception ‘to’ the liability’ of the'sons 
and“ grandsons in such’cases I consider 
that. it.is now established that. the excep- 
tion: only..exists, in‘cases where the debt 
was -contracted for an illegal or .immoral: 
purpose’ or where ‘the’ obligation arises 
iront.some illégal;or immoral transaction.. 
I do: not:think. that. the present case - 


32. B. 348; 10 Bom. L. R..297. ` 


3 š ; 
Q l4-Ind. Cas 705; 37 M. 458,11 M. L; T: 
427; 23 ML. J`. 61). 


2437! $105 (P. 
M O.21'at p. 35; 13T. A. 1, i0 Ind Jur 151; 


; . : m 
Oa 609; 39 O. 862; 15 
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comes-:within the exception, The transac-/ 
tion: was .at most extrayagant or reckless; 
in 80 far as interest was concerned, but: 
not illegal or immoral. 

It was -next argued. on. behalf of the - 
respondents that compound interest at 1 
per cent. per month with quarterly rests,- 
which: was the stipulation in the bond in : 
suit could not-be supported-on the ground : 
of necessity as no necessity to borrow at 
that-rate had ‘been proved, Having regard” 
to-all the circumstances I do not consider 
that the stipulation’ as to interest was. 
unduly onerous: - The Judge in fact found 
that theinterest on the bond in suit was. 
not high and it. may be pointed out that- 
the bargain as to interestin this-bond ` 
was much less oneróus to the borrower" 
than ‘that contained in the previous. 
mortgage to extinguish which the monéy. ' 
was barrowed. I am not prepared to: 
differ from: the learned Judge's finding. 

The only other point raised by the re-^ 
spondents was that of the: Rs; 8,000- 
borrowed ‘only Rs. 7,830: in cash were. 
applied in.payment of the previous bond.. 
I donot think this'is material. The sum. 
due'on the previous bond was more-than: 
Rs. 8,000 and the balance was paid by a‘: 
hundi, whilst-the evidence shows that the 
small balance of Rs.-.170 not paid in. 
cash went in defraying. the.costs.of the : 
execution. of the document. `, 

On behalf of the: respondents. Nos. 30. 
to 33 who were separately represented. it 
was further contended that the: plaintiffs 
were not' entitled to sue, Those respond: 
ents are reversioners being the. minor: 
sons of twoof Chhedami Lal’s daughters. 
They have no vested interest in Chhedami: 
Lal's estate: but.merely spes suceessionis' 
and ought not strictly to have been made 
parties tothe guit. They, however, raised 
‘the point.that'the family arrangement 
already referred to was not binding upon 
them and that -the widow as heir of 
Chhedami Lal had no power. to enter-into 
such an arrangement.’ The widow, how- 
ever, is a plaintiff in the suit and even 
if.the family arrangement should not be 
binding, she, as the sole heir of Chhedami 
Lal, could maintain the action. The” 
learned Subordinate Judge found. that 


<z, the family arrangement was a genuine 


transaction, meaning, I presume, that it 


300 


BASDEO. RAI V. JHAGRU RAT, 


was intended by the parties to itto be 
acted upon and this is not challenged. 
What itslegal effect may be as ageinst the 
grandsons of Baso Kuer, should their 
_ reversionary interest ever become vested, 
ls. a matter which it is not necessary to 
decide in this suit, and one which I do 
not propose to determine. Their interests, 
therefore will not in any way be pre- 
judiced if hereafter they should be ina 
position to challenge the family arrange- 
ment come to by their parents and grand 
parent, 


Finally it should be mentioned that 


the appellants contended that the earlier 
transaction of the 12th January 1903, 
resulting in the mortgage of that date 
was justified by f&mily necessity or 
benefit to the estate and that on that 
account also the later mortgage now 
sued on was binding on the. family pro- 
erty. This point was not discussed at 
ength but although Iam unable to find 
that the earlier transaction was justified 
by any benefit to the estate it is not 
necessary to determine the question hav- 
ing regard to the finding that the 
mortgage in suitis binding on the joint 
family property. -- 

The result is that the appeal is allowed 
with costs here and in the Trial Court, 
the decree of the Trial Court will be 
varied by ordering that the suit be decreed 
as against the whole of the mortgaged 
property with interest at the bond rate 
. until the expiry of the days of grace which 
are extended to the 15th April 1924, 
andat 6 percent. perannum after that 
date until realisation. There will be no 
presonal liability on the respondente Nos. 
30 to 33 for the costs ofthis suit. 


‘Foster, J.—I agree. 
`Z. K. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 108 . 
or 1923. 

January 28 1024. . 
Present:—Mr. Justice Lindsay and 
Mr. Justice Sulaiman. 
BASDEO RAI AND ANoTHER—-DEFENDANTS 
— APPELLANTS 

i versus 
JHAGRU RAI—PLAINTIFF— 
RESPONDENT. 

Pre-emption—Contract of pre-emption,. whether 

opposed to public policy—Remoteness—Rule against 

etuities—Representatives of parties, whether 
bound Contest whether enforcible against trans- 
ferees—Transfer of Property Act (IV of 1882), 
88. 14, 40—Contract Act (IX of 1872), ss. 28, $7— 
Hindu Law—Joint family—Contract made by 
Manager, whether binding on family. 

A contract giving rise toa right of pre-emp- 
tion, evidenced by an ent in the zamima - 
ve been intended 
to hold good for the whole period of the Settle- 
ment and not longer. It cannot be regarded as 
& contract for an unknown or indefinite period so 
as to make it void for uncertainty. [p. 394, col. 1.] 

In a.Province such as Agra where pre-emption 
is recognised and enco ed, it cannot be said 
that a contract giving rise to a right of pre- 
emption is opposed to public policy. (p 394, col. 2.] 

A contract giving rise to a right of pe 
emption entered into by the proprietors of a 
village does not create any interest in land, nor 
does it operate to effect any transfer of property. 
Section 14 of the Transfer of Property Act, which 
embodies the rule against perpettities, has, there- 
P OPEN application to such a contract. [p. 395, 
co. 


A contract of pre-emption is within the gene- 
ral rule laid down in section 37 of the Contract 
Act, and can be enforced against the representa- 
tives of the promisor efter his death.- A contract 
of pre-emption in substance is a contract that 
before any share in the village is transferred to 
a stranger, an offer would be made to the other 
co-sharers, or to put it in a negative way, a 
contract that no transfer shall be effected to a 
stranger without an offer having first been made 
to the other co-aharerg& Such a contract is made 
by. the then proprietors in respect of the pro- 
perty which they hold at the time and is intended 
to be binding on all the co-sharers, whoever they 
may be, during the whole period of the Settle- 
ment. [p: 397 col. 1.] 

A contract of pre-emption entered into by the 
proprietors though a personal ong, in the sense 
that it creates no interest in Jand, is also antered 
into by virtue of their position as proprietors and 
is enteréd into in respect of their Property and 
must from its very nature be deemed to have been 
annexed to their ownership. Such a contract, though 
not amounting to an interest in or easement on 
land, certainly creates a benefit of an obligation 
in favour of the other ies and is attached to 
their proprietorship. ch & contract, therefore, 


D 


"under section 40 of the Transfer of Property Act, 
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can be enforced against all gratuitous transferees 


and even against transferees for consideration 


with notice. |p. 398, cols. 1 & 2.] 

A fortiori, such a contract cannot be held to 
be unenforcible Poe the heirs of the contract- 
ing parties. [p 398, col. 2.] ‘ if 

A contract of peeo can be enforced 
against the personal representatives as well as 
transferees of the original parties in the same 
manner and to the same extent as the restrictive 
covenants mentioned in the earlier part of section 
40 of the Transfer of Property Act [tbid ] 

The question whether in any particular case the 
transferee had or had not notice is one of fact 
' which if raised has to be determined on the evi- 
dence. (p. 402, col 1.] š > 

Per ‘Sulaiman, J.—Managers of Hindu families 
ate the agents of those families for the purposes 
of contracts with other parties. They represent 
their respective families to the outside world A 
contract which is entered into by such a manager 
is a contract entered.into not only on his behalf 
but on behalf of his family of which he is & 
member [1bid.] , 

ere & contract is entered into between the 
managers of two Hindu families, the contracting 
parties are the two families represented by the 
two managers, and the contract is binding not 
only on the signatories to it, but also on the 
families on whos» behalf they are entering into 
the contract, and so long as those families continue 
as existing entities and are recognised by law as 
such, the contracts enfered into rues them are 
binding on them, although the members may, in 
the meantime, have changed [p. 402, cols 1 & 2] 

(Case-law discussed ) 


‘First appeal from an order of the 
Additional Subordinate Judge, Basti. 
i Mr. Peary Lal Banerji, for the Appel- 
ants. ^ F 


Mr. Harnandan Prasad, for ‘the Re- | 


spondent. 


. JUDGMENT. 
Lindsay, J.—The material facts are 


set out inthe order of my learned col- ' 


league. ; 
On the evidence furnished “by the 
* zamima khewat" which was drawn up 


in the year 1886, it has already been. 


decided that there was a contract entered 
into in that year providing for a right of 
pre-emption. ‘The period of the contract 
was the period of the Settlement and that, 
&s my learned brother has pointed out, 
was'to -come to an end on the 30th of 
June 1919. It was, therefore, a contract 
for a definite period, and admittedly the 
sale now sought to be pre-empted was 
made on the 10th May 1919, that is, 
within the period of the contract. 


Tt is this sale which according to the. 
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931; 
plaintif gives him his cause of action, 
and thé question is whether he is entitled: ^. 
to enforce his right of pre-emption, aris--, 
ing out pf thecontract, against the vendor, , 
and the purchaser. TEX " 
It is found-that the father of the plaint- 
iff and the grandfather of the , vendor 
signed the wajib-ul-arz and were, there- 
fore, parties to the contract. ^  . 
It has been argued before us that the, -~ 
contract for pre-emption cannot be ere 


H 


"forced on the ground that it is void fr 


uncertainty. A second argument is that. 
such & contract should be held to he 
void because it is opposed to public. , 
policy. A third argument is that the 
contract is void for remoteness, or, to put - 
it in other words, because it is obnoxious;’, 
to the rule against perpetuities. : And 
lastly it is contended that in no case. 
could such a contract bind the representa- 
tives of tke original parties, are? 
.With regard to the first argument, I, 
agree with my lgarned brother that no 
uncertainty attaches to the contract under 
consideration. As he points out, the 
intention was to contract for a definite , 
period, namely, the period of the Settle: , 
ment. . = 
As for the second argument it is quite 
untenable in a Province where pre-emp- 
tion is recognized and encouraged. d 
. As for the fourth argument, namely, 
that a contract of this nature can in no. 
case bind the representatives of the 
parties, that is a matter to be decided by 
the enactment contained in section 37 of , 
the Indian Contract Act. It is nothing 
to the point to say that a man, cannot 
bind his representatives by entering. 
into a contract giving rise to a right of 
pre-emption. Whether a’ person purports’ 
to bind his representatives or not, they 
will be bound by operation of law if the 
law declares them to be so bound, and 
such a declaration is contained in section 
37 above referred to: = 
“ Promises bind the representatives of 
the promisors in case of the death of such 
promisors before performance, unless, a 
contrary intention appears from the. 
contract,” ji i 
Asisevident from illustration (b) to 
this section, the only exception to the, 
rule arises in those cases in. which the |. 
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; petsoriat skill‘or ‘the special’ egmipétence ta 


of?^thé&'-promisor is relied’ upon. No 
suchi- ‘question can possibly ‘arise "in ‘a: 
contraet giving ‘rise to-a right of pre” 


CASH. Ea 


This *class-of rights biiy 'doés-not" 
'inélude a right to enforce pre-emption. 7 


The second class of rights-is defined in , š 
‘the'second clause of section - 40: of: the 


emption. A contract of. that’ nature is!>Transfer' of Property Act:— 


‘within the general-rule and can be enforc- 
ed‘against the re, of:the pro-- 
miséraftér-his death. 

There can be no difficulty- in holding. 
heréthat«the promise can be enforced 
afguinst-the"vendor, the grandson: of the: 
promisor-and his representative within: 

` thé-meaning of section 37; : 

' Jt'r&ém&ins then to be considered whether 
thè-+plaintiff can:enforce his right under: . 
the‘contract 'of;pre-emption -against “the 

purchaser from the vendor. ;The law is- 

f that: ‘tHe*liability under a contract cannot: 

pass‘by an‘assignment-which is the act'of- 

: Tie ‘of the parties to.the contract. ‘It may; 
of course; -be' transferred. by: am agree- 
ment between the "promisee:and promisor.. 
in: citéubistances "which'gmount: to'nova- 
tion or:the making of afresh ‘contract: 

Büt:the liability may "be: transferred: 
by^operation oflaw and it: has to be seen; 
thereforé, .if'the law,- as! we have it 
délires that.a contract. giving. rise to" 
a right of pre-emption can be enforced:- 
against:a- third: party, e.g. an assignee 
“whowas no Perty Mo the original ‘con: 
tract.. . 

We- ‘are thus brought. to ‘a! aio 

i ofitheqüestion whether a contract oftthis:: 
n&türe.bind$'/an assignee on’ the ground» 

- that it contains a covenant which) accord- , 
ing : :tothe phraseology of the "English- 
Law. “runs with.the land"... In this.con- 

: neetion'the law to be considered:in India . 

i&:thé law contained in- section 40- of the- 

Tráünsfér'of Property : Act which lays. 

` down: what. rights or obligations may. 
be enforéed against. a tangtoe gi im. 
moveable property. ù 

"Twwo'classes of rights are deferred’ to in 

_the:section. 'The first-class consists .of - 
rights to restrain the enjoyment of. land. 

. of: to- compel its enjoyment in: a. pat- 

: titular’ manner. These are the’ rights. 

which arise under the “restrictive cove- 

. n&Bts" which:are enforced in equity in’. 

"England on the ground that thè person + 

erititled to the right has’ an "équitable 

interest'in the land or. a'right.i in- ane 


i 


ria panel easement; tz. s, 


“ Where’ a third’ person. is entitléd to.. 
‘the benefit of an obligation arising out of- 
contract'and.annexed-to the-ownership. of: 
immoveable property; but not amounting” 
to. an interest” therein - -OT . easement 
thereon.” š 

` It. seems to me that:-& contract: -giving 
rige to a right.of pre- emption-clearly-falls - 
within this: ‘category. 

The promises. in. such’ a. contract: ig: 
clearly. entitled. to thet- benefit ofthe* 
obligation entered into by: the promisor, 
namely, that when he proposes to sell the 
land, he will give the promisee thè. first 
offer.. ‘The. obligation:-of the-promisor is 
annexed to the ownership: of the land'fof 
itis in: his’ quality as" owner that he . 
undertakes the obligation and-the obliga- '` 
tion:concerns ‘the land.for it's gn, obliga- .- 
tión' to offér the: lend'in the first instance ` 
to the: promised in. case a. ‘sale is’ being: i 
contemplated. , 

And, lastly, the 'benefitiof. the obliga. 

- tion, which arises out of; a- contract for `. 
pre-emption ‘is neither'an:interestin the 
land .nor: an: ‘easement: thereon:' It: is*. 
obviously: not an. easeraent;. and: Tegard 
. being had to the language of section. 541 
of the ‘Transfer of. Property: Actyit canrtot 
amount to an interest in the lands. The.: 
section says that a contract for the sale 
(and therefore-for-the re-sale) of immoye- 
able property’ does not~ of itself-creaie 
“any interéstán : ‘Or eharge''on"such-^pro- 
perty."' The words are "any interest,” - 
and; inimy dpinion, preclude: the ‘notion 
that an'interest even’ of" an- equitable ` 
nature arises. out of such a ‘contract.'-iI°- 
am. of  Gpinion,therefoóre;-thát the: obliga:- 
tion which’ springs ‘from ʻa -contract- giv- - 
ing'.ri&e? to'a'right of *pre-emptioh is 
clearly- one -:which .:fall& - within. thé. 
second.clause’ of section 40 of:the Transfer ': 
of: :Property-Act and'that the ;benefit- of. 
such an. "obligation. though it. amounts ~ 
neither toan? interest in‘ nor to: an ease- 
ment onland, is enforceable- against the" 
persons. ‘specified ` in- the section; that - 
is, transferees. wie zio or “gratuitoug: 
: transferees, . | 
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In'England: the doctrine appears tôt 

‘be:that pre-emptive covenants or cove, 


nants for repurchase give rise to an equit- : 
able interest-in.the.land.. The: result is . 


` the: creation. of.privity of éstate between 
the person entitled :to pre-empt and sub- 
sequent transferees and: it is'on this basis 


that:covenanta for pre-emption are enforc- 


edin equity.against gratuitous transferees’ 
or transferees who take with' notice of the 
eovenanti..  . i ong a 

In India the right to enforce: the’ cove-- 


nant-is given-by Statute, section 40 of the " 
Transfer of:Property ‘Act-where the right: . 


does.not‘amount ‘to an’ interest-in: land. 
T agree, therefore, with my learned 
brother. when he points out that cases 


suchias the one--we have. before:;us are . 


not to. be decided: upon. the' doctrines of: 
the: English Law ‘but must be decided’ 
upon the'law ‘as enacted in. India’ T 
am satisfied: that in’ the present’ case 


the: right is. enforceable ‘against the. 
transferee by. purchase who’ cannot be:- 


allowed to: plead -want:-of notice of- a 
contract: contained - in. the: wagib-ul-arz 


of.the village in which the. property ‘is - 


situated. There remains: the argument. 
about remoteness.. -It issaid-that such a. 
` contract offends'against'the rule relating: 


to, perpetuities:as.laid down-in'seetion 14 ^ 


of-the Transfer of Property Act. . .. 

` .Butelearly that rule can only be-appli- 
. ed'in cases‘where there is an -attempt to 
create: an interest in -property: 'A-con- 


tract for &.right of pre-emption’ or're:- 


purchase does not give rise to any interest - 
in: immoveable property. The: language 
of section 54 of the Transfer of. Property 
Act is clear upon that-point.. It follows 


that the rule against perpetuities-cannot - 
be invoked' for the purpose of arguing" 


that the contract swith which: we are’ 
concerned in this case: isvoid for remote- 
ness.. - 

I have abstained from: comment upon 
the: numerous cases "which: have: been- 
cited before "us in'argument.' They are 
all: set: out'and: discussed’ in the judg-- 
ment of my learned-colleague. I would 
only observe that .it' seems to. me.that: 
in most, if not all, of the cases in India to 
which our attention has been dtawn the 
provisions of section 40 of the Transfer 


of Property Act have .not - received- duş- 
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consideration: "In my opinion this appeal” 
fails.and-sfiould‘be dismissed, . ` ` 
Sulaiman, J.—This is a défendante' 
appeal arising’ out of a suit for pre- 
emption , based on a sale-deed dafed the N 
lOth'of May-1919- The suit was origin-- 
ally: based on: an- alléged custom’ pre‘ 
vailing in the village, which: was*denied. ' 


by the-vendees. The: Court of" first- 


instance, finding that no custom had . 
been: established atid that~the<entry in. 
the zamima khewat relied upon-by the: 
plaintiff^was one of: contract, dismissed : 
the suit. -On' appeal the lower Appellate: 
Court:came to the conclusion that even 
if no custom existed; the' plaintiff: was-- 
entitled to--succeed'on tlie:ground of-a 
contract of pre-emption: Jt may-be - 
noted that; the zamima -khewat- relied :: 
upon by- the’ plaintiff. was prepared at: 
the time: of:the-Settlement of^1886'and'- 
according to'the Gazetteer of the District . 
of Basti, page 1207 this Settlément-was-to ` 
expire’on'the 30th of June: 1919; Thus» 
the Settlement was still in: force at the ` 
time ‘when the sale-deed in question. was: - 
executed and when the alléged cause of 
action in . the plaintiff's favour’ arose. ' 
The -lower Appellate ‘Court accordingly 
set-aside the decree of the First Court 
and: remanded the case for trial on- the. 
merits. An appeal by the- deféndants:: 
was disposed of by a Bénch':of this - 
Court of which: the judgment is report- 
ed'as-Basdeo Rai v. Jhagroo- Rai (1). 
This :Court modified’ the order to ‘this - 
extent that it sent’ the case- back to: 
the-First. Court’ with direction! to- the ` 
plaintiff-to amend ‘his plaint:'sg as. to: 
base - his claim. on the ground ‘of‘contract'” 
also. As‘a-result-it' may now:be taken - 
to be finally settled for the-purposes of ° 
this;case, that no custom: of--pretemption - 
has*been proved to exist. : 
"When. the case*went ‘back to the 
original Oourt, the suit' was again. dis- ' 
missed on‘ the ground that there was~ 
no‘ evidence on the record to show that 


‘either the plaintiff amd his predéeessors : 
,or'the defendants and their predecessors e 


had'signed the zamima khewat ‘which : 
was prepared in place 'of the ordinary ' 
wajib-ul-arz. ‘The lower Appellate Court; 
O 66 Ind. Oas, 372; 20° A L. J. 464; 4 U. P. 
B. ? (AY 80;, (1922) A. T, R? (A.Y 281; "44-A, STL --. 
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however, admitted a complete copy of 
the whole Record of Rights and found 
that Gopal Rai, the father of the plaint- 
iff Jhagru, and Dudhnath, the grand- 
father of the vendor Munna Rai, apparent- 
ly signed it and were assenting parties 
tothecontract. Relying on two casesofthis 
Court, it held that in any case , there was 
& prima facie presumption that the con- 
‘tract was mede by all the then co-par- 
ceners and was binding upon them, and 
evenan absence of their signatures would 
not justify an inference that they had 
not agreed to it, It accordingly sent 
the case’ back once again for disposal of 
the remaining issues. fF 

The defendants have come up again in 
appeal to this Court and urge that the 
suit should have been dismissed. I may 
note that in the course of the argument 
no suggestion has been made that the 
plaintiffs father and the vendor's grand- 
` father had not signed the zamima khewat. 
The points which the learned Advocate 
for the appellants has strongly urged 
may be enumerated as follows:—Firstly, 
that the contract of pre-emption - was 
void for uncertainty. Secondly, that it 
was against public policy. Thirdly, that 
it offended the rule against perpetuties. 
And fourthly, that in kny gase it cannot 
bind the representatives of the original 
parties to the contract. 

The wajib-ul-are or the zamima khewat 
does not embody the contract itself but 
is merely a prima faice evidence that 
such a contract was entered into by the 
co-sharers atthe time of the Settlement. 
In the absence of anything to the con- 
trary, sich a contract must be presumed 
to have been intended to hold good for 
the whole period of the Settlement and 
not longer. In cases of districts which 
are not permanently settled, such Settle- 
ments are ordinarily for fixed periods 
of 30 years. It cannot, therefore; be said 
that this contract of pre-emption was for 
such an unknown orindefinite period as 
to make it void for uncertainty. The 
intention of the co-sharers obviously was 
to enter into acontract for the period 
of the Settlement. There is no uncer- 
tainty as to their intention. Section 29 
.of the Contract Act can, therefore, have 
no ‘application, In the case of Bimal 
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Jati v. Biranji Kaur (2) both Sir Arthur 
Strachey, ©. J., and Banerji, J., remarked `. 
that such ‘a covenant for pre-emption | 
was not void for vagueness or uncer- 
tainty.” I may add that if thercontract 
had been for an unlimited period of time 
it might well have been contended that 
it. was unenforceable against the heirs 
and the representatives as being tco 
vague and uncertain. . 

Bo far as these Provinces are concerned 
itis not possible to contend that a con- 
tract of pre-emption is against public 


‘policy. It is well-known thatfor a large 


numberof years suits for pre-emption on 
the basis of contracts have been decreed 
by this Court. Furthermore, when in 
numerous villages even a custom of pre- 
emption has grown up and has been en- 


forced, it cannot be said that a contract 


of pre-emption is against public policy. 
Nor can, in my opinion, the rule of 
erpetuities apply under the Indian Law. 
t may be conceded that in England the 
view has been expressed that a covenant 
for re-purchase ‘without any definite 
limit as to the period of time within 
which the covenant was to have effect’ 
could not be enforced; vide the case of 
London and South Western Railway v. 
Gomm (3) and subsequent cases. It must, 
hówever, .be borne in mind that the rules 
of English Law have to be applied to 
Indian cases with great caution. In 
Gomm's case (3) the ratio decidendi was 
that a contract of sale did create an equit- 
able interest in land and was, therefore, 
within the rule of perpetuties. Cases in 
India, however, are governed ‘by the 
Contract Act, the Transfer of Property 
Act and the Specific Relief Act. ' Section 
54 of the Transfer of Property Act (which 
came into force before Gomm'& case (3) 
was decided) expressly provides that a con- 
ee for the sale of immoveable property 
oes not of itself create “any interest in 
or charge on such property.” In the face 
of an express statutory provision of this 
kind, it is impossible to urge that a con- 
tract of that kind creates any interest, 
legal or equitable, in the property at all. 
(2) 92 A. 238; A. W. N. (1900) 49; 9 Ind. Dec. 
(N.'8.) 1190. 
0} (1882) 20 Oh. D.562; 51 L. J. Ch. 530;' 46 
L, T, 449; 30 W. R. 620. E . 2 
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The rule against perpetuties is embodied 
in section 14 of the Transfer of Property 
Act and under it no transfer of property 
can operate to create an interest which 
is to e effect beyond the legal limit 
prescribed therein. When a contract of 
pre-emption is entered into by the pro- 
. prietors of a village, there is no transfer 
of any property effected at all. Section 
14, therefore, in terms cannot apply to 
it. If it be conceded that a contract of 
pre-emption does not create any interest 
in land, it would be very difficult to 
contend that such a contract comes with- 
in the rule against perpetuties. Such a 
rule cannot apply unless an interest in 
land purports to have been created. 
The learned Advocate for the appel- 


lants has strongly relied on &' number, 


of cases in support of his contention. 

The earliest case is that of Sreemutty 

. Tripoora, Soonduree v. Juggur Nath Dutt 
(4). That case was decided long before 
the, Transfer of Property Act was passed 
and can, therefore, be easily distinguished. 
The next important case is that of 
Nabin Chandra Soot v. Nabab Ali Sarkar 
(5) In that case the contract was embo- 
died in & private document and was to 
re-convey the land for & fixed considera- 
tion in the event of being called upon 
to quit without specifying any period 
of time. The learned Judges of the 
Calcutta High Court quoted passages 
from English cases, principally that from, 
Gomm's case (3), to the effect that a cove- 
nant of this character which bound the 
cóvenantor to convey the property to the 
vendor ‘without any definite limit as to 
the period of time within which the cove- 
nant was to have effect' could not be 
enforced. 'lhe view expressed therein 
was that no limit could be imposed upon 
the power of alienation which extends 
‘beyond any definite period' and which 
contravenes the doctrine of remoteness. 
This last case.was considered by two 
learned Judges of the Calcutta High 
Oourt in the case of Kalimuddin Bhuya 
v. Reazuddin Ahmad (6) and was dis- 
tinguished on the ground of there having 


(4) 24 W. R. 321. 
(5) 5 O. W. N. 343 at p 
(8) 4Ind. Cas. 
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been a devolution `of interest óf one of 
the: parties.by inheritance. The learned 


r Judges, however, held that the covenant 
»by itself was not ‘void but was valid in 


law and could be enforced against the m 


covenant or as wellas & purchaser with 
notice from him, and a case of our Court 
was quoted with approval. ; 
The next case is thatof Nabin Chandra. 
“Sarma v. Rajani Chandra Chakravarti 


. (T). There too the claim for pre-emption 


was based on & clause contained in & 


. private document. Mookerji, A, O. J. 


remarked that it was "firmly settled 
that an option to arise on any in- 
tended sale or other.particular kind 
of alienation by the owner, e. g. 8 
right of pre-emption of first refusal, is 
subject to the rules against perpetuities, 
and to bind the land or property, must 
comply with it, unless the right is con- 
ferred by Statute. ' It may be entirely 
void, even where limited to & proper pe- 
Tiod, if inténded merely as a total check 
on alienation by the owner." 

“At page 904* the learned Judge, in 
repelling the argument that in particular 
contingencies the covenant might not 
contravene the rule against perpetuities, 
remarked: I 

"To test whether å covenant violates 
the rule against perpetuities, we must 
look, not to the particular events which . 
may have actually happened but ‘to all ` 
possible contingencies........ In the light 
of this principle, itis abundantly clear 
that the covenant in this case is obnoxious 
to the rule against perpetuities." 

It is apparent that the learned J udge 
regarded such a covenant as altogéther 
void and not only unenforcible against 
the representatives. This must of necegsi- 
ty be so; if a covenant does actually 
offend the rule against perpetuities, it is 
void ab initio. The logical conclusion to 
which one would then be driven would 
be that such a covenant cannot be enforc- 
ed against even the parties to the' con- 
tract. With great respect to the learned 

' Judges of the Calcutta High Court I 
think that the effect of the provision 
contained in section 54 of the Transfer 
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of.Property Act was altogether overlooked 
and ‘the basic principle: underlying the 


English cases that such a contract creates . 


an. interest 1n.land so as to bring it 
within the rule of perpetuities, was not 
fully appreciated. . 

` Tyabji, J., ina very learned judgment 
reported as Avula Charamudi v. Marri- 
boyina Raghavulu (8) has most clearly 
brought out the great distinction which 


subsists between the rules of English Law: 


and the Indian Statutory Law. He. has 
pointed out that it is settled beyond 
argument that an agreement merely per- 
- sonal not creating any interest in land 
is not within the rule against perpetui- 
ties and he. has ‘shown how the English 
cases are on.that ground clearly disting- 
uishable and cannot apply to a case 
arising in India which is -governed by the 
Contract Act, the Transfer of Property 
Act and the Specific Relief Act. He 
has also very cogently remarked that, if 
the right that is sought to be enforced 
were to depend upon the existence of an 
interest in the land and that interest it- 
gelf were void in law as offending against 
. the rule against perpetuities, it would 
not matter whether the persons that are 
before the Court are those who have 
themselves been parties to the transaction 
attempting to create the interest or that 
they are strangers or transferees. I fully 
agree with the view expressed by the 
learned . Judges. of: the Madras High 
Court, In fact there is no good answer 
tothe contention there put forward that 
if a covenant of this kind’ were to be 
avoided on the rule against perpetuities 
the covenant must be deemed to be 
wholly void and not as Hit were valid 
against the parties and invalid against 
their representatives. I 
Even inthe judgment of this Court 
in Gopi Ram v. Jeot Ram (9), on which 
strong reliance has been placed on behalf 
of the appellants, it was conceded that 
a contract of sale of immoveable property 
created no interest in-immoveable pro- 
perty as laid down in ‘section 54 of the 
Transfer of Property Act, and if no 


(8) 28 Ind. Cas. 871; 39 M. 462, 28 M, L. J. 471; 
18 M. L..T.-76; (1915) M. W. N. 596. = 
(9) 82 Ind. Cas. 646; 21 A> L. J, 430; 45 A. 
478; (1993) A. I. R. (A) 514, ` 
° 
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interest is created -in immoveable pro’. 
perty under a contract of.sale, the: latter” 
cannot be vitiated. by the rule against 


In view of these authorities and the. 
statutory provisions in. India, I.am of. 
opinion thatthe contract.of pre-emption. ` 
cannot be held to be invalid and.unen- - 
forcible on the ground that it offends: ` 
the rule.against perpetuities. 

The last point urged on behalf of the: - 
defendants-appellants is that even if such- 
contract was not altogether void it was 
certainly unenforcible against any per- 
sons other than the actual parties to the 
original contract. That atthe time when. 
the contract was entered into by the co- 
sharers it must have been contemplated 
by.them. that it would hold good during ' 
the whole period of the Settlement, cannot 
seriously be disputed: Weall know what 
the intentions of the proprietors at the ' 
Settlement times usually are. They enter 
into a number of agreements, all -ulti-- 
mately recorded by the Settlement: Officer, . 
which are intended to be binding. on the 
whole co-parcenary , body while. that. 
Settlement lasts. There cannot, theres- 
fore, be much doubt thatthe’ intention , 
of the proprietors at the time when the , 
contract was certified before the Settle; ; 
ment Officer, clearly was-that it would 
be binding on all proprietors, whoever 
they may happen to be during the 
whole of the coming period of. Settle- 
ment The question whether in point 
of law such an agreement. could bind 
their representatives is,. of. course, quite. 
another matter. 

The line adopted. by the learned Ad- 
vocate for the defendants-appellants has 
been that such a contract was in. sub- 
stance a contract entered into by the 
then proprietors for themselves as -well 
as on behalf of their future heirs and 
representatives. The contention, there-' 
fore, is that these proprietors.had no 
power whatsoever to enter into a contract ' 
on behalf of their future heirs and repre- 
sentatives, and if they did, that.contract. 
could not bind the latter. Iam of opinion. 
that this is not & correct. appreciation of 
the position of the proprietors. They 
did not enter into any contract ‘acting 


as'agents of their future heirs or repre- - 
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` sentatives, but they by, -virtue of their ` ' 
. thëre can be no doubt that & contract 


position as  proprietors, entered into 
a contract themselves. If a contract 
entered into by them. is held to be 
enforcible against their heirs or repre- 
sentatives also, it is. not necessarily 
tantamount to. holding that the. proprie- 
' tors had authority to enter into a 
contract as agents of their heirs and re- 


, presentatives, . A contract of, pre-emption 


. in ‘sbstance is a contract that. before 
_ any share in the village is ‘transferred 
. lo a stranger, an offer would be made 
_ to'the other co-sharers, or to put.it 
` in a negative way, a contract -that, no 
transfer shall. be effected to a stranger 
. without an offer. having. first been made 
to the other co-sharers. Such a contract 
,. is made by the then .proprietors in 
respect of.the property which they hold 
at the time. . No-one says that it creates 
` any interest in.or.charge or easement on 


that property. Nevertheless it is an agree-' 


` ment made in respect of their. property 


proprietors. ‘If the.law,makes such a 


' 'eontract of: the then owners enforcible , 


`: against their representatives that neces- 
sarily does.not confer.on them a power 
, to. actas the agents of their- represen- 


tatives. ` In my opinion. there is a clear. 


- distinction between the, contract of A 
. being enforcible under the law against his 
. representatives and the power.of A’ to 


. representatives. 


. may. well be. consistent . with the provi- 
; sions. of’ Statute. -As s matter of fact 


it is well-known that claims 'of.pre- ` 
, emplion.a&re brought after the property 
-' has, been ' transferred, and they 'are. 


enforced against the stranger tranóferees, 
~ who were no parties. to the contract. 
". If the contract entered. into by.-the 
- proprietors was not-void on the. ground 
`: of uncertainty or- as being against 
; public policy or as .oftending the rule 


' against perpetuities, then the question is_ 


. why could -it not be. enforced against 
"his' legal. representatives ?; Section ‘37 
` of - the Indian Contract. -Act.. provides 
` generally that “promises ‘bind the-repre- 

sentatives of the promisors unless a 


£ontrary intention appears from ~ the 


and by: virtue of their .pósition as 


..& right ‘to 

of -the latter .property or to compel 
enter into. a contract on behalf of his © 
"The ‘latter ` position ` 
' cannot be maintained, but the former . 


ergo? 


contract’. I have already remarked that 


of pre-emption ‘when entered into by 
the proprietors for the time being is 
intended .to be binding on all the co- 


-sharers whoever they may be during the ` 
. whole: period of the Settlement. 


In such 
& contract there is nothing to-show & 
contrary intention not to bind the re- 
presentatives. . If a icontract of pre- 
emption be treated as nothing- more 
nor less than &.contract of sale, then 
under section 27 of ‘the Specific ; Relief 


.Act such a contract can, under certain 


circumstances, be enforced against the 
representatives of the original parties 
to the contract, . f 
Again, section 40 of ‘the Transfer of 
Property Act lays -down a ‘statutory 
provision which requires a careful con- 
sideration, I am aware that in none 
of. the cases cited before us section 40 
was applied to -a contract of pre-emption. 


” Nevertheless I. have come to the-con- 
‘clusion that such a contract must come 


within the wide scope of that section. 
That section provides ‘that “where, for 


-the more, beneficial .enjoyment « of his 


own immovable property; :&' ‘third 
person ` has, „independently :of- any 
interestin the immoveable property of 
another .or of any easement thereon 
restrain ‘the ' enjoyment 


its. enjoyment in a particular manner, 
or where a third person is entitled 
to the benefit of an obligation aris- 
ing out .of contract and annexed to the 
ownership of immovable property, but 
not amounting’ to: am interest therein or 
easement thereon, sich right or obligation , 
may be enforced against a: transferee ` 
with notice thereof or.a gratuitous trans- 
fereee of the property affected thereby, 
but not against a transferee for con- 
sideration and without notice-of the right 
or obligation, nor .against such property 
inhishands" > `> - j ° 
.I concede that a right of pre-emption, 
which-may he described as a right-of 
first- refusal, cannot be described to be 
a right to restrain‘the enjoyment of the 
others’. property or to compel its; en. 
joymentin a particular manner. There 


‘- is really no: restraint on the enjoymeng 


£ 


* 
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- of the property at all. The occasion 
for the right arises when the owner 
wishes to exercise his right to dispose 
"of it and is most often enforced after 
the disposition has been actually made. 


Iam, however, distinctly of opinion that ` 


such a contract does come within the 
second part of the section. When all 
the proprietors enter into an agreement 
by which they bind themselves by virtue 
of their position as proprietors that within 
atime fixed no transfer shall be effected 
without a first .offer having been made 
to the other co-sharers, they are entering 
into a contract out of which an obligation 
arises on each, to the benefit of the 
other co-sharers, and which obligation 
is annexed to the ownership of the im- 
moveable property (not annexed to the 
property itself) and does not amount to 
an interest therein or easement thereon. 
The section speaks of the benefit of an 
obligation 
Rad nol only arising “out of & breach 
of contract. It follows that the section 


would apply when a contract subsists, , 


even though no occasion has arisen for 
its performance, and even though no 
breach has actually taken place. In 
other cases other than that of pre-emp- 


tion, there may be a suit to restrain an ` 


 apprehended infringement. The only 


other words in the section which require ' 


: me consideration are the words 'an- 

neared to the ownership. This latter 
` expression cannot be understood to mean 
. ‘creating any interest or charge in the 

land’ but simply ‘relating to the owner- 
` ghip, or ‘by virtue of the right of’ pro- 
prietorshipl' It is apparent to my mind 


that a contract of pre-emption entered ` 


into by the proprietors though a personal 
` one, in the sense that it creates no in- 


terest in land, is -also entered into by - 


' virtue of their position as proprietors 
- and is entered into in respect of their 


property and must from its very nature - 


be deemed to have been annexed to their 
ownership. Having regard to the true 
` conception of such a contract of pre-emp- 
tion, Í am of opinion that though not 
amounting to an interest in or easement 

^ on land, it certainly creates a benefit of 
. an obligation in favour of the other parties 


. and.is-attached to their proprietorship. 
RATA oe a C W. - . - x 
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arising out of contract ` 


. c (i3 


Such &' contraet, therefore under the law 
can be enforced against all gratuitous . 
transferees, and even, against transferees 
for consideration with notice. A fortiori 
such & contract could not be held to be 
unenforcible against the heirs of the 
contracting parties. If my interpretation 
of the section is correct then we have. a 
statutory provision which makes contracts 


‘of pre-emption enforcible against the re- 


presentatives of the original parties. No 
question of its offending against any sup- 
posed rule of perpetuities or its being 
against public policy would then arise. On 
the other hand, if the Caleutta view were 
carried to its logical conclusion, then 


.not only a covenant for pre-emption, but 


even & contract for sale or a contract for 
reconveyance within & fixed period would 
become unenforcible [a8 soonas any of the 
original parties dies. That is to say, if A 
selis his property to B absolutely and B 
enters into & separate and independent 
contract with A for consideration and 
undertaking that the property would be 
reconveyed if the amount is repaid, with- 
in, say, & year, and, unfortunately for A, 

dies within that time, the former can 
never get back the property. I find my- 
self unable to accept this view. 

I think that a contract of pre-emption 
can be enforced against’ the personal 
representatives as well as transferees of 
the original parties in the same männer 
and to the same extent as the restrictive 
covenants mentioned in the earlier part of 
JU E 40 of the Transfer of Property 

ct. 

It may, however, be contended that the 
application of section 40 toa contract of 
pre-emption is not supported by any 
authority in the sense that so far as is 
known, it has not been directly applied 
to a suit for pre-emption. based on con- 
tract. Even accepting this to be so, 
I must say that my conception of a con- 
tract of pre-emption is quite consistent 
with the conception which has found 
favour witha number of learned Judges 
of this Court. 

The earliest case that I may refer to 
is the Full Bench case of Ishri Singh v.. 
Ganga (10). Oldfield, J., remarked in that. 


_ Q0) 2 A. 876; 1 Ind. Dec. (x. &) 1104, C 


‘ 
. 


` 
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case that “whena wajib-ul-arz records a 
right of pre-emption by contract between 
the ‘share-holders,.it is evidence of a 
contract binding all the parties to it 
-and their representatives, and there will 
be & presumption that all the share- 
holders assented to the making of the 
entry, and in consequence were assenting 
parties to the contract, of which it is 
evidenee, and it will be, however, open to 
those repudiating the contract.to rebut 
the presumption." Similarly Spankie, J., 


remarked that “when' such a document - 


has been attested before the Settlement 
- Officer, such a record is primafacie bind- 
ing on all the co-sharers, and cannot be 
repudiated by any. one succeeding to or 
acquiring a share except as permitted by 
section 91 of the old Rent Act.” Pearson, 
J., agreed with the opinion expressed by 


Oldfield, J., and Straight, J., agreed with - 


the opinion expressed by Spankie,J. ., 


I would next refer to another Full 
Bench case of Karim Bakhsh Kham v. 


Phula Bibi (11). Pethram, C. J., there. 


remarked: “It has always been consider- 
ed—and this view has been acted upon 

—that agreements 'of' this nature run 
` withthe land to this extent, that a co- 


sharer wishing to purchase, and to whom - 


the property has not been offered, can 
follow it in ‘the. hands of the vendee, 


and get possession of it himself. If this: 


` imsó, the agreement so far runs with 
the land; and if it does so to any extent, 
it must, in my opinion, do so to the full 
extent of the agreement.” Straight, J., 
Oldfield, J., and Broadhurst, J., agreed 
with that opinion and so did Tyerell, J. 
The conception of a contract of pre- 


emption having such a connection with. 


land as to bind representatives of the 


original parties. can also- be gathered. 


from other Division Bench cases. In 
Gokalsingh ' v. Mannulal (12), where 
. the pre-emption clause was based ona 
contract, Mahmud; J., in a separate 
written n which does not fully 
appear in ‘the report, remarked: “The 
-mere- apportionment of revenue and 


the disseverance of the liability to that | 


ü1 8A 102. A. W. N. (1886) 24;°4 Ind.. Dec. 
(N. 8) 1115 (F 


m dd 7 A.TIB; A. W. N. (1885) 203; 4 Ind, Dea. 


(N. 8. 519 
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"ment between 


' 899 
revenue could not, ipso facto, defeat a 
covenant relating to pre-emption entered 
into by all the co-sharers for the time 


_ being, and which covenant ran as an 


incident of the tenure of the lands 
owned by them before such partition.” 

In the case of Kuar Dat Prasad Singh 
v. Nahar Singh (13) it was again re- 
marked that ‘this pre-emptive right runs 
with the land.’ ' 

In Ramjiwan Sahu v. Rituraj Singh 
(14) it was again held that 'the right 
of pre-emption was one created by agree- 

l the do-sharers of the 
village, and constituted a covenant 
which attached to and ran with the land’ 

It is true that these cases were referred 
judgment which he delivered in the 

ull Bench case of Dalganjan Singh v. 
Kalka Singh (15). At page 19 he re- 


to by Strachey, C. J. in the leading 


tatto] ran n 


apply a technical term of the ‘English 
real property law.” The point: was not 
at all necessary for the decision in that 
case, but the remark is entitled to 
great weight. All that the learned 
Ohief Justice, however, meant was that . 
1t was improper to import the technical — 
expression ‘covenant runiiing with the 
land’ from the English real property 
law and apply it to pre-emption ag 
understood in India, No one can dis- 
pute the correctness of that observation. 
The expression ‘covenant running with 
the land’ is a technical expression 
which has. a special meaning in the 
English real property law. Tt is cer- 
tainly not proper to say that pre-emption 
18"& covenant running with the land 
in the sense in which that expression. 
is used in English Law. .What, how- 
ever, had .been expressed in previous 
cases was that the right was of, such a 
nature -as not only to affect the persons 
who were actual parties to the contract 


13) -11 A. 357; i : 
A E ; A W.N. (1889).79; 6 Ind. Dec. 


(14) “A. W.-N.(1889)81 - 


(1889) 
_, (15) 22 A.1; A. W. N. (1899 ; - 
1095” a’ By, U A We N. 0899) 111; 9 Ind. Deg 
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.butialso their representatives. Even sions of ‘section 37 of the Contract Act 


„after the observations of Strachey, C. J., 
a Bench of this Court in Bahadur Singh 
v. Ram Singh (16) again used the ex- 
pression ' run with the land. ; 
` „In view of the ‘conception of an 
‘agreement of pre-emption as entertained 
,by so many. Judges of this Court, who 
-had Aa vast, experience. of pre-emption 
cases, I am of opinion that its obliga- 
„tion must be deemed to be annexed to 
.the ownership of land. though not 
annexed tothe land itself. Even bear- 
.ing in mind that section 40 of the 
Transfer -of -Property, Act has not .so 
far been applied to. a covenant of pre- 
emption,-I-have come to the conclusion 
that: its: language covers such a right. 
“That section- was not directly consider- 
„ed .in any: of-the cases which have 
~so far held that such.a right was un- 
„~ enforceable :against the representatives. 


.. ‘Coming: to: the, two recent cases ‘of 
..the-Allahabad: High Court, Balli Singh 

. ~ v. Raghubar’ Singh: (17) and Gopi Ram 
v..Jeot' Ram: (9), I must at once men- 
tion that the previous, Allahabad cases 
.to which I. have referred; were not vat 
all cited «before. the: Bench nor was the 
applicability of section 40 of the Trans- 
‘fer of Property Act pressed. I may 
;also-add: that the learned Judges were 
‘to a great -extent 
circumstance - that -in both of those 
“cases the contract was «intended to be 
operative for an unlimited period of 
time. - At -page 414* it was remarked 

. ‘the:village being permanently settled, 
“+no time: is fixéd-for the revision- of 


records,-and that, therefore, the covenant . 


‘might bind : people for an indefinite 
„period. Similarly: in-the latter case, at 

page 433*, .it-was pointed out that the 
. agreement was to re-convey the land 
. whenever. demanded to do so on the 
payment of.& certain sum ~and that 
' “there was no limit of time in which 
e the sale.was:to be remade.’ On the 
. game page it was further remarked 
-that it. was doubtful whether the provi- 
353. 
d 
495..(1993) A. L- R (A) 511. : 
, "Pages of 21 A. L, J, TE 


- 


influenced by the . 


. . (16) 27 A: 12; A. W.N. (1804) 149; 1 AL. J. a 61 
* 353.” W. N. 157; 


enabled an owner óf an immoveable. 
.property to enter into an agreement 
with another imposing. & restrictive 
. covenant for an indefinite period on the 
- disposition of the said property,.so as, to 
bind his heirs and representatives... 
It is, therefore, possible to distinguish 
both these cases. on the ground that 
the contract was intended to-be enforced 
for an indefinite period of time. In 
, the present case, however, it. has already, 
been noted that the contract could: not 
|; have been intended to be operative 
beyond :the period of about,30- years 
fixed for the Settlement of 1886. The 
learned Judges had before them certain 
observations contained in the judgment 
‘of the Madras High Court .in the ‘case 
of Avula Charamudi v. .Marryboyina 
: Raghavulu (8) as against. the Calcutta 
.cases,.as well as two Bombay cases. 
They came to the. conclusion that. “the 
balance of authority. appears to bè on 
the side of the vendees.” Main reliance 
was placed on the remarks of McLeod,‘C. : 
J.,inthe case of Dinkarrao Ganpatrao v. 
Narain Vishnath (18), quoted .as , fol- 
lows:—“The principlé which underlies the 
rules of pérpetuities applies to this class 
of ‘contracts’. - These, exact words are, 
however, to be fownd.in' the head-note 
and not:in,the judgment itself, though 
, they, may well be taken to represent the 
gist of his conclusion. ' . 
At page 206* the learned Chief, Justice 
remarked-that contracts creating a right 
of pre-emption, which cannot be. specifi- 
cally enforced until the proper occasion 
arises in, the future, “do not according to 
the law.in India create an: interest in 
land either equitable or executory,” they 
do:create rights which are capable, of 
-being enforced with regard to the land 
in certain circumstances against. third 
parties, and then after referring .to the 
judgment of their Lordships of the Privy 
Council, in the case of Maharaj Bahadur 
.Singh v. Balchand.Chowdhury (19), re- 
(18) 82 Ind. Cas. 628, 47 B. 191; 24 Bom, L. 
R. 449; (1922) À LR. (B). 84. š 
Ind. Cas. 702; 48 I. A. 376; hm 
2 P. L. T. 131; 6 P. L. J. 103;.25 O, 


82 Ind. Oas. 643; 21A. L.'J..413; 45 A. W.N 770,3 U. P. L. R. (P. O.) 29; 14 L; W; 254 
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` marked at page 210*- “but the judgment 

indicates that in spite of section 54 of the 
` Transfer of Property Act the agreement 
could: be read as creating an interest of 
such-a nature as to bring the agreement 
itself within the rule against perpetu- 
ities.” I know of no authority for saying 
that where no interest in land, legal or 
equitable, present or füture, is purported 
to have been created and the rule against 


perpetuities does not apply, the principle. 


underlying that rule can apply. I would 
say with great respect that deduction 
does not follow from the j udgment refer- 
red to above and that in any case it would 
not apply to & covenant for pre-emption. 
In the Bombay case the agreement pur- 
ported to give his heirs a Tight to buy 
the land at the original price and was 
unlimited in point of time. I may also 


add that another learned Judge of the: 


Bombay High Court, i. e., Pratt, J., had 
been of opinion that “if the intention was 
merely to create a 
the covenant is good and binding on the 
covenantor and covenantee and their per- 
sonal representatives" but he held that it 
created no future right in rem. ` 

Now, the Privy Oouncil case of M aharaj 
Bahadur Singh v. Balchand Chowdhury 
(19) was of a peculiar nature inasmuch 
as the plaintiffs had not sued for Specific 


performance but on title alleging appa- 


rently. that the agreement amounted to a 
grant, and that the plaintiffs had taken 
"possession of the land and were then dis- 
fis’ contention that the contract was: 
binding upon the assigns under section 
40 of Act IV of 1882 because that Act was 
passed before the decision in London and 
South Western Railway v. Gomm (3), and 
was not confined to restrictive covenants 


but applied to every obligation arising . 
out of contract and annexed to the’ 


ownership of .immoveable 
Chamier, C. J., remarked: 

that that contention was, correct, we have 
to consider next whether the plaintiff is 
entitled to maintain the suit.” i 
opinion the plaintiff had “failed to prove 
any title to the land in suit". Their 
Lordships of the Privy Council in affirm- 
ing the decree pointed out that “for 
- *Page of 47 B—[Ed] : —— CC CCC i — 
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property, 
‘Assuming 
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.could not be done. 


personal obligation 


ossessed, While referring to the plaint- , 


In his' 


Aot oc 


the appellants, therefore, to 7uccéed' it _ 
is essential to show that this agreement, 
created in them some present estate or | 
interest which would prevent the Raja. 
from.having made the grant." That 
could only be effected' by reading the 
deed as a grant in perpetuity, which 
The covenant in that - 
case was to the effect that if the plaintiff 
society should require any place on the 
hill for erecting Mandir and Dharamsala 
and for doing repairs and making bricks 


for the said ‘purpose, in that case the 


Raja and his heirs should give land, 
stones from the hill and timber free of 
costs. Their Lordships remarked‘ that 
such acovenant did not and could: not 
run with the land and could not ‘be’ so 
enforced, Their- Lordships further re- . 
marked that if the deed be -regarded as 
an ‚agreement to grant in the future 
whatever land-might be selected as a 
site for a temple, as the ‘only interest 
created would be one to take effect by 
entry at a later’ date, and as this date 
is uncertain, the provision is bad as 
offending the rule against perpetuities, 
for the interest would not then. vest in 


. presenti, but would. vest at the expira- 


tion of an indefinite time which might 


extend beyond the expiration of the pro- 
'per period. 


It is to be noted that the deed in ques: 
tion had been executed’ on May 16th, 
1872, long before the Transfer of Property 
Act came into force, and ite validity had 
to be tested according to the rules'of the 
English Law and independently of the 
‘provisions of section 54 and section 40 
of the Transfer of Property Act. It is 


‘also noteworthy that the covenant was 


quite unlimited in point of time, and’ 
was sought to be enforced against trans-. 
ferees from transferees. I should further 
like to point out that thé covenant ' 
in that case is clearly distinguishable 
from a covenant for’ pre-emption 
which neither creates any present 
interest in land nor’ is an: agreement 
to grant in the future any interest in 
land. .It is not as if any legal or equit- 
able interest, present or future, were 
created inthe land. The right is enforc- 
ed as a mere contract, and is enforced 
against the representatives-of the origina" 


rv 
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parties-under the' statutory *provisions 
.contained in section 37 of the Contract 
_ Act; section 27 of the Specific Relief Act 
-and section 40 of the Transfer of Pro- 
‘perty Act. When a covenant of pre- 
emption does not amount to any interest 
"present or future in immovable property, 
it is difficult to see how it would come 
within the, rule, against perpetuities. 
And if it did, it would be void altogether 
and not only partially invalid. 


* 


The period of 30 years: fixed for the 
ordinary Settlements is after all not so 
unconscionably long as necessarily to 
exceed the legal limit prescribed under 
section 14 of the Transfer of Property 
Act, viz., the lifetime of one or more 

. persons living at the date of such trans- 
fer (oragreement) and the minority of 
some persons who shall be in existence 
at the expiration of the period. Further, 
the provision -in section 40 regarding 
notice indirectly imposes a time-limit 
ss‘ for all practical purposes the proof 
of ‘actual notice will become more 


and more difficult with the lapse ‘of: 


time, 
` Iam, therefore, of opinion that the con- 
tract of pre-emption. as evidenced by thé 


entry in the Record of Rights was not- 
unenforcible against the personal heirs. 


of the original parties; or -their trans- 
' ferees-with notice, so long as the Settle- 
ment continued, I may say that the 
question whether in any particular case 
the transferee had or had not notice is 


one of fact, which if raised has to be de- 
termined on the evidence. 


The present case- can also, in my 
opinion, be disposed of on a shorter 
ground. The parties to the original 
contract were the father of the plaintiff 
.., and the grandfather ofthe vendor. Both 
were Hindus and. prima facie they form- 
ed joint Hindu families. Managers of 
Hindu families are the agents of those 
families for the purposes of contracts 
with other parties. . 
respective families to the outside world. 
Á contract which is entered.into by 
such a manager is a contract ‘entered 
into not only on his behalf but on behalf 
eof his family of which heis a member, 
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ey represent their | 
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The contracting ‘parties, therefore, aré 
the two families represented by the two ' 
managers, and the contract is binding 
not only on the signatories to it but 
the families on whose. behalf they are, 
entering into the contract. In this view: 
of the matter it .is apparent that no 
question of this contract being enforced 
against the- personal representatives of `` 
the original parties at all arises. "The. 
families are still the same though the 
members of it may have changed. The 
contract was.by one family in favour of 
the other and: was to hold good during 
the whole period of the Settlement, 80 
long as these families are existing 
entities and are. recognised by law as 
such, the contracts entered- into between 
them are binding on them. The defend 
ant-vendees cannot escape from the 


-obligation by simply saying that the 


original signatories to the contract -are 
dead. . If those signatories had authority 


-to bind their respective families, . then 


the families are bound even after the 
deaths of their agents. The contract, 
therefore, is really being enforced against 
the original party toit, viz, the vendor's 
family and its present transferees, ` 


I am, therefore, of opinion that the 
order of the lower Appellate Court re- 
manding the suit with direction to dispose 
of the other issues involved. in the case 
was correct, and I would, therefore, dis- 
miss the appeal. : a NE 


. By the Court.—The appeal fails and 
is dismissed with costs. ^ . 


2. K | Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
FULL. BENCH. i 
MISOELLANEOUS Case No. 281 or 1923, 
December 20, 1923. m 
Present; —Mr. Justice Lindsay, Mr. 
Justice Sulaiman and Mr. Justice 
: Kanhaiya Lal. 
Lala GOVIND RAM—APPLICANT 
I versus. 
KUNJ BEHARI LAL AND OTHBR8— 
OPPOSITE PARTIES. ` y 
Agra Tenancy Act (II of 1901), 88. 198 (a), (g), 
199, 201—Prommncial Insolvency Act (V of 1920), 
s. 28 (2)—Civil Procedure Code (Act V of 1998), 
0. VIII, r. 6—Co-sharer, insolvent—Transfer of 
Tight to recover share of profits—Surt by trans- 
eree—Plea that transfer 1s invalid, whether can 
i MEE when can! be allowed in Revenue 
ourts. : : ue 


By Full Bench—By virtue of the provision 
contained in clause (g) of section 193 of the Agra 
Tenancy Act, a defendant ina suit in &' Revehue 
Court cannot claim a set-off of every ascertained 
sum of money legally recoverable from the plaint- 
iff. Ha canoniy claim & set-off in respect of a 
sum owing to him under an unsatisfied decree 
obtained against the plaintiff under the A 
Tenancy Act or under any Act repealed by that 
Act. [p. 407, col. 1.] 

; By Full Bench (Kanhaiya Lal, J. contra).— 
A plea in answer to a suitfor a share of the 
profits by - the assignee of a co-sharer, that the 
co-sharer had been adjudicated an insolvent at the 
date of the assignment and had, therefore, no 
power to transfer anything to the plaintiff, is not 

arred -by the provision ade in clause (a) 
C chen 193 of the Agra Tenancy Act. [p. 408, 
col, 2. . 

Kalka Das v. Gajju Singh, 62 Ind. Oas 897; 43 
A. 510; 19 A. L. J. 439; 3 . P. L. R, (A.) 73 (F. B.), 
distinguished. : : 

' Per Lindsay, J.—Section 193 ‘of the Agra: 
Tenancy Act must be construed in the ssnss and . 
for the purpose for ‘which it was intended, namely, : 
the regulation of procedure in the Revenue 
Courts, and it cannot be extended so as to with- 
draw from the cognisance and determination of 
hose Courts pleas which do not goto prozedure 
but to'Bubstantive legal rights. [p 406, col. 1 

Per Sulaiman, J.—When a suit is brought by 

an insolvent plaintiff for arrears of profits it 1s 
‘open to the defendant to plead that plaintift 
‘has no locus standi to maintain the suit, ds by 
reason of his insolvency he has lost .all rights 
to the amount claim When such & plea is 
raised, the defendant is not asking the Court to 
apply the Insolvency Act to the "guit" but, to 
take account of the factum of the insolvency which 
‘took -place before the suit was instituted. Similarly 
if the plaintiff is an assign of thé insolvent, the 
Revenue Court in taking cognizance of the fact of 
insolvency is merely holding that the title-deed 
relied upon by the plaintiff was a mere nullity and 
pases no rights to-him, [p. 409, col. 2; p. 410, 
“cole 1. s 
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` in'the case of-a suit by 


d L 
ü 
403, 
t 


Under sectign 201, clause (3), Agra Tenancy Act, 
the absolute’ presumption as to proprietary title: 
a recorded proprietor 
cannot be extended in favour of an assignee of 
the recorded proprietor: The word used in that 
clause is " plaintiff" and: not “plaintiffs pre- . 
so sean Pew col. 2.] ae 

a suit under. Chapter XI of the Agra Tenancy 
Act, where the plaintiff is not a recorded proprie- 
tor and the defendant denies his right and’ the 
Revenue Court decides to determine the question 
of title itself; the provisions of sectidn:109 of the 
Act make section 193. inapplicable to the proceed- 
ings, and the Provincial Tusoivener Act ceases to 
be inapplicable- p. 410, col. 1.] i 
Per Kanharya Lal, J —A co:sharer, whosé name 
continues to be recorded in the revenue papers 
despite his adjudication as an insolvent, has & 
rightto sue for the arrears of profits, due. on 
account of his share ,. and if his right to sue and 
recover such arrears , cannot be’ ch ged: ‘by atiy 
poreon, he vy en right .to sell the said arrears, 
or the right to is only, a necessary coroHary 
of the right to sue. If an actionable claim is good 
and valid, it can be sold, unless it is in its nature 
non-transferable. [p. 411, col. 24 os be 


By s$ction 193 (a) of the Agra ' Tenancy Aot, the 
whole of the Insolvency Law embodied ud the Code 
of Civil Procsdure or the. corresponding Acta of 
ihe Legislature has been declared to be inapplic- 
able to suits and proceedings under the Tenax 
Act, other than 9 referred to in section 19 
clause (B):and section 201, clause (D: of the Aot. 


Ip 412, erat aes à COP ET 
excluding. the Law of Insolvency fro li- 
cation to the Revenda Courts in suits ind pore 
ings under the Agra Tenafóy Act, the Legislature 
intended that the rente or profits due by or td a 
co-sharer shall be recov‘ in the manner laid 


‘down inthe Tenancy Aet and in no case in the 


manner laid’ down ' by the Insolvency Law, 
though the debtor liable for suck rents'ór profits 
may hsve béen declared an insolvent. [ibid]. 


Oasz-law discussed 


Reference submitted-by the Deputy 
Secretary to Government, United Pro- 
vinces, as per his letter No. 739 VIE-571, 
dated the llth June 1923. - 


Mr. M. L. Agarivala, for the Applicant. 
Dr. K. N.- Katju, for the ‘Opposite 


Parties, 


JUDGMENT: - 


Lindsay, J.—This is a Réferencé by 
the Local Government under rule 17 of 
the Rulés and Orders relating to 'the 
Kumaun Division soliciting thé opinion 
of the Court regarding two questions 
which were raised originally in guit 


"brought in the Court of the Assistant , 


4 


f 


` I 
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Oollector, Kashipur under thé provisions 
of the Agra Tenancy Act. 

The plaintiffs in that suit were Kunj 
Behari Lal and Har Kishen Das and the 
claim was for recovery of profits duein 


' respect of a certain share in a mahal 


» 


. for the years 1321 .1325 and 1326 Fash. 


‘According tothe plaint the profits for 
these years became due on the Ist of 
Augustin each of the years 1917, 1918 
and 1919. There were five defendants 
to the suit the first of whom Gobind Ram 
is the lambardar of the mahal. The 
fifth defendant , was. Gulab Singh one of 
the co-sharers. The case for the plaintiffs 
was that on the 26th of July 1920 they had 
taken from the 2nd, 3rd, 4th and 5th de- 
fendants an assignment of the profits for 
the years in suit. The fifth defendant 
Gulab Singh had assigned his right to 
the profits for all the three years; the 


: 2nd, 3rd and 4th defendants had assigned 


the profits for 1325 and 1326 
only, 

The principal defendant was the lam- 
bardar (defendant No. 1) and among 
various pleas which he raised in defence 


asli 


„we.have to notice only two which have 


given rise to the two questions submitted 
to, our decision. In paragraph 8 of his 
written statement the lambardar alleged 
that on the date of the assignment in 
the plaintiffs’ favour, Gulab Singh, the 
Sth defendant was an insolvent and had 


. no property or rights ,ihich he could 


transfer. lt was pleaded, therefore, that 


the plaintiffs had no right to demand - 


anyeshare of profits on the basis of a 
transfer from Gulab Singh. 

In the 17th paragraph of the written 
statement the lambardar claimed a set- 
off in virtue ofa decree for arrears of rent 
obtained by him against the 2nd, 3rd and 
4th defendants. 

With respect to the first of those pleas 
the Assistant Collector was of opinion 
that the defence taken was & good one 
and that by reason of'the provisions of 
section 28 of the Provincial Insolvency 
Act of 1920, Gulab Singh, having been 
‘adjudicated insolvent was not competent 
to transfer any property or right, to pro- 
perty to the plaintiffs. 


The other plea, relating to the set-off, - 
° was rejected by him. He stated in his 
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judgment that he could. find no law in 
support of the defendants’ claim to a set- 
off. I 
The case next came before the Deputy 
Commissioner sitting as District Judge 
in appeal In his order of remand he 
decided that Gulab Singh, though insol- 
vent, could, in a Revenue Conrt, maintain 


8 suit for profits, and could, therefore, | 


transfer his right to sue for thóse profits. 
This opinion was based upon the Full 
Bench decision of this Court reported as 
Kalka Das v. Gajju Singh (1). The 
judgment of the First Court upon this 
issue was, therefore, overruled. 

The Deputy Commissioner (District 
Judge) agreed with the First Court in 
holding that there was no legal sanction 
for the adjustment of the defendants’ 
elaim by way of set-off. 


The decision of the First Appellate 


Court on these two points has béen 
affirmed in Second appeal by the Oom- 
missioner of Kumaun as Judge of the 
High Court of Kumaun. | 

In the letter of reference received from 
the Local, Government the first question 
raised concerns the application of the Pro- 
vincial Insolvency Act of1920 to suits and 


proceedings under the Tenancy: Act. It is’ 


stated in paragraph 2 ofthe Government's 
letter that the Governments are advised 
that the ruling in Kalka Das v. Gajju 
Singh (1) was not directly applicable to the 


case inasmuch as it merely laid down. 


that the Insolvency Act is no bar toa 
suit for arrears of rent brought by a 
zemindar pending proceedings in insol- 
vency (i. e against-the tenant). It is 
pointed out that the plea in the present 
case was that the property of. the insol- 
vent, Gulab Singh, having vested in the 
Court or the Receiver, he had no rights 
left which he could transfer to the pláin- 
tiffs, The argument before the Courts 
below was not that the provisions of the 
Insolvency Act barred the suit but that 
the plaintiffs had acquired no valid title 
to the share of profits due to the insolvent. 

As regards this -question I am of 
opinion for the ‘reasons about to 


(1) 82 Ind, Cas; 897; 43 A. 510; 18 A, LD, J. 439; 3 
U. P, L, R. (A) 73 (F. B). AE 


~ 
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be - given, that the view taken: by 


both the lower Appellate Courts is. 


erroneous and that the correct view was 
taken by the Court of first instance. 
Before proceeding to discuss this matter 
I may observe thatit is nowhere stated 
in the record on what. date Íhe order of 
_ adjudication was made against Gulab 
Singh. From certain 
_given at the trial it would appear: that 
the order was made about five years be- 
fore thé suit came to hearing. This is 
what Gulab Singh said. himself. How: 
ever; it seems clear on all hands that the 


adjudication order had been made prior: 


to the date of the assi 

prior to the 26th July, 1820. 
Now there can "be no. dispute that 

Gulab ‘Singh is & person ' amenable 


ent, that is 


to the provisions of the Provincial Insolv- . 


ency Act of 1920; and whether the ad- 
judication order-was made under that 
Act or under the earlier Provincial Insov- 
ency Act of 1907, the result was the same. 
All the property of the insolvent vested 
in the Court or the Receiver as soon as 
the order of adjudication was made [ef. 
section 28 (2) of the Act of. 1920 and 


. section 16 (2) ofthe Act of 1907] It. 


follows, therefore, that from the date of 
the order Gulab Singh ceased to bea 
co-Sharer. This share was taken away 
from him 'and became vested in the 
Oourt or the Receiver.’ The profite of 
his share which had alréady accrued due 
were similarly divested and any profits 
accruing due after the ‘date: of the 
order of adjudication also, became' vested 
inthe Court orin the Receiver [cf. sec- 
tion 28, sub-section (4) of the Act of 1920 
dnd section 16, sub-section.(4) of the Act 
` of 1907]. It is clear, therefore, thaton the 
date of the assignment of ‘his share of 
the. profits for the three years in suit, the 
insolvent had no-interest in these profits 
which he could in law transfer to the 
plaintiffs. For what reason then is it 
suggested or argued that the Revenue 
Court was debarred from taking cogniz- 
ance of the provisions’ of the Insolvency 
Lawsjust mentioned?, The argument is 
that the answer to this question is to be 


found in section 193, clause (a) ofthe Agra’ 


Tenancy Act, which, it is said, forbids 
the entertainment of any plea based upon 
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anything contained in the Provincial 
Insolvency Act and compels the Revenue 


Oourt toignore the special provisions of 


that Act, quoted above, by which on thé 


. passing of the order of adjudication the. 


property. of the insolvent is divested 
and is transferred, to-the Court or thé 
Receiver. . In my. opinion this argument 
is not sustainable. 


Section 193 of the Tenancy. Act is to be | 


foundin Chapter XIII ofthe Act which 
is & Ohapter ‘relating’ to procedure. ~ 
"The section itself begins with the 
declaration that the provisions cf - thé 
Code of Civil Procedure shall apply. to 
the procedure in’ all suits and: other 


proceedings under the Act so far as they, f 
are not inconsistent therewith and süb- 


ject to certain modifications and addi- 
tions which are then set out in the at- 
tached clauses (a) to (m). 

We are concerned for the present witli 


clause (a) only which enunciates that 


certain Ohapters and provisions of the 
Code of Civil Proceduré as it then stood, 
(Act XIV 1882) shall not apply "to any 


. Buch suit or proceeding ". I 
Chapter XX of the Civil Procedure 
Code, as it then was, ‘contained the law' 


relating to proceedings in insolvency: 
It ,was subsequently repealed by the 


Provincial Insolvency Act of 1907 which | 


in.its turn gave way to the similar endct- 


ment of 1920. It may be taken, therefore, 


that the reference in clause (a) of section 
193 of the Tenancy. Act must now be 
treated as. a reference to the Provincial 
Insolvency Act of 1920, and that in con. 
sequence the ‘procedure i in all suits and 
proceedings under the Tenancy Act. is 
not governed by the provisions of the 
Insolvency Act. But we are not dealing 
here witha question of pure procedure 
but with a question of substantive law, 


The defendant Gobind Ram, in raising 
the plea based upon section 28 of the 
Provincial Insolvency Act, was uot raising 
any ‘question of procedure at all. He was 
not attacking the procedure of the plaint- 
iffsin bringing or conducting the suit 
nor was he asking the Revenue Court to 
apply to’ the proceedings before it any 
rule of procedural law contained -in the 


Insolvency Act," He was He pugaig the 


e 
` 
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right ofthe plaintiffs to recover on the 
ound that they had taken nothing from 
Gulab Singh ‘under his’ assignment in 
their favour and he based his plea on a 
provision of the Insolvency Act which 
` enacts, not adjective but'purely substan- 
tive law. "Indeed, under ‘the law of 
procedure which governs the conduct 
of business in the Revenue:Courts, Gobind 
Ram was under a legal obligation to 
raise this plea; M 
Order VIH of the Civil Precedure Code 
‘which, relates . to “ Written Statement 
. and Sét-off “äs in full-force in the Revenue, 
` Courts except in so far.as the provisions. 
of rule 6 of that Order are modified by. 
‘‘clause (g) of the ‘198rd section, of . the 
Tenancy Act which-imposes a restriction 


on theright of set-off as allowed by r. 6.. 


Rule 2of O. VIII declares’that the de- 
fendant must raise by. his pleading all 
matters which show the ¿suit not to.be 
maintainable or that the transaction is 
either yold or voidable in point of law... 
Well, that is exactly what Gobind Ram 
was doing when he pleaded that the 
transaction upon which the plaintiffs 
were relying for.their right of suit was 
a void transaction. *He was pleading a 
rule of substantive law contained in sec- 
tion 28 of the Provincial Insolvency 
Act. He hadevery right to do so and 
indeed he was bound to do so and for 
: myself I can discover no reason why for 
ánything contained in section 193, the 
Revenue Court was prohibited from enter- 
. taining and deciding the question so 
raised by him. To read the section as 
enforeing such a prohibition, is, to my 
mind, sheer absurdity. . . 
Section 193 of the Tenancy Act must 
he construed in the sense and for the 
utpose for.which it was intended, name- 
y,. the regulation of procedure in the 
Revenue Courts and it cannot, in my 
opinion, becextended so as to withdraw 
from the cognizance and determination, 
of those'Courts pleas which do not go to 
procedure but to substantive legal rights. 
With regard to the Full Bench deci- 
sion relied. npon “by both the Appellate 
Courts below, Kalka Das v. -Gajju Singh 
(1), it is to be observed that the only point 
which grose. for detision was one of pure 
° procedural law. The question was whe- 
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ther a landlord could, without the leave 
of the Insolvency Court, sue for arrears 
ofrent a tenant against whom an order of 
adjudication had been made. Under an 
earlier decision of the Court, Raghubir 
Singh v. Ram Chandar (2), it had been held 
thatsuch a ‘suit ‘could not be brought 
without the leave of the Insol¥ency Court.’ . 
The Full Bench decided, and, if I may 
say‘so, decided: correctly that the view 
taken in the earlier case was' wrong. ` 
Section 10 (2) of the. Provincial 1nsolv- . 
ency Act, 1907, which was the enactment 


then under consideration, and -which’ 


corresponds with séttion: 28 (2) of the, 
present Act, laid down'that no suit or , 
other legal proceeding can‘ be commenc- 
ed by a creditor against the insolvent 
without tthe leave of the Court. "That 
is aruleof pure procedure and' must 
yield before'the special provisions relat- 
ing to procedure contained in ‘section 
198 of the Tenancy Att. ^ '- 

The question now before us, namely, 
whether soction 193 of that Act excludes 
the operation of substantive as well as ` 
adjective enactments in the Insolvency 
Law was not before'the Full Bench, and’ 
if there are any observations in the judg- .. 
ment which might be treated as support- 
ing the view now contended for, namely, 
that the law relating to thé transfer of 
the property:of the insolvent from’ the 
insolvent to the Court or the Receiver 
must be ignored by the Rvenue ‘Courts, 
then those observations were purely 
obiter and are not binding upon me. 
` My answer to the first of the questions 
propounded by the Local Government in 
this: Reference, therefore, is that the Full 
Bench rulingin Kalka Das v: Gajju Singh 
(1) was'not applicable to the facts of 
this .case ; that Gobind Ram was entitled 
to raise the plea based-upon section 28 (2) 
of the Provincial Insolvency Act; 1920 ; 
that the Revenue Court was competent to’ 
entertain the plea:and to decide the issue 
raised upon it and that the Court ‘of 
first instance rightly decided that the 
plaintiffs could ‘not succeed upon! the 


. basis ofthe fraudulent assignment made 


intheir favour by the insolvent Gulab 
Bingh. 

(2) 12 Ind. Ces. 927; 34 A, 191: 8 A, L, J. 
1267, ^ S MS = Sate c Que 
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The second question we have to answer - 


relates to the first defendant's claim toa 
set-off in respect ofa certain decree for 
arrears of rent which he held against 
the second, tnird and fourth defendants, 
Here I think all the Courts were right, 
though they give no reason for their 
opinion except ‘by saying that they could 
find no legal sanction for the defendant’s 
claim, For this part of the case we have 
to look to clause (g) of section 193 of the 
Tenancy Act, which. ldys down that “no 
sat-off shall be allowed inany suit under 


this Act except a sum due to the de- 


fendant on an unsatisfied decree under 
this Act or under any enactment here- 
by repealed”, 

The clause does not say from whom 
the sum is due to the defendant, but 
presumably it is intended 
must be due from the plaintiff. It could 
hardly mean that the monéy was due 


from a third party. The clause clearly, 


cuts down the extent of the right of 
set-off allowed in O. VIII r. 6 of the 
Code of Civil.Procedure. In other words 
the defendant in a suit in E Revenue 
Oourt cannot claim set-off 
certained gum, of money.legally recover- 
able from the plaintiff’, He can only 
claim a set-offinrespect of a sum owing 
to him under an unsatisfied decree, 
obviously a decree obtained against the 
plaintiff. Now here Gobind Ram has 
no decree against the plaintiffs He had 
never sued them at all. His decree 
had been got, not against the plaintiffs, 
but against three of the plaintiffs’ as- 
signors, namely,-the second, third and 
fourth defendants. He could not legally 
recover the amount of his decree from 
these plaintiffs who are merely the as- 
signees of the rights of these defend- 
ants to recover a share of the profits for 
the years 1325.&8nd 1326 F'asli. It is quite 
clear, therefore, that under the law Gobind 
Ram was not entitled tothe set-off he 
claimed. 
. Tanswer the second question accord- 
ingly. 

pee itis, I understand, the praetice in 
these proceedings to make a recommen- 
dation regarding the’ award of costs in 
this Court, I am of opinion that iñ 
view of the decisions af which I have 
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that it! 


“of any a8- 


‘Ram, defendant No. 1. 


maintainable, and secondly, that a certain 
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arrived, the piis should Teir their 
own costs'in this Court. ` 

. Sulaiman, J.—This is a Reference 
by the Local Government under rule 17. 
of the Rules and Orders relating to the 
Kumaun Division. The facts of this 
case are as follows:— 

The plaintiff Kunj Behari Lal and: 
Har Kishen Das are usufruetuary mort- 
gagees' ofa certain share in mahal Abi 
of Mauza Babarkhera. They exécuted & 
lease of their mortgaged share in favour 
of Lal Singh, ancestor of defendants 
Nos. 2, 3 an 4, &nd in favour of defendant 
No. 5, Gulab Singh.. The lessees, not, 
having paid their leass money and not 
having recovered their profits: from the 
lambardar, executed two separate deeds 
ofassignment of their shares of profits in. 
July 1920, Under one deed the defend- 
ants Nos 2, 3and 4 transferred their profits 
for 1325 and 1326 Fasli to the _ plaintiffs, 
and under the second deed the defend- 
ant No. 5, Gulab Singh, transferred 
his alleged share of profits for the years 
1324, 1325 and 1326 Fasli, 

It is an.admitted fact that before 
these deeds of assignment were execut- 
ed, Gulab Singh had been duly adjudi- 
cated an insolvent.by the OCivil Court: 
Unfortunately we have not been 
able ‘to discover .the exact date of 
the adjudication Had it been the 
fact that Gulab Singh was adjudicated,’ 
an insólvent before the profits for. the 
years in dispute ever accrued, the case 
might have been simpler, but the Brgu- 
ments before us have proceeded on the 
assumption that Gulab Singh was ad- 
judicated an insolvent after the profits 
had fallen due and before the deeds 
of assignment, And it is on this as- 
sumption that I propose to consider the 
questions involved in the Reference, 

The plaintiffs having , obtained the 
deeds of assignment brought. the suit, 
out of which this Reference has arisen, 
for recovery of the profits ‘for the yeais 
afore-mentioned as the assigns of the 
co-shazers, against the lambardar Govind 
The main pleas 
on behalf of the contesting defendant 
were: Firstly, that in view of Gulab Singh's 
adjudication the suit in part was not 
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decree for arrearg of rent, which the 
lambardar held against the plaintiff! ven- 


l ‘dors and the defendants Nos, 2, 3 and 4, 


should be set-off. 

The Assistant Collector, Mr Zaka Ullah 
Khan, as the Court of first instance, 
held that in view of Gulab Singh’s in~ 
sale of profits by him 
conferred ‘no righta upon the transferees, 
He also held that there was no justifi- 
cation for allowing the set-off claimed. 
He, thérefore, framed a.decree on this 
basis. An appeal was preferred by the 
defendant tó the District Judge and 
Deputy Commissioner of Kumaun, who 
agreed with First Court on the question 
of there heing no legal sanction for al- 
lowing a set-off but came to a contrary 
conclusion on the other point, and held 
that the Provincial Insolvency Act did not 
and could not apply tothe suit under the 
Tenancy Act, and that, therefore, Gulab 
Singh though an insolvent could main- 
tain a sult for profits and so could his 


'transferees.: He accordingly sent down 


. & certain issue for a finding. to be re- 


‘fore the Judge, Kumaun High 


turned within a fixed time, although in 
his order he called it "remanding the 
guit". On the finding being returned 


- the decree of the Court of first instance 


was modified. On’ a further appeal be- 


Court, 
the learned Judge agreed with ‘the con- 


- clusions of the Deputy Commissioner hold- 


ing that no set-off was allowable under 
the Tenancy Act and that the fact of 
insolvency cannot affect the provisions 


‘ofthe Tenancy Act and that, therefore, 


the assignment of profits was valid. 
The Local Government not being satis- 
fied with this decree, have referred the 
case to the High Court for opinion. 

At thetime of the arguments it was 
not clearly known whether Gulab Singh 


or the lessees were recorded as co-sharers, 


in the revenue papers for the years in 
suit. Accordingly no question was raised 
at the Bar as to there being -any ab- 
solute presumption under, section 201 of 
the Agra Tenancy Actin favour of the 
proprietary right of Gulab Singh, nor 
was it argued that sucha presumption 
‘can be extended in favour of hisas- 
signs.- Ne 

. Even assuming that. Gulab- Bingh'g 
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name was recorded, but that the names 
of the present plaintiffs were not record- 
ed, I fail to see how any absolute 
presumption under section - 201, 
clause (3) of the 
Act can arise. The word used in 
that clause is "plaintiff" and not 
“ plaintiffs predecessors.” When the 
plaintiffs themselves are not recorded as 
having the proprietary right entitling 
them to institute the suit, the defend- 
ant can ask the Court either to refer 
the - plaintiffs to the Civil Court or to 
try the question of title itself. ~~  ' 

Chapter XIII of the Agra Tenancy 
Act deals with procedure. Section 193 


in that Chapter makes the provisions of. 


the Code of Civil Procedure applicable 


to the procedure in all suits and other 


proceedings under that, Act so- far as 
they are not inconsistent therewith 
subject to a few modifications -and 
additions. Under sub-clause (a) it is 


provided that Chapter XX of the old. 
Code of Civil Procedure, Act XIV of 
1882, which dealt with insolvent judg- 


ment-debtors, shall not apply to any 
such suit or proceeding. But, as I 
shall show later on, even this excep- 
tion is not of general application. 
Chapter XX of the old Code was re- 
pealed by Act III of 1907, and section 56 
of the latter Act provided that where, 
in any enactment in force at the date 
of the commencement of the Aot, re- 
ference is made to Chapter XX of the 
Code of 1877 or of 1882 or to any sec- 


tion of either of these Chapters, such . 


a reference shall, so far as may be 
practicable, be construed as applying 
to this Act or to the corresponding sec- 
tion thereof. When after this Act, the 
new Code of Civil Procedure (Act V of 
1908) was enacted, the provisions relating 
to the insolvent judgment-debtors were 
naturally omitted. Since*then the new 
Provincial Insolvency Act (V ‘of 
1920) has come into force and section 
83 contains a similar provision as sec- 
tion 56 of the previous Insolvency Act. 


The principal question in -the present : 


case, therefore, is as to how far the provi- 
sions of the Insolvency Act can, if at 
all be applicable to cases arising under 
the Tenancy Act. fx 


“T1924 


om 
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Bection 28 (2) of Act V of 1920 which. 


corresponds to section 16 (2) of Act III 
of 1907, provides that, on the making of 
an order of adjudication, the whole. of 
' the property of the insolvent shall. vest 
in the Court or.in a Receiver as theréin 
provided, and shall become diyisible 
&mong the creditors. 


this provision is one of substantive law 
and not of a mere procedure, and that 


the Agra Tenancy Act does not prevent , 


. the applicability of &. rule of substan- 
tive law. 
that the question can be disposed of on 
this short: ground. Provisions regard- 
ing insolvent judgment-debtors were 
contained in the Civil Procedure Códes 
of 1877 and of 1882, both of which osten- 
sibly embody rules of procedure. After 
all, the Insolvency Act merely regulates 


the method by which the claims of the: 


creditors of an. insolvent are to be satis- 


fied. The object of the Act is to pro-. 
the insolvent from ‘unnecessary: 
harassment and imprisonment: as well: 


tect 


as to protect his‘ creditors from being 
defrauded. It is.true that property, by 
operation. of law, vests’ in: the Court 
or the Receiver; as.the case may be, 
but it does only for the purpose of 
prescribing a mode by which the 


‘assets of the insolvent are to be divided: 
among the creditors, and the balance, . 
if any, isto goto the insolvent on his. 
Section 28, sub-clause .(2). 


discharge. 
goes on to regulate the way in which 


creditors of the insolvent ‘can pursue’ 


their remedy in respect of their debts.. 
The rule contained in the latter portion 
of sub-clause (2)-is obviously 
procedure. Jam,.therefore, not prepared: 
to say that the 
clause (2) contains a substantive Jaw and 
the second portion &n' adjective law.. 

On the other hand the learned Advo- 


cate for the plaintiffs has relied strongly: 


on the Full Bench case of this Oourt 
in Kalka Das -v. Gajju Singh (1) 
and quoting remarks from page 512* has 
contended that “the Provincial Insol- 
vency Act does not and cannot apply 
to any suit or proceeding under the 


Tenancy Act” and that “section 16.of- 


*Page of 43 A LEd] — - 
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The learned Ad-. 
vocate for the defendant contends that. 


I am not prepared to say . 


one of: 


first portion of sub-. 
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the-Insolvency Act cannot and does not- 
apply to such suit." In: the case before. 
the, Full Bench a suit for arrears of. 
rent of an occupancy holding had been 
brought by the zemindar against the 
tenant. .While.the suit was pending the 
defendant was declared an insolvent. 
The plaintiff first impleaded the Receiver 
but on objection being raised by .him, 


' his name was struck off. . The defendant-: 


tenant however pleaded that the suit. 
against him was not maintainable in 


view of the provisions of section 16; sub- ` 
clause (2) of Act III of 1907, The Courts’ 


below, relying on the case of Raghubir 


Singh v.' Ram Chandar (2) acceded to.. 


that plea and dismissed the suit, The- 
Full Bench held 


Baghubir Singh v. Ram Chandar (2) was. 


. incorrect and that the suit -was main-. 


tainablé. As the case had been dis- 
posed of on a preliminary ground it 


was remanded .for disposal on the merits, ' 


Without laying down the broad pro- 
position that the Provincial Insolvency 
Act does, not and, cannot apply.to any. 


' suit or proceeding under the Tenancy 
Act the case could have been disposed , 
` of on the narrower ground that it was. 


not open to the defendant to take- 
shelter under section 16, sub-clause (2) of, 
the Insolvency Act and plead. that no 
creditor would have any remedy against 
him except with the leave of the Insol- 
vency Court. . 
When a suit is brought by an insol- 


‘vent plaintiff for arrears of profits it is 


certainly open to the defendant to plead- 
that the plaintiff has no locus stand to 
maintain the suit, a8 by reason of his 
insolvency he has lost all rights to the 
amount claimed. When such aplea is- 
raised, the defendant is not asking the 
Court to apply the Insolveney Act.to the. 


“suit but to take account of the factum ` 


of the insolvency which. took place 


before the suit was instituted. In an’ 


analogous case of an assignment ‘under 
a registered document, when the defen- 
dant pleads that the plaintiff had trans- 
ferred away his rights, can it be said 
that he is asking the Revenue Court to 
apply the Transfer of Property Act to 
the suit? Similarly if the plaintiff is 


‘that the decision in. 
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nue Court in taking cognizance of the 
fact of insolveney is merely holding 
that the title-deed relied upon by the- 
plaintiff was.& mere nullity and passed 
no rights to him. 


"The present suit can be diéposed of, 


on even & simpler and clearer ground, 
though that was not pressed before us. 
` in argument. 
Tenancy Act laid down an exception to 
the applicability of the old Code of 
Civil Procedure, 
itself is inapplicable to the present 
ease. The plaintiffs not being recorded 
proprietors and the defendant having 
pleaded that neither they nor their 
vendors had any proprietary right, it 
was the duty of the Revenue Court 
under- section 201 (1) to proceed, mutatis 


mutandis, as directed in section" 199, 


provided that the party to be referred. 
to the Oivil.Court should be the plaint- 
iffe: Under section 199, the Court may 
either refer the party to the Civil Court, 
or determine the question of title itself. 


If ‘the Revenue Court decides to deter-- 
mine such question of title itself, it’ 


shall follow the procedure’ laid down 
‘in the Code of Oivil Procedure for the 
trial of suits, amd ‘ notwithstanding 
anything contained in section- 198 of 
the Act, all the provisions of the said 
Code shall apply to'the trial of such 


question of title.” It is, therefore, quite- 
clear that before the Provincial Insol- 


vency Act:was enacted, Chapter XX of 
the old Gode of Civil Procedure was 
not inapplicable toa suit under Chapter 
XI ofthe Tenancy Act, when the plaint- 
iff was not a recorded proprietor and 
the defendant 
when the Revenue Court decided to 
determine the’ question, of title | itself, 
It follows that the Provincial Insolvency 
Act would also not be inapplicable to’ 
such a case. : 

The second ‘question raised in the 
reference is ‘capable of being -disposed 
of very briefly. Both the Revenue Courts 
have thought that the Tenancy Act 
itself disallows such a set-off. This is 
not quite accurate, Under ‘section 193 
(g) it is provided that no set-off shall 
be allowed in any suit under this Act 
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Section 193 (a) of the, 


but that exception: 


denied his right and. 


* 
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an unsatisfied decree under this Act-or 
under any enactment hereby repealed.. : 
The defendant lambardar holds .an un-: 
satisfied. decree and at. first sight it looks. 
as if his case comes within the Exception. ` 
But sub-clause (g) is only prohibitive. . 
and restrictive. In spite of à claim being 
allowable under the Code of Civil Pros: 
cedure the sub-clause provides ‘that. it 


'ghall not be allowed except when it i$, 


on account of an unsatisfied decree,. 


.This sub-clause does not mean that in ` 


the case of every unsatisfied decree a 
set-off is necessarily allowable... We 
have, therefore, to go. back: to the pro-: 
visions of the Code of ‘Civil Procedure; 
and see whether the defendant's. claim: 
for the set-off could have been enter- 
tained. Under O. JVIIL r.. 6 the 
defendant can claim to set-off against. 
the plaintiff's demand any ascertained. 
sum of money legally. recoverable by him - 
from the plaintiff. The defendant,there-, 
fore; cannot. claim a set-off of a decree. 
against the plaintiff's vendors, It has al- 
ready been noted that the decree held by 
the lambardar for arrears of rents of which; 
a set-off is claimed is against defendants; 


‘Nos. 2, 3and 4only. Such a'claim, there-: 


fore, could not have been entertained in the. 
Revenue Court. The defendant's separate 
remedy is by way of execution of his 
decree against his judgment-debtors. I 
would, therefore, answer the first question. 
in the affirmative and the second in the 
negative. - ` . 

Kanhaiya Lal, J.—There are two 
questions raised by this Reference, One 
of them is whether a co-sharer, who has 
been adjudicated an insolvent, lias any 
right to assign the arrears of profits, 
which may fall due after his adjudica- 
tion as an insolvent, or,in other words, 
whether the assignee of the profits can . 
sue the lambardav. for the recovery of 
the same after such adjudication, 

. The plaintiff is an aseignee' from Gulab 
Singh of the arrears of profits due for 
1324, 1325 and 1326 Fash. The evidence 
of Gulab Singh and the replies to ‘the 
interrogatories issued by the lambardar 
show that Gulab Singh was declared an 
insolvent sometime in 1323 Fasil. By 
virtue of section 16 (2), clause (a) of Act 


' except a sum-due te the defendant ow- HI of 1907, eorreBponding. with, section 
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98 of Act V of 1920, the property of Gulab 
Singh became vested in the Receiver or 
the Court when he ‘was ‘adjudicated an 
insolvent; and but for section 201, clause 
(3) of the U. P. Tenancy’ Act, which 
permits a.conclusive presumption of title 
to be raised in-favour of the plaintiff, if 
his name,is recorded in: the Revenue 
papers, the insolvent would have had no 
rights left which could entitle him, to 
claim the subsequent profits or to assign 
the same to any person. : 
Section 164 of the U. P. Tenancy Act 
(IE of 1901) lays down that a co-sharer may 
sue the lambardar for his share of the 
profits of a mahal or of any part thereof 
in the Revenue Court. ` Section - 166 
declares that the word.co-sharer in the 
above section shall bé deemed to include 
a legal representative and an assign of 
such person. The arrears of profits due 
by a lambardar to a co-sharer do not 
change their character as such arrears 
of profits by reason of the death of the 
co-sharer orof an assignment thereof; ‘and 
section 167 forbids any Court other than 
a Court of Revenue from taking cog- 
nizance of any dispute or matter in 


respect of which a suit for profits might . 


be brought in the Revenue Court. The 
arrears assigned cannot, therefore, be 
regarded as a debt recoverable in the 
Civil Court; and if in spite ofthe adjudica- 
tion of insolvency the effect of which 
was to divest the insolvent of his , pro- 
prietary rights for the time being, the 
insolvent continued to be the recorded 
co-sharer, as the copy of the jamabandi 
for 1324 Fasli filed shows, his status 
as a co-sharer and his right to sell the 
arrears’as such co-sharer must he recog- 
nized. P 

It is obvious that had the suit been 
broughtby Gulab Singh,. it could not 
have been contested by the Receiver, 
if any was Appointed. for it is not sug- 
gested that he had obtained mutation 
of names in.his favour. A co-sharer, 
whose name continues to be recorded 
in the Revepue. papers despite his 
adjudication as an insolvent,has unqués- 
tionably a right to sue for the arrears 
of profits due on aecount of his share; 
and if his, right to eue and recover such 
arrears cannot be challenged „by. any 
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‘person, ehe has “also & right to" 


sell the said arrears, for the right to 
sell is only a necessary corollary of the 
right to sue, If an actionable claim is 
good and valid, it can- be sold, unless 
it is in its.nature non-transferable. If 
a right to sue subsists, a right to sell 
subsists too. Section 201, clause (3), of 
the N. W. P. Tenancy Act may in terms 
be inapplicable to. the present plaintiff, 
but it can be used to determine the 
antecedent title of Gulab Singh or his 
right to sell the arrears dueto him. ' 
Section 193 of the U. P. Tenaney Act 
(II of 1901), moreover, lays down that the 
procedure in all suits and other proceed- 
ings under that Act shall, except as 
otherwise provided, be regulated by the 
provisions of the Code of Civil Pro- 
cedure, excluding among other thin 
Chapter XX and section 370 of ‘Chapter 
XXL of the Code, which it declares, shall 
not apply to any such suit or proceeding. 
Chapter XX of the Civil Procedure Code 
then in force laid. down the procedure 
regulating the adjudication -of insolveney 
and the. machinery to be employed for the 
realization of the assets of thé insolvent 
for distribution among his creditors. 
That: Chapter was ‘replaced by Act HT of 
1907, which has since been superseded by 
Act V of 1920. Section 370 of the old 
Code of Civil Procedure corresponded 
with O. XXII, r. 8ofthe new Code and > 
empowered the Receiver to elect whether 
he would continue a suit filed by an 
insolvent before he was so adjudicated. 
By section 56, clause (27) of Act IIT of 
1907 and section 83, clause (2) of Act V 
of 1920 it was provided that all refer- 
ences to the repealed provisions shall be 
deemed to have been made to the corres- 
ponding provisions of the Act by.which 
they were repealed. These provisions 
cannot, therefore, apply to suits and pro- 
ceedings under the N. W.P. Tenancy 
Act except those referred to in section 
199 clause (3) and section 201, clause (1) of 
that Act. L e 
The Law of Insolvency ismainly design- 
ed for the protection of creditors and 
the relief of debtors. The Receiver is 
only an officer appointed by the Court 
to take charge of the assets of the insol- 
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` spame for the benefit of the scheduled, 
creditors till their debts are discharged. 
.As8'in the case of any property attached 
by a Court+in execution of a decree, the 
^ Court or the Receiver is a temporary 
custodian of the property of the insolvent 
. for'& specific purpose, such rights as 
accrue to an attaching Oourt or to a 
Receiver are rights which the Court or 
Receiver acquires by operation of law 
in enforcement, of the procedure laid 
down for the sale of the property attached 
or available for sale. 
By section 193 (a) of the U. P. Tenancy 
Act the whole of the Insolvency Law 
. embodied in the Code of Civil Procedure 
or the corresponding Acts of the Legis- 
lature, has, however, been declared to be 
inapplicable to suits and proceedings 
under the U. P. Tenancy Act other than 
those réferred to in section 199, clause 
(b) and section 201, clause (1) of the Act, 
and. a Receiver is not even allowed to 
elect whether he is to continue a suit or 
proceeding so instituted by an insol- 
vent prior to his adjudication as such. 
The result is that he cannot claim to be 
substituted for an insolvent in such a 
pending ‘suit or proceeding, or a suit or 
proceeding of that kind which may be 
subsequently filed by or against the 
‘insolvent in the Revenue Court under 
that Act, or oust him from the rights and 
: status conceded to him by the Act, except, 
by getting his name substituted in the 
Revenue papers for the time being in the 
place of the person adjudicated an in- 
solvent under the U. P. Land Revenue 
Act (IIf of 1901), where such a substitu- 
tion is legally permissible. 
In Kalka Das v. Gajju Singh (1) where 
an occupancy tenant was declared an 
insolvent and a suit was filed for arrears 
of rent in respect of that holding againat 
him and the Receiver, it was held ‘that 
an occupancy tenant being outside the 
‘provisions of the Provincial Insolvency 
Act, that Act was no bar to a suit for 
earrears of rent brought by the zemindar 
pending proceedings in insolvency, and 
it was pointed out that under section 56, 
clause (2) read with section 193, clause 
(a) of the U. P. Tenancy Act the Provin- 
cial Insolvency Act did' not and could: 
not apply to any suit or proceeding under 
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.(2)-was overruled. 


‘Flood: 


the Tenancy Act. The previous de- 
cision in Raghubir Singh v. Ram Chandra 
In Parbati,v. Sham 
Rikh(3) a similar view was taken. The 
substitution of the Receiver for the in- 
solvent co-sharer forthe purpose of en- , 
abling the former to realize the assets and 
pay the debts isa part of the ‘machinery 
provided to secure a discharge 
his liabilities, and though the Receiver 
acquires the rights of the insclvent for 
the time being for a specific purpose, 
the devolution is only a part of the pro- 
cedure designed for realizing the object 
in view. In excluding the Law of ‘insol- 


, vency from application to.the' Revenue 


Courts in suits and proceedings under 
the'U. P. Tenancy Act, the Legislature 
probably intended that the rents or pro: 
fits due by or toa co-sharer shall be 
recovered in the manner laid down in 
the U. P. Tenancy Act and in no case in 
the manner laid down by the Insolvency 
Law, though the debtor liable for such 
rents or profits may have been declared 
an insolvent. It is also noteworthy that 
by reason of section 167 of the U. P. 
Tenancy Act, such rents or profits are 
not debts provable under the Provincial 
Insolvency Act and no Court other than 
a Court of Revenue can take cognizance 
of the same, No question of the plaintiff's 
proprietary title here arises. Owing 
to the continued entry of the name of 
Gulab Singh in the Revenue papers, the 
right of Gulab Singh to recover the 
profits subsists and there is nothing 
to prevent its sale to the plaintiff. 

On either ground, therefore, I am of 
opinion that the existence of the Receiver, 
whose name is not entered in the Revenue 
papers, cannot be treated asa bar to the 
entertainment of the suit. 


On the other question, namely, whether 
an unsatisfied decree for asrears of rent 
due tothe lambardar by a co-sharer can 
be set-off against the arrears of profits 
assigned by the latter to a third person, 1 
agree that such a set-off is not permissible 
under section 193, clause (g) of the U. P. 
Tenancy Act, except where the decree 
sought to be set-off is due to and the 
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debt sought to be recovered it is due. by: the 

same person. 

In view of the ¿ushan oea I concur 
in the order proposed to be passed about 
the costs of this Reference. ` - 

By the Court.—The opinion of the 
Court with regard to the first question 
raised in this letter of Reference from the 
Local Government is thatit was open to 
the defendant lambardar to. raise: the 
question of want of title. in the plaintiffs 
on the basis of the Insolvency: Act (Act 
V: of 1920). With regard to' the second 
question the opinion of the Court is that 
the defendant lambardar was not entitled 
to claim a set-off in respect of his decree 
for arrears of rent obtained ‘against the 
defendants Nos. 2,3 and 4. We are 
further of opinion that the- parties 
should: bear their costs in thas Court. 

Z. K. 


1 
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PATNA HIGH COURT. ` 
'MISOELLANEOUS APPEAL No. 35. oF 1923. : 
November 15, 1923. P 


‘Present: Justice Sir Jwala Prasad, Kr. P 


` - and Mr. Justice Foster. 
MUNDER LAL-—DzcRBE-HOLDER— 
era V a I 


RAGHUNANDAN “PRASAD AND OTHERS 
—ÜupGMENT-DRBTORS—RBSPONDENTS. ' 
Hindu Law—Joint family—Debt “incurred -by 

father—Damages for malicious prosecution—Im- 

moral debt—Crvil Procedure Code (Act V. of 1908), 

0. XXXVIII, rr. 5, 10—Hindu joint family— 

Attachment before. qudgment—Survivorship, right 

of, whether affected. 

Tri is an ille and -immoral act on the part of 
any one to lodge & maliciously false ` criminal case 
against another. It is also opposed to, publio 
policy. [p. 413, col. 1.] ` 
. Th hs etus ~a decree awarding:' damages for 
malicious prosecution against, a Hindn. father 
. constitutes an illegal an immoral debt, which 

` the song, of the judgment-debtor are under no. 

obligation to satisfy. [p. 414, col. 2.] 

Nor can such a debt fall within the category ‘of 
dsbts. incurred: by- the father to defend himself in 
a criminal case or in a suit for defamation. [p. 415, 
tol. 1. 
^ An delis before, judgrhent does not rank in 
the same position as an attachment after judg- 


ment, and does not, operate. to defeat -the rig! ae 


vof a Hindu co-parcener by: Dome Lp. 
vol. 
Caselaw discussed; ' der i 
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EN the ee of ‘the Addi 
tional District: Judge, Patna, dated the 
13th November 1922, confirming that of 
the Subordinate ' Judge: Patna, dated ' 
the 6th December 1921. 
Mr. Manohar Lal, for the ‘Appellant. 
: Mr. G. P. Das, for the Respondents. . 
- JUDGMENT.. ` 
` Jwala Prasad, J — This ‘is an 
appeal by an. assignee of a decree who 
sought to execute the same. The decree _ 
was obtained by Devakinandan Prasad 
Singh against Teju Bhagat and Gober- 
dhan Bhagat, father and son, in respect 
of damages for malicious prosecution. 
The decree was passed on the. 23rd of 
December 1919. "Teju Bhagat died after ' 


the arguments in the case’ were héard 


and before the decree was passed: “Upon 
this ground the respondents ‘had impugn- 
ed the decree in the Court~below as 
invalid against Teju Bhagat. ‘This con- 


' tention was overruled, and we are no 


longer concerned with it. 

The execution was levied on 31st May, 
1921, against Goberdhan Bhagat, the 
original judgment-debtor, and .hi three 
sons one of whom died during the pend- 
ency of this appeal and in his place 
Goberdhan Bhagat himself has been sub- 
stituted at the instance of the appellant. ' 
The sons of Goberdhan Bhagat objected 
to the decree béing executed against the 
ancestral property upon the ground’ that 
the decree in question was only &, per- 
sonal’ decree against Teju and Go er- 
dhan and.that upon the death of Teju his 
right passed by ‘survivorship, and that 
Goberdhan being alive his sons kre not 
liable to pay his debt, and lastly the debt, 
covered by the decree was illegal and for 
immoral purposes. ; These contentions 
prevailed in the Court of the Subordinate 
Judge, and on appeal by the decree-holder- 
the decision of the. Subordinate J udge ; 
was upheld by the District Judge. The 


` order passed by the, Subordinate Judgé 


is dated the 6th December 1921, and that, 
passed by the District J udge i is dated the 
13th November 1922. ' : 

In order to appreciate the contéhtiohs of 
the parties it is necessary to'relate briefly 
the circumstances: ‘under which the decree’ 
was passed. The, decrée-holder ‘and ‘his’ 
brother Shyanr Lal brought a ‘suit, onthe! 
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: Sth October, 1912, to recover money against 


Teju Bhagat and his son Goberdhan 
Bhagat due on a hand-note, dated the 7th 
April 1912, for Rs. 2,000 said to have 
been borrowed by Goberdhan Bhagat 
from the decree-holder. The suit was 
dismissed on 10th March 1913, it being 
held that the hand-note was a forged one 
and that no consideration had.passed. The 
decision of the Trial Court was upheld by 
the District Judge on the 16th July 1913. 
The defendants applied for and obtained 
sanction from the Trial Court to prosecute 


. the decree-holder and his brother Shyam 
: Lal and his servant Tukun Lal on charges 


. of forgery, fabricating false evidence as. 


a 


well as for instituting a false suit. The 
sanction was upheld by the District 
Judge on 13th December, 1918, and the 
motion to the High Court' against it was 
rejected on 7th February, 1914. There- 
after, the defendant No. 2 filed a petition. 
of complaint before the Magistrate for 
prosecution of the aforesaid persons, and 
the accused were committed to the Court 
of Sessions. On 17th September, 1914, 
they were acquitted by the Sessions 
Court. The decree-holder Devakinandan 
then in 1915 instituted a suit against 
Teju Bhagat and Goherdhan Bhagat for 


- damages for malicious prosecution in the 


Court of the Subordinate Judge of Patna. 
The suit was decreed on 23rd December 
1919. It was held in that case that the 
hand-note was genuine and was duly exe- 
cuted by Goberdhan and that consideration 


, thereon had passed and that the defend- 


ants knew fully that the hand-note was 
genuine atid that they had falsely denied 
it in the original case for recovery of the 
money due thereunder and ‘subsequently 
taking advantage of the dismissal of the 
suit had falsely and maliciously launched 
the prosecution against the decree-holder 
and his brother Shyam Lal and his 
servant Tukun Lal. This is now the final 
verdictin the cases. ` , i 

The first question raised'is as to the 
nature of this debt. The decree was 


_ passed in respect of damages for máli- 
cious, prosecution. It was an illegal and’ 


` immoral act on the part of the defend- 


ants to lodge a maliciously false criminal 


‘case against the decree-holder. It is also 


opposed to public policy. The course 


1 
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adapted by the defendants could not pos- ` 


sibly be said to be for the benefit of the. 
family and was fraught with great risk to 
the family status and reputation. It was a. 
highly tortious act. The prosecution was: 


` held to be false, and Teju and Goberdhan 


were liable for criminal prosecution as 
well as for civil damages, and the' 


- damages awarded in Civil Court were like 


a fine imposed upon them in a criminal 
case. A son is bound to pay his father's 
debt, except the debt incurred for im- 
moral or illegal purposes. Manu .in 
Ohapter VIII, Sloke 159, says that a son. 
is not bound to discharge the gambling 
debt of his father or the unrecoverable, 
balance of a fine imposed upon him, nor 
to pay off the money due from him for 
standing surety for another (money re- 
cognizance), or a gift made by him to an, 
unworthy person. Tothe same effect is 
the view of Yajnavalkya in Ohapter II, 
Sloke 48, wherein he says that a son is 
not bound to pay the debt even though 
hereditary if it is contracted for the pur- 
pose of drinking, debauchery or gambl- 
ing, orifitis the residue of a fine, or 
duty unrequited, or anything idly pro- 
mised. These have been amplified, and 
the classifications in Usanas and Vyasa 
are as follows :— K 
‘Debts due for spirituous liquor, debts 
due for lust, debts due for gambling, 
unpaid fines, unpaid tolls, useless: gifts or 
promises without consideration or made 
under the influence of lust or wrath, ` 
‘suretyship debts, commercial debts, debts 
that are not vyavaharika." The last word 
vyavaharika has been rendéred by Oole- 
brooke as equivalent to a debt for a 
cause repugnant. to good. morals. The 
debt in question is undoubtedly not 
vyavaharika. It would also comé under 
the words dund sulka vashes in Manu and 
Yajnavalkya. Allsuch débts mentioned 
in the Smrities which a son is not bound 
to pay: are now: comprehended in the 
words “ illegal and immoral.” 
The latter would include in itself such 
debts as are opposed to public policy. 
In my opinion, the debt in question is 
illégal and immoral, and to hold it 
otherwise would be to make a son liable 
for debts incurred for such: tortious and ; 
illegal acts of the father, . ° 
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` Mr. Manohar Lal contends that the 
debt in question must come in the cate- 
gory ofdebts incurred by the father to 
defend himself in a criminal case or in 8 
suit for defamation, and cites author- 
ities upon the point. The-result of judi- 
cial decisions, no doubt, bas been that 
à debt incurred by a father to 
defend himself in a criminal case may in 
certain circumstances be for the benefit of 
the family in order to save the father and 
consequently the family from the degrada- 
tion in the-eyes of the public: Vide Sumer 
Singh v.-Chaube Liladhar (1), Bent Ram 
v. Man Singh (2; Prem Sukh Das v. 
Rambujhawan- Mahto (3), and Hanumat 
Mahton v. Sonadhari Singh (4). 

The present is not a case where the 
father incurred the debt to defend him- 
self in an action, civil or criminal, 
brought against himself. The debt was 
not incurred to defend himself against 
the suit for damages for malicious pro- 


secution, but the decree was passed: 


against the defendants in the present 
case for having done a tortious act, 
namely, the institution of false and mali- 
cious criminal proceedings against the 
decree-holders. It was a voluntary and 
aggresive act on the part of the defend- 
ants to bring the false criminal case and 
they were not at that time trying to save 
themselves against any action, civil or 
criminal, causing any danger to their 
person or property. Therefore, I agree 
with the view taken by the learned Sub- 
ordinate Judge that the debt in the 
present case was a personal and illegal 
debt and it was not required for the pur- 
poses of the joint family of which the 
defendants were members. 

It is then said that the original suit 
brought’ to enforce the debt due under 
the hand-note was dismissed upon the 
defence taken by the defendants and 
thereby the family was benefited. The 
present debt has nothing to do with the 
cost incurred in defending that suit and 
the argument seems to be much beside 
the mark. 


9 Ind. Cas. 624; 33 A. 472; 8 A. L. J. 306. 
2 11 Ind. Cas. 683; 34 A. 4; 8 A. L. J. 1015. 


52 Ind. Cas. 964; 1 . 34; (1919) Pat. 


Ë P. L. T 
@ 52 Ind. Cas. 734; 1 P, T4 T. 133: 4P. L.J, 
653; (1920) Pat. 13. i 
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Then itis said that the debt incurred 


, on the hand-note was for family necessity, 


namely, for certain marriages in the 
family as held by the Courts below, and, . 
therefore, the decree for damages for 
malicious prosecution must be deemed to 
be for the benefit of the family. It is hard 
to understand this argument. The suit 


for damages was not to enforce the.. 


hand-note in question and in fact the 
original suit to enforce the hand-note was 
dismissed. Here the cause of action was 
based upon the malicious prosecution 
launched by the defendants. 

It is then said that the damages for 
malicious prosecution have now ripened 
into a decree and, therefore, the sons of 
Goberdhan are not entitled to question 
the legality of the debt. This view does 
not find favour with me, The, sons were 
not made parties to the decree, and, there- 
fore this is the only stage when they can 
question the legality of the debt when 
they have been made parties in the execu- 
tion proceedings under the mew pro- 
vision contained’ in section 53 of the 
Code of Civil Procedure. The decree 
was not executed in the life-time of Teju 
Bhagat. The stage has not arrived to 
which Deendyal Lal v. Jugdeep Narain 
Singh (5) and Suraj Runsi Koer v; Sheo 
Persad Singh (6), can be applied [vide Ban- 
wari Lal v. Sheo Sankar Misser (7), Thadi 
Ramanurthi v. Moola Kamiah (8) and 
Banwari Lal v. Sheo Sanker Misser (7).] 

Mr. Monobar Lal, however, says that ` 
the defendants' Shares must be held li- 
able inasmuch as there was an attach- 
ment before judgment. The “Court 
below has held that there was no proof 
of any such attachment. The learned 
Counsel has shown us the ordersheet of 
the case. It shows that there was an 
order for attachment before judgment 
under O. XXXVIU, r. 5; but the de- 
fendants objected to the order and offer- 
ed to give security for the decree which 


e 3 G. 198; 1 C. L. R. 49; 4 L. A. 247; 3 Sar. P. 
O. J. 730; 3 Suth. P. O. J.. 468; I Ind. Jur. 604; 1 
Ind Dec. (s.s) 715 (P. 0). 

(6) 5 C. 148; 6 L. A. 88; 


P. O.J. 1; 3 Suth. 
P. G. J. 589; 4 O. L. R. aei 


a 2 Bhome, L. R. 242; 9 


N. 815. 
L. 7,123; (1914) M, 
e 


W. 
8) 24 Ind. Cas. 667; 16 M, 


416 


SUNDER LAL V. RAGHTINANDAN PRASAD. 


. might have been ultimately passed and 


the Court directed the attachment to be 


“recalled.” Again; the security was accept- ' 


ed and the Court under r. 6 of O. 
` XXX VIII was bound to order the attach- 
ment to be withdrawn. The learned 
Counsel has not produced the order-sheet 
of the case at that stage and unless the 
contrary is shown it must be presumed 
' that the imperative requirement of the 
law conveyed in the word’ “shall” was 
complied with for what is required by 
the Statute must be deemed to have been 
pfoperly doné. Therefore, agreeing with 
the view of the Court below, I hold 
that there is no evidence of any attach- 
ment before judgment. Teju Bhagat died 
just after the hearing of the suit and 
before the judgment and the ‘decree 
were passed and his intérest lapsed into 
the joint family. Goberdhan and his 
sons took the entire property by right of 
survivorship. An. attachment before 
judgment does not rank in the same 
position as an attachment after judg- 
ment. Rule 10 of O. XXXVIII makes it 


‘clear,and, therefore, an attachment before : 


judgment will not defeat the right ofa 
coparcener by survivorship. There is 
also authority to this effect: vide the 
cases of -Subrao ‘Mangesh Chandavarker 
v. Mahadevi Bhatta (9) and Laxman 
Nilkant Pusalkar v. Vinayak Keshav 
Pusalkar (10). 


. a, member of a joint family and had .at- 
tached the' family property before judg- 
ment. Subsequently’ the judgment- 

.debtor died while joint with the other 
members. It was held. that the attach- 
ment before judgment did ‘not defeat, the 


ment: ^ | 7: ae Spr ee ae 
1 Jtig then said that two houses out.of 
the properties. in. question.were ‘pledged 
Š (gy 21 Endi- Gas, 880; : 38 B. ` 105) 15 Bom. L., B: 


84! " - art `, Tree rb ' 
(10), 33 Ind.' Cae." 9563, 40-. B. 390; "18 “Bom: T, 
BBR MCN CEDE MP MIR 


D 
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In the former case, the, 
` plaintiff obtained a money-decree against 


457; 46 “A. 95; 26: Bom L. 
(Po). ie a 


71924. 
as security for the satisfaction of the 
judgment debt during the pendency of 
the suit and, therefore, the said properties: 
are liable to be sold as mortgaged pro- 
perties to satisfy the decree in question,’ 
Assuming that the security bond was in 
the nature of a mortgage there was no ' 
antecedent debt to pay off which the 
bond was executed, nor was the debt for 


family necessity. The case of Sahu Ram 


Chandra v. Bhup Singh (1l) has now 
been considered recently by a Full Board 
of the Privy Oouncil in the case of Brij 
Narain Rai v. Mangla Prasad’ Rai, (12), 
which lays down thatifa father purports 
to burden the estate by mortgage, then 
unless that mortgage is to discharge an 
antecedent debt, it would not , bind 
more than his own interest, and an 
"antecedent debt means antecedent in 


-fact as well as in time, that isto-say, that 


the debt must be truly independent and 
not. part of the . transaction impeached " 
The debt .in question has already 
been shown to be immoral and, therefore, 
thére is no obligation on the sons to pay 
the same. ` bos 
` Goverdhan has, however, incurred the 
debts in question and “the decree has 
been passed against him. His share in 
the family property can be sold in. ex- 
ecution of the decree, and the purchaser 
can enforce the right purchased by parti- 
tion. ES 
. The appeal is, therefore, dismissed-with 
costs. : sg thy 
. Foster, J.—I agree. . A. E. 


e Appeal dismissed: ` 


` (11) 39 Ind. Cas, 980; 39 A, 437; 91 O. W. N; 
698; 1 P. L W. 557; 15 A. L. J.437; 19 Bom. L. 
R. 498; 26 O. L. J. 1; 33 M. L 4.14; (1917) M. W. 
n e 22 M. L. T. 22, 6 L. W. 913; 44 L A. 126 

a97 Ind. Oas. 689; 5 ‘P. L. 
934; 406 M. L. J . 


Es EU 


L 
Ww. 
L. 
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ALLAHABAD HIGH COURT. 

SECOND Orvin `APPRAL No. 586 or 1921. 

Jüne 13, 1922. 
Present:—Mr. Justice Piggott and 

Mr. Justice Sulaiman. 
RAM RATAN MISIR AND OTHERS— 
- PLAINTIFFS—APPELLANTS 
versus 
KAPIL DEO SINGH AND orHERS— 


DEFBNDANTS—RESPONDENTSE, 

Hindu. Law—Jowt family—Antecedent debt— 
Mortgage-debt. 

As a mortgage of Hindu joint family property 
to secure a debt is an alienation of the property, 
it cannot be treated in itself as evidence of an 
antecedent debt, in respect of which a fresh 
alienation of the joint family property by. the 
managing members could be justified. |p 411, 
coL p^ . 


Appeal against a decree of the 
District Judge, Ghazipur, dated the 13th 
January 1921. 2 


Mr. K. Varma, for the Appellants. 
-Mr. Haribans Sahai, for the Respond- 
ents. 


JUDGMENT.—The  plaintiffs-ap- 
pellants in this case sued upon a 
mortgage of the let of March 1902. The 
suit, which was filed in the month of 
July 1919, was within limitation by reason 
of the period prescribed for payment ; 
but it is not denied that the plaintiffs’ 
remedy against the mortgagors personal- 
ly had long since become time-barred. 
The mortgagors were four brothers and 
it is admitted that they constituted on 
the date of the mortgage the adult 
members of a certain joint family. The 
suit is against three of the original 
mortgagors and a grandson of the fourth 


who is since deceased. The only question , 


in issue before us in this appeal 
relates to the liability of the said grand- 
son by name Kapil Deo Singh. The 
mortgage was for a thousand rupees ; the 
details of the consideration have been 
fully set forth in the deed itself and in the 
judgments -of the Courts below. Rs. 585 
were set down -as due on account of the 
principal and interest of five previous 
mortgage-deeds 
members of the family. The balance 
was paid in cash. The Trial Court came 
to the conclusion: that the evidence pro- 
` duced on behalf -of the plaintiffs was 
.. sufficient, under all the circumstances, to 


E UT ME 


1 
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executed .by different ` 


AVF 


establish family necessity in respect ofthe 


' entire consideration and it passed a decree 


for sale accordingly. Against this decree 
Kapil Deo Singh alone appealed. The 
lower Appellate Court has’ affirmed the) 
finding of the Trial Court in respect of so 
much of the consideration as was paid in 
cash, and this matter is no longer in 
dispute before us. The learned District 
Judge however came to the conclusion that 
legal necessity was not proved in respect 
of any part of the item of Rs. 585 and 
the appeal before us challenges that 
finding. Inasmuch as the five mortgage- 


‘deeds which went to, make up the 


consideration for this item of Ks. 585 
were each and all of them alienations of 
joint family property, it is impossible to 
treat those deeds as in themselves evidence 
of antecedent debt in respect of which a 


‘fresh alienation ofthe joint family pro- 


perty on the part of the managing 
members could be justified. Certain argu- 
ments have been laid before us, the 
general effect of which is to ask us to 


.reconsider the evidence as a whole, to 


take into account the circumstances ‘of 
the case, the dates of the various transac- 
tions and to affirm the finding of the Trial 
Courtrather than that of the lower Ap- 
pellate Court. Most of the considerations 


.80 urged upon us would really only be 


admissible if this were a first appeal. 
On the question of necessity or no 
necessity we are bound by the finding 
of the lower Appellate Court, except in 
so far as that can be shown to offend 
against some principleof law, We have 
come tothe conclusion that as regardsa 
fraction of this part of the consideration 
the learned District Judge has committed 
an error in law. One of the earlier 
mortgage-deeds was itself executed, in 
statisfaction of an older parol debt incur- 


‘red on the 20th of April 1896. The learn- < 


ed District Judge seems to have thought 
that the liability to pay this parol debt 
could -not be imputed to the defendant 
Kapil DeoSingh because that particular 
debt had been incurred by Lalu Singh, 
who was not the grandfather, but a 
brother of the grandfather, of the said 
Kapil Deo Singh. It seems to us however 
that the lower Appellate Court has in 
coming to this conclusion lost sight of e 


P 
. 
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the fact thatthe present suit is after all 
upon a mortgage-deed of which one of the 
executants was the grandfather of Kapil 
Deo Singh. We must take it, therefore, 
that this young man's grandfather accept- 
ed the debt which Lalu Singh had incur- 
red asa debt properly payable by the 
‘joint family and for which he was himself 
liable along with the rest. We think this 
‘circumstance is sufficient to warrant a 
. finding that to the extent of Rs. 100-with 
a proportionate share of interest thereon 
accruing, that is to say, Rs.17 more as 
interest up to the year 1900, there was 
‘lawful necessity forthe mortgage-deed in 
suit. 

‘Before disposing of the appeal there is 
‘one other point which it is perhaps in- 
‘cumbent upon us to mention. It was 

contended on behalf of the appellants 
that the lower Court was not justified 
infinding on the materials before it that 
the defendant Kapil Deo Singh was alive 
‘on the lst of March 1902 when the deed 
,' in suit was executed. 
place the finding in question, is really 
: one of fact, so longas it rests upon a 
reasonable inference which the lower 
Appellate Court is entitled to draw from 
‘facts either proved or admitted before 
it. It is not open to interference on our 
part. Moreover, the plea is not in ac- 


‘cordance with the frame of the plaint 


itsélf. If the plaintiffs had desired to 
plead that the mortgage which they were 
Seeking to enforce was one contracted 
by all the members of the joint family 
° living on tbe date of the mortgage and 
that Kapil Deo Singh, having been born 
subsequently to the date of the alienation, 
“became from the date of his birth in- 
terested in the joint family property as it 
stood then,.that is to say, subject to this 
alienation, the plaintiff should have said 
So'plainly. It seems to us that on the 
contrary when they pleaded in the third 
paragraph of their plaint, and undertook 
to prove, that the debt was incurred for 
family necessity, they practically pre- 
cluded themselves from raising this plea 
‘at alater stage. 


` The result is that we modify the decree | 


:of the lower Appellate Court, to this ex- 
tent that we add to the sum of Ra..414-15 
°. ‘for which that Court has held this mort- 
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Now, in the first ` 
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gage to be valid, a- further sum of 
Rs. 117, ) 
worked out proportionately upon this 
basis. The appeal, therefore, succeéds to 
this extent and for the rest is dismissed. 
Parties must pay and receivé costs 
throghout, including in. this Court fees 
on the higher scale, in proportion to 
failure and success. As we modify the 


_decree of the lower Appellate Court we 


further extend the period of payment to 
a date three months from the date of this 
judgment. 

N. 


g. "Decius mii taa 


PRIVY COUNCIL. 
APPRAL FROM THE PUNJAB CHIEF COURT. 
January 22, 1924. 
Present:—Lord Dunedin, Lord Shaw, 
Lord Carson, Bir John Edge and 
Mr. Ameer Ali. 

HARI BAKHSH-—PLAINTIFF— ` 
APPELLANT 
veraus ë 
BABU LAL AND ANOTHER—DEFENDANTS 


— RESPONDENTS. 
Hindu -Law—Jont family—Partition between 


- co-parceners, effect of—Presumptron. 


A partition between co-parceners constituting 
a joint Hindu family does not give rise to the 
presumption, that a joint and undivided family 
constituted by one of such,co-parceners tógether 
with his own Bons and grandsóns has also been 
dissolved and that ae latter Bm ceased to be.co- 
parceners inter se. [p 424, col. 1. " 

Balabuxz Ladhuram v. Rukhmabai, 30_I. A. 130; 
30 O. 725; 7 O. W. N. 642, 5 Bom. L. R. 469; 
8 Sar. P. O0. J. 470 (P. O.J), Balkishen Das v. 
Ram Narain Sahu, 30 I. A. 139; 8 Sar. P. O. J. 
489, 30 O. 738; 7 O. W. N. 578; 5 Bom. L. R 
461 (P C), Jatti v Banwari Lal, 74 -Ind. Cag 


462,50 rÀ 192, (1923) A. L R (P. C) 136; 21 A. 


L J 582; 18 L. W. 237; 45 M. L. J. 355; (1823) M. 
W. N. 687; 25 Bom. L. R..1256; 4 L. 350; 28 O, 
W.N 


. 785; 33 M. L. T. 283 (P. O), explained, 


The interest account wil be ` 


` 


` 
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Appeal from the judgment and decree 
of the Chief Court. of Punjab (Mr. Shah’ 
Din, O. J. and Mr. Broadway, J.) dated the 
2nd July 1917, and reported as 41 Ind. 
Cas. 479, reversing the judgment and 
decreé of the District Judge, Delhi, 
dated the 15th May 1914. ot 

Bir G. R. Lowndes, K. C , and Mr. E.B. 
Raikes, for the Appellant. s 

Messrs. A. M. Dunne, K. C., and W. 
Wallach, for the Respondents. du 


JUDGMENT. = 
John Edge.—tThis is an appeal b 


the plaintiff from a decree, dated the - 


2nd‘July 1917, of the Chief Court of the 
Punjab, which reversed a decree, dated 
the 15th May 1914, of the District Judge 
of Delhi, and dismissed the suit. The 
suit is for the partition of property: alleg- 
ed, by the plaintiff to be joint property of 
the parties. ee 

The parties are Hindns of .the Bakkal 
Aggarwall caste, and are subject to the 
Law of the Mitakshara. The following 
pedigree shows how the parties are 


related to each other:— 
l DEVI DiM Tu 
- died in 1903 [ 
A wite gel Nutius vits -—— 
died 29th I x 


January 
1906. 








Babu diis ... 


defendant. 


} 
Sri ae 
; died sonless, 
21st May 
1908. 





Chait’ Ram, 
defendant. 


- Ist wife=Bishan Dayal=2nd wife, 
"| died 


5th died without 
December issue. 
1909. 


Brij Mo —Musammat Murli Dhar =Musammat ' 


died 22nd Indri, died 15th Basanti. 

June 1905. June 1908. M 
Banwari Lal, ‘Hari Bakhsh, 
died in 1903, Born in 1903/ 


plaintiff, , 
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is his mother, 
suit are Babu Lal and his son, Chait 
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` Jai Narain and, Bishan Dayal had 
daughters, to. whom it is not necessary to 
refer. 


The plaint.in this suif, dated the 21st 
November 1910, was presented to the 
Court of the District Judge of Delhi by 
Hari Bakhsh,-a minor, by his guardian 
and next friend, Musammat Basanti, who 
The defendants to the 
Ram. k 
4 

The case of the plaintiff was that he 
and the defendants are the surviving 
male members of d.joint Hindu family 
possessed of joint property, toa 'half- 
share of which he claimed to be entitled 
on partition, and he claimed to be entitl- 
ed to.à decree for partition and -for ac- 
counts, and other reliefs. The District 
Judge of Delhi gave the plaintiff the 
decree which he' claimed, The Chief 
Court of the. Punjab, on the 2nd July 
1917,in appeal, dismissed the suit. On 
an application for review the Chief Court. 
varied its decree dismissing the.suit hy 


` granting the plaintiff a decree for parti-' 


‘tion of the Maliwara house and a decla- 
ration that the Katra Ashrafi house at 


‘Delhi is the property of the family, and 


that the plaintiff has equal rights'in it 
with the defendant, Babu Lal. To the 
application ‘for review the two defend- 
ants were respondents, and it does not 


` appear why the declaration was not made 


against Chait Ram as wellas againstBabu 
Lal. i , S 
` The case of the defendants was a denial 


` that they and the plaintiff were members, 
' ofa joint family, and a denial that the 


property which the plaintiff claimed to ' 
have partitioned was joint family pro- 
perty. Several defences were set up. 
The defendants alleged: that Bishan 


" Dayal and his sons formed a separate 


oint family, and that they, after 1903, 
ad separated fron: each" other and had 


' partitioned the ‘property to which they: 


wore entitled; they further alleged that 
Sri Ram had adopted Chait Ram’ as his 
son. Their Lordships will at’ once deal 
with these allegations before ‘proceeding . 
to consider what was the main ‘and’ sub- e 
stantial defence; if proved; to the suit 
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which was that in a separation and parti- 
tion of 1903, in which. Jai Narain and 
his branch had separated from Sanahi 
Ram and his branch, Jai Narain and his 
‘sons had between themselves separated, 
and he had partitioned between his son 
Bishan Dayal on the one side and his 
sons Sri Ram and Babu Lal on the other 
sidethe property which had fallen to him, 
Jai Narain, and his branch in the partition 

with Sanahi Lal. 


The District Judge found that there was 
absolutely no proof of the alleged parti- 
tion between Bishan Dayal and his sons 
after 1903. It was the fourth issue framed 
by the District Judge. It is not clear 
that that issue was discussed or consider- 
ed in the appeal to the Chief Court, but 
in this appeal nothing was said to suggest 
that-the finding of the District Judge 
on the fourth issue was wrong, and their 
Lordships consider that the finding of 
the District Judge may be accepted as 
conclusive that there was no separation 
or partition between , Bishan Dayal and 
his sons after 1903 or at any time. 


` The object of alleging that Chait Ram 
had been adopted by Sri Ram is obvious. 
Ifthat adoption had been proved, the 
plaintiff could not in any event have 
been entitled on a partition to one-half 
of the property in question in this suit, 
or to more than one-third of it, and the 
defendants would between them have 
been entitled to two-thirds of it. The 
District Judge and the Chief Court con- 
curred in finding that the alleged adop- 
tion was not proved. Such an adoption 
by a brother of the only son of his 
brother would be most unusual, and their 
Lordships accept that concurrent finding 
as correct. 

The first common ancestor of the par- 
ties shown in the pedigree is Devi Dutt. 
He, with his son, Jodh Raj, carried on 
business as merchants at Basan, in the 
State of Jaipur. Jodh Raj removed from 

. Basan to: Delhi, and at Delhi he and his 
Sons carried on business as cloth 
merchants. They had also branch shops at 
Calcutta and at Cawnpore. In 1903 the 
shops which belonged to the joint family, 

* then consisting of Jodh Raj, his sons and 

*. grandsons, were known as: (1) Jodh Raj 


. 
x 
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Jai Narain at Delhi; (2) Jai Narain Khemka, 
at Delhi; (3) Sri Ram Ram Lal, in which - 
a stranger was a partner, at Delhi; (4) 
Murli Dhar Deoki Nandan, in which 
strangers were partners, at Delhi; (5) 
Jodh Raj Sanahi Ram, at Oalcutta; and 
(6) Jai Narain Sanahi Ram, at Cawn- 
pore. 

It is an admitted fact that at the time 
when Jodh Raj died, ia 1903, Jodh Raj, 
his sons Jai Narain and Sanahi Ram, 
and their respective descendants con- 
stituted a joint Hindu family possessed 
of the joint property already mentioned. 
Itis also an admitted fact that in 1903, 
after Jodh Raj had died, Sanahi Ram 
and his son separated from Jai Narain 
and his descendants, and that on that 
separation the then joint property of the 
family at Delhi, Calcutta, and Cawnpore 
was partitioned between the two branches 
into which the joint family had separat- 
ed, andthat in that partition, which will 
hereafter be referred to as the partition 
of 1908, the shops (1), (2), and (3) above 
mentioned fell to Sanahi Ram and his 
branch, and the shops (4), (5), and (6) fell 
to Jai Narain and his branch. 


The case,of the defendants is that in 
the partition of 1903 Jai Narain and his 
sons also separated from each other and’ 
ceased to constitute a joint family. The , 
District Judge held that the onus of 
proving that Jai Narain and his sons had 
separated from each other was upon the 
defendants, who alleged it. It has been 
argued on behalf of the defendants 
before their Lordships in this appeal 
that the onus of proving that Jai Narain ' 
and his sons had separated was not upon 
the defendants, and that it was for the 
plaintiff to prove that they had not sepa- 
rated. Their Lordships will presently 
express their opinion on that question, 
but they will first consider whether the 
evidence which was before the District 
Judge and the Chief Court proves or 
does not prove that Jai Narain and his 
sons separated, and for that purpose , 
it is necessary to state some facts which 
have not so far been referred to by 
them. . N ` 


Bishan Dayal lived in Cawnpore and 
had been in charge of and had managed 
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the shop there. Bishan Dayal married 


twice, and after his second marriage he, 


and his daughter-in-law, Musammat 
Basanti, had quarrelled, and he offered, 
through her brother, Rs. 30,000 as an 
` inducement to her to hand over to him 
the custody of his grandson, Hari Bakhsh, 
the plaintiff. That offer was refused, and’ 


Bishan Dayal determined to oppose a’ 


claim which 'Musammat Basanti was 
making on behalfof her son, Hari Bakhsh, 
for the partition of the property now in 
question in this suit. Onthe 7th August, 
1909, a suit was instituted in the Court 
. of the Subordinate Judge of Cawnpore 


on behalf of Hari Bakhsh by his mother,’ 


Musammat Basanti, against Babu Lal, his 
son Chait Ram, and Bishan Dayal for the 
partition of the property now in question 
in this suit. Subsequently Musammat 
Basanti was added as a plaintiff in that 
suit, and Musammat Sarasuti, the Widow of 
Sri Ram, and Musdmmat Indri, the widow 
of Brij Mohan, were added as defendants. 
The Additional Subordinate Judge of 
Cawnpore, before whom that suit’ was, 


on the 15th April 1910, framed the issues . 
for trial and ordered that the parties. 
should file all their documents on ‘that’ 


day. The Additional Subordinate Judge 
probably considered the evidence which 
the parties had brought before him, and 
having come to a conclusion that the 
Court of the Subordinate Judge had no 
jurisdiction to hear and determine that 
suit for partition, he, on the 29th August 
1910, returned the plaint'to be presented 
in the proper Court. It is not now 
necessary for their Lordships to consider 
whether the Additional Subordinate 
Judge had or had not jurisdiction to 
hear and determine that suit. They 
refer to'it with an object which will pre- 
seritly appear. ec 

As has been already mentioned, Bishan 
Dayal was a defendant to the suit for 
partition which was brought in the Court 
of Cawnpore on the 7th August 1909. 
' He made his Will on the 26th November 
1909, and in it stated that in Sambat 
1960, his step-brothers, Sri Ram and 
Babu Lal, had separated from him. In 
that suit of 1909 Bishan Dayal filed a 
written statement on the 30th Novem- 
ber 1909 in which he alleged that Jai 
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Narain in thepartition of 1903 had divided . 
the property which had fallen to his share : 
between him, Bishan Dayal, on the one' 
side and Sri Ram and Babu: Lal on the 
Bishan Dayal died on the: 
5th December 1909. On the part of the 
defendants, it has been contended in this 
appeal that the statements of Bishan 
Dayal in his Willand written statement; 
above mentioned, are admissible in evi- 
dence in this suit as against the plaintiff 
and prove that Sri Ram and Babu Lal 
separated in 1903 from Bishan 
Dayal, that the family then ceased to be 
a joint family, and that the share of the 
joint family which fell to Jai Narain and 


‘his descendants in the partition of 1903 


was partitioned, between Bishan Dayal on 
the one side and Sri Ram and Babu Lal 
on the other. It appears to their Lord- 
ships that these statements of Bishan 
Dayal, who was then.an interested party 
in the disputes and was then taking a 
position adverse to Hari Bakhsh, cannot. 
be regarded as evidence’ in this suit and 
are inadmissible. EE 
Excluding from consideration the state- 
ments of Bishan Dayal.in his Will and 
written statement, the only admissible ` 
evidence not open to objection. and not 
ambiguous and inconclusive-is, if gen- : 
uine, a letter which purports to have 
been written by Bishan Dayal to his 
brother Babu Lal, dated “Phagan Sudi 
2, Sambat 1965 (22nd February 1909), 
which was for the first time produced 
by the defendant Babu Lal on‘ the 14th 
October 1911. That letter (Exhibit D-14) 
as translated is as follows :— : 
“Compliments from Bishan Dial to 
Sri Ram Babu Lal. ; 
. “Jai Narain in your presence separated 
us, the three brothers, on Asarh Badi 10, 
Sambat 1960. The whole work of. Delhi 
remained’ with you, the two brothers, and 
the work at Cawnpore fell to my lot. 
This partition was effected by Jai Narain , 
We, the three brothers, agreed to his 
settlement and do not object to it. But 


the account of Sambat 1960 is not’ yet e 


settled. Whatever is due under that 
account will be paid by you, the two. 


‘brothers. I have nothing to do with it. 


The property situate at Basan and the, 
houses in Delhi will remain joint. We 
x . 


+ 
. 
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. In the Court of the Subordinate Judge ' 


t 


` 


HARI BAKHSH V. BABU LAL, 


of our own accord have written this. No 
one can object to it. OMS 
` "Dated Phagan Sudi 2, Sambat 1965. 
"What is written above is correct. 
“(Sd:) BISHAN DAYAL. 
ae “(In Hindi characters.) 
“Witnessed by— 
’“Onnote Lar, Khemka. 
"(In Hindi characters.) 
“Witnessed by— 
"GaNGA Ram, Bhot. 
"(In Hindi characters.) 
“Witnessed by— 
“Sonnar Mar, Khemka. | 
“(In Hindi characters.) 
“Witnessed by— 
“Hart Ram, Kanodia. 
“(In Hindi characters.) 
“Witnessed by— 
“SHEO NaRAIN. 
." "(In Hindi characters.)" 


. Their Lordships are informed by Coun- 

sel engaged in this appeal that Asarh 
ae 10 Sambat 1960, was the 20th June 
1903. : 

The only witness at the trial who said 
that the letter was in the writing of 
Bishan Dayal was the defendant, Babu 
Lal. The only witnesses of the five to 
the letter who spoke to it at the trial 
were Chota Lal, Hari Ram and Sheo 
Narain, and: not ‘one of them said 
that it was written or executed in his 
‘presence. Sheo Narain in his evidence 
at the trial said that Bishan Dayal told 
him that it was a farkhati—that is, a 
release. At the trial before the District 
Judge, Babu Lal said as to it (Exhibit 

-] ) i= 


` "The release to which (T) certified yes- 
terday : was with me, I have given (I 
gave it)it to my Pleader, Anand Sarup, 


‘for production (at the trial at Cawnpore). 


hey said they would produce it when 
necessary. I cannot say if they produced 
it or not. After the close of the case I 
got back the release from,my Pleader.” 

Anand Sarup was the defendants’ 
Pleader at the hearing of the suit before 
the Additional Subordinate Judge at 


-Cawnpore. Exhibit D-14 was, if a genu- 


ine letter, © one which should have 
been filed on behalf of the defendants 
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of Cawnpore on the 15th April, 1910, in 
obedience to his order of that date. It 
was, if genuine, a most important docu- 
mant—in fact, the most important docu- 
ment for their case. It never was filed . 
or produced at the trial before the ' 
Additional Subordinate Judge. If it was 
in the possession of Anand Sarup at any 
time, he should have been called as a 
witness at the trial before the District 
Judge of- Delhi to speak to the fact and 
to explain why it was not filed or 


ua in the Court of the Additional 


ubordinate Judge. He was not called 


‘as a witness before the District Judge 


of Delhi and no explanation of his ab- 
sence was offered. The District Judge 
found, asa fact, that Exhibit D-14 was 
& forgery. The Ohief Court, on the con- 
trary, held that Exhibit D-14 was a 
genuine document executed by Bishan 
Dayal Their ` Lordships, after 
careful consideration, find that Exhibit 
D-14 is not a genuine document, and 
was manufactured for the purpose of 
being used in evidence at the trial 
before the District Judge of Delhi. 
Excluding Exhibit D-14 and the 
Statements in the Will and written 
statement of Bishan Dayal, which have 
been alrendy mentioned, from evidence 
which can be considered in this suit 
there is no documentary evidence which 
proves either that Bishan Dayal and his 
brothers, Sri Ram and Babu Lal, had or 
had not separated, The learned and able 
Counsel engaged in this appeal have 
been compelled to admit that fact, and 
that all the other evidence in the suit is 
as consistent with the brothers never 
having separated as with the brothers 
having separated. The District Judge 
found that the brothers had not separated; 
the Chief Court, which treated Exhibit 
D-14 as evidence, found that they had 
separated. Their Lordships agree with 
the District Judge that itis not proved ` 


- that the brothers ever did separate. 


It remains to be considered whether 
on the separation and partition between 
Jai Narain and his brother, Sanahi Ram, 
in 1903, it is to be presumed, unless 
the contrary is proved by the plaintiff, 
that Jai Narain and his sons, -Bishan 
Dayal, Sri Ram and Babu Lal, and Jai 


a. 
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Narain's grandsons, Brij Mohan and 
Murli Dhar, all of whom had then been 
born and were then living, ceased to be 
amongst themselves members of & Hindu 
joint family consisting of Jai Narain 
and his descendants then living. It 


must be remembered that they were - 


Hindus governed by the’ Law of the 
Mitakshara, and that each of them had 
on hisbbirth become a_co-parcener in any 
ancestral property which had come to 
Jai Narain. The share which Jai Narain 
took as the share of him and ‘his branch 
on his separation from his brother, 
Sanahi Ram, was ancestral property. 

It has been contended in' this case on 
behalf of the defendants that the’ effect 
of. the separation and partition between 
Jai Narain and his brother, Sanahi Ram, 
in 1903, after the death of their father, 
Jodh Raj, was to cause, by implication 


of law, a separation between Jai Narain ' 


and his descendants and to make them 
cease to constitute amongst themselves 
a joint family unless it was proved that 
. they had agreed to continue to be a 
joint Hindu family, and it was contended 


on behalf of the defendants that that: 


proposition is to’ be inferred from the 
decisions of the Board ‘in 
Ladhuram v.: Rukhmabai (1) Balkishen 
Das v. Ram Narain Sahu (2): and. Jatti 
v. Banwari Lal (8). 
Lordships that the proposition contended 
for is a .proposition which cannot reason- 
. ably be inferred from the decisions of the 
Board or any of: them which -have been 
cited. To understand and: apply. a 
decision of the Board or of any Court it 
is necessary to see what were the facts 
of the case in which the decision was 
. given, and what was the point which had 
to be decided. In Balabux Ladhuram v. 
Rukhmabai (1) it appears that three Hindu 
brothers, Girdhari Lall, Kunyaram, and 
Ladhu Ram owned a shop which had been 
founded by their father, and that in 1869 


(1) 301 A 130,320.725; 7 O W N 612,5 Bom 
L. R. 469, 8 Sar. P. O J. 470 


(PO. 
(2) 301. A 189, 8Sar P O J. io, 30 C 738, 7 


O W.N 578.5 Bom. L. R 461 (P`O). . 

(3) 74 Ind. Ogs. 462; 50'I À.192; (1923) A L 
R. (P O) 136; 91 A L J. 582; 18 L. W 237; 45 
M L J 355, (1923) M. W N 687, 25 Bom. L. R. 
m 1.350; 28 O. W. N. 785, 33 M. L. T. 283 
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or 1870 Kunyaram separated from his 
brothers, took out his share, amounting 
to about Rs. 11,000, and started à shop of 
his own. In that case Lord Davey, in 
geliyor the judgment of the Board, 
said:—". ^ ` i : f 

“It appears to their Lordships that 
there is no presumption, when. one co- 
parcener separates from the others, that 
the latter remain united . .. Their Lord- 
Ships think that an agreement amongst 
the remaining members of a joint family 
to remain united or to re-unite must ‘be 
proved like any other fact." 

The remaining members ofthe joint 
family in that case were the brothers, 
Girdhari/ Lall and  Ladhuram. The 
Board was not considering and. had not 
to consider, whether, if Girdhari: Lall, 
for example, had sons living. when 
Kunyaram separated from his brothers, 
Girdhari Lall and his sons would cease 
to be as between themselves a joint 
family. That was not the case and did 
not arise in the case before the Board. 

In Balkishen Das v. Ram Narain Sahu 
(2) the four members of a Hindu joint 
family, who were cousins, entered into 
an ikrarnama which stated that defined 
shares in the whole, estate of the joint 
family- had been allotted to the several 
co-parceners. It was there held that the 
agreement defining ‘the shares effected 
a separation in estate, and that evidence: 
of some of the co-parceners having 
continued to enjoy their shares in com- 
mon would not affect their tenure of 
their property or their interest in it. ^ 

In Jatti v., Banwari Lal (3) four 
Hindu brothers who were, living 88 & 
joint Hindu family executed a deed by 
which the assets of.the family were 
described and divided between them, 
and one of the four brothers, Ishar Das, 
was finally paid out, and thereafter the 
business was carried on by thethree remain- 
ing brothers, to whose separate accounts 


` the profits of the business were carried 


in equal shares. In that case Lord 
Dunedin in delivering the judgment of 
the’ Board, after quoting the passage 
above set out from Lord Davey's judg-- 
ment, ‘approved of and adopted the 
statement of the Trial Judge in the suit, 
who saidi— | 
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' “There is absolutely no material on the 
. file from which ‘it can be inferred: that 


the three brotheis continued united or: 


re-united as co-parcenary members of a 
joint Hindu family, while defendants’ 


own books show the contrary..... I have, . 


therefore, not the least hesitation in 
finding that, on the separation of [Ishar 
Das, the family of the parties ceased to 
be a joint Hindu family in the strictest 
sense of the term; or, in other words, ite 
members ceased to be co- parceners,” 

The members ceased to be co-parceners 
of each other, but it is not suggested 
that if one of those members happened 
to have had sons who were his co- 
parceners when Ishar Das separated from 
his brothers, such sons and their father 
would cease to be co parceners con- 
stituting together a joint and undivided 
family. i D 

If their Lordships were to hold in this 
case that it is to be presumed in law that 
ihe separation &nd partition effected in 
1903 by Jai Narain and .his brother, 
Sahahi Ram, involved necessarily a 
separation between Jai Narain &nd his 
sons, their Lordships would, it appears 
to them, be introducing a novel principle 
into the law of jaint Hindu families 
governed by the Law of the Mitakshara, 
for which no authority has been brought 
to the attention of their Lordships. , 

In conclusion, their Lordships find 
that Jai Narain and his sons did not 
separate, that no separation between 
Bishan Dayal and his brothers, Sri Ram 
and Babu Lal, or between any of them, 
has heen proved, and they will humbly 
advise His Majesty that the decree-of the 
Chief Court of the Punjab should beset 
aside, and the decree of the District 
Judge of Delhi of the 15th May 1914, 
should be restored and affirmed. The 
defendants (respondents) must pay the 
‘costs of this appeal and of the appeal to 
he oe Court. 

Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
T. L. Wilson & Co. 

Solicitors . for the Respondents : :— 
` Messrs. Ranken, Ford & Chester. 
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CALCUTTA HIGH COURT. 
-  APPRAL FROM ORIGINAL DECRER 
No. 273 or 1920. 
| April 17, 1923. 
Present: -—Justice Sit Asutosh Mookerjee, 
Kr., and Mr. Justice Newbould. 
KASHI CHANDRA CHAKRAVARTI 
MI C 
TEUS 
PRIYANATH BA KSHI AND OTHERS — 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. 
XXXIV. r 1,—Morigage suit—Consent decree— 
Execution of decr NAME ad properties, whether 
can be sold—Pr . 

A consent decree.: in a mortgage suit provided 
that ths defendants would pay to the plaintiffs a 
esrtain sum on account of the claim and costa 
by instalments If default was made in payment 
of any oné instalment, the plaintiffs were then 
to be entitled to realise the whole amount due 
for all instalinents at one and the same time by 
taking out execution The piopeities mortga, 
were to remain charged under the mortgage until 
the amount due for the last mstalment had been 
paid Nothing was paid under the decree and it 
was made final on the application of the plaint- 


iffs: 

Held, hat the decree-holders ' could take out 
execution against the mortgaged properties and 
r l4of O XXXIV of the Civil Procedure Code 
was not applicable to the case. [p. 425, col. 2.] 


Where a consent decree is made in a mortgage 
suit, before execution is taken out, an order 
absolute should bs obtained by the decree-holder 
on notice, so as t> allow an opportunity to the 
judgment-debtor to show cause, if d. vay 
the dəcree should not be‘made final. 426, co 
1 I 
Case-law referred to. 


Appeal against the decree of the Sub- 
ordinate Judge, Second Court, Tipperah, 
dated the 6th April 1918. 

ara! 


Babus Mahendranath Ray, . Bepin 
Chandra Basu and Radhikaranjan Guha, . 
for the Appellant. 


Babus Gunoda Charan .Sen and Jatis 
Chandra, Guha, for the Respondents. 


JUDGNMENT.—This appeal is 
directed against an order absolute made ' 
on the basis of a consent decree in a 
mortgage suit. 


On the Sth April 1916 the plaintiffs- 
respondents instituted a suit against the . 
defendant-appellant to enforce & mort- 
gage security. On the 2nd February 1917 
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a decree ' was made 
parties. The decree stated: that the - de- 
cree-holders* would be entitled to receive 
from the judgment-debtor Rs. 4,000 on 
-account of principal and Rs, 400 on ac- 
count of costs. The aggregate sum of 
Rs. 4,400 was to be paid by annual 
instalments which were specified: in the 
schedule. The decree then proceeded as 
follows: “The defendants will pay to 
the plaintifis Rs. 4,400 on account of 
the claim and costs as per instalments 
mentioned below. If default is made 
in payment of any one instalment, the 
plaintiffs will then be entitled to realise 
the whole amount due for all instalments 
at one and the same time hy taking out 
execution. The properties mortgaged 
shall remain charged under the mort- 
gage until the amount due for the 
last instalment has béen paid." “It is 
not disputed that nothing was paid 
under the decree. The result was that 
on the 12th October 1917 the plaintiffs 
decree-holders applied for an order ab- 
solute, which was made on the 6th April 
1918. An appeal was thereupon pre- 
ferred to the District Judge on the as- 
‘sumption that as the decree was for a 
sum less than Rs. 5,000, the proper 
forum of appeal was the Court of the 
District Judge. It subsequently trans- 
pired, however, that the value of the 
suit was more than Rs. 5,000 and that 
consequently the appeal. lay to this 
Court. The appeal was consequently 
lodged here and has now been brought 
up for final disposal. 

The judgment-debtors have urged in 
support of the appeal that the remedy 
of the decree-holder is not by way of 
execution but' by way of aregular suit 
to enforce the consent decree. In 
support of this contention, reliance De 
.been placed upon the provision 
r. 14 of O. XXXIV of the Code of 
Civil Procedure 1908, which is in these 
. terms: "Where a mortgagee has ob- 


' ‘tained a decree for the payment of the 


money in satisfaction of a claim arising 
under the mortgage, he shall not be 
entitled to bring the mortgaged pro- 
perty to sale otherwise than by institut- 
ing a suit for sale in enforcement of 
the” mortgage, and he may institute 
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guch suit notwithstanding anything; 
contained in O. IL r, 2." Refer- 


ence has algo been made to the deci- 
sions in Chundra Nath Dey v. Burroda, 
Shoondury (1) Aubhoyessury  Dabee v.. 
Gouri Sunkur. Panday (2), Matangini 
Dassee v. Chooneymoney Dassce (3) and 
Hem Ban v. Bihari Gir (4), which all 
turned upon the construction of section 
99 of the Transfer of Property Act,, 
and “Gobind Chandra Pal v. 
Kailash Chandra Pal (5) and Gobinda 
Chundra Pal v. Kailash Chandra Pal 
(6) which were decided on the terms 
of O. XXXIV, r. 14. We are of 
opinion that the cases mentioned are 
distinguishable and that, the provision 
of O. XXXIV, r. 14 is not applicable to 
the present case. 

In each of the cases mentioned, the 
decree was for :money and there was 
a charge upon the properties for secu- 
rity in respect of the judgment-debt., 
There was no express provision in the 
decree, as there is in the present case, 
that the decree-holder would be entitled 
to realise his dues by execution of the 
decree. In the case before us,.as already 
stated, it was expressly provided that 


-if default was mede in payment of one 


instalment, the decree-holders would be 
entitled to realise the whole amount 
due for all instalments atone and the 


same time by taking out execution. 


There is no reason why a restricted 
meaning should ` be placed upon the 
expression “ taking out execution,” We 
cannot accept the contention of the 
appellant that this refers merely to 
taking out execution' of the decree as a 
money decree against properties of the 
judgment-debtor other than the hypothe- 
cated properties. The intention of'the 
parties plainly wasthat if default wasmade 
by the judgment-debtor, the decree-holder 
would beat liberty to take out execution 
against the mortgaged properties which 
were to remain charged until the amount 
due for the last instalment should be paid., 
22 C. 813; 11 Ind. Dec. (x. 8.) 538. 

99 O. 859; 11 Ind. Dee. (N. s) 568° 


22 O. 903; 1 ia Dec. (N. 8.) 598 
u 28 A. 58; 2 A. L. J. 479; A. W. N. (1905) 
8 


(5) 40 Ind. Oas. 230; 25 O. L. J. 354. 
B 41 Jnd. Cas, 73; 45 Q. 580, 





v 
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This view is supported by the’ decisions, 
in Abir Paramanik v. Jahar «Mahmud 
Mandal (7)-and Ambalal Bapubhai v. 
Narayana Tatyaba (8). The parties in 
the case before us were obviously 
anxious to avoid recourse to a fresh 
suit on the basis of the decree, such as 
might be necessary in view of the 
decisions already cited. 

The only question which remains is, 
whether a decree by consent of this des- 
cription is or is not operative as be- 
tween the parties thereto. The answer 
must obviously be in the affirmative, 
It is sufficient to refer to the Full 
Bench decision in Ashutosh Sikdar v. 
Beharilal Kirtania (9) which was ex- 
plained in Bechu Singh v. Bichharam 
Sahu (10) and shows that section 89 (2) 


was enacted for the benefit of the liti- 


gating parties. Itis further clear from 
Sudevi Devi v. Sovuram Agarwallah Ts 
Bechu Singh v. Bichharam Sahu (10 
Biswa Nath Prosad v. Bhagwandin 
Pandey (12) and Syam Mandal v. Sati 
Nath Banerjee (13), that when a consent 
decree has been made, as was made in 
this case, before execution is taken 
out, an order absolute should be ob- 
tained by the decree-holder on notice, 
so as to allow an opportunity to the 
judgment-debtor to show cause, if pos- 
sible, why the decree should not be made 
final. 

The result is that this appeal fails 
and must be dismissed with costs. We 
assess the hearing fee at three gold 
mohurs. 


Z.K" Appeal dismissed. 


34 O. 886; 6 O. L, J. 95; 11,C. W. N..879. 

51 Ind. Cas. 929; 43 B. 631; 21 Bom L R 
P O. 61; 11 O. W N. 1011; 6 O. L J 320 
M ia Cas. 677, 10 O. L. J. 91. 

10 0. W. N. 3 

EIS Cas” 536: 14 0. L.J. 6 

13) 38 Ind. Cas. 493; 24 O. Dy sos 231 C. W. 
N, 776; 44 O. 954, 
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RANGOON HIGH COURT. 
First OIL Apprau No. 4 or 1922. 
February 11, 1924. 

Present :—Mr, Justice Heald and 
Mr. Justice Po Han. 

MA E HMYIN AND OTHERS— 
APPELLANTS 
versus 

MAUNG BA MAUNG- RidpoNsm um 

Buddhist Law, Burmese—Inheritance—Children 
of second marriage—Succession in presence of 
mother. 

Under Burmese Buddhist Law, when & man 
dies leaving him surviving children of a former 
Inarriage, his second wife, and children from the 
latter, his children from the second marriage are 
not entitled to succeed to him as his heirs and to 
claim their share in his property immediately on 
his death. [p 429, col. 1.]. 

Ma Lay v. Tun Shwe, 51 Ind Oas. 588; 10 L. B. 
R. 10; 12 Bur.L T.75, Ma Ein Hloing v. Ma 
Shwe Kin, 63 Ind. Oas. 28; 3U B.R. (1920), 272, 
dissented from. 

Case-law and texts discussed 


Appeal against the decree of the 
Thaton, in Civil - Suit 
No. 7 of 1921. 

Mr. Chari, for the Appellants. 

Mr. Burjorjee, for the Respondent. 

JUDGMENT.—Respondent, who is 
widower of Ma E Zin a daughter of Po 
Thwe by his second wife, Ma Gun, sues. 
that sezond wife and her other children 
by Po Thwe, who are the present appel- 
lants, for Ma E Zin's share of that part 
ofthe estate of Po Thwe which as he 
alleges was on Po Thwe's death allotted 
to the children of the second marriage. 

The appellants' defence was that Ma 
E Zin could not be entitled to any share 
in Po Thwe’s estate while her mother Ma 
Gun was alive. 

On the pleadings the Trial Court framed 
issues as to the share to which Ma E 
Zin would under Burmese Buddhist 
Law be entitled in the properties 
alleged to have been allotted to Po 
Thwe's children by Ma Qun, whether 
respondent was entitled to that ghare, 
whether he can claim thaf share while 


Ma Gun is alive, whether the appellants 


were in possession of that property and 
what income they received therefrom, . 
and what relief, if any, respondent was 
entitled to. 

On these issues the Court found that 


‘the properties in suit were given to Po 


Thwe's four children by Ma Gun on Po 
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Thwe's death, that Ma 'Zin's interest 
in the immoveable property so given 
was one-fourth, that Ma E Zin's interest 
in the immoveable property in respect 


of which respondent claimed was one- 


tenth, that-respondent was Ma E Zin's 
sole’ heir and as such was entitled to 


claim Ma E Zin’s share in spite of the 


fact that her mother Ma Gun was alive, 
that- the income which appellants had 
received from the immoveable property 
was Rs. 1,000 a year, and that respond- 
ent was entitled to possession of a 
quarter share of the immoveable pró- 
perty, to Rs. 750 on account of the 
income from that property, to Rs. 400 
as representing his wife’s share of the 


_moveable property and to his costs. 


—— 


Appellants allege in appeal that the 


lower Court was wrong.in finding that 
the immoveable property was’ given to 


Ma Gun's children, that in any case such, 


a gift would be invalid because it was 
not made by registered‘ deed, that it 
wasnot proved that the moveable pro- 
perty in suit was allotted to Ma Gun’s 
children, that Ma E Zin could not be 
entitled to any share- in her father's 
estate so longas her mother was alive, 
ànd that, therefore, respondent could not 
beentitled to anything. ` 

It seems clear that unless Ma Gun's 
children were heirs of their father, Po 
Thwe, they were not joint owners of the 
estate with their mother and the children 
of Po 'Thwe's former marriage, and, 
therefore, that they could not acquire any 
title by succession or partition: The 
first question for decision is, therefore, 
whether or not the children of -the 
second marriage were heirs of .their 
father while their mother was alive. 

The ordinary rule of- Burmese Bud- 
dhist Law is that the widow , succeeds 


to her .husband's estate to the exclusion: 


of all her children (except the auratha 
if there isan «uratha) and that so long 
as the motheris alive and remains un- 


married no child of hers (except the’ 


auratha) can claim any share of the 
property left by their father. ' 
But it has been held that there is an 
exception to that rule in cases-where the 
father has been twice married, and that 


in such & case pot only the children. 
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of the first marriage but'also-the children 
of the second marriage: can claim- a 
share; any 
brought by the father to. the second 
marriage. - e 

In the case of Ma Lay v. Tun Shwe (1), 
&Bingle Judge of the Ohief Court rejected’ 
the argument: that the general rule appli- 
ed in sucha case and held, dissenting 
froma previous decision by a Single Judge, 
that the child of a second marriage was 
immediately entitled to one-eighth of the 
property brought by the father to the 
second marriage, the widow being en- 
titled to two-eighths and the children of 
the first marriage to five-eighths.. 

That ruling was followed in Upper 
Burma in the case of Ma Hin Hlaing v. 
Ma Shwe Kin (2) which similarly over- 
ruled a previous ruling Ma Chan Mya 
T My ue Yon (3) of the Upper Burma 

ourt: ' I 


If these two rulings are correct. then . 


itis clear that the children of the second 
marriage are heirs to their father even 
while their mother is alive, but since 
they are in conflict with the general rule 
of Buddhist Law and create an exception 
to that rule, their correctness may reason- 
ably be doubted and it seems desir- 
able that the matter should be further 
considered. : 

‘In the case of Ma Leik v. Maung ‘Nwe 
(4), a Bench of the Ohief Oourt consider- 
ed the law as embodied in -the Dham- 


mathats and in the previous rulings and. 


came to the conclusion~ that on a parti- 
tion claimed by the children of the 
first’ marriage against their father's 
second wife and: the children of’ the 
second marriage, the children of the first 
marriage were entitled to a half Share 


.of any property inherited by the father 


after the death of the first wife and 
before his marriage to the second wife, 
and to three-quarters-of the jointly ac- 
quired property of the first marriage, 
the second wife in each case being 
entitled to the remainder. The question 
whether the children of the’ second 


m 51 Ind. Cas. 588; 10 LB. R. 10; 19 Bur. L. 


‘(2) 63 Ind. Cas. 28; 3 U. B. R. (1920) 272. 
3) 31 Ind: Oas. 94: 2 U, B. R. Gor 74, 
4) 4 L. B, R. M0. ` 


at. any, rate in the property: 


t 
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marriage were entitled to any share in 


their own right.did not arise in that 


case, but the learned Judges who decided 
the Reference, do not seem to have re- 

ded them as being so entitled, and 
the.learned Judge who made the Refer- 


ence said that he was not disposed to. 


hold that the fact that there were 

children of the second marriage made 

any difference to the rule of partition, 
In Mi Chit Lu Wa v. Wi Win Ma U 


.(5), where a third wife and her children 


sued the children of the first and second 
marriages, the Trial Court awarded a 
share to the third wife, but rejected the 
claim of her children. Those children 
appealed on the ground that they were 
entitled to a share in their own right, 
apart from the share awarded to their 
mother buta Judge of the Chief Court 


' held that they were not entitled to & 


share while their mother was alive. 

In the Upper Burma case of Mi Chan 
Mya. v. Mi Ngwe Yon (3), already men- 
tioned, a child ofa first marriage sued the 
widow and child of asecond marriage and 
it was held that the child of first marriage 
was entitled to three-fourths of the joint- 
ly acquired property of the frst marriage, 
that the second wife was entitled to one- 
fourth and that the child of the second 
marriage was not entitled to any share, 
the reason for the exclusion of the child- 
ren of the second marriage being that 
they would succeed to their mother's 
share on her death, that being the ordi- 
‘nary rule of Buddhist Law. 

At the time, therefore, when the case of 
Ma Lay v. Tun Shwe (1) was decided it 
had been held in both Lower and Upper 
Burma that the ordinary rule that the 
survivor of a married couple is heir to 
the spouse who has died to the exclusion 
of all the childern except the auratha, 
applied to the widow and childern of & 
second marriage, even where there were 
childern of a former marriage. 

. In^ Ma Lay's case (1) however the 
learned Judge said that in his opinion 
where the Dhammathats D 8 definite 
share to the offspring of thé second 
marriage in addition to the share given 
to their mother the off-springs cannot be. 


(5) 35 Ind, Oas, 423; 10 B, L. T. 41. 
° 
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said to get a share as representatives of 
their mother. He went on to say “Four of 
the Dhammathats extracted in section 
228 of the Digest, viz., Kungya, Yazathat, 
Vinicchaya and Dayajja expressly give 
the childern of the second marriage a 
share in addition to 
one-fourth share. 
cchaya 


Kun and Vini- 
ive the children one-eighth 
azathat gives them one-fourth. 
The Dayajja has two contradictory texts. 
The first gives a share to the step-mother 
only, The second givesa one-fifth share 
to the step-mother and a one-fifth share 
to her childern. Section 229 gives 
extracts from yarious other Dhammathats 
which allot a share in the property of the 
first marriage tothe step-mother bui do 
notmention her childern. There is one 
Dhammathat, Manuyin, which expressly 
declares that one ofthe property of the 
first marriage is to be given to the 
off-spring of the second union and it. goes 
ontosay that none of the property of 
the second marriage shall be given to 
the childern of the former marriage." 
The actual effect of the Dhmammathats 


cited in section 229 of the Digest is as ^ 


follows :— 

"As regards property brought by 
the father to the second marriage 
Vilasa, | Dhammathatkyaw,  'Vinnana 
1 Rasi, Manavannana, Paka- 
sani, Vicchidani,  Rajabala, Panan, 
Payajya, Dhammasara and Kyetyo all 
give the childern of the first marriage 
three-fourths and the second wife one- 
fourth. The Rasi Manuvannana, Pakasani 
and Dyajja make the shares four fifths 
and one-fifth if the property was the 
“separate property of the father”. 
Kungya and Vinicchaya apply to the 
property which the father: brought to the 
second marriage the rule which nearly 
all the other Dhammathats apply to the 
jointly acquired property „of the second 
marriage and so mention the childern of 
the second marriage. Yazathat similarly 
applies to the property brought by the 
father to the second marriage the rule 
which Manu applies to the jointly aequir- 
ed property of the second marriage. In 
both cases it seems probable that the 


compiler ofthe Dhammathats found the' 


rulein an older Dhammathat and merely 


their mother's. 


—^ 
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misapplied it. The alternative rule in 
the Dagajja which is found in no othér 
Dhammathat seems to be merely an at- 
tempt on the part of the scribe to adopt 
the four-fifths and one-fifth rule mention- 
ed aboveso as to provide specifically for 
the children of the second marriage. i 

Most of the Dhammathats 'disregarded 
the children of the second marriage. in 
deciding the shares in the property 
brought by the father to the/second mar- 
riage, and regarded the childern of the 
first marriage alone as being entitled to 
claim from the second wife -their share 
of the property which. their - father 
brought to the second marriage. The 
reason for allowing this claim is, obvious, 
since otherwise the property| would pass 
to the step-mother who having no ties of 
blood with her husband's children by a 
former wife, might reasonably he expect- 
ed to misappropriate their share if she 
were allowed to keep it. : No such reason 
would apply in the case of|the children 
` of the second marriage who would under 
the ordinary rule have to wait till their 


mother's death before they rcould claim : 


any. share in their father's estate. 

. As for the jointly acquired property of 
the second marriage all the Dhammathats 
with only two exceptions give the shares 
as one-eigth to the children of the first 
marriage, five-eighths to the second wife 
and two-eighths to the children of the 
second marriage. Theexceptions are, Manu 
which gives the shares as one-quarter, 
one-quarter .and two-quarters respec- 
tively, and Kyetyo which gives the shares 
as one-sixth, three-sixths and two-sixths. 
Vannana says also that if there are no 
children of the second marriage the shares 
of the children of the first; marriage and 
the second wife shall be one-fourth and 
three-fourths. i 

The question to be decided is whether 
the mention of theshare of the children 
of the second marriage ‘in these rules 
warrants the inference that those child- 
ren were entitled to claim that share 
from their own mother at once and in 
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There is & reason why the children of the 
former marriage ‘should be allowed to 
take their share but none why the child- 
ren of the secorid. marriage should have 
asimilar right. In order to determine 
the share of the children ofthe first mar- 
riage it was necessary to consider the 
interest, of the second wife and, her 
children and in our opinion. that was 
why the interests of the second wife and 
her children "were separately specifiéd. 
Further if the second wife married again 
'the children by her first marriago would: 

` be entitled to take their share and that 
would be another reason why their shares 
would be specified. But it does -not 

"follow that that share could be. claimed 
immediately on the father’s death, and 
since it would be contrary to the ordi- 
nary rule that such a claim should be. 
allowed, we would hold that no. such 
claim can be made and that the decision 
in the case of Ma Lay v. Tun Shwe (1) 
and Ma Ein Hlaing v. Ma Shwe Kin [o 
was mistaken. It follows. that at the 
time of tlie alleged - partition, Ma Gun's 
children were not heirs of Po Thwe, 
and that the parties to the partition were 


merely the children of Po Thwe's former . | 


marriage and Ma Gun. Ma Gun's child- 
ren could, therefore, not have acquired 
any title by succession or partition, and. 
no other method by which they could 
have acquired a valid title is suggested. 
We would, therefore, hold that so far as 
. the immoveable property was "concerned 
respondent’s suit was bound to fail and 
must be dismissed. As for the jewellery 
- the lower Court found that it. was not 
proved that it was given to Ma Gun's 
children and we agree that that. finding 
was justified. js i PAS 
Respondent's suit, therefore, fails en- 
tirely and must be dismissed with costs 
for appellants throughout. S °P 
Z..K. Ea Appeal dismissed.’ 


their own right. In our opinion it does : 


not. Such an inference would create an 
exception to the general rule and would, 
therefore, need to.be very strongly sup- 


ported before “it could be accepted. 


| . 
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CALCUTTA HIGH COURT. 

APPEAL FROM ORDER No. 352 .or 1921. 

a December 6, 1923. . 

. Present:—Mr. Justice Newbould ‘and 
: Mr. Justice B. B. Ghose. 
`BEJOY SINGH—DRCRER- 
HoLpER—APPELLANT : 
versus 
` ASHUTOSH GOSSAMI AND OTHERS— 

JUDGMENT-DEBTORS—HESPONDENTS. 

Cwil Procedure Code (Act V of 1908), O. XXI, 
rr. 66, 90—Execution of decree—Sale proclamation 
— Value of ‘property—Duty of Court—Irregularity 
—Substantial injury 

It is generally desirable that an Execution Court 
‘should attempt to arrive . at a fairly accurate 
value: of property which is proposed to be sold, 
to” be mentioned, in the sale -proclamation, in 
order to enable bidders to judge of the natur 
and value of the property. (p. 432, col. 2] B 

There may, however, be “exceptional cases in 
which the. t would be justited in inserting 
in the sale proclamation the values as stated by 
both parties, instead of attempting itself to value 

i the property. [ibid.) : 

Gross under-valuatian of spun gea when 
accepted by the Oourt and inse inthe sale 
pro tion amounts to a material irregularity 
bartered to Pape apan s injury to the 
Viiodatmand ihi e. Phul Kuar, 20 A. 412, 2 
O. W. N. 550, 95 I. A. 146; 7 Sar. P. C. J. 380, 9 
Ind. Dec. (N. 8.) 624 (P. C.), referréd to. : 

Appeal against an' order ofthe Sub: 
ordinate Judge, Third 'Oourt, Hughly, 
dated the 18th August/1921. : 

Dr. Sarat Chandra Basak and Babu 
Ramani Mohan Chatterjee, for the Appel- 
lant. Ve ud 

Babus Ram Chandra Majumdar and 
. Moni. Lal Bhüttacharya, for the Respond- 
“ents, ] 

JUDGMENT.—This is ‘an appeal 
-against an order of the Subordinate 
-Judge of Hughly, Third Court, granting 

an ‘application by certain judgment- 
-debtors to set’aside a sale held in execu- 
.tion of a decree. This decree was obtain- 

ed ~by Raja Bejoy Singh  Dudhuria 

Bahadur, the appellant before us, in the 
- Court of the Subordinate Judge of Farid- 

pur:on the 5th April 1918. The amount 

° decreed was Rs. 20, 774-10-9 for arrears 
ofrent and the amount for which the 


property was attached with the addition: 


of interest and .execution costs was 
` Rs. 24, 018-1-3. After an order of a trans- 
fer, an application for execution was 
made in the Court,of the Subordinate 
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‘the property. to be sold." 


[1924 


1919. Onthis application the judgment- 
debtors’ ancestral house in the town of 
Serampore was attached, sale proclama- 
tion issued on the 19th December. 1919 


-and in it the property was valued at 


Ra. 5,000 which was the decree-holder's 
valuation. The judgment-debtors object- 


.edthat the real value of the .property 
"was one lakh. The Subordinate Judge 
-on the authority of a decision in this 


Court [Ram Kripal Singh v. Kedarnath 
Bose (1)] directed that the value stated by 


‘the decree-holder and also that stated 


by the judgment-debtors should be men- 
tioned in the sale proclamation, the 
question as to what was the proper value 
being left open. Sale proclamation was 
issued in accordance with this direction 
on the 2nd March 1920 fixing the 14th 


- April as the date of sale. The judgment- 
‘debtors then appealed and obtained a 


Rule No, 275 against the order directing 
both valuations to bé stated in the sale 

roclamation and the sale was stayed 
Dos order in Rule No. 201. The &ppeal 


-was dismissed and the rule discharged 


by & Divisional Bench of this Court .on 
the 18th May 1920. The learned Judges 
referred to and distinguished the decision 
in the case of Saurendra Mohan Tagore 


y. Hurruck Chand (2) and concluded 


their judgment in Rule No. 275 as fol- 
‘lows: “We are unable to hold that the 
Court can in no case mention .in the 
-sale proclamation the value as given by 
both parties. As, however, there will be 
a fresh sale proclamation, the Court will 
consider the desirability of: attempting 
‘to arrive at an estimate of the value of 
On receipt of 
the order discharging the Rule No. 201 
for stay of' execution the Subordinate 
Judge directed on the 7th June 1920 that 
execution should proceed and the sale 
proclamation was again issued on the 
23rd June 1920 fixing the 10th August 
‘for the sale, On the 3rd August the 
mother of the judgment-debtors claimed 
a right.of residence and maintenance 
in respect of the attached property and 
asked that the property be sold subject 
4o these rights. This application was 
(1) 20 O. W., N. xliv (44) Short notes, 
(3).12 €, W. N, 512. > S ; 


-Judge of Hughly on the 21st Beptember U 
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rejected by the Subordinate Judge. 
Against this ordera Rule No. 594 was 
obtained from this Court and execution 
was stayed for three weeks.: On-the 
27th August:1920, this Rulewas discharg- 
ed by a Division Bench of which one of 
us was a member. That Bench was not 
satisfied that the application. was '& 
genuine application on behalf of the peti- 
tioner but believed it to have been made 


in the interest of her sons, the-judgment- : 


debtors. Information of the discharge 
of this Rule reached the lower Gourt on 
the 3rd September 1920 and on the-8th 
September fresh sale proclamation was 
issued fixing the 15th November 1920 
for the sale. Onthe 5th October: the 
judgment-debtors applied that.the value 
of the attached property be ascertained 
by the Court on taking .evidence. In 


support of this application a copy of’ 


the judgment of this Court in Rule No. 
275 of 1920 was filed. It appears that 
for some reason which has not been 
explained the full judgment had not 
previously been sent to the lower Court. 
This application was rejected on account 
of the: judgment-debtor's delay in mak- 
ing it. The sale was held on the 18th 
November 1920. 'The decree-holder was 

ermitted to bid at the sale “at the 

ighest price" -and the property was 
knocked down to his bid of Rs. 5,000.. . 
. We do not understand the meaning of 
the expression “at-the highest price,” 
‘but nothing turns. on this, -since ‘the 
bid-sheet shows that before this bid 
was accepted the sanction of the Oourt 
was taken after drawing ‘attention,to the 
"judgment-debtors' as well'as the decree- 
holder's valuation.: The 20th December. 
was fixed for the confirmation.: of the 
sale. On ‘the 16th December 1920 the 
judgment-debtors “applied to have the 
‘gale set aside under O. X XI, r. 90, Civil 
‘Procedure Code. There was'consider- 
able delay in the hearing of this case 


' partly due to the failure of both' parties : 
to proecure' the attendance of théir :wit~ 


nesses and partly tó the inability. of the 
Court owing to pressureof other business 
'to' take up the case on some of the dates 
‘fixed. Judgment was: delivered on the 
18th August 1921 granting the applica- 
‘tion and. setting aside the sale and. it is 
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against this order that the present:appeal 
has been preferred. >. | ; 
The. learned Subordinate Judge in 
his judgment has set out the following 
- three points for determination. 1. Whe- 
ther the proclamation was not served 
on the property? 2. Whether the pro- 
perty was under-valued. by the decree- 
holder? 3. Have the applicants sustained 
Substantialinjury by the sale? He ‘has 
found the first point in ‘favour of the 
decree-holder .and the second and third 
-points in favour of the judgment-debtors. 
‘He has also held that the ünder-valua- 
tion: of the property by.the decree:holder 
was a material irregularity in conse- ` 
quence of which.the Court accepted his 
bid for Rs. 5,000. For the appellant it 
is contended that’ there was no material 
irregularity in publishing or conducting 
‘the sale and, even if there were, the 
judgment-debtors have failed to ostablish . 
that they have sustained substantial 
injury by reason of such irregularity. 
On behalf of the respondents, in addi- 
.tion to ‘supporting the judgment of the 
lower Oourt, it is contended that his 
finding against them on the first point 
should be reversed: x 
On the ‘first: point' relating to ‘service 
-of the sale proclamation on .the 
property, after’ considering -the -whole 
of. the evidence, we have, ‘come 
‘to the ‘same conclusion zas the lower 
Oourt. We agree with ‘him that. the 
absence of any ‘motive for ‘suppres- 
-Bion of service is: an ‘important ‘feature. 
We: also agree that the direct:evidence 
‘of service -has .not been successfully 
-rebutted by evidence of witnesses: who 
attempt to^ prove a negative, ‘Our 
‘attention has been drawn to an alleged 
discrepancy in the: evidence of the: peon 
and the identifier as to the direction in 
. which’ the ' house faced. ! But the former 
. was speaking of the“house: and the latter 
of the gate ‘of the-conipound- and it is 
nòt impossible that the house -should" 
face: west andthe: gate north. The 
learned Subordinate Judge - has.’ given 
his reasons for. disbelieving’. the. judg- 
ment-debtors’ witnésses. :What. appears 
-to us even more important than his 
reasons is .the;fact.that he doubted tHe 
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veracity of these witnesses after they 
had given evidence before him. 

But in dealing with the other points 
that arise in this case, we think "the 
lower Court has overlooked the import- 


ance of the fact that both the decree- ` 


holder' and the judgment-debtors’ 
‘valuations were inserted in the ` sale 
proclamation, It has frequently been 
held that gross under-valuation of the 
attached property when accepted by the 
Court and inserted in the sale proclama- 
tion amounts to a material irregularity 
‘which: is likely to cause substantial 
injury. It issufficient to cite the leading 
case on this point, the decision of the 
` Judicial Committee in Saadatmand Khan 
v: Phul Kuar (3) In that case a sale 
was set aside in which an estate of which 
the value was not less than Rs. 8,000 or 
Rs. - 9,000' was - attached for Rs. 565 and 
was sold for Rs. 670, the estimated value, 
in- the sale proclamation having been 
Rs. 800. But it-is clear from the judg- 
ment that the principal ground on which 
“that decision was based, was that the 
acceptance of the decree-holders low 
valuation by "the Court was likely to 
mislead bidders.’ At, page 417 impor- 
tance is given to the fact that “the value 
of. the property to sell was given at 
Rs. 800" and at. page 418 it was pointed 
out “that.an intending purchaser would 
readily accept the assurance of the 
.Court that an estate attached for Rs. 565 
was worth no more than:Rs. 800,” In 
the present case there has been ` no 
. valuation at all by the Court. Though 
the statement of the two different valua- 
tions might not be of much assistance 
to an intending purchaser, it was not 
likely to mislead him. 

It was contended on behalf of the 
respondents that the insertion of the 
two valuations: and the omission of the 
Court to give its own valuation was 
itself a material irregularity. But in the 

just cited their Lordships of the 
* Judicial Committee also. held that the 
valuation by the Court was made gratuit- 
ously,.or,.in other words, that there was 
no. locat obligation.on the: Court to 
enterthe value of the property in. the 
` (8)90 A.412; 2'0. W. N. 550; 25 LL A: 146; 


, 


7 
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sale proclamation. No case has been 
cited to us in which it was held that 
the procedure adopted in the present . 
case was irregular. -There is, however, 

the authority of the case relied on by 

the Subordinate Judge when he settled 

the sale proclamation on the 21st 

February 1920. Further the propriety 

of this procedure has already been 

considered by this Court when deciding 

Rule No. 275 of 1920 and we are in entire 

agreement with that judgment of which 

we havealready quoted the concluding 

portion. . 

We cannot agree with the contention 
that the concluding remarks should have 
been treated by the lower Court as a 
direction to estimate the value of the 
property. They are clearly so -worded 
as not to fetter the discretion of the 
lower Court. Lest our decision should 
be. misunderstood as laying down a 
general rule that in every case where 
there is a discrepancy between the values 
of the ' property . given by the decree- 
holder and the judgment-debtors, it is 
sufficient to state both in the sale pro- ' 
clamation, we will quote also another 
portion of this judgment with which 
we agree. "Cases can be conceived when 
the Court might rightly consider that 
the value of the property as stated by 
both parties should be mentioned though 
it is generally desirable that the Court 
should attempt to arrive at a fairly 
accurate value of the property to be 
mentioned inthe sale proclamation in 
order to enable bidders to judge of the 
nature and value of the property." We 
-hold that this is one of those exceptional 
.cases in which the Court was justified in . 
stating both values instead of attempting 
itself to value the property. Our reasons 
for . so holding are that the property 
was one that it was mast difficult to 
value accurately and that to hold an 
enquiry would have further delayed 
proceedings which the judgment-debtors 
were obviously attempting to obstruct 
by every means.in their power. - 

Our findings that there was no material 
irregularity in publishing or conducting 
the sale are sufficient for the disposal of 
this appeal and we will deal shortly 


* with the other points argued before us 
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relating to the valuation of the property, 
and whether there has been any sub- 
stantial injury. We agree with the 
learned Subordinate Judge that the 
value of the property is Rs. 40,000 with 
this qualification that this represents 
the price that would be paid by a willing 
purchaser to. a willing seller. But the 
difficulty in this case is that the owners 
of the property are most unwilling to 
sell and there are no willing pur- 
chasers. The house is a large house 
in a mofussil town and property of this 
kind is sometimes practically unsaleable. 
There isalso evidence that the fact that 
it belongs to Brahmins reduces the num- 
ber of possible buyers. Further, any one 
contemplating purchase would realise 
that if he bought the property he would 
have long and expensive litigation 
_before hé obtained possession. Under 
‘these circumstances it is not surprising 
that the decree-holder was the only 
bidder at the auction-sale. Even he 
was not a willing purchaser and has 
expressed his willingness to part with 
‘his bargain if the amount due to him 
under the decree is paid. The decree- 
holder's valuation was the price actually 
fetched at the public auction and we 
cannot say that from his point of view 
he grossly under-valued the property. 
Nor do we hold that the low valuation 
put by him on the property resulted in 
substantial loss to the judgment-debtors. 
“There isno evidence that any one was 
misled or deterred from bidding by the 
insertion of this low valuation in the sale 
proclamation and we have pointed out 
that there were other reasons for the 
` absence of competing bidders. We are 
“not satisfied on the facts of this case 
that the applicants sustained substantial 
injury by reason of the alleged irregu- 

larity. 

We accordingly decree this appeal, 
We reverse the order of the lower Court 
"Betting aside the sale. The appellant 
“will get his' costs in this and the lower 
Court. We assess the hearing fee in 
` this Court at five gold mohurs, 

Z, K. Appeal allowed. 
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RANGOON HIGH COURT. 
CrviL REGULAR No. 352 or 19923. 
February 26, 1924. 

. Present:—Mr. Justice Beasley. 
K.A. ASSAN MAHOMED—PuaintIFF 

versus 
S.M. KADERSA ROWTHER— 
DEFENDANT. 

Execution of decree—Wr attachment— 
Damages, surt for—Attachment made bona fide— 
Suit, whether lres. 

ere in execution of a decree- goods belonging 
to a person who was not a party to the suit are 
wrongfully attached, the owner’ of the goods can 
recover damages for the wrongful attachment 
even although the attachment may have been 
made m good faith [p 438, col. 2] 

Damodhar Tuljaram v. Lallu Khusaldas, 8 B. H, 

O. R. 177, relied on. 
- -Qase-law discussed. : 
Mr. Patker, for the Plaintiff. 
Mr. J eejeebhoy, for the Defendant. 


JUDGMENT.—This is & suit to re- 
cover Rs, 2,600 damages caused to the 
plaintiff by the alleged wrongful attach- 
ment of the plaintiff's goods. 

According to the plaint, in Civil Regu- 
Jar No. 4185 of 1922 of the Court of 
Small Causes, Rangoon, the defendant in 
the suit filed a suit on July 3rd, 1922, 

"against one Mohamed Abubacker andin 
that suit attached before judgment all 
the goods of the plaintiff which were in 
a shop at No. 83 Fraser Street, Rangoon. 
The plaintiff applied for the removal of 
the attachment and the attachment was 
removed on the 15th of August 1922, On 
the 17th of August 1922 the defendant 
filed a suit in this Court against the 


' plaintiff and against Mohamed Abupbacker 


for a declaration that the said goods 
were the absolute property of Mohamed 


° Abubacker and that the plaintiff had no 


right, title or interest in them and that 
the defendant in this suit was entitled 
to attach and sell the goods in executión 
of the decree obtained by him in the Small 
Causes Court. 

At the time of filing this suit the 
defendant obtained an order from this 
Court attaching the goods before judg- 
ment and subsequently on 28th August 


- 1922 this Court removed the attachment 
- and the released goods were then hand- 


ed over to the plaintiff. These gooüs 
had, however, on the 19th of August 1922, 
in accordance with the order of the Courte 


$ 
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been seized by the Bailiff and were re- 
móved from 83 Fraser Btreet, and the 
plaintiff claims that he suffered damages 
by this wrongful and malieious attach- 
ment of his goods. The defendant's 


guit fora declaration before mentioned ' 


was dismissed by this Court with costs. 


: The particulars of the damages alleged by 


the plaintiff to have been suffered by him, 
are as follows: — ` 


` Rs. 
(1) Damages to the goods done 
i ` by seizure and removal 1,000 
(2) Loss of plaintiffs busi- 
- ness = .. 600 
(3) Loss of business reputation 
and credit ,000 
TOTAL 2,600 


The defendant in his written statement 
admits that the Bailiff took the goods 
away from the shop and says that he 
doesnot know what was done with the 
shop and he is not concerned with that. 
He further denies that the plaintiff has 
suffered any damage by reason. of the 
attachment of the goods and submits 
that he acted bona fide and not malici- 
ously in attaching the goods which he 
had reason to believe belonged to his 
judgment-debtor. The following issues 
were framed:-— 

' (1) Did the defendant maliciously and 


` wrongfully attach plaintiff's goods in shop 


No. 83 Fraser Street? 

(2) Is the plaintiff entitled to bring 
this suit in his own name? (This issue, 
however, was abandoned by the defendant 
at & later stage). 

(3 What damages, if anv, has the 
plaintiff suffered? 

In the course of his argument at the 
close of the case Mr. Jeejeebhoy, on be- 
half of the defendant, raised the point 
that there was not sufficient evidence 
that the defendant had without reason- 
able and probable cause and with malice 
wrongfully attached the goods, and 
argued that in order to support such a 
claim as is put forward in this suit the 


. plaintiff must prove that there was an 


absence of reasonable and probable cause 
on the part of the defendant in attaching 


. fhe goods, and that he did so with 
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supply the improper motive. 
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malice, i. e. from “an improper motive. 
Although this point has been raised in 
the written statement I was not asked 
to frame any issue with regard to it, but 
I think I can properly deal with it in 
considering the first issue. 

-Mr. Patker,for the plaintiff, on the 
other hand contended that even assuming 
there was no proof absence of reasonable 
and probable cause and malice, the 
plaintiff would still be entitled to recover 
damages as thefoundation for such a 
claim as this did not necessarily rest 
upon such an allegation. I propose first 
of all, to deal with the question as to 
whether the defendant acted without 
reasonable and probable cause and with 
malice. The plaintiff's contention on 
this point is, firstly, that, according to 
the evidence of both the plaintiff and 
the defendant, they were not on friendly 
terms before the attachment; and eecond- 
ly, that malice may be inferred from the 
fact that immediately after the first 
attachment, that is to say, the attach- 
ment in the Small Causes Court had 
been removed, the defendant filed a suit, 
in the High Court for the declaration 
already referred to and had the plaintiff's 
goods again attached before judgment; 


thirdly, that it was at the defendant's 


instigation that the gcods were removed 
from the shop at 83 Fraser Street, to 
the High Court, and fourthly, that the 
defendant was present when these goods 
were removed and by his active en- 
couragement to the Bailif of tbe High 
Court's staff caused them to be removed 
in such a way that unnecessary damage 
was occasioned. c 

With regard tothe evidence asto plaint- 
iffand defendant being on bad terms, 
in my.view, although it is quite clear 
that there was bad feeling between the 
parties this would not of itself justify 
me in finding that the defendant attached 
the plaintiff's goods on that account un- 
less this evidence is coupled with evi- 
dence of absence of reasonable and prob- 
able cause. If, however, the defendant 
acted without reasonable and probable 
eause the bad feeling which the defend- 
ant had towards the plaintiff would 
It, there- 
fore, remains to be seen whether there 
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„was an absence of reasonable and prob- 
able cause and this’also r 
point to be considered in connection with 
the defendant's second point that malice 
may be inferred from the fact that im- 
mediately after the first ‘attachment had 
been made, the defendantrfor the second 


time, attached the plaintiff's goods, The. 


fact of importance with regard to the 
reasonable and probable cause for the 
second attachment seems to me to be 


that Abubacker was ‘the tenant of the. 


shop No. 83 Fraser Street, and hired 
that shop as a sub-tenant from Abdul 
Kader, He was, therefore, prima facie 
the tenant of the shop in which the 
goods were, and he-was also carrying on 
the business there, because the evidence 
does not stop at merely’ showing him to 
be the tenant of the shop, as, according to 
the evidence of Kasim, one of the plaint- 
iffs witnesses, Abubacker and a youth 
were conducting. the business in No. 83 
Fraser: Street. The youth was sub- 
sequently identified as Nina Mohamed 
who’ was a partner with Abubacker 
and the plaintiff in 83, Fraser Street 
in the sense that he received a 44-annas 
share of the profits. Also, accord- 
ing to the witness, Mohamed Saleh, 
Abubacker was in the shop when the 
summons with regard.io the first attach- 
ment was brought to him and with this 
evidence the defendant agrees because, 
‘he says he was present and saw him there 
but that Abubacker ran away, Under 
these cireumstances there was, in my 
view, some ground for the defendant's 


believing that -Abubacker, even: if he. 


were not the owner of whole of the goods 
at least had some share in them, and it 
ls quite clear that to a certain extent, at 


any rate, Abubacker was.in partnership . 


with the plaintiff although the evidence 
is that he was merely -a partner in profits 
of the business having, like Nina 
Mohamed, a 44-annas share of the profits. 
. It is true that the attachment was remov- 
ed by the Small Causes Court and that 
the defendant nevertheless caused ‘the 

oods to be attached but it does not 

ollow that because the defendant was 


erroneous in his belief that notivithstand- ` 


ing the goods did belong to Abubacker 
or that he had interest ‘in.them, that 
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is & necessary, 


necessarily means that there was no. 
reasonable and probable cause for his; 
belief. His story is that he lent Abu- 
backer the money sued for in the Small 
Causes Court in order that he (Abubacker) 
might purchase goods and having known, 
him apparently carrying on business in 
83, Fraser Street selling goods and find- 


ing him: there at: the time of the attach- 


ment, it is’ in my view, impossible to say 
that the plaintiff has proved that there 


was an absence of reasonable and proba- - 


ble cause for the defendant believing 
Abubacker to have an interest in the 
goods, : fora OF 
There is one other matter in connection 
with this which I propose. to mention 
and thatis that the goods were attached 
by order ofthe Small Causes Court on the 
3rd, of July 1922and it transpires that, 
only. a few days before this the partner- 
ship between the plaintiff and' Abubacker 
had been dissolved, and it is not unreason- 
able for a party who finds, when he has 
attached the goods, that the person whose 
goods he has, obtained an order to attach 
has ceased to be a partner. in the business 
carried on in connection with those goods 
only a few days before, to be somewhat 
suspicious with regard to the genuineness 
of the dissolution of the partnership, 
It now turns out that Abubacker had no 
interest in the attached goods, That 


matter has been decided in the civil 


regular suit in this Court, but, erroneous 
though the defendant's opinion, as to 
the ownership of the goods may have 
been I-am not. satisfied that he had not 
some reasonable cause for believing 
them to be the goods of Abubacker or 
believing Abubacker to have some 
interest in those goods, : 

Upon the question of malice ‘again 
the defendant relied on the further point 


that it was at the defendant's instigation . 


that these goods were removed to the 
High Oourt instead of being allowed to 
remain at 83, Fraser Street. In my 
view, on the evidence it was:not at the 
instigation ofthe defendant at all that 
the goods were removed from 83, Fraser 
Street. ] cans 
The, Bailiff of. this Court has. stated 
that it was by his orders that they, 


Were removed and that they were re 
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moved because of the smallness of the 
shop and because he.thought that the 
goods were likely to suffer where ‘they 
were owing to the heavy rain the shop 
being merely a wayside stall. The evi- 
` dence completely negativeseven arequest 
by the defendant. for the removal of the 
goods. 

Lastly, I cémeto the fourth point dod 

_ by the plaintiff and that is that the 
defendant was present when the goods 

"Aere removed. and through his actions 
‘caused them to be ufiuecessarily dam- 
aged. | 

The evidence with regard to the 
defendant's presence when the goods 
"were removed is conflicting. 

The plaintiff says that the dafendant 
‘was there and Mr, Vertannes, a Barrister 
‘of this Court, also say: that he was 
“there, The circumstances under which 
"Mr: Vertannes went to the shop are as 
"follows : — 

He says that the plaintif complained 
^to him about the manner of removal of 
-the goods and that he accordingly went 
'to'83, Fraser Street to rerionstrate, with 
"the Bailif's staff. When he got there, 
‘he ‘Says that he remonstrated,and that 

“the defendaht was there and he gathered 
-from his conduct that it was due to the 
‘defendant that the good8 were being 
‘rerhoved in the manner: he ~ describes. 
‘He saya that all the goods. were bein 
‘thrown on to a blanket ‘on the floor an 
‘that the goods, which were in cardboard 
` boxes, were taken ‘oyt and the boxes were 
‘thrown. í on the floor. The goods in fact 
were all jumbled together. 
The Bailiff, however, days that when 
' he went to 83, Fraser Street the defend- 
ant was not there, 

“Maung Lun Maung, who i8 on the staff 
‘of the Bailiff of the Court and was there 
during the whole of the time when the 
* goods weré being removed, says that the 

‘defendant was not there at any time. 
The defendant himself Bays that he was 
‘not’ there. He was busy with Court 
‘matters. Under the circumstances, Í 
“think, that Mr. Vertannes was mistaken 
‘and that he mistook someone else who 
"was there for the defendant. 
. "remembered that Mr. Vartannes had not 
“geen the defendant either before this 


m 
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_ of the cattle. 


It must be . 


Fr r ard 
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Occasion or since until he saw him in 
ihe Court. I have come to the con- 
clusion that the plaintiffs allegation that 


"the defendant was there and deliberately 


cauBing.as much damage to the goods 
as he possibly could is not, supported 
by the evidence. In my view, therefore, 
the plaintiff. has not shown that the. 
defendant actéd without reasonable and 
probáble cause and with malice. 


The next point to be considered is ' 
whether the plaintiff having been unable 
to show that the attachment, although 
wrongful, was without. reasonable and 
probable case and with malice, the 
plaintiff. is entitled to succeed in his 
claim. Numerous authorities were quot- 
ed to show; on. the one hard; that such 
a claim is maintainable without such 
an allegation and; on the other hand, 
‘that it ig necessary, in order to recover 
damages, that there should be an abgenca 
of reasonable and probable cause and 


“malice, 


The first case to which I was referred 
is the case of Damodhar Tuljaram v, 
Lallu Khusaldas (1) the headnote ‘of 


-which is, “A judgment-ereditor who 
, attaches property which does not belong 


to his judgment-debtor commits a 


- trespass, for which’ he -is responsible ih 


damages, even though he may Have 
acted Without malice and mistakenly.” 
It will he noticed that this is a case 


-of attachment, like the present one, qt 
- property ofa third person. ` 


The next case to which I refer is that 
of Subjan Bibi v. Sheikh Sariatulla (2). 
In that case the defendant’ had caused 
certain cattle of the plaintiffs to be seizéd 
and taken in execution of a decree against 
his judgment-debtor, and it was held 


° that the defendant was liable to pay the 


plaintiff's damages sustained by them in 
consequence of the seizure and detention 
.In this case there was no. 
suggestion of malice at all. Jackson; J, 

in. judgment on page 420, pays’: 

“ There is no allegation of malice in -the 
plaint. The attachment was a wrongful 
act although it may have beer made 
bona fide, The’ defendant has not at- 


(1) 8B H. O, R. 177. i 
@) OB, ER, aid; i2 W.R. aM, -* 
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tempted in any way to justify it.” This 


casé also, it will-be noticed ig a case where 


the property ofa third party an 


and not a 
party to asuit was attached. i 


Then there were three répórted cases in . 


the Madras High Coürt to which I was re- 
ferred in support of the defendant's con- 
tention that ‘it is necessary to prove 
absence of reasonable and probable cause 
and malice. The first of ‘them is Palani 


Kumarasamia Pillai v. Udayar ‘Nadan , 


T The headnote* of that case réads as 
ows:—‘An order ‘of attachment under 
section 483 of the Code of Civil Proce- 
dure, found by the Court, under section 
491, to have been made on ‘ insufficient 
grounds, must necessarily cause damage 
to the credit'and reputation of the party 
against whom the order is made ; and 
sich party is entitled; 
damages, to.general damages for loss of 
credit and reputation where. the attach- 


ment is obtained maliciously- and pithi 


out reasonable and probable cause." 

‘In this case the suit -for money was 
brought against the plaintiff by the de- 
fendant who, on certain allegations, appli- 
ed for &nd obtained an order for- attach- 
ment before judgment of certain goods 
belonging to the plaintif. On notice of 
attachment being poss the plaintiff 
appeared and showed cause and the at- 
t&chment was withdrawn. 'The lower 
Appellate Court found on the facts that 
the first defendant had acted maliciously 
and withgut- reasonable and ‘probable 
cause and it was held by the High Court 
that general damages were recoverable, 

. The difference betiveen ‘this case and the 
other cases ‘already referred to is, that 
the suit in respect of which thé attach: 
ment was obtained was one between the 
plaintiff and the defendant, in the suit 
claiming damages.- ` 

The next,cage is Nanjappa Chettiar 
y. Ganapathi Goundan (4). This was 
& suit- for -damages for attachment 
before judgment , and it. was held that 
the plaintiff is. bound to prove want 

of: reasonable and probable cause for 
“applying. for attachment and malice in 
2 Ind. Oas,- 345; 32 M. 170. 


3 
£ 12 Ind. Oas -507; 35 M. 598; 10 M. LL. T. 365; 
(1911) 2 M. W. N. 414, 21 M. L. J. 10 
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fact. Tn this case | also the guit in. "which 
the goods were attached - was ‘a suit -in- 


&tituted by the defendant against the. 


plaintiff. 

The next’ case is Joseph Nicholas y. 
Sivarama Ayyar (5). In this case, as in 
the other two Madras, cases, the defendant k 
had attached the goods of the plaintiff 
before judgment in a'suit instituted 


‘against the plaintiff. The allegations 


were. that tne attachment was malicious 


‘and damages were awarded and on appeal 


the plaintiff's suit in the lower Court was . 
dismissed.: But, in the Appellate Court, 


“the appeal was allowed and -the lower 


Court's decree was set aside and’ the 
Appellate Court found that the defendant 
had acted not only without -réasonable 


‘and probable cause but also maliciously.’ 


"The last case to which I propose to 
refer is a decision of the Privy Council in 
‘Kissorimohan ` Roy v. Harsukh Das (6). 
In that case the plaintiff having taken, 
‘without Success, summary proceedings. 
under section 278 of the Civil Procedure 


‘Code to get the release of goods "which 


had been attachéd in a suit to which he 
‘was not & party afterwards in a suit- 
brought by ‘him, in accordance with séc- 
tion 283, established his right of property 
in the goods and it was held that'(a) in 
order to entitle him to the full indem- 
nity for the wrongful attachment, he, was 
not bound to‘allege and prove that the 
defendants had resisted his previous 
application under section 278 malicious- 
ly, or without probable cause; and that 

b) the goods having been sold under the 

urt's order, the difference in market 
value of the goods at the time of their 
attachment and their price ‘when they 
were sold, the selling prices ded do fallen 
intermediately, must , -be added the 
damages. 

On page 442*, in the judgment of Lord 
Watson, he states the law to be as 


‘follows :—“ The appellants argued that 


to condemn them in payment: ‘of the 
market value e the jute ‘on the “28th 


` (5) 66 Ind. Cas, 760; 45 M. 527; 15 L. W. M5; 
30 M. L. T. 269, (1922) M. W. N. 242; (1822) A. L 


.206. 
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E paba 1883 was, in Teality,. to make 
„them responsible for delay occasioned by 
` “litigation, and that the respondent could 
not recover the difference, between that 
“value and the ‘depreciated price muse 
“from. such delay, unless he alleged an 
: proved that they had litigated malicious- 
ly and without probable ‘cause. ‘That is 
-a Tule which obtains between the parties 
.to & suit when the defendant suffers 
„loss m its institution and depend- 
-Once oes not apply to proceedings 
taken by the’ injured party, after tbe 
*wrong.is done in order to obtain redress. 
But, in this case, there has been no action 
‘and no proceedings instituted by the 
‘appellants against the respondent Har- 
sukh Das: The summary proceeding 
under section 278 was taken by the re- 

: spondent for the purpose of getting the 
.releaaé of an attachment issued in a suit 
‘to which he was not a party; and it does 
‘not appear to their Lordships that, in 
‘order to entitle him to recover in- 
-demnity for the wrongful attachment for 
.his goods, the respondent is bound to 
allege, and prove that the appellants 
resisted his application | maliciously, and 
without probable cause.’ 

.It seems to me that the distinction 
between the Madras cases and the other 
cases, and applying the judgment in the 
Privy. Council case just referred to, lies 
in that in the Madras cases the plaintiff 
in the suit for damages for wrongful at- 
tachment was a party to the suitin which 
the goods were wrongfully attached and 
thatin the other cases the plaintiff in 
the suit for damages was not a party to 
the suit in which the goods were attach- 
ed. In my view, this is a very Uno nt 
distinetión. 

In England, the cases which are ana- 
logous to the cases in which & claim is 
made for damages for wrongful attach- 
ment of goods where the suit for damages 
is between the same parties as in the pro- 
ceedings giving rise to the suit for 
damages are actions to recover damages 
for malicious prosecution or for wrong- 
fully presenting a petition to wind up 
a trading company and cases of that des- 
cription. Those are all cases in which the 
person" claiming damages was the person 

* who was wrongfully prosecuted or wrong-' 
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fully had a petition in ieee ie 
sented against him or a company who has 
a petition to wind it up wrongfully pre- 
sented against it. In the former case, 
itis necessary to prove that the pro- 
secution was ‘undertaken maliciously 
and without reasonable and prabable 
cause, and similarly in the ease of a com- 
pany which has a petition to wind it. up 
presented against it, that the petition was 
presented maliciously and without reason- 
-able and probable. cause. 

This case, however, is a very different 
case, because the plaintiff ‘was not a 
party to the suit against Abubackar 
and his goods have been wrongfully 
attached, and it seems to me that follow- 
ing the case of Damodhar Tuljaram v. 
Lallu Khusaldas (1), that this is a case 
in which a trespass to the goods of the 
plaintif has been committed and that 
a suit will lie even although the. attach- 
ment may have been made in good faith 
but wrongfully. Under these circum- 
stances I hold that the plaintiff is entitled 
io recover damages although he has not 
proved an absence of reasonable and pro- 
bable cause or malice in fact. 

Z, K. Order accordingly. 


CALCUTTA HIGH COURT. 
Orvin Rue No. 832 or 1922. 
. February 12, 1924. 
Present:—Mr. Justice Walmsley 
and Mr. Justice Mukerji.- 
J 55 D rok 


SATISH CHANDRA B BHATTACHARJI 
AND OTHERS— OPPOSITE PARTY. 


Cuil Procedure Code (Act V of 1908), s. 115, 


` 0. E I, r. 9 (2) —Death adt applicant—Substitu- 


Beyond limitation— 
effect of—Revision—“Acting 


tron, lication for, made 
Application allowed, 
illegally", meaning of. 
An application for substitution of the legal - 
representatives of a petitioner, which was made 
beyond the period of limitation provided therefor, 
was allowed by the Oourt and no objection was 
taken to the application by the opposite party 
either at the time when it was made, or during 
the pendency of the procee in the First Court. 
On’ appeal the District Judge held that the pro- 
ceedings had abated by,.reason of the death of-the 
petitioner and that the application for substitution 


v 
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was incompetent, having besn made after the 
expiry of the period of limitation: 
eld, that, under the circumstances of the case 
the application for substitution should ‘be treated 
as one made under O.-XXII r 9 (2) of the 
Civil Procedure Code, and the order granting 
the application should be treated ‘as one setting 
aside the abatement. [p 440, col. 1] 
'- “Acting illegally" in clause (c) of section 11$ 
of the Civil Procedure Code, does not merely 
imply the committing of an error of procedure, 
such ns "acting with material irregularity” does. 
This part of the clauss has been advisedly lett 
in indefinite language in order to empower the 
High Oourts to interfere and correct ` gross and 
palpable errors of subordinate Oourts, ` the justifi- 
cation for the interference being determined upon 
he grosaness and palpableness of the error com- 
plained of and upon the gravity of the injustice 
resulting from it. E 440, col 1.] ; 
Rule against an order of the: District 
Judge, Tipperah, dated the 26th June 
1922: 


Moulvi Mahomed: Nurul Huq Chowd- 
hury, for the Petitioner.  . 

Babu Nagendra Chandra 
for the Opposite Party. 


.JUDGMENT. 

. Mukerji, J.—The facts which have 
given riseto the present application are 
these :— : 

One Umedali applied under O. XXI, r. 
90, Civil Procedure Code in the Court of 
the 6th Munsif at Commillah for setting 
aside a sale and during the pendency of 
the said proceedings died on the 18th 
July 1920. Onthe 24th July 1920 the 
death was reported to the Court and the 


Chowdhury, 


learned Munsif made a note of it in the’ 


‘order-sheet. Thereafter on five different 


dates the proceedings were adjourned, on . 


the ground that the heirs had not been 
‘made parties and six months had not: yet 
elapsed from the date of death. On the 
oth Febrdary-1921, one-of the dates to 
‘which the case was adjourned, an appli- 
‘cation for’ substitution was made on 
‘behalf of the heirs and legal representa- 
-tives `of Umedali and the same was 
allowed. It does not appear whether 
the opposite party were present on that 
‘date or not; but on none of the dates to 
‘Which the ease was subsequently adjourn- 
ed, was any objection'taken to thé order 
Tor substitution that had been made, and 
the proessdings went on with.the result 
that the learned Mungif set aside the sale 
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by an ordet passed on’ the 18th February 


1922. The opposite party preferred an - 


appeal to the District Judge of Tipperah 
and the learned District Judge set aside 
the Munsif's order and digmissed the np- 


‘plication for setting aside the sale, on the ' 


ground that the application had, as a 
matter of fact, abated by reason of the 


‘death of Umedali and the application for 


substitution : was incompetent and. the 
substitution had been wrongly allowed. 
The petitioners have thereupon moved 


“this Oourt and obtained the present Rule 


to show cause why the order of the Dis- ` . 
trict Judge should not be set aside and 
that of the Munsif restored or why such 
other or further orders should not be 
passed as to this Court may seem fit. 

We have heard the parties and consi- 


‘dered the facts and circumstances of the: 


case in so far as they bear upon the pre- 
sent Rule. The learned District Judge 
was undoubtedly right in his view of the 
law that the proceedings had automati- 


‘cally abated on the-18th January 1991 


under O. XXII, r. 3, Civil Procedure Code, 
&nd no application for substitution could 
be entertained after that date, but the 


‘petitioners by presenting a proper ap- 
“plication under O. 
_Procedure Code and by showing sufficient 


I r. 9 (2 Civil 


cause could óbtain an order setting aside 
the abatement. We think, however, that . 
by reason of the application for substitu- 
tion being readily allowed by the learned 
Munsif and no' objection having been 
taken by the opposite party at any stage of 
the protracted proceedings that followed 
in his Oourt, the petitioners were depriv- 
ed of an opportunity to make an appli- 
cation under O. XXII, r. 9 (2), Civil Pro- 
cedure Code, znd'they were misled by the 
course of the proceedings that were adopt- 
ed. The order passed. by the learned. 
District Judge reversing the decisions of 
the learned "Munsif and dismissing the 
application for setting aside the sale has 
also not given the petitioners any such 
chance, and; as matters stand, they are 
altogether withont-any remedy. 

It has been pressed on us on "behalf of 
the opposite party that'our powers of 
interference under section. 115, Civil Pro- 


‘cedure Gode, are very limited. In my 


opinion the case-dges-not fall ‘within e 
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clause (a) or (b) but under the first part 
of clause (c) of that section. “Acting 


' jllegally" in that clause does not merely 


imply the committing of an error of pro- 
cedure such as “acting with material 
irregularity" does. In my opinion this 


` part of the.clause was advisedly left in 


‘indefinite language in order to empower 
the High Courts to interfere and correct 
gross and palpable errors of subordinate 
‘Courts, the justification for’ the interfer- 
‘ence being determined upon the gross- 
ness and palpableness of the error com- 
plained of and upon the gravity of the 
injustice resulting from it. In the pre- 
sent case, in my opinion, injustice .has 
been done to the petitioners, 

The question then is what should be 
our order. Having regard to the fact 
that the petitioners are all minors with 
the exception of one whois their guardian 
and who is said to be a purda nashin 
-Muhammadan lady and who as far as can 
be made‘ out is also illiterate, an applica- 
tion on their behalf under O. XXII, r. 9 
(2), Oivil Procedure Oode, stands a good 
chance of succeeding. I would, there- 
fore, treat the order for substitution as 
being one for setting aside the abate- 
ment, and would set aside the ‘order of 
the learned District Judge and remit the 
appeal to him to be dealt with on the 
merits. No order is made as to the costs 
of this Rule. ` 

Walmsley, J.—I agree. 

Z. K, Rule made absolute, 


RANGOON HIGH COURT. 
Fraser Civi, Appran No. 267 er 1922. 
March 3, 1924. 
Present:—Sir. Sydney Robinson, 
Kr., Chief Justice, and Mr. Justice 
May Oung. 

M; A. RAEBURN & COMPANY 
AND OTHEES~APPELLANTS 


versus 
ZOLLIKOFER & OOMPANY— 
RESPONDENTS. 
Preside 
e 


i Towns Insolvency Act (III of 1909), 
a. 5i Fraudulent preference, what amounts to— 
o Test—Intention of insolvent. 


INDIAN OASES: 


pont 


In all cases in which the 
preference is raised, what 
what was the dominant intention in the mind of 
the insolvent at the time the act was done. It may 
result m a preference in favour of one creditor; 
but, if the act was done by the insolvent not asa 
free agent but under pressure, or to avoid certain 
legal ear ame or with a view to. benefiting 
himself as the primary consideration, then, there. 
can be no fraudulent preference. [p. 440, col. 2.] 

The fact that the act complained of was done 
very shortly before the insolvent filed his petition 
to be adjudicated may give rise to the presumption 
that the act was intended as a fraudulent pre- 
ference. But it is necessary to consider all the 
facts in the case and the surrounding circumstances 
and arrive at a decision as to what was the princi- 
pa object of the insolvent in so acting. [p. 441, col, 


uestion of fraudulent 
has to be decided is 


An act that is a purely voluntary act done in 
order to protect the insolvent from legal pro- 
ceedings, or to gain for him some imm te 
advantage, would not be a fraudulent preference 
thought it might have the result of preening one 
creditor at the expense of the others. The question, 
therefore, in all these cases is one of fact. [ibid]. 


Case-law referred to. 


Mr. Vertannes, for the Appellants. : 
Mr. Paget, for the Respondents. 
JUDGMENT. . 

Robinson, C. J.—The point for 
decision in this appeal is whether the 
insolvent is guilty of a fraudulent pre- 
ference in favour of the respondent in 
executing the letter of lien which en- 
ables one creditor to the detriment of 
the others to become a secured creditor, 

The law on this matter has long béen 
settled:— 

Butcher v. Stead (1) Sharp v. Jackson 
(2), In re Lake (3) and Nripendra Nath 
Sahu v. Ashutosh Ghose (A). 


What has to be decided in. all such 
cases is what was the dominant inten- 
tion in the mind of the insolvent at 
the time the act was done. It ‘may 
result in a preference in favour of one 
creditor; but, if the act was done by 
the insolvent not as &'free agent but 
under pressure, or to avoid certain legal 
consequences or with a view to benefit- 


(1) (1875) 44 L. J. B. K. 129; 7 H. L. 839; 33 L. 
T. 541; 24 W. R. 463. 
) (1899) A O. 419; 68 L. J. Q. B. 866; 80 L. T. 
841, 6 Manson 204. . 
iu (1901) 1 K. B 710, 70 L. J. K. B. 390; 84 L. T, 
; 49 W. R. 291; 8 Manson 145. 
"m 33 Ind. Cas. 548; 48 0, 040; 20 C.. W. N. 
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-ing himself as the primary considera- 
tion, then, there can be no fraudulent 
preference. The mere fact that this 
act was done in the present case, very 
shortly before the insolvent filed his 
petition to be adjudicated, no doubt 
raises the presumption that the act 
was intended as a fraudulent prefer- 
ence. But it is necessary to consider 

_ all the facts in the case and the sur- 
rounding circumstances and arrive ata 
decision as to what was the principal 
object of the insolvent in so acting. 

An act that was a purely voluntary act 
done in order to protect the insol- 
vent from legal proceedings, or to gain 
for him some immediate advantage, 
would not be a fraudulent preference, 
though it might have the result of pre- 
ferring one creditor at the. expense 
of the others. The question, therefore, 
in all these cases is one of fact. 


- Turning to the facts of the present 
case, we find that the respondent 
owed Rs. 18,000 or so, for goods supplied 
on credit; that the insolvent was not 
meeting cash bills; that the state of 
the market was very bad; and that the 
respondent received reports throwing 
doubts on the ability of the insolvent 
to pay his debts. As was natural, the 
respondent began to press him for 
some payment; the respondent was put 
off, and his pressure continued; while 
the adverse reports of the insolvent's 
position also continued. The respondent 
then began to demand .a lien on the 

oods in the insolvent's shop, and this 
the insolvent refused to give. The re- 
quest was repealed. According to Mr. 
Zollikofer, whose evidence has not been 
contradicted, the insolvent informed 
him that he required Rs. 7,000 to meet 
pertain hundis; that Mr. Zollikofer then 
said that, if pe would execute the lien, 
he would consider the loan of a further 
sum of Rs. 7,000, and that under these 
“circumstances, after showing the pro- 
pased letter of lien to his lawyer, the 
‘insolvent agreed to execute it in return 
for this sum of Rs. 7,000. 


On these facts we have to arrive ata 
conclusion as to what was the dominant 
object in the insolvent’s mind; whether 


` 


INDIAN CASES. 


‘a Strong position in 


44] 


1 


it was to,give & fraudulent preference 
to the respondent, or whether it was to 
gain the advantage to himself of a sum * 
of Rs. 7,000 in cash. 


It is obvious, from the schedule of 
debts filed, that at that time, the insol- . 
vent's position was hopeless, and that 


it had long been hopeless. It is impos- 


sible to hold that he took this Rs.7,000 
in the hope that, by meeting the hundis, 
he would be able to carry on and 
eventually extricate himself from his 
difficulties; and I have little doubt that 
his primary object was to secure this 
sum of money as a nest-egg for himself. 
There is no doubt that there are cir- 
cumstances which give rise to grave 
suspicion. For instance, on that very 
day he paid the respondent Rs 1,620 
to meet a hundi due to the respondent. 
Immediately after the respondent took 
possession under his lien and labelled 
the goods in the shop, the insolvent 
filed his petition. He must have known 
that he could not carry out his promise 
to re-pay a large portion of the debts 
due to the respondent within a few 
days, and that it was certain that the 
respondent would .take action which 
would necessitate his filing his petition. 
Under these. circumstances, he got a 
large sum of money which was -an im- 
mediate advantage and did not injure 
his position in any way. 


It has been argued that this payment 
was buta bribe to induce him to do 
that which would give the respondent 
insolvency But 
it is impossible to hold on the evidence 
given, that this has been ‘established, 
and it is for the other creditors to 
establish that there was intended ta be 
a fraudulent preference; and that that 
was the principal object of these transac- 
tions. 

In my opinion, although there are 
no doubt, circumstances of grave sus- 
picion, it must be clearly established 
that there was a fraudulent preference 
as the main and dominating factor in 
the case. I am unable to hold that 
that was so, and, in my opinion, the 
decision of the Court below was correct, 


and this appeal. must be dismissed 


442 


. with costs, Advocate’s fees three gold 


mohurs. 
May Oung, J.—I concur. 
Z. K. : Appeal dismissed. 
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' CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL DgorER No. 159 
oF 1921. . 
November 15, 1923. 

Present :—Justice Bir Asutosh 
Mookerjee, KT., and Mr. Justice Rankin. 
MANMATHA NATH MULLIOK— 
CLAIMANT No. 1—APPELLANT 
versus 
Tug SECRETARY or STATE ror 
INDIA rN COUNCIL-—Orrosrrs PARTY— 

RESPONDENT. , 

Land fenem Act (I of 1894), s 6, 23, 24 
— Calcutta. Improvement (Appeals) Act (XVIII of 
1911), s. $—Compulsory acquisition—Market value, 
determination of—Possibwity ‘of future advantage 
—Advantage accruing out of scheme tself— 
Valuation of future advantage—Decision of Pre- 
zident of Tribunal—Appeal to High Court, marn- 
tainability of. . 

An appeal to the High Court under section 3 
of the Oalcutta Improvement (Appeals) Act, 1911, 
inst a judgment of the President of the 
Tribunal can be maintained only on the grounds 
specified therein Where a case involves a ques- 
tion relating to the determination of the exact 
principle upon which prospects and possibilities 
of future development should be taken into 
account in determining the compensation to be 
paid for property compulsorily acquired, an 
appeal lies to the High Court [p. 443, col. 1] 


. The „basis on which compensation for lands , 


acquired compulsorily for the purposes of & 
scheme is to assessed, is the value of the 
lands to the owner as it existed at the date of 
‘the notice to’ traat, and not their value, when 
taken, to the promoters. [p. 444, col. 1.] 

All advantages which the land possesses, present 
or future, in the hands of the owner may be 
taken into consideration, and the owner is entitled 
to have the price essessed in reference to those 
advantages which will give the land the greatest 
value. The value of an owner's interest is not 
properly compensated by assessing the amount of 
pecuniary benefits obtained by past user in dis- 
regard of possible benefits in the future. The 
probability of a more profitable future use is 
one such advantage which may be taken into 
consideration. Thus land which may probably 
be used for building purposes must not be 
valued on the same basis as purely agricultural 
land. But,although prospective value is a neces- 
gary element in the assessment pf compensation, 
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such value must be entirely excluded where it 
would arise from the construction of the particular 
works authorised by the Act which gives powers 
of compulsory acquisition [p. 444, cols. 1 &2.] 

. What has to be ascertained is, as required by 
clause (1), sub-section (1) of section 23 of the 
Land Acquisition Act, the market value of the 
land at the date of the publication of the notice 
relating thereto under section 6 of the Act. [p. 


' 444, col. 2] 


The expression "market ' value", in this con- 
nection, means the price that an owner willing, 
and not obliged, to sell might reasonably expect ° 
to obtain from a willing purchaser with whom 
he is bargaining for the saleand purchase of 
the land; in other words, the price which a piece 
of land fetches when it is offered for sale, the 
seller being not obliged to sell ıt and theo 
buyer being under no necessity of buying it. [p. 
444, col. 2; p 445, col. 1.] 

The owner of land which is being compulsori- 
ly acquired for the purposes of a particular 
Scheme is not entitled to claim that in determin- 
ing the market value ofthe land regard should 
be had to the fact that a piece of adjoining land 
acquired under another scheme, which, however, 
is not to be put into operation without the 
carrying, through of the scheme under which the 


Jand is being acquired, is intended to be kept as 
an open plot . 445, col 2] , 
Per Rankin, J —The principle governing the 


determination of the market value of land whioh 
is bemg compulsorily acquired is that a man's 
property is not to be depreciated by. saying that 
as it was going to be acquired for public pur- 
poses no one would readily have bought it, or by 
treating the owner as a man obliged at any 
sacrifice to sell. On the other hand, improvements 
to be made by the scheme itself for the purposes 
of which’ the land is being acquired-are not a 
ground for giving to the owner an added value. 
[p. 446, col. 1.] . EP 
In essessing the value of land acquired for 
the purposs of a scheme, sales of other similar 
lands between the date of the promulgation of 
the scheme and the date of the declaration are 
admissible in evidence. [p. 446, cola. 1 & 2.] 
Qase-law discussed. NE ny 
Appeal from the decision of the Pre- 
sident of the Calcutta Improvement 


Tribunal. ‘ 
Babus Mohendra Nath Ray and Bipin 
Chandra Mallik, for the Appellant- 
Babu Surendra Nath Guha, for the 


Respondent. 


JUDGMENT. 

' Mookerjee, J.— This is an appeal 
against an award made under the Land 
Acquisition Act, 1894, in respect of land 
acquired in connection with what is 
known as the Central Avenue Scheme of 
the Calcutta Improvement Trust. The 
declaration under section 6 was published 
on .the 20th May 1919, The .claimant 


ki 
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thereupon contended that the land should 
be valued at Rs. 8,000 a cottah. The 
Collector made an award at the rate of 
Rs, 5,500 a coitah. As the land had 
been acquired for the purposes of the 
Oaleutta Improvement Trust, an appeal 
"vas preferred to the 


award at the. rate of Rs, 6,000 a cottah. 
: The claimant has appealed to this Court 
under section 3 of the Oalcutta Improve- 
ment (Appeals) Act, 1911. and has valued 
the relief at Rs. 20,000. It is consequent- 
ly clear that the claimant does not adhere 
to -his original estimate of Rs, 8,000 a 


cottah; he now claims in substance a, 


little over Rs, 1,000 a cottah in excess 
of the rate allowed by the ‘Tribunal. 
Under section 3 the appeal-can be main- 
tained only on the grounds specified 
therein, namely, that— ` 

(ü) the decision is contrary to law or.to 
some usage having the forcé of law; . 

(ii), the decision has failed to: deter- 
mine some material issue of law or usage 
having the force oflaw;  , 

(iti) there has been & substantial error 
or defect in the procedure which may 
possibly have produced error or defect 
in the decision of the case upon the 
merits. M 

The judgment ofthe President of the 
Tribunal shows plainly that the case does 
“involve a question of principle; for, it is 
‘stated that the matter in dispute relates 
to the determination of the ‘exact princi- 
ple upon which prospects and possbili- 
ties of future development should be 
taken into account in determining the 
compensation to be paid ifor property 
compulsorily acquired. The circum- 
stances which render the decision of this 
question necessary may be briefly stated. 

Towards the west of the: land: now ac- 
quired under what is known as Scheme 
XIII lies‘another parcel which is marked 
green on the map previously prepared in 
connection. with Scheme VII. ` The pre- 
cise date when the declaration in respect 
of the other plot was published under 
section 6 cannot be ascertained from the 
record.. But as that scheme was sanc- 
tioned by the Government on the 30th 


March 19816, it has been assumed that. 


the ‘declaration was published shortly 


Tribunal. The' 
result was that the Tribunal made an. 


afterwards. "The contention of the claim- 
ant isthat in the determination of the 
value ofthe land now under considera- 
tion heis entitled to have the land ac- 
quired in 1916 treated as an open space 
towards the west, with the consequence 
that the value of his land would thereby 
be considerably increased. The Tribunal 


. has overruled this contention and has 


held that clause (5): of section 24 of the 
Land Acquisition Act militates against 
the argument put forward on behalf of 
the claimant. That section provides that 
in determining the amount of compen- 
sation to be awarded for the land acquired 
under the Land Acquisition Act, the 


Court shall not take into consideration 


any increase io the value of the land 
acquired likely to accrue from the use to 
which it will be put when acquired. The 
Tribunal has come to the conclusion that 
Scheme VII and Scheme XIII, though 
nominally distinct, are so essentially 
inter-related that they may be treated in 
substance as one scheme and that. under 
section 24, clause (5), the claimant is not 
entitled to have a higher value put upon 
his land: by reason of the advantage 
which might have accrued owing to the 
action taken in respect of a neighbour- 
ing parcel acquired previously. In sup- 
port of this view, reference is made in 
the judgment of the Tribunal to the 
decision of the Judicial Committee in 


the case of Secretary of State for Foreign 


Affairs v. Charlesworth, Pilling & Co. (1) 
and Fraser v. City of Fraserville (9). 
In my opinion, the question which has 
been discussed in the judgment of the 
President of the Tribunal does not really 
require examination jin view of the 
circumstances of this case. 
Section 24, clause (5), provides that the 
Court shall not take into consideration 
any increase, to the value of the land 
acquired likely to accrue from the use 
to which it will be put when acquired. 
The terms of this section cannot be made 
applicable to the precise events which 
have happened. The effect of the deci- 
sions of the Judicial Committee in the 


(1) 28 I A. 121; 26 Be. l; 8 Bar. P. C. J.1 
O I 


P. C). : 
) (1817) A. C. 187: 8& L. J. P. O., 01; 116 L, 
v. 288; 33 T, LE, 178." `. FeO Ee ee 


` Council (7). 
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cascs mentioned may be concisely sum- 
marised. The basis on which compen- 
sation for lands taken is to be assessed 
is the value of the lands to the owner as 
it-existed at the date of .the notice to 
treat and not their value, when taken, to 
the promoters. Corriv. Mac Dermott (3) 
Cedar Rapids Manufacturing Co. v. 
Lacoste (4), In re Lucas and Chester- 


field Gas and Water Board (5), Fraser v. » 


City of Fraserville (2), Pastoral Finance 
Association Ltd. v. Minister (6) and South 
Eastern Railway Co. v. London County 
All advantages which the 
land possesses present or future, in the 
hands of the owner may be taken into 
consideration, Cedar Rapids Manufactur- 
ing Co, Lacoste (4),-In re Lucas ‘and 


. Chesterfield Gas and Water Board (5) 


L T. 767; 72 


and Fraser v. City of Fraserville (2), and 
the owner js entitled to have the price 
assessed in reference to those advantages 
which will give the land the greatest 
value. The value of an owner's interest 
isnot properly compensated by assess- 
ing the amount of pecuniary benefits 
obtained by past user in disregard of 
possible benefits m the future. 
Stoughton v. Barbados Water Supply Co. 
(B) but cf. Eldon v. Nerth-Hastern Railway 
Co. (9). The probability of a more pro- 
fitable future use is one such advantage 
which may be taken into consideration. 
Thus land which may probably be used 
for building purposes must not be valued 


on the same basis as purely agricultural. 


land. Queen v. Brown (10). But al- 
though prospective value is a necessary 
element in the assessment of compen- 
gation, such value must be entirely ex- 
cluded where it would arise from the 
construction ‘of the particular works 
authorised by the Act which gives com 
(8) 1914) A. O. 1056, 83 L. J. P. O 370; 111 


I; T. 952. 
-(4) (1914) A. C. 589; 83 L J. P. O 162; 110 L. 
“873: 30 T.L R 29 


3. 
K B. 16; 77 L. J. K. B 1009; 99 
J. P. 437,6 L G. R. 1106; 24 T. 


8 ^ y 
(5) (1909) 1 


L. R. 858. i 
(6) (1914) A. O. 1083; 84 L. J. P O. 28 

(7) (1915) 9 Oh. 959; 84 L. J. Ch. 756; 113 L. 
mp 392. 79 J. P. 545; 13.L. G. R. 1302; 59 8. J. 
M^ (1803) A. C. 502, 62 L. J. P. O, 125; 1 R. 403; 

. T. 164. ee : 
(9) (1899) 80 L. T. 723. 
; (10) (1867) 2 Q, B, 620, 


Trent-- 


67 
(12) 18 Ind, Oas, 638, 17 ©. L. J, 34,’ 


pulsory powers. In re Lucas and Ches- 
terfield Ga and Water Board (5), Cedar 
Rapids Manufacturing Co. v. Lacoste (4) 
and Fraser v.- City- of Fraserville (2). 
It isa recognised principle to ‘exclude 
from the' assessment of compensation any 
enhancement or -diminution in value 
consequent on the construction of'works . 
authorised by the special Act under. 
which the assessment is made. The 
phraseology used in the decisions men- 
tioned, specially in Fraser v. City of 
Fraserville (2) is *enhancement or dimi- 
nution in value," whereas the:langu- 
age used in clauses 4 and 5 of'section 
94 is "any damage which is likely to be 
caused to the land acquired in conse- 
quence of the use to which it will be 
put andany increase to the value of the 
land acquired likely to accrue from the 
use to which it will be put when acquir- 
ed." Whether these two points of view 
are identical in all circumstances may 
bea matter for argument. This much 
is plain that in the case before us, what 
has to be ascertained is, as required by 
élause (1), sub-section (1)-of section 23, 
the market value of the land at the 
date of the publication relating thereto 
under section 6. ; 
. The meaning ofthe expression “mar- 
ket value of land" was considered in 
Trustees for the Improvement of the City 
of Bombay .Jalblioy Ardesir Sett (11), 
and Kailas Chandra Miira | v. Sec- 
retary of State (12). In the first case, 
the “market value of land" was stated 
to mean the price which’ would be 
obtainable in the market for a con- 
crete parcel of land with itg particular 
advantages and its particular drawbacks, 
both advantages and drawbacks being 
estimated rather with reference to com- 
mercial value than with reference to any 
abstract legal right. In the second case, 
the market value of land was described 
as the price thatan owner willing, and 
not obliged, to sell might reasonably 
expect to obtain from a willing purchaser 
with whom be was bargnining for the 
sale and purchase of the land; in other 
words, the price which a piece of land 


` (11) 3 Ind. Cas. 757; 33 B. 483, 11 Bom. L. R. 
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fetches when it- i8 offered for sale, 
the seller being not obliged to sell it 
and the buyer being: under no neces- 
sity of buying it. This is identical 
with . the 
v. Secretary of State for India (13) 
and Girish Chandra Roy v.Secretary of 
‘Staté for India (14). Consequently, 
what has to be ascertained in the present 
casé is the market value of the- land on 
the 28th May 1919 in view of the circum- 
stances as they existed at. that, date: 

- Now, it may be conceded that on the 
materials on the record it is fairly clear 
that thé Improvement Trust Authorities 
intended, when the land to -the west of 
the site now under consideration; was 
- Acquired in 1916 that it should be kept 
as an. open space: It is this expression 
of -opinion on the part of the Improve- 
. ment Triist Authorities which is empha- 
sised on behalf of the claimant and his 
argument in substance is that any in- 
tending purchaser at the time when the 
declaration was published on the 28th 
May 1919 would have paid a higher 
pricefor his land in view of the fact 
that. the land - towards the west was: in- 
- tended to. be kept .à8 an. open. Bpace. 
This, however, is not a fair statement 
of the true facts. The record leaves no 
room for doubt that the Improvement 
Trust.Authorites intended.to keep. 'the 
land towards thé west as open space in 
order. that. it might be annexed to the 
land now. under. Gonsideration and the 
two parcels might be amalgamated with 
the Marcus Square for the purposes of 
extension, Oonseqüently, an: intending 
purchaser would. be expected to have 
regard not merely to the, fact that the 
land towards the west would be kept 
-open -but also that the land now under 
‘consideration’ would. be acquird by ihé 
‘Improvement Trust Authorities. In. such 
circumstances, it is impossible to believe 
‘that any purchasér, other than a specu- 
‘lator, would. . purchase the land now 


‘under consideration in order that he. 


might -possibly profit by the transaction; 
in ‘other words, the. benefit which might 
Bocrue to the purchaser fróm . _ the ex- 


' 18) 2 Tod. O3 562, 13 O. W. N.101 : 
N. xd Ind. m 190; 31 O. L. J. 03; eT C. Ww. 


view adopted in Wernicke . 


pression ot intention of the Improvement 
‘Trust Authorities, if carried into effect. 
would immediately. result in the destruc- 
tion of hisrights as purchaser, No evi- 
dence has been adduced, to show that 
‘a purchaser could be had on the 28th 
‘May 1919 who would have paid any- 


‘thing like Rs. 8,000 for the land now 


in- dispute, It ‘seems to me to be mani- 
fest that there is no substance in the 

‘contention of the appellant. It has 

finally been suggested that the case 

should ‘be remanded for further inves- 
tigation, but we cannot possibly accede 

to this- Tequest. . No attempt was made 
in the: Court bélow to lay: ihe found&- 
-tion for any alterhative case and the. 
‘petitioner is not now entitled to a remand, 

The result is that the decree made 

‘by the Tribunal is affürmed and the 
appeal is'dismissed with costs. 

. Rankin, Ji—I entirely agree. It 
Seems to me that the _ principles of law 
discussed in the judgment of the learned 
"President 'of- the- Tribunal cover more 
ground than it is necessary to disciiss 
for the disposal of the present case. At 
the time of the déclaration under Scheme 
XIII, namely, the 28th May 1919, the 
land occupied by the premises küowh 
as No. 38, Munshi- Sadaruddin Lane 
had not been clearéd and was not an 
open space but was covered with: buil- 
dings as it had always been. Never- 
‘theless if the claimant can show that 
‘there ‘was an intention on the part of 


‘the Improvement Trust Authorities to 


the effect that this plot of land “would 
be acquired and would be rendered 
‘capable of use and ‘enjoyment to the 
advantage of premises Nos. 5, 6 aad 6-1, 
Mitra Lane, he is entitled as 8 ` matter 


_of &bstraci law to prove that circum- 


stance as an element in thé valuation 
taken into account. The question -is 
whether.on the facts of this case: He has 
‘shown thatan intending purchaéer just 
before the 28th May 1919 can be sup- 
posed to have been willing to give more 
for the claimant's premises. by reason 
‘of such an intention on- the -part of 
the Improvement Trust. It is ‘quite 


-clear aud it is so found by the learned 


President, that apart--from --tisér’of the, 
site of No, 38, Munshi Sadrauddin Lane 
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in connection with a clearing scheme 
avhich: would sweep away the claimant's 
premises there never was any intention 
on the part of the Improvement Trust 
to keep premises No. 38, Munshi Sadar- 
uddin Lane as an ornamental garden 
or an open space. The intention of the 
Calcutta Improvement Trust in this 
matter was entirely conditional upon 
the pushing forward to completion of 
Scheme No. 13. The claimant says 
- that he is entitled to add an element of 
value in respect of that intention. Ifin 
the circumstances it is not such an 
intention as can besupposed to affect the 
‘mind of a bona fide purchaser of house 
property in Mitra Lane, then it is of 
no service tothe claimant. It has been 
` contended that there is a principle -to 
the effect that the value of the premises 
is to be taken independently altogether 
of the scheme, that is to say, on the 
footing that Scheme No. 13 had never 
been sanctioned. In its true meaning 
this principle has more than one fact. 
On the one hand, it means that you do 
not depreciate a man's property by saying 
that as it was going to be acquired 


for public purposes no one would readily . 


-have bought it or by treating the owner 
as a man obliged at any sacrifice -to 
sell. On the other hand, it means that 
improvements to be made by the scheme 
itself are not a ground for giving to the 
owner an added value. Neither of these 
propositions touches or decides the ques- 
tion raised by the special facts of this 
ease, The claimant claims to add a value 
by reason of & certain declaration on the 
part of the Calcutta Improvement Trust. 
That intention is not uuconditional. 
When examined, it truns out to be 
one quite inconsistent with the claimant's 


premises ever having a chance to be. 


used, occupied or enjoyed with the benfit 
of an open space to the west thereof. In 
these circumstances it seems tome that 
the President of the Tribunal has come 
to a correctconclusion. He has allowed 
for the general rise of value in this 
neighbourhood by the Central Avenue 
Scheme. He has allowed for the prinei- 
ple very correctly stated by him that 
in assessing the value of land acquired 
' for the purpose -of a scheme, sales .of 
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other similar ~lands between the date 
of the promulgation of the scheme and 
the date of the declaration are admis- 
sible in evidence. In this .case no such 
evidence was put forward. If there had 
been evidence-that the minds of pro- 
spective purchasers were being influenc- 
ed by the chance that the plot ofland 
to the west would be left as an open 
space and that Scheme No. 13 would not 
be carried out, I think, it would not havé 
been right to exclude that evidence from 
consideration. No evidence of - this sort 
was present and the surrounding circum- 
stances make it improbable that such 
a case could have been successfully 
established. For these reasons it seems to 
me that it is not necessary that this case 
should be sent back and that the decision . 
of the Tribunal should be affirmed. E 


Z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 
“APPEAL FROM ORIGINAL DEcRER No. 59 
op 1922, 

July 23, 1923. 

Present:— Justice Sir Asutosh 
Mookerjee, Kr., and Mr. J ustiee . 


Rankin. : 
PEARY LAL RAY OHAUDHURI 
AND OTHERS—PLAINTIFFS—À PPELLANTS 
versus 
Tus SECRETARY or STATE ron 
INDIA ın OOUNOIL—RRSsPONDENT. 
Bengal Alluvion and Diluvion Act (IX of 1847], 
85. 1, 3, 6—Bengal Land . Revenue Assessment 
(Resumed Lands) Regulation (II of 1819), s; 2,— 
Ohar land, assessment of—Procedure under Regula- 
tion and Act, distinction between—S. 21 of 
tion, applicability of—Limitatiqn Act (IX of 1908), 
Sch. I, Art. 1, applicability o rder, ultra 


vires. 

Article 14 of Sch. I to the Limitation Act 
applies to acts or orders done in the exercise of 
powers legally exercisable by the executive; in 
other words, it applies to acts or orders which 
need to be set aside. It has no application where 
jurisdiction has been usurped, and. the order ia 
ultra vires. An order made without jurisdiction is 
a nullity and need not be set aside ; to an order of 
this description the Article has no application, D. 
449, col. 1, 
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The provision in section 24 of Bengal Regula- 
tion II of 1819 is the culmination of a carefully 
framed and elaborated system for investigation 
of the liability of unassessed land to be assessed 
with revenue. It is impossible for such a pro- 
vision to be transplanted into an entirely different 
plan of enquiry, such as was initiated ‘by the 

engal Alluvion and Diluvion .Act of 1847. 
This Act was framed with a view to substitute, 1n 
cases of assessment of alluvial lands, a simpler 
procedure than that embodied in ation of 
1819, which was intended to apply, in the main, to 
resumption of lands held tree of assessment, 
without the sanction of the proper authorities or 
under illegal or invalid tenures. [p. 169, col 2.] 

The effect of section l ofthe Bengal Alluvion 
and Diluvion Act is to destroy the vitality of such 
provisions .of Ben, ‘Regulation ILof 1819 as 
established trib and prescribed rules of pro- 
cedure, including section 24 of the Regulation. 

The expression “any such new map” in sec- 
tion 6 of the Bengal Alluvion and Diluvion Act 
refers to the “new map” made according: to the 
"new survey" as contemplated in section 3 of the 
Act. That section provides for periodical surveys 
at intervals of not less than ten years, a 
revenue survey has been completed and approved. 
"The object of the “new survey” is to ascertain the 
5 " that may have taken place since the date 
ofthe last previous survey, that is, changes by 
alluvion or dereliction (not changes by posses- 
ren Section 6 then imposes upon the Revenue 
Authorities the duty ta assess what may be called 
added land, whenever, on inspection of the new 
map, it appears that has been added to an 
estate paying revenue directly to Government. 
There must consequently be a comparison between 
two maps, made at an interval of not less than ten 
years and each showing the revenue paying estate 
concerned. That estate must, accordingly, be in 
existence ag a revenue paying estate, if not before, 
date of the first of the two 


at least on the 
for comparison, (p. 470, 


maps taken as the basis 
col 1.] AN 

What isessential to attract the ipp paia of 
the Bengal Alluvion and Diluvion Act is that 


there should have been, in the case of the estate '` 


concerned, a Revenue Survey. This ima facie 
furnishes the boundaries, as, presumably, though 
not conclusively, accurate. The Revenue Survey. 
Map is taken as the basis of comparison but the 
comparison of the maps is not conclusive, The 
comparison sets the Revenue Authorities in motion, , 
and they may, then, on the best material they can 
procure, proceed to assess what land they deem 
to be assessable. (p. 470, col. 2, p. 471, col. 1.] 

It is only when on an inspection of the new 
map it appears that land has been added, that 
there is Tegislative authority for assessment of 
additional revenue. [p. 471, cols. 1 & 2.] 

Per Rankin, J—The only measure authorised 
by the Bengal Alluvion and Diluvion Act relates 
.to cases in which a Revenue Survey has previous- 
ly been completed and approved; and in such 
cases after an interval of ten years a new survey 
may be made and new maps prepared. If when 
that has been done it appears to the Revenué 
Authorities on inspection of such new map, that 
Jand has. been added, they-are required without 


t 


delay to 58 the same with revenue according 


‘to the rules 1n foree for assessing alluvial incre- 


ments and to report their proceedings to the Board 

of Revenue whose orders ; 

[p 473, col 1.] I 
Oase-law discussed. 


thereupon are final 
Y 


Appeal against the decree ofthe Sub- 
ordinate Judge, Backergunj, dated the 
30th September, 1921. 


Babus Mahendra Nath Ray; Gunada 
Charan Sen, Someswar Prasad Mookerjee 
and Rama Prosad Mookerjee, for the 
Appellants. | f 


Babus Dwarka Nath Chuckerbutty and 


. Surendra Nath Guha, for the Respondent.. 


JUDGMENT. ; 
Mookerjee, J.—The subject-matter 


‘of this litigation is a tract of alluvial 


land which has been assessed’ by the 
Revenue ‘Authorities, under the Bengal 
Alluvion and Diluvion Act, 1847. The 
order of the Board of Revenue under 
section 6 ‘of Act IX of 1847 is em- 
bodied in & letter dated the 28th Novem- 
ber, 1912 and & petition by the plaint- 
iff to review the decision was rejected 
on the 29th June, 1914. The. present . 
suit was thereupon instituted on the 
29th June, 1915 for declaration that the 
disputed tract was not ‘added land’ 
within the meaning of section 6 of Act 
IX of 1847 and that the assessment was 


` consequently without jurisdiction. The 


plaintifis further prayed for consequen- 


‘tial relief by way of refund of the 


sums paid by them, as revenue, under 
protest, The suit was defended by the 
Secretary of State for India in Council 
on the merits as also on the grounds 
that the plaintiffs had no cause of action 
and noright of suit, and, further, that 


.the suit was barred by limitation. On 


these pleadings, the following issues 
were framed:— R . 

1. Have the plaintiffs any cause of 
action ? oe 

2. Have the plaintiffs 
suit in the present form? 

-37 Has the plaint been properly 
stamped? : 

4. Is thesuit barred by limitation ? 

5. Are the plaintiffs estopped by their 
own conduct from questioning the settle- 


ment ? 


any: right of 


| “ids 


: 6, .Were the lands in suit permanently 
_settled with the plaintiffs or their prede- 
- cessors-in-interest ? 
7. Are the lands liable to assessment ? 
If so, what should be the proper revenue 
_for the lands, and at what rate, should 
,land be assessed ? 
8. Whether the proceedings under 
Act IX of 1847 are legal and valid? 
‘The Subordinate Judge first took up 
.for disposal the first, second and fourth 
-issues. Upon the first and second issues, 
he held that the plaintiffs hada right 
‘to sue. Uponthe fourth issue, he held 
„that the suit was barred under Art. 
14 of the Schedulé to'the Indian Limi- 
tation Act. The result was that on the 
12th December, 1918, the suit was dis- 
missed without enquiry into the merits. 
‘On appeal to this Court, Woodroffe and 
Walmsley, JJ. on the 7th February, 
.1991, sët aside the decision of the Sub- 
‘ordinate Judge. It appears to have been 
“urged, on the one hand, that the facts 
‘found by thé Subordinate Judge were 
‘not sufficient to show that Art. 14 
governed thé case; it was argued, on 
the other hand, that the suit might be 
"barred under thé one-yéar rule enunciat- 
‘ed in section 24 of Regulation II of 
1819. The case was accordingly remanded 
“for reconsideration of the question of 
‘limitation, and, should the point be de- 
cided in favour of the plaintiffs, for in- 
vestigation on the merits. After re- 
‘mand, the Subordinate Judge has again 
dismissed the suit on the 30th Septem- 
per, (1921 without enquiry into the 
“merits. He has held that Art. 14 of 
the Schedule to the Indian Limitation 
Act is not appropriate, but that the 
suit is Barred under section 24 of 
Regulation II of 1819, on the authority 
‘of the décision in Profulla Nath Tagore 
x, Secretary of State for India (1) On 
“the present appeal, the plaintiffs have 
-urged-that section 24 of Regulation II 
"of 1819 has no application and does 
* not bar the suit which should be in- 
Vestigated on the merits. : 
.Before.we deal with the question in 
, contrpversy, we shall briefly státe 
“thé. history of the disputed pro- 
* — (1) 58 Ind. Cas, 902; 24 O, W. N. 813. 
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petty as narrated in the papers 
placed before us. On the 2nd Septem- 
ber, 1828, the lands of what now 
constitutes estate No. 4537 of the Col- . 
lectorate of Backergunj were resumed 
under Regulation II of 1819 and Regu- 
lation, DI of 1828; but the possession 
of the howladars, who Had taken settle- 
ment in 1793 from the proprietors, was 
not disturbed. The proprietors declined 
to accept re-settlement, with the result 
that on. the 2nd January, 1835, a settle- 
ment of the resumed lands was made 
with the howladars, This was followed 


“by & permanent settlement with the 


howladars on the 24th June, 1842. The 
case for the plaintiffs is that the lands 
now in suit were treated as included 
in'their permanently-settled estate, at 
the timé ofthe Thak Survey in 1859-60, 
the Revenue Survey in 1860-61, and 
finally, the District Settlement Opera- 
tions of 1900 which resulted in the 
final publication of a Record of Rights 
on the 17th February, 1905. The plaintiffs 
allege that, notwithstanding all this, 
on the 20th December, 1911, the Dearah 
Deputy Collector of Backergunj, in 
the course of proceedings initiat- 
ed on the 2nd October, 1900, for a 
new survey under section 3 of Act 
IX. of 1847, served a notice upon 
them to the effect. that the lands were 
outside the boundary of the  D&émi 


. Settlement of 1842 and were liable to be 
` assessed with additional revenue under 


Act IX of 1847. Proceedings were there- 
after continued under Act IX of 1847. The 
Deputy ‘Collector made his report ‘on 
the 20th March, 1912, and reconimend- 
ed an assessment of revenue, This ‘was 
approved by the Board of Revenue on 
the 28th November, 1912. The decision 


"of the Board was notified tothe plaintiffs 


on the 20th February, 1913. The palint- 
iffe next submitted their objections 
‘on thé 25th March, 1913, which proved 
infructuous, and on the 29th Juné, 
1914, the Board adhered to their pre- 
vious decision, The plaintiffs accordingly 


‘commenced this litigation to test the 
.legality of the action taken by the Re- 
"venue Authorities. 


It is plain that if the allegations of 
the plaintiffs are well-founded, they have 
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a cause of action and a right of suit:. 
Secretary of State for India im Council ` 
v. Fahamidunissa (2). This was decided. : 
„in their favour by the first Subordinate. 
Judge on the 12th October, 1918, and 
his conclusion was .not.challenged þe- 
fore this Court when the' appeal was: 
heard by Woodroffe and Walmsley,’ JJ., ' 
on the 7th February 1921. The defend- 
ant might have then attempted to sup- 
port the decree of the Subordinate’ 
Judge on a ground decided against him. 
This course was not adopted, and the 
question cannot now be re-opened. ` . 

It is equally clear, as regards the ques- 


tion of limitation, that ifthe facts alleged. 


by ‘the plaintiffs are, established, the: 
suit is not barrad by’ Art. 14, which ' 
provides that a suit to set aside any: 
act or order of an. officer of Govern- 
.ment in his ‘official capacity (not other-:, 
wise expressely provided for in the 
Indian Limitation Act) must be institut-' 
ed within one year from the’ date of the 
dct ororder. This Article applies to acts ` 
or orders done ‘in the exercise of powers 


legally exercisable. by the executive; in ' 


other words, the Article appliesto acts 
or orders which .need to be set aside.“ 
The Article has no application where: 
jurisdiction has been usurped, and the 
order is ultra vires. An order made with-, 
out jurisdiction is a nullity and. need not 
be set aside; to an order of this des-- 
'cription, Art. 14 has no ‘application. 
This viewis supported by a long line of, 
authorities: Lalco Singh v. Purna Chand- : 
ra (3), Raj Chandra Roy v. Fazij-ud-din 
Hossein (4), Narendra Lal Khan v. Jogi ` 
Hari (5) Alim-ud-din v. Ishan Chandra: 
Dey (6), Ananda Kishore Chowdhury v. : 
Daije Thakurain (7), Sri, Raja Kirtibash ` 
Bhupati Hari Chandan v. Secretary ‘of 
` State for -India in Council’ (8), Sri Bri-. 
bar’ Narayan Chandra Dhir Narendra. 
v. Sceretary of State for, India (9), Dhi- 


. (9) 17 LA. 40; 17 O. 590; 5 Sar. P.G.J.391; 8 N 


Ind. Dec. (x. 8.) 933. 
3) 240 AT 12 Ind. Dec. (x. 8.) 765. 
6 


6) 33 O. 693. ^. —- I i 
7) 1 Ind. Cas. 549; 36 O. 726, 10 Ó. L. J, 189., 
(s 9 Ind. Cas. 688; 15 O W. N. 300. , 

(0) 11 Ind, Oes. 889; 14 O, L. J, 151, 
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raj Chandrg Bose v; Hari Dasi Debi (10), | 
Malkajeppa,;Madivalappa Bulla v. Secre- - 


Art. 14 does not bar this suit. ^ |. 
© The only question thus-left for'con- . 


` (0) 29 Ind. Cas. 290; 49 C. 765; 49 L A 


^ -(13).34.1hd Cas 535, .40 B. 392; 


E agit : - . ; 
Wu Eee er. gale ts . x. M 
cay x ' - . 
eM " ` "` 
uo s f rr d . 
"usw - id PIC S 
A 


aera : 


tary of State (11), Dhanji Jawam Mali 


.v. Secretary of State for India (12, 
"Secretary -of State for India v., Gulam, 
. Rusul (13), Sree-Raja Vasireddi Mowles.. 


wara Prasada Bahadur v. Secretary of 
State for India (14). A useful analogy 


- may be found in the class of cases where , 
the legality of sales for arrears of revenue. 
‘is called in question, and the action of 


the Revenue Authorities.is challenged on. 
the ground of lack of jurisdiction : Bal- 


< kasham Das v. Simpson (15), Harkhoo 


Singh v. -Bunsidhur Singh (16), Byjnath 


Sahoo v. Lalla Seetul Pershad (1T), Muta- . 


saddi “Khan v. Mahommed Idris (18), 
Annamalai Velan v. Murugappa Velan 
(19), Mahadev Narayan Data v. Sadashiv- 


“Keshav (20).; In my opinion, there can ` 


be no room for serious controversy that 
arse n 


sideration at this stage is, whether. the 
suit is barred. by the one year rule em- 


‘bodied in section 24 of Regulation II of 


1819. The view taken-by the Subordinate: 


‘Judge that the suit is so barred, is sup- 


ported. by the, decision.in Profulla Nath 


Tagore v. Secretary of State for India (1). ` 
‘But we cannot overlook that whenever. 


this question has been raised, the point 


has either been left’ open or doubt has 
been expressed as to the 'correctnéss of | ' 
.the decisioi mentioned: Secretary of: 
‘State v. Jatindra Nath (21), Secretary of: 


O W N. 507; 28M. L J. 480; 21, W.422 y. 
(11) 15 Ind. Cas 517; 14 Bom. L R:339; 36 B. 
325 "D See : 
279. à 
18 Dom. L. R 


. 
58 
(P. O 
32; 3 
2 (19) 61 Ind. Cas 347; 23 Bom. LR 


3. Ard 4 P 5 m iU š p 
ay 53 Ind.” Cas. 332; 37 M. L. J. 661;-10L-W, -, 
' 372, 20 N LT 265 d Y 


- (15) 251. Á; 151, 25 O..833,-.2 C W. N. 513; 7 Sar. 
P. O J.363,13 Ind Dec. (y. 8) 543 (P. 62). zu 
16) 25 O. 876; 2 O. W. N. 360; 13 Ind. Dec: (s. 


(i) 2B.L: R. (F.B) 1; 10 W.R 


19) 22 Ind.’ Gas 826, 38 M; 837; 26 M. L. 


‘LT 212; (1914) M. W. N. 236 
- ($0) 59 Ind... Cea. 118; 45 B. 45; -22 Boni, L.R, . 


: 2. š : ; 
;.— (21), 58 Ind, Cas, 778, 24 Ü, W. N, 797. ; 


* 


Pe 
. 
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. State for India v. ` Profullu Nath Tagore 
(22), Secretary of State for India v. 
Annada Mohan Roy (23), Secretury of 
' State for India v. Upendra Narain Roy 
(24) and Raja Sree Nath Roy v. Secretary 
‘of State for India in Council (25) In 
these circumstances, we have been pressed 
by the appellants to examine the founda- 
: tion of the decision in Profulla Nath 
Tagore v. Secretary of State for India (1). 

Section 24 of Regulation II of 1819 as 
' modified by Regulation III of 1828 is in 
these terms: 

“24. First—Persons whose lands may 
be assessed, either on failure to give 
` security or to institute a suit within the 
prescribed time, shall nevertheless be en- 
titled to sue any time within one 
year from the date of their being in- 
formed of the Board's decision; but after 
the &bove period shall have.elapsed the 
decision of the Board shall be final and 
‘conclusive; 
` "Provided, however, that in cases in 
which ihe party may be able to show 
good and sufficient cause for not having 
sued. within the said period, such as 
minority or absence, no limitation as to 
time shall prevail other than that gener- 
ally prescribed by the existing 'egu- 
lations in regard to private claims." 

This section is manifestly not self-con- 
tained and must be read along with 
section 22 which speaks of tender of 
` security and institution of a suit in the 
` following terms:— 
` “22, P'rst—If the party shall, within a 
fortnight of his receiving intimation of 
the Board's decision, tender to the Ool- 
^ lector responsible gecurity for the pay- 
. ment from.that date of the jama which 
may’ eventually be fixed on the land, 
"with interest at the rate of twelve per 
"cent, and shall enga e to institute a 
suit in-the: Courtin which the case may 
be cognizable within ten days, commenc- 
ing from the date of the deed of security, 
or (if the Court shall be shut, and shall 
not be opened E after the expiration 


(22 58 Ind. Cas 896; 24 O. W. N. 809. 
mum 287; 34 O. L. J 205 


(84) 71 Ind. Cas 849; 36 O. L. J. 330, (1923) A. L 
E $5) 


9) 70 Ind. Cas. 510; 36 O. L. J. 345; (1923) A. I. 
AR Cy 29 50 C, 218. f 


of such ten days) within three. days, 
calculating from the day on which it 
may be opened, to try the.justness of 
the demand, the Collector shall leave the - 
party in possession as before, reporting! 


‘the circumstance for the information of. 


the Board: 

“Provided, however, that in such cases 
the party shall produce all his accounts 
of collections for the information of the 
Collector in estimating the amount of 
the security to be required. 

“Second.—If the party be willing. to 


‘give security for & portion only of the 


jama eventually assessable on the land, 
it Shall be competent to him to do so on 
the conditions above specified. 

"In this case the Collector shall, under 
the ordérs of the Board, either hold the 
lands. khas or farm them for such period 
as the Board may direct, and shall pay 
to the party s portion of the collections 
proportionate to the amount for which 
he may be wiling and able to Eiye res- 
ponsible security. - 

"Third.—It shall be competent to the 
Court to direct the Collector to take the 
security offered by the party, ifhe shall 
refuse to do so, and the Court shall be 
satisfied that itis sufficient; but it shall 
rest with the Collector, subject to the 
directions of the Board, to fix the amount 
for which the surety is to be held bound. 

"Fourth.—' The amount shall not, in the 
first instance, exceed the estimated 
annual revenue assessable on the lands, 
or the amount receivable by. the’ party 
in one year, with interest; but if, at the 
expiration of one year, from the date on 
which the party. may receive intimation 
of the Board’s decision, the suit shall 
still be pending, it shall be competent ' 
to the Collector to require additional 
security for the same amount. 

“Fifth—In mukarraris the parties giv- 
ing security, and intending to sue, shall 
continue to pay the mukrrari jama, and 
will be required to give security for the ` 
remaining revenue which may be eventu- 
ally demandable from them.” 

This section méntions the receipt of 
intimation of the- decision. of the Board, 
and we are consequently referred back 
to the éarlier provisions of the Regula- 
tion which describe the procedure to be 


Vol. 83] 


INDIAN CASES." 


isi 


PEARY LAL RAY V. SEORSTARY OF STATE FOR INDIA. 


followed by the Revenue Authorities for 
the resumption of lands held free of 
assessment under illegal or invalid 
tenures, or the revenue of lands not includ- 
ed within the limits of estates for which a 
settlement has been made. 
categories of lands liable to resumption 
and assessment are set out in section 3 
"which ordains that lands’ not included 
in the Decennial Settlement or for which 
8 distinct settlement may not have been 
concluded, are liable to assessment, ex- 
cepting lands held free of assessment 
under a valid and legal title; and the 
same principle is made applicable to 
churs and alluvial lands, as also to lands 
included within 'taluks of a particular 
description. Sections 5 to 21. describe 
the procedure for enquiry and assess- 
ment. ‘These will be presently analysed, 
but this much may be stated at the out- 
set that the. provisions are of a highly 
drastic character. The most remarkable 
feature of the system is that the Revenue 


Authorities are armed with power to de- . 


cide the question of liability of land to 
assessment, subject, no doubt, .to what 
is called an appeal, under ‘extremely 
restricted conditions, to the ordinary 
judicial tribunals established for the in- 
vestigation ‘of controverted titles. We 
are not now concerned with the ‘policy 
of the resumption laws, much less with 
the question, whether theirstringeney was 
` or was not justified by the unsettled 
condition. of the country towards the 
end of the eighteenth and the beginning 
of the nineteenth century. We must 
bear this in mind that the Revenue 
Authorities decided in the first instance, 
whether the subject was or was not 
liable to pay additional revenue to the 
: Crown, and that, before he could test 
the correctness of the decision before a 
judicial tribunal, he had, upon pain of 
expulsion fromm his land, to tender res- 
ponsible security for payment of the 
revenue assessed and to engage to institute 
a suit to try the justness of the demand. 
This system was fundamentally altered 
in 1847,in respect of alluvial lands alone. 
The redical difference between the two 
systems, old and new, must be grasped 
before we can determine, whether a 
provision ‘appropriate to the old arrange- 


The different. 


ments, such as section 24 was, can be 
fittingly engrafted on the new organiza- 
tion. The answer, as we shall ultimately 
see, must be in the negative. 

To enable us to appreciate fully the 
change which was effected by the legisla- 
tion of 1847,itis essential to recall the 


process of investigation and resumption ' 


in operation at that date. The procedure 
then followed is now a matter of forgotten 
history, and the requisite information 
can be gathered only from the Ragula- 
tions and the Circular Orders; a.full 
analysis ofthe relevant provisions will 
consequently. be set out here. 

First, as regards Appointment of Col- 
lectors to commence Investigations. 
~ The rules which had been laid down 
in 1793, for the trial and decision of 
Resumption cases, having been found 
totally inadequate, thé whole method of 
procedure was changed in 1819. ' In the 
preamble to that Regulation, (Regulation 
II, 1819, Preamble) the principles on 
which the resumption of lands was 
grounded, were recapitulated; and the 
following rules were enacted for carry- 
ing those principles into practice. 

Whenever a Oollector had reason to 
believe that thefe were- lands lying 
within his jurisdiction, liable - to assess- 
ment, either through being held under 
an invalid tenure, or at an inadequate 
jama, or on the principle deseribed in 
section 3 of that Regulation, he was to 
report the circumstances to the Board, 
who, if they considered there were 
grounds for an enquiry, would direct 
him to investigate the case. (Regula- 
tion IT, 1819, section 5, clause 1) This 
was modified in - 1895, when it was 
ordered that a Collector, engaged in mak- 
ing Settlements, according to Regula- 
tion VII, 1822, was empowered, without 
consulting the Board, to require, by a 


such tenures, to appear before him, an 
to produce the sunnuds or other. writ- 
ings by which they claimed to hold the 
lands rent-free, or at a fixed jumma, 
(Regulation IX, 1825, section 5, clause 
2). The Collector was, empowered either 
to complete the investigation, or limit 
his proceedings to certain points, When 
the investigation was postponed, dus 
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notice was to be given to the, parties, 
previously to resuming thé enquiry. On 
the failure of the party to attend, the 
Collector was at liberty to resume and 
assess the lands. (Section 5, clause 
6). By the same Regulation, the 
Governor-General was .empowered to 
vest any Oollector making a local 
enquiry with the same power to in- 
vestigate claims to hold lands rent-free, 
within the limits of the muhal to which 
his control extended; and the Governor- 
General was generally at liberty to 
depute, from time to time, Collectors, or 
other officers, to ascertain, record,.and 
investigate such claims (section 6). The 
proceedings of all lands held free of ‘as- 
sessment within all the 
muhuls of which the settlement was 
made, were tobe fully recorded in the 
proceedings of the Collector making the 
settlement cton 7). By the law of 
1828, the Collector was generally em- 
powered to make all such enquiries re- 
garding lands which he believed to be 
held free of assessment, or at an inade- 
quate juma, under an invalid tenure, 
without applying for the sanction of the 
Board, in'any district in which the juris- 
diction of a Special €ommissioner had 
been etablished. (Regulation IIT, 1828, 
section 4, clause 1). 

‘Second, as regards Appointment of 
Special Deputy Collectors to investigate 
Resumption Cases. 

In 1837, Government re-modelled the 
system which had been in operation, for 
the investigation and decision of all 
questions regarding tenures held rent- 
free, or at an inadequate jumma, and 
appointed Special Deputy Collectors to 


relieve the Collectors from all duties, ` 


connected with resumption. The Special 
Deputy Collectors were to exercise their 
functions independently of the Collectors, 
and on their arrival in the district, the 
authority of the Collectors over such cases 
was to cease, and they were directed to 
e transfer all suits, then existing, and all 
registers and records, to the Special 
Deputy Collectors. Arrangements were 
atthesame time made for transferring 
part of the Collector’s establishment to 
them ; but the Special Deputy Collectors 
were still to be left unshackled in the 


villages ‘or, 


nomination oftheir subordinate officers. 
Their sheristadars were to be remune- 
rated with liberal salaries. All the enact- 
ments which had been passed for the 
Collectors, in regard of the resumption, 
were now made applicable to the Special 
Deputy Collectors. Several districts were 
allotted to each Special Deputy Collector. 
They were not required to transfer their 
cutcherwes to the particular district in 
which the tenures under enquiry might 

be situated, but the division of their time 
between the different districts was left to 
their discretion. When not moving 
about, however, their cutcheries were to 
be established in the.most central district, 

for the convenience of the community ; 

and the public was to be kept continual-, 
ly informed of their movement. (Circular 
Orders, No. 1, January 2, 1837). Advert- ` 
ing to the lumping mannerin which the 

Permanent Settlement was formed, and 

the want of ascertained land' marks, the 

Special Deputy Collector was placed on 

his guard against the frauds.which were 

likely to be attempted, and was required 

to ascertain the existence and extent of- 
lands claimed as rent free, before investi- 

gating the validity of the tenure. He 

was also desired to resort to actual 

measurement where it could be adopted 

without infringing the rights and privi- 

leges conferred by the Permanent Settle- 

ment. It was also directed that some 

Indian Deputy Collectors, and a suitable 

measuring estahlishment should be em- 

ployed under the Special Deputy Collect- 

or (Circular Order No. 1, January 2, 

1837). 

By a subsequent order, the Special 
Deputy Collectors were ordered to dis- 
pose of the cases of each district in suc- 
cession, and invariably to. hold their 
cutcheries in the districts in which the ' 
cases lay (Circular Order No. 75, Novem- 
ber 20, 1838). . 

In reference to the question of measure- 
ment, it was explained, that it was not 
intended to prohibit the measurement of 
lands claimed to be held free or of the 
estates on which they abutted, when 
necessary, and that this measure was nof 
at variance with the principles of the 
Permanent Settlement. The disinclina- 
tion of the zemindar was not to be re- 
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garded as a matter of any consideration. 
On the contrary it was declated to be the 
duty of every such zemandar to assist 
Government in asserting its just claims. 
The. Special Deputy Collector was also 
, required to defer all towfeer investiga- 
tions till the lakheraj cases had heen 
disposed of, (Circular Order No. 71, 
August 22, 1837). It was also ruled sub- 
sequently that the Special Deputy Cal- 
' lector was to undertake the management 
of all cases of resumption, including 
those which had been decided by the Col- 
lector, before he assumed office. The 
Special Commissioner was, therefore, 
directed to make all references to the 
Special Deputy Collector; (Circular 
Order No. 40, May 30, 1837) and a sum 
-of Rupees fifty a month ,was sanctioned 
for cutchery hire. (Circular Order 
No. 22, April 18, 1837). 


The Special Deputy Collectors were: 


directed to proceed according to the 
rules: laid down for the Collectors, in 
Regulation IT, 1819, Regulation IX, 1825, 
Regulation III, 1828, and in subsequent 
orders. These rules are given below. 


Wherever, therefore, the word Collector, 


occurs in them, the words Special Deputy 
Collector must: be read in its stead. 

: Third, as regards Preliminary Proceed: 
ings. 

The Collector was directed to summon 
the party by a notice, stating the public 
demand, and requiring him to ap- 
pear in person, or by Vakeel; in a month, 
and produce the sunnuds or, other writ- 
ings connected with the tenure. (Regu- 
lation II, 1819, section 5, clause 2). If 
the party had an accredited agent at the 
Sudder station, with general powers to 
act, the notice was to be tendered to 
him, to be communicated to his principal. 
(Section 5, clause 3). If the party had 
no such agent or the agent refused to 
receive the notice, it was to be served on 
the party, through the Nazir, by a single 
peon, who was ‘to demand acknowleda- 
ment from him or from his principal 
agent. If heresided in another Collec- 
torate, it was to be served through the 
Collector of the distriet in which. he 
rasided. Ifhe was nowhere,to be found, 
it wa3 to be served on the agent in 
charge--of the lands. (Section 5, clause 


I 
` 


5, clause 5). 


` October 15, 1830). 


4), If the party or his agent sina to, 
acknowledge the receipt of notice, the 
tender of it. was to be proved by two 
witnesses, which was to be considered 
sufficient. (Regulation IT, 1819, section 
€ No tulubana was to be 
charged on the party for the peon serv- 
ing the notice. (Circular Order No. 68, 
The party was to be 
warned, that.if he neglected to produce 
any writings within the specified time, 
they would not be subsequently receiv- 
ed, without sufficient reason assigned for 
withholding them. (Regulation II, 1819, 
section 5, clause 6). These rules were. 
partially. modifiedin 1825, and it was 
ordered that the Collector making settle- 
ments might, by a general notification, 
require all persons holding lands free 
of assessment, or at a fixed rent, to | 
attend him within a month, either in 
person or by agent, from day to day, with 
their sunnuds, and other writings con- 
nected with their tenures, and any evi- 
dence they might wish to offer of their 
claims. (Regulation IX,-1825, section 5, 
clause 2), When the Collector en gaged 
in thesettlement, wasprepared to hear : 
the claims of persons thus holding lands, 
he wasonthe day ‘previous to that on 
which he intended tohold proceedings, 
to notify such intention by an Istehar. ` 
(Section 5, clause 4). But in 1838, the 
Board ruled that the issuing of the 
notice, ordered as above by Regulation II, 
1819, section 5, should not be dispensed 
with. (Cireular Order No. 71, October 
23, 1838). 

If the party to whom the notic® was 
issued,.as ordered in Regulation IT, 1819, 
absconded or concealed himself, so that 
the notice could not be served, a procla- 
mation was to be affixed, with a notice, 
ina conspicuous part of his cutchery, 
stating, that if he did not appear by a 
certain day, the case would proceed: ex 
parte. The proclamation was also to be 
affixed at the door of his usual residence, : 
and at a conspicuous place of the village 
within or near the lands. (Regulation 
TI, 1819, section 6, clause 1). If the 
party did not appear within the time 
specified, or ifappearing, he refused to 
make answer, the Collector was to pro- 
ceed ‘ex parte, as though he had appear, 
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ed and answered. (Section 6, clause 2). 
"These rules were partially modified . in 
1825, when it was ordered that if any 
party failed to attend after the general 
notice, the Collector was at liberty to 
proceed ex parte, to investigate the title, 
and if defective, to resume the lands, 
with the Board's sanction. No person, 
thus defaulting, was to be allowed to 
stay resumption and assessment by 
. Regulation TI, 1819, section 22, But the 
rule of Regulation H, 1819, section 18, 
clause 2, was to be. applicable to such 
persons as well as to those who appeared 
when summoned. (Regulation IX, 1825, 
section 5, clause 5). The Collector mak- 
ing such settlements, was at liberty 
either to complete the investigation, or to 
limit himself to ascertaining the land 
actually held under the tenure and re- 
cording the title deeds produced. On 
postponing the investigation, he was to 
notify to the party when it would be re- 
sumed; atleast, before resuming it, he 
was to give a month's notice, and on the 
party's failing to attend, he was to pro- 
ceed ex parte, and, if the Board allowed 
him, to resume the lands. (Section 5, 
clause 6): 
With regard to towfeer lands, the Col- 
lector was to institute a particular en- 
quiry into the circumstances and condi- 
tion of the land, at the time of the Decen- 
nial Settlement ; and, in cases of alluvion, 
, at the time of ite formation ; (Regulation 

IL, 1819, section 7) and, with the sanction 
of the Board, to cause & survey and 
measurement of these lands and of the 
estates to which they were said to helong 
(section 8). 

Regarding the mode in which the Col- 
lector was to proceed in order to obtain 
the necessary deeds, documents and ac- 


counts, the following enactments were. 


passed. The Collector was to summon 
the putwart, gomustah, or other person in 
charge of the accounts, require him to 
produce all such accounts, and examine 
. him on oath to the truth of them. (Sec- 
tion 9). He was at liberty with the sanc- 
tion of the Board, to summon the proprie- 
tor or farmer, to attend personally or by 
Vakeel, and produce all his accounts. 
(Section 10). The proprietor, farmer, 
pata aii, or gomastah, was to be sum- 


moned with a written notice, stating the 
purpose of his attendance and the papers 
he was to bring with him. (Section 11, 
clause 1) Such notice was to be served 
in conformity with Regulation XIV,, 
1793, section 3; only that the parties - 
were nat topay the peon. (Section 11, 
clause 2). If any patwari, gomastah or 
other person in charge of the accounts, 
being thus summonded, neglected 
to produce the original accounts, 
or to give evidence, or gave false 
evidence on oath, or falsified, altered 
or fabricated accounts, he was to be 
dealt with in the way prescribed in 
Regulation XII, 1817, sections 23, 26, 27. 
(section 12). 

If the holder of any lands, the subject 
of enquiry, refused to furnish the 
accounts, the Board might direct the 
lands to be immediately attached, and 
the rents to be collected on account of 
Government, in the same manner as if 
the lands were public property. .In such 
cages the Collector was 1o make full 
enquiry into the title of the -holder, 
and report to the Board, who were to, 
decide whether the lands were assess- 
able. (Section 13, clause 1). If the 
holder of the land refused to attend in 
person or by Vakeel,: or to furnish the 
documents, the Board : might subject 
him to a daily fine, to be levied when 
approved by Government, (Section 13, 
clause 3). On the construction of this 
rule, a long correspondence passed in 
1837 between Government and the Board. 
The Bcaid contended, that the words 
“collected on account of Government, as 
if the lands were public property” meant 
simply that they should be collected in . 
the same manner as the rents of khas 
estates were collected, and.not that the 
rents thus, collected should belong to 
Government, even if the land was eventu- 
ally adjudged to pay rent; that for 
withholding accounts, a punishment had 
been ordained in the shape of a fine; 
and that to add to this the deprivation 
of the rents while the land was, 
under attachment, would be to lay on 
a double penalty for the same offence. 
The Government, however, still adhered 
to its opinion that these collections were 
the property ofthe Btate, but ordered, 
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the matter to be referred to the Sudder 
Dewany Adawlut, who ruled that when 
an estate was thus attached for non- 
production’ of papers, the mesne profits 
should belong to the parties in whose 
favour the lands were eventually adjudg- 
ed. (Circular Order No. 48, June 6, 1837): 
If the holder instituted a suit in Court 
to contest the decision of the Revenue 
Authorities and produced other documents 
' besides those delivered in, they were 


not to be' received in evidence, or to- 


have any weight, unless he showed 
sufficient cause for not having produced 
them before. (Regulation IT, 1819, sec- 
tion 13, claues 2). If any zemindar 
resisted or caused to be resisted the 
attachment or measurement of his lands, 
or any process: to compel any patwari 
to produce accounts, the Board might 
fine him; but if the fine exceeded Rs. 500, 
the Board were to submit it for the sanc- 
tion of the Governor-General, (sec- 
tion 14). The Collector was to resume 
no lands when the parties confessed 
them liable to assessment, without the 
sanction of the Board; on such confes- 
sion, the Board might order them: to 
be assessed, unless they were held by 
village or zeminda" servants, in lieu of 
wages. When the resumption of lands 
appeared likely to occasion serious 
distress to the holdera, a report was to 
be made to Government (Regulation IX, 
1825, section 5, clause 8). No stamp 
paper was to be used in resumption 
cases originating with a Collector; but 
witnesses might be awarded their reason- 
able charges, which, as well as costs, 
were to be levied like arrears of rent. 
(Section 5, clause 10).. 

Fourth, as regards Examination of the 
Validity of Documents. 


If it appeared that the grant of any. 


hookamee tenure was forged, or the 
name of the gréntee erased, or the de- 
nomination or date had been altered, 
the grant was to be considered null and 
void, (Regulation XIX, 1793, section 17) 
and anv person who might have been con- 
cerned in the fraud was to be criminally 
prosecuted. (Section 18). The same 
rule was passed regarding Badshahee 
tenures, (Regulation XXXVII, 1793, sec- 
tions 12, 13) and extended to Benares, 


(Regulation XLI, 1795, sections 17, 18 
and Regulation XLI" 1795, sections 12, 


ia 

hen any written document was pro- 
duced purporting to be a Firman of the 
King of Delhi, or a grant of any Vizer, 
Nabab or Raja, the authorities were to 
testits validity. by their records, and by 
the examination of living witnesses, and 
not receive it in evidence merely on the 
credit of thé seal, or other attestations 
impressed on it. (Regulation: II, 1819, 
section 28, clause 1). -But no such docu- 
ment was to be received or faith given 
toit, unless it could be proved to have 
been duly registered, or due cause could 
be shown for non-registry. (Bection 28, 
clause 2). I 

Fifth as regards Investigation. 

When the party appeared in compli- 
ance with the Oollector's requisition and 
delivered up his documents, the Collect- 
or was required to give him ` a receipt 
for them; and after examining them to 
give him a statement of the grounds 
on which he deemed the grant resum- 
able, requiring him to -deliver an answer 
in seven days (Regulation II, 1819, 
section 15). The Collector was duly to 
number, mark, date; and sign the deeds 
thus produced, and insert in his pro- 


_ ceedings their title and number and 


before proceeding to judgment, was to 
warn the party that no othér accounts or 


“written evidence would be afterwards 


received by any Court, unless he could 
assign good reason for not producing 
them before. (Section 16). On receiv- 
ing the reply of the party the Coltector 
was to summon witnesses both. on 
the part of Government and of, the . 
holder of the lands, and judicially take 
their ‘depositions before the party or. 
his Vakil. (Section 17). The Collector 
was carefully to examine the deeds and 
to allow the party to inspect all the 
documents on which he relied in-proof 
of the liability of the lands-to assess- 
ment, (Section 18) The Collector 
might summon witnesses and administer 
an oath or solemn declaration to then 
according +o the Regulations, sending. 
rafractory witnesses for punishment tó 
the Judge. (Section 19, clause 1. Any 
persons giving a falso deposition on, 
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oath, or causing another to*do it, was 
` to be liable to punishment according 
to the Regulations. (Section 19, clause 
2). Persons resisting the process of the 
Collector were, in addition to the penalty 
prescribed in section 14, liable to the 


penalties prescribed in Regulation XIV, . 


. 1793. (Section 19; clause 3). In cases 
' investigated under Regulation IX, 1825, 
or under Regulation 1I, 1819, the provi- 
sions of clause 1, section 23, section'25, 
nd section 28, Regulation VII, 1822, 
were applicable; (Regulation IX, 1825, 
section 5, clause 9) «iz. . 
^ (The cutchery of the Collector when 
investigating  lakheraj tenure, as it 
regarded witnesses, resistance of process, 
contempt, etc., etc., etc., was to be held a 
Court of Civil Judicature, and his deci- 
sions, judicial awards: Parties in suits 
‘tried by the Collectors, might employ 
what Vakil they liked and remunerate 
them as they wished, but the party 
was not to be liable to higher costs 
‘than the -Collector thought reasonable. 
Collectors might try suits’ in any part 
of the district but only in-open cut- 
chery, and in presence ofthe parties or 
` their agents), | |: | ; 
` Sixth as regards Proceedings of the 
Collector (Special Deputy Collector) 
after Investigation, in  Distriets not 
within the Jurisdiction ofa Special Com- 
, missioner. : 
The proceedings ofthe Collector after 
investigating the claim, were of oie 
kind in the districts to which the juris- 
diction of the Special Commissioner did 
not extend, and ofa different kind in 
istriets to which his -jurisdiction did 
extend. With regard to the former, 
“it was enacted that the Collector, hav- 
ing closed his investigation, should record 
his opinion, and the grounds of it in a 
Persian roobwkaree, and forward his pro- 
.ceedings to the Board, giving the party 
interested a copy of his roobukaree. 
(Regulation II, 1819, section 20). The 
Board, after calling, if necessary, for 
further evidence, was to fix a day, not 
less than six weeks after the roobukaree 
.had been delivered to thé party; and 
"after hearing what he might have to 


urge, to pass judgment, and record it' 


^. in a Persian rocbukaree to be deliver- 
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ed to the party. (Section 21, clause 1). 
The final roobukaree of the Board and 
Collector was to contain the subject- 


matter of the case, the grounds of deci- : 


sion; the nanies ofthe witnesses heard, 
and the titles of the documents exhibit- 
ed. (Section 21, clause 2). The deci- 
sion of the Board, if pronounced against 
assessment, was to be final, except when 
fraud and collusion were proved in & 
Court of Justice. (Section 21, clause 3). 
If the Board decided in favour of 
assessment, the Collector was to inform 
the party of the decision, and proceed 
to assess the land, on the principles of 
the Regulations. (Section 21, clause 4). 
If the party, a fortnight after receiv- 
ing the decision -of the Board, offered 
the Collector security for the rent which 
might be assessed, with' interest, and 
engaged to institute a suit to contest 
that decision, the Collector might leave 
him in possession of the lands, he pro- 
ducing his accounts of collections ` to 
regulate the security. (Bection'22, clause 
1. If the party gave security for a 
part of the rent, nnd the lands were 
held khas, or let in farm, & portion of 


‘the rent. corresponding with the amount 


of his security, was to be paid him. 
(Section 22, clause 2). If the Collector 
refused to take security, the Appellate 
Court might order him to do so, if 
satisfied’ that it was sufficient; but the 
Collector and the Board were to fix the 
amount of it. ‘(Section 22, clause 3). 


-The security was to be equal to one 


year's rent with interest; but if the suit 
was prolonged beyond a year, the Board 
might demand additional security. 
(Section 22, clause 4). In the case of 
mocurrerees, the appealing party was 


_to pay the usual jumma and to give 
(Section 22, 


security for the remainder. 
clause 5). Parties bringing a'suit to 
contest the decision of the Resumption 
Officers, were to write their petition of 
plaint on a Rupee Stamp. (Section 27). 
If the party gave no security or neglect- 
ed to sue, the Collector was to proceed 
to the final assessment. (Section 23). 
Those whose lands were assessed, either 
through failing to give security or to 
sue, might still sue within twelve months; 


-fajling which, the Board's decision was 
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to be final and conclusive. 
good reason, such as minority, or ab- 
sence, could be given for not:suing, no 


`. limitation of time was to prevail other 


than the general limitation in the 
Regulations. (Regulation II ' 1819, sec- 
tion 24, clause 1). The same law was 
extended to cases connected! with Re- 
gulation: VIII, 1811; Regulation 'V, 1813, 
and Regulations XI and XXIII, 1817. 
(Section 24, clause 2)  '  : 7 

The enactment of- 1828 made some 


important modifications and alterations , 


in these rules, by ordaining, that in all 
. cases, a8 above, in which the Board 
had decided in favour of assessment, its 
judgment should be carried into imme- 
diate execution, whether the party sued 
to contest it or not; and that he should 
not retain possession of the land, except 
on entering into engagements to pay 
the assessment fixed onit. Ifany party 
against whom the Board had decided, 
refused to pay. the assessment, he .was 

to be dispossessed. If by a final decree 
` the tenure was exempted from rent, the 
net collections made by Government 
were to be refunded with six’ per cent. 
interest. (Regulation III, 1828, section 
10, clause 2), All suits instituted in 
any Oourt to contest the decision of 
the Board, according to Regulation H, 
1819, sections 22 and 24 and Regulation 
IX of 1825, section 5 (except where the 
jurisdietion of the Courts was barred 
by Regulation III of 1828) were to be 
heard and determined as regular appeals; 
20 further pleadings were to be allowed 
than the objection of the appellant, 
and the Board’s reply. The Courts were 
to receive no new oral or documentary 
evidence unless it had been tendered to 
the Board and refused by them. (Sec- 
tion 10, elause3). But this was not to 


-þar the right of the Board to à further. 


appeal to the*Provincial Court and the 
Sudder Court, in cases mentioned in 
‘section 6, Regulation XIV, 1825, nor 
the admission by those Courts of a 
special appeal by the party cast: under 
section 26, Regulation II, 1819. (Sec- 
tion 10, clause 4). Appeals against the 
decision ofthe Board were to be’ kept 
on 8 separate file and the Courts were 
.to appropriate a day in the week. to 


4 


But, when. 


hear them, and ‘strictly to enforce sectio” © 

.12, Regulation XXVI,. 1814.- (Sectio~ 
10, clause 5). At a subsequent perio 
the Board requested the Revenue Qom- 
missioner -to inform. the- Resumption 
Offieers that their time. would better be 
employed in hearing and deciding cases 
that had been admitted, than in the ' 
admission of new ones.. UR a 

- No. 45, September 6,1831). - , i 2 

In 1829, all the powers vested in the 

Board, by Regulations II.of 1819, and 
IX of.1825, relative to the investigation 
and decision of claims to hold land, on ; 
„a free tenure, ‘or at a fixed jumma, . 
were transferred to the Revenue or 
Local Oommissioners (with the excep- 
tions provided for in Regulation HI, 
1828), and the Collectors were -directed 
,to transmit tò them the reports and 
proceedings,. formerly sent to the Board. 
(Rules of Practice, No. 7, Rule 30) 
The Revenue . Commissioners were at 
‘liberty to sanction the resumption of 
lands by a Collector. unless the Board 
. admitted an appeal, and the parties 
-whose lands were assessed were. at 
liberty to institute a-suit in the Courts 
to try the decision within the period 
mentioned in Regulation II of 1819, 
section 22, clause 1 (Rules of Practice, 
No. 7, Rule 37). 

Seventh, as regards Proceedings of the 
Collectors, after the Investigation. of 
Claims, in Districts within the Jurisdic- ° 
tion of a Special Commissioner. 

' By Regulation III of 1828, the mode 
of proceeding prescribed in 1819 and 
1825, was materi&lly altered. pecial 
Commissioners were appointend instead 
of the Oourts, to hear appeals from the 
decisions of the Oollector, and next year 
the change was completed by the ap- 
pointment -of Revenue Commissioners, 
to whom the same reference, was to be 
made which had been previously made 
. to the -: Board. -We have given above 
the old mode of procedure, which was. 
to continue in: force in districts, not 
under- a Special Commissioner; but as . 
the jurisdiction of the Special Commis- 
sioner was. extended rto. almost 'evéry 
District in India, the following rules. were 
considered applicable ‘in’ almost ‘every 
-case of resumption: ny 5.7. ose 


x 
. 
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^ Whenever the jurisdiction ofsa Special 
Commissioner had been established in 


du . any district, the Collector,might institute 


enquiries regarding land held on a free 
tenure, or at an inadequate jumma, 
without the sanction of the Board of 
Revenue, but in all other respects he 
' was to proceed according to Regulation 
II, 1819, -and Regulation XIV, 1825. 
Having closed his proceedings, he was 
` to record his opinion in a roobukaree 
ag directed in, section 20, Regulation 
IL 1819. His decision was to have all 
.the force and effect of a decree, and ‘a 
copy of it was to'be delivered to the 
party on plain paper. (Regulation III, 
1828, section 4, clause 1). If his decree 
declared the lands liable to assessment,” 
or to be the property of Government, & 
copy of it need not be sent either to 
the Board or the Special Gommissioner 
but the party might appeal to the 
Special Commissioner, in two months 
"after receiving the decree, or later, with 
his permission. The appeal might be 
presented to the Special Commissioner 
or delivered to the Collector. (Section 
4. clause 2). By a Circular Order of 
1840, the Board of, Revonue decided 
that the Resumption Officors,in direct- 
ing with whom the settlement was to 
be made, had exceeded their powers 
and that they were competent only to 
decide upon the liability of land to 
assessment or not, ' (Circular Order 
No. 13, March 18, 1840). The Collector, 
whether the case was taken on appeal 
or not, was at liberty to carry his deci- 
.gion into execution, attaching and 
assessing the land, and reporting his 
proceedings to the Board. The Special 
Commissioner, in cases appealed to 
him, might stay the execution of the 
` decree, and suspend or withdraw the 
attachment on adequate security being 
given. (Regulation HI, 1828, ssotion 4, 
clause 3):< If. the Collector decided 
against &ssessment, he was to report 
the case to the Board, who, if they 
considered the reasons of the Collector 
for non-assessment, inadequate, might, 
within twelve months, appeal to the 
Special Commissioner, who was to issue 
à notice, requiring the parties in whose 
‘favour the Collector had decided, to 
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attend and reply to the appeal. On ` 
their non-attendance, the case was to be 
decided ex parte, (Regulation III, 1828, 
section 4, clause 4). By the rules of 
practice, it was provided specifically. `- 
that the Oollector, if the lands lay 
within the jurisdiction of a Special Com- ' ` 
missioner, should on deciding in favour 
of assessment report his decision to 
the Revenue Commissioner. (Rules of, 
Practice, Rule 38). Ifhe decided against 
assessment, he was to report his pro- 
ceedings of the Revenue Commissioner 
who, if he disapproved of the decision, 
was at liberty to refer it within a year: 
to the Court of the Special Commissioner 
for revision and final orders. (Rule 39). 
This rule was dnew enforced by the 
Board in 1837 (Cireular Order No. 43, 
June 1, 1837). When it happened that 
the Revenue Commissioner and the 
Special Commissioner were the same 
person, the Collector, on deciding 
against assessment, wa3 to report his 
proceedings to the Board of Revenue, . 
who, if they disapproved of the decision, 
might appeal to the Court of the 
Special Commissioner. (Circular Order 
No. 66, October 1, 1830). The Revenue 
Commissioner was not at liberty to 
order a Collector to revise his decision. 
He might call on the Collector for all 
the information necessary to enable him 
to decide, on a review of tlie grounds 
of the decision, whether it should be 
appealed or not. But the appeal must 
be made within the twelve months, and 
the Revenue Commissioner was specially 
required to make the appeal, i 
necessary, within the year. “With the 
exception of the power of being able to 
order a review of judgment, the Special 
Deputy Collector was as much subject 
to the Revenue Commissioner as any 
other Collectors. (Circular Order No. 
52, June 10, 1837) The prohibition 
of; the Revenue Commissioner to order 
a Special Deputy Collector -fo retry a 
case, was anew repeated in 1840. (Cir- 
cular Order No. 10, February 29, 1840). 
In June, 1838, the Board ordered that 
in all cases in which the Revenue 
Commissioner pursued this course, he . 
should send the Board a statement of - 
the grounds of his dissatisfaction with 
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the Collector's decision, that the neces- 
sary pleadings might be prepared and 
filed in the Commissioner's Court. ` (Cir- 
cular Order No. 43, June 16, 1838). 
But this rule was modified in 1839, 
and it was ordained that the fRevenüé 
Commissioner, if he disapproved the 
grounds of the Collector's ;decision, 
should report the case to thé Sudder 
Board, who would determine | whether 


an appeal should be preferred to the 
(Circular Order . 


Special Commissioner. 
No. 1, January 8, 1839). 

If the proprietor of the estateiin which 
a rent-free tenure existed, was a minor, 
the investigation of it was not to be 
delayed, but the suit was to be defend- 
ed by the Court of Wards] through 


their Deputy. Superintendent of Legal: 
(Collector, 





Affairs. The Special Deputy 
in this case was to send acopy of his 
decision to the Collector. (Circular Order 
“No. 1, April 17, 1839). ` 


If the Revenue Commissioner iah, 


that the resumption of any |rent-freé 
tenures would occàsion distress, he was 


to make a report to the Boárd, "who 


would submit the case to: Government. 
(Rules, of Practice, Rule 40). ! 

As the Special Deputy 
were in no wise subject to the direc- 
tion or control of the Board in the 
exercise of their judicial functions, the 
Board declined to lay down an áuthorita- 
tive digest and construction of the re- 
sumption laws, but at the request of 


Government agreed to furnish instruc- . 
tion.to them, and to the Revenue Com- . 


' missioners on all matters of practice or 
. procedure, and to give 


cases of legal difficulty, it being how- 
ever.optional with them to receive the 
advice or not. (Circular Order No. 67, 
August 2, 1837). No resumption cases 
"were to be: ‘decided when the Civil 
Courts were shut, but preliminary en- 
quiries might be carried on; either at 


the Sudder Station or in the ‘Motussil. - 


(Circular Order No. 21, March 28,.1837). 
This was subsequently explained by the 


Board; and it was ordered that when: 
attend- . 


ance, while the] Civil Courts were closed. 


the parties were “voluntarily i 


the Resumption a might try and, 


‘Collectors , 


.in the first instance. 


' reference to the Board. 


Collectors . 


thé Special. 
Deputy Collectors, their opinion in all | 


` No. 


decide the cases, (Cingular Ordai No. 61, 
September 4, 1838). The Revenue Com- 
missioners were at liberty to order the 
‘to make advances to the 
Special Deputy Collectors of -such gums: 
as were required for temporary disburse- 


mente, but not to sanction any new 


charges, temporary or permanent. New 
miscellaneous charges beyond ‘rupees 
500 were to be submitted to the Board 
(Cireular Order 
No. 31, May 9, 1837). The Special 
Deputy Collectors were especially for- 
bidden to levy tulubana, (Circular Order 
No. 56, June 20, 1837). 

Eighth as regards Measurement- and 
disputed Boundaries. 

On the subj ect of measurement, it, was , 
ordained in 1835, that the Collector- 
engaged. in the- settlement of a mahal 
was at liberty to measure all lands, 
malgozaree or lakheraj, belonging .to or 


, adjoining the village, in which the 


mahal or part of it was situated, without 
(Regulation, IX, 
1825, section 5, clause. 3). On the ap- 
pointment of Special Deputy Collectors, 
the Board, adverting to the lumping 
manner in which the Permanent Settle- 
ment was formed, amd the want of as- 
certained and recorded land marks, 


‘stated that there would be great difficulty 
'in identifying lands. 


The Resuming 
Officers were, therefore, to be on their 
guard against frauds, and to ascertain the - 
existence and extent of lands claimed as 


' free, ` before they investigated the claim. 


When the parties in possession did not 
point out the lands and define ethe 
boundaries, recourse was to be had to 
measurement, where it could be ` donè 
without infringing the rights ‘and 


' privileges of the Permanert Settlement. : 
. To conduct preliminary énquiries, it was 
, recommended to employ one or more 

' uncovenanted, Deputy, Collectors; with a : 





me g establishment. (Circular Order 
` January 2, 1837). On the subject of 
meas nremenit it was . subsequently ex- 
plained that the measurement of lands 
claimed as free, or ofthe estate on which 
they &but, when necessary to determine 
the lakheraj claim, was not intended 
to be prohibited, as such a proceeding | 


was not considered age to thy 
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faith of' the Permanent Settlement. 
. (Circular Order No. 71, August 22, 1837). 
` Respecting the decision .of boundary 
disputes in regard to lands: liable to 
assessment under Regulation III, 1828, 
the Board directed in 1833, that they 
should be disposed of under the direc- 
tion of the Special: Commissioner. 
(Circular.Order No. 29, November 12, 
1833). Government subsequently decided 
that in, all such cases of disputed bound- 
aries application must be made to the 
final Resumption Tribunal (the Special 
. Commissioner) who would either decide 
summarily in execution of his own decree, 
or order the institution of & new suit. 
(Circular Order No. 68, October 16, 
- 1838). The order was subsequently 
modified by the Government of Bengal 
at’ the suggestion of the Supreme Govern- 
ment; and it was directed that when an 
enquiry into the liability of land to 
_assessment under Regulation II, 1819, 
“had been instituted, the Resumption 


Officer was to establish the position,- 


"extent oi existence of the land by survey 


and measurement, if it had not been - 


done before, previously to passing a 
_ decision. The Resumption Courts were 
to execute their own decrees. Butifa 
' lakhrajdar denied that the land included 
in; a decree was in his occupation, but 
said, that it was in that of another who 
was no party to the suit, such land 
could not be subject to assessment with- 
out a fresh suit against the party in 
possession. (Circular Order No. 23, Sep- 
tember 11, 1839). : 

Ninth. as regards Special Commis- 
sioners. . ; 

In 1828 it was resolved to appoint 
Special Commissioners to hear and 
determine finally all cases of iesump- 
tion; and it was enacted, that [Regulation 
III, 1828, (Preamble)] the. Governor- 
"General in Council might appoint one 
or more Special Commissioners for the 
final determination of all cases investigat- 
ed by Resumption Officers under the fifth 
and fifteen subsequent sections of 
- Regulation II, 1819, and section 5, 
. Regulation IX, 1825. The Special Com- 
missioner was also to decide all cases 
. brought to contest the demand of the 
e Revenue Officer on the plea that the 


-such cases pending before them, 


demand: was more than the party was 
bound to pay, and which involved the 
question of a permanent increase or 
decrease of the'public revenue. (Regula- 
tion IIT, 1828, section 2, clause 1). The 
jurisdiction of- the Special Commissioner 
was to extend to the districts selected 
by the Governor-General, who might fix 


.&nd appoint the functionsof each Oom- 
missioner and assign him local jurisdic- 


tion. (Section 2, clause 2). When a 


‘Special Commissioner was vested with 


jurisdiction by the Governor-General in 


“a district or division, notice was to be 


given by proclamation in all Courts, 
civil or fiscal.  (Regulation- III, 1828, 
section 2, clause 3). When notice has 
been thus given of the appointment of 
& Special Commissioner, the powers 
vested in and exercised by all those 
Oourts of the nature cognizable by the . 
Special Commissioner, was to be suspend- 
ed, and the proceedings stayed, till 
they were informed that the jurisdiction 
of the Special Commissioner had ceased. 
The Courts were to transmit to the 
Special Commissioner all records of 
and 
no appeal was to lie to any established 
Court of Judicature from any decision 
passed by the Revenue Board or Collector 
regarding the revenue of lands, previous- 
ly to or pending the appointment of the 
Special Commissioner. (Section 2, clause 
4). Cases decided by the Board_ before 
the jurisdiction of a Special Commis- 
sioner was established, and which would 
have been appealable to the Courts of 
Justice by sections 22and 24, Regulation 
II, 1819, and section 5, Regulation IX, - 
1825, were to be appealed to the Special 
Commissioner, and heard and determin- 
ed like appeals from Collectors. (Section 
2, clause 5). This rule again was modifi- 
ed in the next year, and a special 
provision was made to suit the case of & 
Special Commissioner who might be 
called upon to hearand decide an appeal 
from his own act and judgment .done or 
passed while he waa Collector or Member 
of the Board of Revenue, or Judge of 
a Zillah Court, or of'a Provincial Court, 
(Regulution IV, 1829, section 2, clause 1). 
In such cases the .Special Commissioner, 
was to-report the ease to Government: ' 


- 


1 ^ 
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` who would direct ‘some’ other, Special 
Commissioner,. or othér ‘tribunal to 
decide it. (Section: 2, clause. 2). Notice. 
of'the appointment of 'a~ Special Com- 
missioner was also to be communicated ; ` 
to the Board of Revenue, and tha powers 
vested inthe Board by Regulation IL ‘of’ 
1819, and Regulation 1X of 1825, 
section 4 of the last mentioned |Regula-- 
tion) were to bë suspended; all proceed~ 
ings in those cases then pending before 
the Board were to be stayed, and all. 
cases of the nature described! in the, 
preamble to this Regulation; transmitt-' 
ed to the Special Commissioner! (Regu- 
lation III, 1828, section 2; clause 6)..In 
suits thus transferred by the Duis or 
the Board to the Special Commissioner,’ 
he was to decide. ‘upon. the  "remunera- 
.tion due to the Vakils. employed in 
conducting the suits before the Court or. 
“Board, and generally how costs previously . 
incurred should be borne. The sums in 
‘deposit for fees were to remain till the: 
case was decided. (Section.12, clause 7):: 
‘The’ Governor-General might invest the ` 
Special Commissioner with any of all the 
powers of the Board. (Section 3)! I 
With regard to the decisions of Special, 
Commissioners it was ruled that in all: 
cases decided’ by them, of. whatever kind, 





their award should -be, final, except in ., 


cases of such an amount ‘that, if! passed 
by the Sudder Court, they would be. 
appealable to the King in Council, Such. 
cases might be taken on appeal to Eng-. 


land, but the awards were tó be executed ^ 


and enforced notwithstanding the' appeal. . 
A Special Odcmmissioner might! review 
` his own judgment, upon sufficient reason. 
Jing shown for a new trial. (Regula- 
tion IIT, 1828, section 4, clause 5). When. : 
a decision passed by a Collector, Board,” 
or inferior Court, had been appealed to ar, 
higher Court, and the appeal had been ': 
transferred to the Special Commissioner, 

if he ‘coincided with the decision: of the. 
inferior Court, the decision of aj single: 

Special . Commissioner. was to be final; 
except appealed to England. But when 


the Special Commissioner believed that. 


the last-&ward ought to -be reversed; or 
altered, the case was .to go! before 


disagreed with the first, to al 
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so that it might “be decided "by the. 
Special '’ 
-Commissioners. The Governor-General 


concurrent. voices” of two 


might, on.appointing a Special Com- 


missioner, fix to what other Special, 
Commissioner such cases of difference ` 


were to be referred (section 4, clause 6). 
The.Special Commissioner might send 
such instructions to the Collectors within 


‘their jurisdiction in reference. to cases 
investigated under Regulation II : of 1819, 


and Regulation IX. of 1825; as they 
deemed ñt, and if necessary, refer cages 
to them for.re-trial: ‘(Section 6, clause’ 

The Oourts and Revenue Officers 
were: to afford the Special Commissioner 


. all aid and information: required, serve ` 
„all vprocesses - as if issued by themselves, 

prepare and ‘transmit all required lists of- 
„cases decided or pending 


efore them, 


and furnish all papers’ -and documents. ' 


(Section 7, clause 1). The Special Com- 


Inissioner might require the Zillah-Oourts. 


or. Collectors to examine witnesses ‘on 
written interrogatories, “to enquire and 
report on particular’ points,. just as the 


Courts are required to do.on the receipt 
‘of precepts from a higher Court. (Section : 


7, clause 2). All precepts' issued by the 


‘Special Commissioner to Collectors . and 


Deputy Collectors (except the Resump- 
tion Special Deputy Collectors directing 
Mofussil investigations) were to be issued 


through the Revenue Commissioner, who : l 


wasto attend to them; and inform the 


Special Commissioner of the period fixed - 


for the deputation of, Collectors and 
Deputy Collectors on these duties and 


„the: impediments which might, prevent 


the execution of them within-the time 


De (Circular Order-No. 4, January 


, 1837). The process of the Special 


„Commissioner was to be enforced in the 
same manner and under the same sanc- . 


tions as the-process -of- the Courts of 


Justice; and the powers of those-Courts . 


regarding contempt, .summoning and 
examining witnesses, and administering 
oaths, were vested. in the Spécial Com- 
missioner. . (Regulation III, -1828, sec- 
tion:6, clause -3): -The.-Special Com: 
‘Imissioner was directed to order the Zillah 


Court to execute his decisions, and those 
another Special -Commisaioner;! if he.- 
third,’ ° 


Courts were to execute them as they 
did those of. the: Provincial and -the 


a 
"E 
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` Budder Court. (Section 8, clause 4), The 
rules in the Regulation relative to the 
native officers of the Zillah Courts were 
made applicable to those officers of the 
. Special Commissioners, except when 
they might, with the sanction of Govern- 
ment, determine otherwise. (Section 6, 
clause 5). All persons guilty of perjury 
or subornation before a Special Commis- 
sioner were on conviction to be punished 
_ according to the Regulation. (Section 6, 
clause 6). The Commissioners might 
commit such'persons for trial, and any 
Magistrate receiving a  robkari from 
a Commissioner ordering commitment, 
was to act on it. (Regulation IU, 1828, 
section 6, clause 7). The Special Com- 
missioners were to furnish Government 
with such statements and reports as 
might be ordered. (Section 8). The 
Special Commissioner was, previous to 
entéring on his office, to take the oath 
prescribed by the Governor-General. 
(Section 9). The Revenue Commissioner 
might authorize disbursements which 
had been directed by the decrees of 


the Special Commissioners. (Circular 
Order No. 64, July 25, 1837). 
A Government’ Agent was directed 


to be appointed at the cutcheries of 
the Special Commissioner, who was to 
receive his remuneration chiefly through 
means of apercentage on all the cases 
pleaded by him, the final decision of 
which produced a clear addition to the 
public revenue. The scale of remunera- 
tion sanctioned by Government was that 
proposed by Mr. Molony outhe 9th August, 
1828. (Circular Order No. 10, February 
ð 1830) But .as the Government 
Pleader was to be paid by a percentage 
calculated on the actual rent assessed 
on the lands, and as the assessment of 
many estates was delayed, he was kept 
long out of his money. This was 
represented by the Special Commissioner 
of Patna, as a hardship and a dis- 
couragement. ) > 
was the result of this representation, 
&nd it wasat length decided by Govern- 
ment, that ten annas per bigha of land 
in cultivation was to be the basis on 
which the remuneration of the Govern- 
ment Pleaders in the .Courts of Special 
Commissioners should be calculated; and 


A long correspondence 


that all arrears due to that date were 
to be calculated at that rate. (Circular 
Order No. 72, August. 22, 1837). It was 
also ordered that when the Revenue 
Commissioner appealed against any 
decision passed by a Resumption Officer 
against Government, he ‘should, by a 
perwanah to the Government Agent, 
set forth clearly the grounds on which 
he rested his petition of appeal. The 
Revenue Commissioner was also to notice 
all cases in which the Government Agent 
did not return the proposed pleading 
in the time specified in the purwannah. 
Having received the pleading, the 
Revenue Commissioner was to revise 
and correctit, and either record his ap- 
proval or prepare an amended one, and 
forward it to the Government Agent to 
be filed in the Court of the Special Com-. 
missioner. (Circular Order No. 55, Novem- 
ber 16, 1835). à 
Tenth, as regards Rules of Practice in 
the Courts of the Special Commissioner. 
The Special Commissioner was to be 
uided by the rules prescribed by the 
overnor-General regarding the form of 
proceeding, the nature and number of 
pleadings, the paper, stamped or plain, 
to be used, the fees, and generally the 
rules of practice to be followed, (Regula- 
tion III, 1838, section 6, clause 1). 
The several cages received for trial by 


‘the Special Commissioner, were to be 


numbered and entered on separate file 
books; one for lekheraj lands, or ‘tenures 
claimed to be held free; one for claims 
to hold land ata mocurreree puma or to 
resist assessment on the plea that it was - 
included in settled estates as Halabad, 
Noabad, Towfeer and Puteetabadee; one 
for Churs and Jungle lands. Each file 
was to be kept according to a form 
annexed. (Regulation III, 1828, Rules 
of Practice, section 1). The Gommis- 
sioner was to entertain a Mohafez Duftur, 
who was to have charge ofthe records 
of cases. All officers employed by the 
Commissioner were to be exclusively 
under his control. (Section 2) . 
Eleventh, as regards rules for admis- 

sion of appeals. Š 
. When the record ofacase was transferr- 
ed by a Court of Justice to a Special 
Commissioner, he was to acknowledge 
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the receipt of it, and to request the Court 
to intimate the transfer to the parties con- 
cerned. The Special Commissioner was 
also to issue a notice, to be served 
through the Zillah or City Court, order- 
ing their attendance to prosecute or 
defend the suit. The notice was to be 
served as hereafter directed, (Section 3). 
In cases transferred by .the Board of 
Revenue to a Special Commissioner, the 
Board was to notify the transfer to the 
parties, and notices as above were to b 
issued to them by the Special Commis- 
sioner through the Zillah or City Court. 
(Section 4). When any person, dissatisfi- 
ed with the decision of a. Collector, 
‘presented a petition of appeal to the 
Collector, under Regulation III, 1828, 
section 4, clause 2, that officer was to 
retain a copy of the record of the case 
in his own office and transmit - the 
original, with a list of the papers it 
contained to the office of the Special 
Commissioner. The Collector was to be 
specially careful that all sunnuds and 
other documents were accurately and 
faithfully copied for record in his office. 
The original record was to be sent to 
the Special Commissioner in all practic- 
able cases in fifteen days from receiving 
_ the petition of appeal. (Section 5), The 
day the original record in an appeal 
case was sent to the Special Commis- 
sioner, the Collector was to inform the 
appellant of it and require him to attend 
the Commissioner in six weeks from 
receiving the notice and prosecute his 
appeal. Any other person, not a Public 
Officer, who might be a party in the 
case was to receive a similar notice, and 
the due service of these notices, on 
their return to the Collector, was to be 
certified to the Commissioner, (Section 
6). On thus transmitting the records 
of an appealed case, the Collector was 
to give due nbtice of the admission 
of the appeal, to the Government Agent 
at the Court of the Special Commissioner. 
(Section 7), Ifa petition of appeal from 
the decision of a Collector, or a Board 
was preferred direct to the Special Com- 
missioner, an authenticated copy of the 
decree appealed from, was to accompany 
it. On admitting it, the Special Com- 
missioner was to issue a precept to the 


Collector? if appealed from him, ordering 
the transmission of the original records 
(a copy being retained in his office) 
within a specified time to the Special 
Commissioner's Office. If the appeal was 
from the Board of Revenue, the Special 
Commissioner was to require the Board 
by a Persian roobukaree to transmit the 
records. (Regulation HI, 1828, Rules of 
Practice, section 8). When on admitting 
the appeal and perusing the decree ap- 
pealed from, it appeared that others 
besides the appellants and the Publie 
Officers. were interested in the suit, 
they were to be summoned through the 
Zillah or City Courts, and due service 
of the notice was to be certified 
by the Judge to the Special Com- 
missioner, (Section 9). In cases re- 
ferred by the Board to the Special 
Commissioner, the notice for the attend- 
ance of the respondents and any one 
else, not being a Public Officer, was to 
issue through the Judge of the district 
in which the party resided. (Sec- 
tion 10). In reference to Regulation III, 
1828, section 4, clause 3, and section 6, 
clause 2- when a petition of appeal 
against his decree of assessment was 
presented to a Oollector, or he learnt 
that the party was about to appeal to 
the Special Commissioner within the 
specified time, he was not to execute his 
decree, till after the period for appealing 
had passed,—unless sooner apprised that 
an application to stay execution had 
been rejected by the Special Commis- 
sioner. In that case, he might execute 
it before the period of appeal was 
passed; otherwise he was to execute it 
immediately after that period, unless 
the Special Commissioner forbade it. 
(Section 11).. When the petition of 
appeal was preferred direct to a Special 
Commissioner, he might, if he saw fit, 
direct the Collector tb suspend the exe- 
cution of it at the same time that he 
called for the original records of the 
case. (Section 12). , 


Twelfth, as to Rules regarding Plead- 
ings. "ur" PH 
Every petition of appeal presented to 
a Special Commissioner frem the . 
decision of the Board or a Collector was 


dei 


to be written on stamp paper, value one 
"Rupee. (Section 13) . The appellant 
might state the grounds of appeal in 
‘the first petition, or reserve his argu- 
ments for a separate pleading; in which 
latter case, if was to be written ona 
Rupee stamp. (Section 14). In'appeals 
in which a public officer was respondent, 
‘the reply was to be written on a rupee 
stamp. The reply must either expressly 
- refute, the plea of the appellant, or rest 
the defence on the grounds-recited in 
the decree. (Section 15). When the 
'. Board (or Revenue Commissioner) ap- 
pealed to the Special Commissioner from 
the decision of the Collector, the ap- 
, pealing Board, or Oommissioner, was 
to direct some public officer to file a 
pleading on a - Rupee stamp contain- 
ing the grounds of dissatisfaction with 
the Collector's decision: (Regulation III, 
1828, Rules of Practice, section 16). The 
reply of the party opposed to the Govern- 
ment was to be- written on a Rupee 
stamp. (Section 17) When the Ool- 
lector had decided in favor of assess- 
ment, and the case was appealed to the 
Special - Commissioner, ` the pleadings 
were to be. filed in appeal under the 
. immediate responsibility of the Col- 
lector, ‘without reference to superior 
authority, he being at libérty to apply 
to the -Revenue Commissioner or Board. 
for instructions. (Circular Order No. 62, 
September 10, -1830). No miscellaneous 
pleading or petition besides the wujoo- 
hat'of the appellant, and the reply of 
the respondent was to be admitted, 
unless, on a verbal representation by 
the parties before the Special Commis- 
sioner, an additional petition or pleading 
appeared necessary. It was also to be 
written on a Rupee stamp (Regulation III, 
1828, Rules of Practice, section 18). But 
this rule was not to - prevent the 
reception of petition solely for staying 
execution, which might be always re- 
ceived pending the appeal. (Section 19). 
All petitions fora review of judgment. 
(Regulation III, 1828, section 4, clause 5) 
if presented in two months from the. 
date of the decision, were to be written on: 
a Rupee stamp; if after that period, on 
.8 stamp paper, (Regulation I, 1814, 
section 13) calculated at the computed 
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and to solicit that 


[1924 
&nnual produce of the disputed land 
(section 20). ] I 

Thirteenth as to Rules regarding : 
Default. s 

If -the appellant did not attend in 
person or by agent and prosecute his 
appeal, within six weeks from the date 
of instituting it if preferred direct to a 
Local Commissioner, or, if filed at the 
Collector’s Office, -from the day of his 
being informed that the record of appeal 
had been transmitted to the Special 
Commissioner a'further notice was to be 
issued by tbe Special Commissioner 
through the Zillah and City Court to 
him, to attend his‘appeal in fifteen days 
after receiving it. If the appellant 
omitted or refused to attend, the appeal 
was to be dismissed with costs. (Sec- 
tion 21).. The Special Commissioner. of 
Patna found, that as his jurisdiction 
extended from Bhagulpore to Patna, it 
was necessary to extend the time allowed 
for prosecuting appeals, otherwise the 
majority of the appeals must be dis- 
missed ex parte. The Special Deputy 
Collectors,‘ on this adopted the plan of 
addressing a perwannah to the Govern- 
ment Pleader directing him to inform 
the Special Commissioner that particular 
cases had exceeded the allotted period, 
they be decided: 
forthwith. Government, on the: case 
being represented, forbade all interfer- 
ence by the Special -Deputy Collector 
with the exercise of the power vested 
in the Special Commissioner by Regula- 
tion III, 1828, section 4, clause 2. If he 
was dissatisfied with the latitued of time 
given by the Special Commissioner for 
appeals, he was to report the matter for 
the consideration of the Board (Cireular : 
Order No. 15, February 20, 1837). 

The Special Commissioner of Patna 
also informed Government atthe same 
time that the Government Pleader was 
incessantly called on by the Special 
Deputy Collector for returns of various 
descriptions, which left him no time for 
the more important duties of preparing 
and transcribing pleadings for transmis- 
sion. to the Special Deputy Collector; and 
having. at the same time proposed the 
form ofa quarterly report, to be filled up 
and forwarded every three-months to the 


> 
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Special Deputy Collector, Govérnment 


desired the Board to state whether that. 
form of quarterly report. ; would not. 
the 


suffice for 


all useful purposes, 
principal 


object being. the punctual 


issue of the prescribed cópies of décrées,” 


The Board agreed to this suggestion and'` men of good character and respectability. 


ordained that it should supersede: all the 
forms. hitherto demanded | from 
Government Vakil. (Circ lar 


Order 
No. 15, February 20, 1837). 


If an appellant, having appointed an’ 


agent at the Special Commissioner's 
Court, did not prosecute his appeal for 
six weeks, the Commissioner’ might.send 
a, requisition to procbéd in. thé case 
within fifteeh days to the agent, which 
should be equivalent to giving. notice 


tó the appellant, and if the: appéal was. 


not proceeded with, it was tó' be dis- 
missed. (Regulation III, 1828, Rules. of 
Practice, section 22). ‘Noticé to any 
public officer concerned in a suit before 
the Commissioner, was to bé delivered 
to the Government Agent at his 
cuichery, who was to transmit a copy 
of it to the officer concerned and return 
the original. (Section 23). : a 
Fourteenth, as to Rules regarding Evi- 
dence &nd Fees. ° Se 
If the Special Commissioner, acting 
on his discretionary power, thought it 
necessary to receive further evidence, 
oral or documentary, no, stamp fées 
were to be exacted for | summoning 
witnesses, or filing ' exhibits. (Sec- 
tion 24). If the’ Special Commissioner 


required the further evidence of wit-- 


nesses, the Judge of the Zillah or City 
in. which they resided was to examiné 
them on the points specified by the 
Oommissioner: A ‘party ,réquiring a 
witness might undertake; to- producé 
him of serve the ‘subpoettt,.. himself, 
otherwise it might be served by the,City 
Judge. Thetbame coutse Wasto be fol- 
lowed in examining a withess before á 
Spécial Oommissioner,’~(Sécticii 25). 
Fifteenth, as to Rules regarding Mook- 
tars or Agents, and their Refiuneration. 
Any party having an “appédl before a 
Special Commissioner, might, plead~ his 
Own causé in person, ol” appoint’ an 
agent. (Section 26). If hé Appointed an 


agent, hé must. give Hin“ a regalar 
Y Tt tet 7 s. 58 S ru tems 


30 
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465. 

power-of-&ttorney, on unstamped paper, 
attested by some, European Officer, to be 
filed on the records of. the. case. (Re- 
gülation. IIT, 1828, Rules of Practice, 
section 27). He might appointas many 
&gents as he pleased, provided they were 


(Section 28). He might make his own 


arrangements with. those agents regard- 


ing’ their remuneration; if on the 
decision of the case, the parties: could 
agree about the remuneration, the Com- . 
.missioner was to fix the amount. If any 
agent, without waiting for a final adjust= 
ment, declined to act.any further, he 
might be required, at the instance of 
his principal, to refund whatever he had 
received for conducting the cause. . (Sec; 
tion 29). Every agent conducting a 
cause before the Special Commissioner; 
was to be subject, like the. regular 
Pleaders of the Courts of Justice, to the 
Regulations, in regard to fines, penalties 
for neglect, contempt of Court, or other 
misdemeanours. (Section 30). A Gove 
ernment Agent was to be appointed to 
attend at each cutchery of the Special 
Commissioner, who was to be liable to 
all the rules which applied to. Govern- 


` ment,Pleaders generally, aś well as to 


those laid down for agents pleading 
beforé the Special Commissioner.. (Sec- 
tion 31). . DEC 
-~ Sixteenth as to Rulesregarding Decrees 
and Costs of Suit., ‘ 

' In, passing judgment, if the Special 
Commissioner saw fit to interfere with-the 
compensation made by. parties to their 
agents, the amount of remuneration 
which he. might fix, was to be inserted d 
as costs at the foot of the decree, The 
‘Commissioner was also to decide whether 
the party cast, should bear. the whole 
or any part of the coste incurred by the 
.party opposed to him, ineluding..those 
indicated in Regulation IH, 1828; sec- 
tion 2, clause 7, (section 32). :.The 
original decrees of the Sperial Commis- 
‘sioner were to be kept with the récords® 
of the case, which, together with three 
other, copies were to be written on 


` English paper; one of them to be given: 


‘to. the- party... opposed: +o; Government, 
another to be gent.to. thé: Collectotnof 
the. District; anq: ac third. to. the Board 


. St 
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of Revenue. Other copies of the decree 
required by the parties, were to be 
written on plain or stamped paper as the 
Regulations directed, but only by persons 
authorized by the Commissioner to pre- 
pare them. (Section 36). The Commis- 
sioner, on sending the decree to the 
Collector, was to instruct him immedi- 
ately to execute it, and to report within 
a, given time the measures he had adopt- 
. ed for that purpose. (Section 34). 

Seventeenth as regards General Rules. 

In. matters not specifically provided 
for by the rules in this Appendix, or in 
Regulation III, 1828, the Commissioners 
were to act according to the rules laid 
down for the Courts of Justice in the 

. decision of Regular Appeals. (Regula- 

tion III, 1828, Rules of Practice, section 
35). The Special Commissioner might 
propose either new rules of practice, or 
rules in modification of the persent rules. 
He would transmit them to each of the 
Special Commissioners, who would record 
their sentiments, so that they might go 
up to Government, accompanied by the 
observations of all the Commissioners. 
(Section 36), 
- Highteenth as regards Claims for Rent- 
free Lands, preferred ' by one private 
Individual against another, or against 
"Government. . : 

In 1793, Government ordained that all 
grants of.land' on. hookamee tenures, 
less in amount than a hundred bighas, 
Bbould, if resumed, belong to the zemin- 
dar; and that the zemindar was to in- 
‘stitute a suit for the recovery of it in 
ihe. Oivil Court; and that if he subjected 

.BSuch land to assessment without a 
decree, he would be liable to damages. 
‘(Regulation XIX, 1793, section 11). 

: It was ordered in 1819 that al such 
guite preferred in & Court of Judicature 
‘by proprietors, etc., to the rent of lands 
under’ 100 bighas held free of assess- 
ment. within their estates, or of indivi- 
-duals to hold lands free of assessment, 


*:should be .referred' to the Collectors; ' 


‘but that the claim might:be preferred 
-at once to the Collector. The’ plaintiff 
‘:was to state the particulars of his 
claim and the grounds of it, and the 
‘petition of plaint was to be on the 
yasual . stamped- paper, (Regulation II, 


' (Section 30, clause 6). 


--frged | 
1819, section 30, clause 1). Such suits 
being thus referred to the Collector, 


could not be entertained by Sudder 
Ameens or Munsiffs. (Circular Order 
No. 95, August 30, 1833). The Collector, 
on receiving such a petition, was to. 
serve a notice on the defendant with & 
Statement of the demand, and desire 
him to attend within one month, per- 
sonally or by Vakil, and to produce the 
sunnuds-on which he.held the lands or 
claimed them free of assessment. 
(Regulation II, 1819, section 30, clause 2). 
The defendant having appeared and 
delivered his deeds, the Collector was to , 
allow the claimant to inspect them and 
give him seven daysto put in a state- 
ment of the grounds (in reference to 


-the documents) on which he considered 


the tenure ‘invalid, and the lands liable 
to assessment, together with his, docu- 
ments. (Section 30, clause 3). The 
claimant having delivered his statement 
and documents, the Collector was to 
investigate and decide the case as he 
‘did when he proposed to assess lands 
for Government (Regulation II, 1819, 
section 30, clause 4). The same rule was 
to apply regarding stamps on summoning 
witnesses and filing exhibits as for suits 
instituted in the Zillah Courts. (Section 
30, clause 5). If Government was nota 
party to the suit, and it had, been 
referred from the Givil Court, the Collect-, 
or, on closing his proceedings, was to 
transmit them with all the documents 
and his opinion, to the Court, and the 


"Court was to decide the case, calling, if 


necessary, for further documents, but 
nosunnud or documentaty evidence not 
delivered in to the Collector was to be 
received in the Civil Court except when 
the omission was satisfactorily explained, 
In cases preferred 
directly to the Collector,. either party 
dissatisfied with his decision, might 
appeal to the Civil Court on & Rupee 
stamp, in not more than three months, 
unless good reason was shown for the 
delay. (Section 30, clause 7). The Judge, 
on receiving the petition, was to require 
of the Collector all the proceedings and - 
documents and investigate and decide 
it, as if instituted before him originally. 
(Section 30, clause 8), . In cases in which 


` “security for 
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Government was thé defendant, or.'in' 


which: the revenue of: the lands claimed, 
formed part ofan estate liable to variable 
assessment, the Collector was to submit 
his proceedings when closed, to the 
Board of Revenue, for their decision. 

it was a case referred from the Civil 
Court, the -Collector was to postpone ‘his 
return to the reference, till’ the Board’s 
orders were received. Ifthe claim had 
been preferred to the Collector-originally, 
the Civil Courts were not to inte 
the Board's reply arrived. The Board's 
decision was to be sent in- a Persian 
Tobkari to the Oollector, If the case 


had been originally preferred to the, 


` "Oolléctor, the party dissatisfied with the 


Board's decision, might appeal to the 


propér Court in three months from the 


time the decision was given to him or 
robkart . 
had been brought oh the ‘Collector's . 


his Vakil, or the Board's 
records (section 30, clause 9). If the 
appeal was not made in three months or 


good reason was not given for the delay, 


the Board's decision was to be carried: 


into effect, -on the application of the 
successful party, by. the 
Judicature (section 30, clause 10). Where 


the right of resuming the revenue of free. 


lands, or of recovering possession, under 
such a tenure, of lands subjected to 
assessment,’was adjudged by the Reve- 
nue Authorities, the 
.execute the decision, . notwithstandin 
the appeal, unless the party gave goo 
paying the mesne- profits. 
Section 30, clause 11). In cases appealed’ 
m the Revenue Authorities and decid- 
ed by the Civil Courts, whether the 
elaim was originally preferred to the 
Courts or Qollectors, &' special appeal 


‘only was allowed to the Superior Courts, ' 
` except in cases of appeal to the Kirig in: 


Council, Such, appeals were to be 
regulated by section 26 of the Regulation 
(section 30; clause 12). In 1832, it was 


enacted that the Special Appeal from the' 


decision of the Civil Court was to lie’ to 
the Sudder Dewany Adalat after Regula- 
“tion V of 1831 had been introduced into 
`a district. (Regulation VII, 1832, gec- 
‘tion 13). 
When an ‘individual instituted a claim 


‘against Government to hold lands free- of - 


ere till- 


Courts of ' 


ment, the 
Courts were to. ` 


“with to- investigate it, 


iu xm ‘on a hookamee tenure, the 


Collector w&s.to defend it. If Govern- 
ment was cast, or the Collector was dis- 


` satisfied with ‘the decree, the rules laid 


down in section 30, Regulation XIV, 1793 
were to be applicable to the case; only 
that. the cause was to be carried on at 
the expense. of Government. If, the 
Board did not: think fit to order an 
appeal, their reasons were to be stated 
to the Governor-General, who was to 


‘direct the cause to be appealed or nof, 
8: (Regulation XIX, 1793, section 15). The 


same rule was laid down with regard to 
claims by individuals to hold lands free 
of. assessment’ on Badshahee tenures 
Regulation XXXVII, 1793, section 10): 


In the year 1825 it was “ardane in 
reference to persóns claiming ‘to hold a ` 
land’ exempt from revenue, that the . 
party should deliver to the Collector 
with the plaint, all sunnuds and writings; ' 
and specify in the petition the particulars 
required to be registered by existing 
rules relative to registry and the grounds 
ofthe claim. Ifthe claim involved only, 
the interest of Government, the Collec- 
tor was to investigate it without: delay, 
after giving eight days’ notice to the 
party. If the claim was against any 
person singly, or jointly with Govern-. 
llector was to give hima 
month's notice, requiring him or his 
Vakil to attend with any papers or 
evidence in denial of the claim. On - 
appearing he was to be allowed to 
inspect the complainant's ‘plaint, and . 
documents, and to be required to give 
in ' his objections in seven days. The 
only pleadings required were the plaint 
and answer, but the Collector might 
receive subsidiary pleadings: The 
Collector was to give eight days’ notice 
to the parties, and investigate the case 
as soon as possible, When the parties 
signified by written tkrarnama their 
desire to have an immediate decision, 
(whether the case originated ina claim 


‘on behalf of Government, or at the suit 
‘of an individual, and whether the Collect- 


or's proceedings were held under Re- 


"gulation: IT, 1819, . or any other Regula- 


tion), the Collector might proceed forth- 
without any ° 


è 


pa E - , A : 


formal summons ór notice. (Regulation 
IX, 1825, section 5, clause 11). 
t was subsequently ordered that the 
provisions of Regulation III, 1828, were 
: “not to extend the cases under Regulation 
; II, 1819, section 30, save when they 
: involved, the right of Government to 
assess all or any portion ofthe lands on 
which the -suit was brought. In-such 
cases, in which Government was a party, 
the Colléctor,, whether the suit was 
instituted before him or referred to him 
was to investigate and decide it in the 


. - mode prescribed in section 4, Regulation 


III,.1828, the several clauses of which 
were to be held to apply to such suits. 


But in all other cases, in which Govern-: 


ment was not a party, he was to act 
under Regulatian II, 1819, section 30 and 
to decide: according to that Regulation 
. and its modifications in Regulation IX, 
1825, section 5 (Regulation III, 1828, 
section 5). SIS ate - 
.. Claims under section 30, Regulation 
II, 1819, between individuals respecting 


the rent of free lands were to be decid- 


‘ed by the ordinary Revenue, Authori- 
ties and' not to be referred to the Special 
Deputy Collector (Circular Order No. 23, 
April 18, 1837). And, generally cases 
under Regulation II, 1819, section 30 
were declared -not to be within the pro- 
vince of the Special Deputy Collector, 
and all duties under that section were 
to be retained by the Collector (Circular 
Order No. 30, May 9; 1837. On a 
reference from the Commissioner of 
Baulgah it was also ruled, that suits for 
the resumption of lands, under grants 
of less than 100 bighas in permanently 
assessed estates, of which Government 
. ihad become proprietor by purchase were 
to be decided by the.Collector under 
‘Regulation I, 1819 section 30, and not 
referred to the Resumption- Officers 
(Circular Ordér No. 69, August 14, 
837) And, when such lands within 
100 bighas, came under, the cognizance 
of the Settlement Officers, as being 
included within an estate which had 
become Government property, it was 
forbidden to make a separate settlement 
-statement of them, but the jama was to. be 
-included in the gross assets of the estate 
° -tò which they belonged, when that settle- 
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"on [1994 


ment was concluded and submitted , to 
Government.  (Cireular Order, No. 77, 
September 22, 1837). ARS 

Nineteenth as regards Rent-free Landg 
held by independent Chiefs.  . 
' When an independent chief held only 
an ordinary rent-free tenure, his title 
was not to be lightly called in question, 
and the investigation of its validity was 
to be conducted by the Political not the 
Revenue Authorities, (Circular Order 
No.,29, August 12, 1840). ! Nn 

The analysis given above furnishes 
an accurate review of the course of the 
proceeding adopted by the Revenue 
Authorities, preparatory to an enquiry and 
culminating in a decision regarding the 
liability of resumed lands to be subject- 
ed to assessment. Ifa Collector ‘believes 
that lands lying within the sphere of 
his official control are liable to assess- 
ment, he can‘obtain authority from the 
Board to enter on an investigation. He 
can thereupon require the person con- 
cerned to attend and to produce al 
relevant. documents. An .elaboraté 
method is provided for service of notice or 
proclamation, as, the case, may be, so 
as to, make evasion impracticable. The 
Collector is , thereafter enjoined to 


institute a full and particular enquiry 


into the circumstances and condition of. 
the land, supposed to be liable to 


assessment, at the period of the Decei- 


nial Settlement or alluvial formation. 
In order that this may be effected, 


“the Collector may cause a survey or 


summon keepers of ac- 
examine them on oath, and 
scrutinise their papers. The Collector . 
may adopt the same procedure -in 
respect of proprietors and farmers and 
enforce penalties on all persons for 
contumacy. This is supplemented by . 


measurement; 


‘the remarkable provision that papers not 


produced at this stage shall not be re- 
ceived in evidence in Courts of Justice 
in suits instituted to contest the deci- 
sion of the Revenue Authorities. The 


_Oollector is expected to examine all 


papers produced and to record the de- 
positions of witnesses in judicial form. 
At the close of the proceedings, the 


. Collector is required to record his opinion 


with statement of reasons, for submission 
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fo the Board of Revenue. - The Board 


hears the person concerned and ‘then’ 


records the final decision upon the ques- 
tion of liability to assessment. The 


` Board then proceeds to assess the amount. 


of revenue leviabie, on the principles of 
the- general regulations and: on such 
information as may:be procurable, Then 
follows what may seem the-most oppres- 
sive of all provisions, namely, the im- 
mediate enforcement ofthe new demand, 
. The person affected must furnish respon- 
sible security and engage to institute 
8 suit to try the justness of the demand, 


if ‘he does not accept the decision and. 


yet desires to remain in possession as 
efore. If he fails. to give security or 
to institute a suit within the prescribed 
time, he may be deprived of possession. 
But'he may sue at any time within one 
year from the date of receipt of informa- 


` tion of the decision of the Board, and he ` 


is given a right of appeal to the Sudder 
Diwani Adalat. The provision in section 
94 is thus the culmination. of a carefully 


framed and elaborated system for in-' 


vestigation of the liability of unassessed 
land to be assessed with revenue. It is 
‘plainly impossible for such a provision 
to be transplanted into an, entirely 
different plan of enquiry, such as was 
initiated by the Legislation of 1847. Bec- 
tion 1 of Act IX of 1847 enacts that 


Bengal Code as established tribunals 
and prescribed. rules .of procedure . for 
investigations regarding the: liability to 
‘assessment oflands gained from the sea 
or from-rivers by alluvion or dereliction, 


or regarding -the right of Government to, 


the ownership thereof, shall, from the 
date of passing of the Act, that is, 8th 
May, 1847, cease to have effect within 
the Provinces of Bengal, Bihar and: Orissa; 
and all such investigations pending be- 
fore the Colléctors and. Deputy Collect- 
ors;in the sàid Provinces, at the said 
date, shall forthwith be discontinued; 


ànd no -méasures shall hereafter be taken ` 
‘cause new maps to be made according 


for thé assessment of such lands or for 
the assertion of the right of Government 
to thé ownership ‘thereof, except under, 


the provisions of the Act. It is incon-. 


testable that the effect of this repealing 


clause is to-destroy the vitality of such’ 
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.direct, new surveys of riparian lands 


469 , 
‘provisions óf Regulation'lI of’ 1819 as 
established tribunals and prescribed rules 
ef procedure, Prima facie, , these provi- 
sions include section 24, which, as we ' 
have seen, hinges.on section 22, which, 
in its turn, is'dependent on and. in- . 
separably associated with'the rules em- 
bodied in sections 5 to 21. This view 


‘is confirmed when we examine the other 


provisions of Aot IX of 1847. They were . 
analysed . by rd Herschell in his 
judgment in. Secretary of State for India 
in Council v. Fahamidunissa (2) which 


-affirmed the decision of the majority of 


the Full Bench in Fahamidunnissa Begam 
v. Secretary of State. (26), which had 


-overtuled in partthe decision of Wilson, 


J., in Saratsundari Debi v. Secretary of 


` State, (27). The effect of Act IX of 1847 


was also examined recently in the cases 
of Raja Sree Nath Roy v. Secretary of 
State for ' India. in: Council (25) . and 


‘Saudamini.Dasaya v. Secretary of State 


for India in Council (28). 

Briefly stated, Act IX of 1847 was 
framed with a view to substitute, in 
cases of assessment of alluvial lands,'a 
simpler procedure than that embodied 
in Regulation H of 1819, which: was 


‘intended to apply, in the main, to re- 
‘sumption of lands held free of assesament, 


without the sanction of the proper authori- 


- ties or under illegal or invalid tenures. 
such parts of the Regulations of the. 


Bection 3 empowers tbe Government to 
and provides as follows: Ú 
- “Within the said Provinces it slhall'be 
lawful for the Government of Bengal, 
in all -district or parts of districts of. 


` which a revenue survey may have been 


or may hereafter be completed and ap- 
proved by Government, to direct from 
time to time, whenever ten years from 
the approval of any such survey shall 
have expired, a new survey of lands on 
the banks of rivers and on the shores of 


. the sea, in order to ascertain the changes 


that may have taken place since the ~ 
date .of. the last. previous survey; and to: 


to such new survey." 
^ (98) 14 Ó 67; 7 ind Dee. (N 8.) 46 (F B). 


' (27) 11 O 784; 5 Ind Dec. (N 8)1282. ^i, ` 
(28) 77 Ind. Oas. 707; 38 Q. L, J. 47; (1924) A.I 
Ré (0) T. T sns p 
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Section 4 lays down that the approval 
of the revenue surveys of districts or 
parts of districts which may be here- 
, after surveyed, shall be deemed to have 
taken place on such day as may be speci- 
, fied -as the day of such approval in the 
' Caleutta Gazette. Sections 5 and 6 deal, 
respectively, with the question of deduction 
from jama of estates from which 
lands have been washed away, and the 
‘question of the assessment of increments 
to révenue paying estates. Section 6 
which is relevant, in the case before us, 
provides as follows: : 

"Whenever on inspection of any such 
new map it shall appear to the Local 
. Revenue Authorities that land has been 
added to any estate paying revenue di- 
rectly.to Government, they shall without 
delay assess the same with a revenue 
payable to Government according to the 
rules in force for assessing alluvial in- 
erements, and shall report their proceed- 
ings forthwith to the Board of Revenue, 
whose orders thereupon shall be final.” 
. The expression "any such new map" 

plainly. refers to the “new map" made 
according to “new survey" as contem- 
plated in'section 3. "That section pro- 
vides for periodical. surveys at intervals 
` of not Jess than ten years, after a 
revenue survey . has: been completed 
and approved. The object-of the “new 
survey” is to ascertain the "changes" that 
may have taken place ‘since the pue of 
the last previous survey, that is, ges 
by alluvion or dereliction (not changes 
by possession). Section 6 then imposes 
upon the Revenue Authorities the duty 
to assess what may. be called added 
land, whenever, on inspection of the new 
map, it: appears that land has been 
added to an estate paying revenue direct- 
ly to Government. There must’ conse- 
quently be a comparison between “two 
mapa, made at an’ interval of not: less 
than ten years and each showing the 
revenue paying estate.concerned. "That 
estate must, accordingly, be in existence 
as a revenue paying estate, if not before, 
at least on the date of the first of the 
two maps, taken as the basis for com- 
parison. We may usefully re-call here 
the following passage from the judgment 


of Wilson, J., in Baratsundari Debi v... 
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Secretary of State (27),: which except in 


one particular, remains unaffected by . 


the decision of the Full Bench and of 
the Judicial Committee in Fahamidun- 
nissa Begam v. Secretary of State (26) and 
Secretaay of State for India in Council 
v. Fahamidunnissa (2). “The object of 
the Act is to provide for the assessment 
of riparian estates from time to time, in 
accordance with the changes which 


periodical surveys may show to have taken _ 


place in their area and boundaries. 
Section 3 of the Act refers to a revenue, 
survey which isto be approved by Gp- 
vernment as fixing the boundaries of 
estates, and provides that at intervals 
of not less than ten years, fresh surveys 
of such estates may be made. Section 
5 then provides for a reduction in the 


sudder jama when ona comparison of ' 


two successive surveys it appears that 
the area of an estate has been diminished, 
and section 6 provides for an addition to 
the'jama when on inspection-and com- 
parison of the new map land appears td 
have been added to the estate since the 
last survey. In every case the starting 
point is to be the revenue survey which, 
it would appear, is to be taken as re- 
presenting the boundaries of the estate 
as they existed at the time of the Per- 
manent Settlement, and it is apparently 
not open to the Revenue Authorities to 
go behind that survey and enquire 
whether in fact the boundaries at’ the 
time of settlement were not other than 
therein represented.” : 
Wilson, J.,in this passage, had &ppa- 
rently in view the case of an estate. 
which was in existence at the time of 
the Permanent Settlement of 1793. Sec- 
tion 3 of Act IX of 1847, is, however, 
all comprehensive in scope, and sections 
5 and 6 both referto all estates paying 
revenue directly to Government, no 


matter whether they were or were not | 


in existence in 1793. What is essential ' 
to attract the application of Act IX of 


‘1847 ‘is that there should have been, in 
, the case of the estate concerned, a revenue 


survey. This prima facie furnishes the 
boundaries, as presumably, though not 
conclusively, accurate; see the judgment 
delivéred by Wilson, J., on behalf of 
the majority of the Full Bench in Faha-. 


4 
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midunnissa Begam v. Secretary of State 
_ (26), which to this extent, overruled his 
previous decision in Saratsundari Debi 
v. Secretary of State (27). The 
position is that the revenue survey map 
js taken as the basis of comparison, 


but the comparison of the maps is not. 


conclusive. The comparison sets the 
Revenue Authorities in motion, and they 
may, then, on the best materials they can 
procure proceed to assess what land they 
deem to be assessable. This view is 
confirmed by the observations of Lord 
Herschell in Secretary of State for India 
in Council v. Fahamidunnissa (2). Bec- 
tion 3, according to him, empowers the, 
Government of'Bengal, in any district 
in which a revenue survey has been 
completed and approved by the Govern- 
ment, to direct decennially a new survey 
of lands on the banks of rivers, and on 
the shores of the sea, in order to ascer- 
tain the changes that may have taken 
place since the last previous survey 
.'and to cause new maps to be made 
according to such new survey. Section 
6 then provides that whenever; on in- 
spection of any such new map, it shall 
appear to the Local Revenue Authorities 
that land has been added to any estate 
paying revenue directly to Government, 
they shall without delay, duly assess 
the same according to the rules in force 
for assessing alluvial increments. Such 
added land cannot obviously be land 
which was already comprised in a 
Permanent Settlement, but had 
become derelict of the sea or a river ; for 
it would be a contradiction in terms to 
maintain that such land had been ‘added’ 
to the estate to which they alreay belong- 
ed. Lord Herschell then refers to sec- 
tion 5 which deals with the question of de- 
duction from jama of estates from which 
lands have been washed away, and points 
out that the A’ct provides no machinary 
. for making such abatement where the 
land was covered with water at the time 
ofthe original survey; itis only “ when 
. on inspection of the new map " it appears 
that land has been washed away that 
‘there is any legislative authority for 
making an abatement. These remarks 
apply equally toa case under section 6, 


and it is only when on inspection- of the. 


L 


true, 


new map it appears that land has been, 

added, that there is legislative authority 

for assessment of additional revenue. 
Lord Herschell finally adds that it would 

be an erroneous interpretation of Act - IX 
of 1847 to hold that it rendered the Board 

of Revenue supreme and enabled them. 
to make valid and effectual a. proceeding 

on their part which the law had declared 

to be wholly illegal and invalid. 

It is manifest-from what has been just 
stated that the procedure RA E by 
Act IX of 1847 is fundamentally differ- ' 
ent from that provided by Regulation, II 
of 1819. The change had been rendered ' 
feasible, chiefly by reason of the progress 
of the survey operations throughout the 
province. The survy operations con+ 
ducted by Major Rennell had not been 
undertaken for revenue purposes, and it 
was only during the first half of ‘the 
nineteenth century that surveys of differ- 
ent types (Khasra, Thakbust and Reye->. 
nue) were systematically carried out; with 
a view to define every estate on ‘the Ool- 
lector’s rent roll and to determine the 
relation of land, to jama or revenue by 
the ascertainment of the areas and 
boundaries of estates or mehals. The | 
system of assessment ‘inaugurated in: 
1847 could mot have been even contemp- 
lated in 1819. Two such systems, so ' 
radically distinct in conception, cannot 
possibly be amalgamated, and I cannot 
persuade myself to hold that it is a cor- 
rect: method of judicial interpretation 
of two Statutes, framed on fundament- 
ally different lines, to engraft a provision 
from the one upon: the other. The im- 
possibility of the attempt becomes patent 
"when the terms of section 24 are closely 

.BScrutinised. Ina proceeding under Act 
IX of 1847, how can there ‘be a per- 
‘gon who has failed to give security or to 
institute a suit within ten days from the 


. date of the deed of security? How can 
. there be person who has received intima- 


tion of.the decision of the Board of, Reve- 
nue, which is the fruit of the elaborate- 
- enquiry prescribed by the Regulation? 
In my opinion, section, 24 is entirely 
inappropriate and inapplicable in the 
- ease of proceedings under Act IX of 
1847 ; it is dead in relation to assessment _ 
made under the Statute. This point . 


` 


E 
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did*not‘and' could not arise or the facts 
established in Secretary of State for 
India in Council v. Fahamidannissa '(2) 
and I am -not impressed by the en- 
deavour to vitalise section 24, by reference 
to isolated expressions or passages from 
.íhe judgment of the Full Bench or of 
the Judicial Committee. Nor do I feel 
pressed by section 31 of Regulation II of 
1819 which merely embodiesa declaration 
in the nature of a pacifying assurance. 
to zemindar that there was no sinister 
intention on the part of Government to 
imperil the rights guaranteed to them at 
the Permanent Settlement. After the 
most anxious consideration of the’ sub- 
ject, I seeno escape from the conclusion 
that the decision in Profulla Nath Tagore 
v. Secretary of State for India(1)ag to 
the applicability of section 24 of Regu- 
lation IT of:1819 does not, give full and 
true effect to section 1 of Act IX of 1847. 
‘This is conclusively established when an 
attempt is made to apply the terms. of 
section 24 of Regulation II of 1819 to 
proceedings, which, like those before 


` us, have been conducted in conformity ' 


with the requirements of Act IX of 1847. 
In my judgment, section 24 does not bar 
this suit. 


The result follows that the ‘decree 


made by the ‘Subordinate Judge must 


be reversed, and the suit remanded to 
him for trial on the merits. The plaint- 
iffs are entitled to their costs (other than 
the Court fees on the plaint) before the 
‘Subordinate Judge both before and after 
remand’; they arealso entitled to their 
‘costs in this Court, both of the hearing 
before Woodroffe and Walmsley, JJ,, 
and before this Bench. 

Under section 13 
‘Act, the appellants are entitled "to^ & 
refund of the Cqurt-fees paid on ‘the 
‘memorandum of appeal. oes 
` The costs of the trial in the Court 
"below after Temand (including: the 
"Court-fees on the plaint) will be in the 
. discretion of that Court, ig tS 
. Rankin, J.—This suit was brought 
in 1915 for a declaration that certain 
lands are comprised within apermanent- 
_ly settled estate ‘and are, not liable to be 


- assessed to additional revenue under the 
` sprovisions of Act IX. of - 1847, --In - 1918 


of the. Court Fees‘ 


the suit was dismissed by the Subordi- 
nate Judge on the ground. of limitation , - 
but on appeal to this Oourt this decree 
was in 1921 reversed on the ground that 
enquiry into the facts necessary for the 
determination of that question had not 
been made. The Subordinate Judge had 
thought the suit to be barred by Art, 14 
of the Schedule to the Limitation Act 
but in 1921 a further contention was.. 
mooted on appeal—viz., that the suit was 
barred by section 24 of Regulation TI of- 
1819. In remanding the suit this Court 
stated that the Judge if he thought fit 
might take in the first instance such 
evidence only as affected the question of 
limitation. This is the course which has 
been followed and after taking such 
evidence the Trial Court has negatived: 
the plea under Art. 14 but has upheld 
the plea under the Regulation: Once 
again, therefore, the suit has been dismiss- 
ed on a preliminary point. The merita 
have at no time been investigated or 
determined. Loos 

` If the plea under the Regulation fails 
the case must go bock. for trial: the 
learned Vakil appearing on behalf of the 
Secretary of State has not claimed to be 
able to support the decree now under ap- 
peal by means of Art, 14. rae ; 

The facts which ground the objection 
to the plaintiffs’ right to sue are these :— 
that the assessment of an additional 
sum.of Rs. 1,949 was. approved by the 
Board of Revenue on 28th November, 
1912 and that on 15th March, 1913 a 
notice ‘bearing date 20th February 1913. 
‘was served upon an officer of the plaint- 
iffs informing them of this, assesament. 
The contention is that by section 24 
of Regulation IL of 1819 the plaintiff is 
required to bring his. suit within one 
year from the notice and that the pre- 
sent suit instituted on 29th June 1915 is, 
therefore, out of time. 

Of the answers made by the learned 
Vakil for the appellants I will in the first 
instance confine myself to two. Stated | 
as’ boldly as possible they are (1) that | 
Section 24 of the Regulation of 1819 does 
hot im law apply to this-¢ase (2) that 
‘even. if it did, the Regulation has not in 
fact.been in this case acted tpon by tke 
Revenue Authorities -the letter of 28th 


D 
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November 1912 i is not Such. a decision as 
is contemplated by section 24 ànd the 


notice of 5th March 1913 is nof such, a. 


notice as is thereby made the starting 
point of a period of limitation. 
The lands upon which the plaintiffs 


have been required to pay additional’ 
revenue are char lands on . the bank of, 


the River Barisal and the assessment pro- 
ceedings have been conducted throughout 
in professed compliance with Act IX’ -of 
1847. The assessment complained of has 
been made upon the basis that the land 


has been gained from the river ‘by allu- - 


vion. The case comes admittedly with- 


in the provisions of section lof the Act , 


and no measures for the: assessment of 
these lands would. be ‘lawful unless 
taken under the provisions of that, Act. 

: Now theonly measures authorised by 
the Act relate to cases in which a revenue 
survey has previously been complet- 
ed and approved; and in such cases 
Hfter an interval of ten years a new 


survey map may be made and new maps . 
has been 


‘prepared. If when that 
done it appears: to the Revenue, Authori- 
ties on inspection of such new map that 


land has been added, they are required ' 


without delay to assess the same. with a 
revenue according to the rules in’ force 


for assessing alluvial increments . and: to. 
report their.proceedings to the Board of’ 
Revenue whose orders thereupon shall ~ 


be final. 

- This Act has been described as a Pro- 
cedure Act: Fahamidunnissa Begam v, 
Secretary of State (26). The procedure 
adopted under it in this case commencéd 
with a notification of 2nd October 1900 


under which a new map was prepared in’. 


the course of the District Settlement 
Operations conducted under Chapter X of 
the Bengal Tenancy Act. In December 
1911 proceedings were commeced for the 
assessment of additional revenue upon 
558 acres—the area which. appeared -to 


the Revenue Authorities to have been `. 


. gained from the river by alluvion. The 
Revenue Authorities on 20th March 1912 
reported to the Board that the land 
should be assessed at asum of Rs. 1,949. 
On' 28th November 1912 the Board by 
letter gave their approval. On the 5th 


March 1913 d E were: informed’ - 


. I turn, therefore, 


of this — and told that: the sum ` 
of.Rs. 1,949 would be realised from them. 

I will fake it for the sake of argument 
' that the plaintiffs can make out no griev-' 
ance as .regards procedure. Their case 
on that assumption stands thus :—that 
the procedure provided by Act IX of 
1847 has been applied to certain land :al- 
ready settled in perpetuity with them: 
that in this respect alone and solely for 
this-reason the proceedings and assess- 
ment in which they resulted were, ultru 
vires and illegal : and that against excess 
of jurisdiction the Civil Oourt will not’ 
omit to give relief. 

The answer made by the Secretary of 
State is that Regulation II of 1819 limits 
the, plaintiffs’ right to seek relief, and. 
to examine it. ‘The- 
Regulation was and still is the. general 
law as regards assessment proceedings: 
the Act of 1847 having withdrawn allu-: 
vial accretions from its scope so, far'as 
regards tribunals and rules of procedure. 
The Regulation still applies (inter alia) 
to two subject-matters which since it 
came into:force have lost much of their 
importance—the case of lands held as 
free of revenue but under an invalid title 
to that character, and lands not included ` 


` 


` within any permanently settled: estate 


and for which‘no assessment has in fact 
been: made,. Though section 8 of the: 
Regulation contains a special power to’ 
cause a” survey or measurement to be 
made the proceedings’ prescribed by the 
Regulation are in no way „dependent 
upon the existence ofany:previous survey 
or maps, nor do they neceesarily involve. 
the exercise of the power given by sec-: 
tion 8. 

Under the. Regulation, the Oollector 
having received from the Board. of. 
Revenue ` authority to entér on'.an 
investigation calls before him by a notice 


‘the party .whose lands itis proposed to. 


assess and.demands-the production of 
all instruments of title.’ He then 'pro- 
ceeds to &.full and particular inquiry 
into the. circumstances and condition of 
the land in question at the period of 


_the Decennial Settlement and (prior to ' 


1847) in cases of alluvion land into the: 
period of its formation. For this purpose, 
he ‘is arméd with’ very’ summary powers” 


44 > 


to compel discovery of accounts and other 
writings. In addition section 13 provides 
that documents not produced to the 
Collector shall not be received in evi- 
dence in any suit bronght to contest the 
decision of the Revenue Authorities ex- 
cept on proof of special excuse. The 
Collector on receiving from the party his 
title-deeds has to give hima statement 
_of the grounds on.which his land may 
appear liable to assessment with copies 
of all documents on which this opinion 
may be founded. The party is to give 
& written answer in seven days: evidence 
is then to be taken in his presence and 
with facilities for inspection by the party 
of all documents. The opinion of the 
. Collector is then to be recorded by him 


in a robukari detailing the grounds on: 


which it is founded. A copy is to be 
furnished to the party and the proceed- 
ings are to be forwarded to the Board. 
The Board after ample notice to the 
party is required to hear the party if 
heso desires: its opinion is to be record- 
ed in & robukari of which the party is 
entitled to a copy. These robukaris are 
required to contain a distinct statement 
of the subject-matter, grounds of: deci- 
sion, names of witnesses and titles of 
exhibits. i 


This takes us to section 21 of the. 
Regulation which shows that the pro-’ 


ceedings so far have resulted in an in- 
vestigation of thé case and & decision upon 
the question whether lands are liable to 
assessment. If the Board's finding is that 
there, shall be no assessment, the party 
in the absence of fraud is given the 
important right to have this decision 
treated as final. 

If the Board declares that the lands are 
liable to assessment, the Collector is 
required by sections 21 and 22 first to 
inform the party of the decision of the 
Board and then subject to a right in the 
party to obtain a suspension of further 


proceedings by giving security within ' 


14 days and bringing & suit within ten 
days thereafter to carry into effect the 
Board's decision by ascertaining the 
limits of the land, fixing an assessment, 
„and enforcing that assessment as final 
by dispossessing the party objecting to 


stake settlementtherounder, In "mitiga- . 
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tion of the stringency and peremptoriness 
of these provisions it is provided by 
section 24 as follows: “ Persons whose. 
lands may be assessed, either on failure 
to give security or to institute a suit 
within the prescribed, time shall never- 
theless be entitled to sue any time within, 
one year from the date of their being 
informed of the Board's decision; but 
after the above period shall have elapsed, 
the decision of the Board shall be final 
and conclusive.” Passing over the pro- 
viso to this section we come next toa 
provision with reference to suits brought 
to contest the liability to assessment ‘in 
the District Court. This grants a right 
of appeal to-the Sadar Diwani Adalat, 
on the terms that such appeal shall not 
be admitted unless upon a perusal of the 
lower Court's decree and the Board's final 
robukari the decision should appear: 
doubtful ot erroneous. 

The intervening amendments of the 
Regulations complicate the matter to, 
some extent but the course of legisla-. 
tion prior to 1847 has been described 
succinctly by Sir Arthur Wilson in 
delivering the judgment of the Full 
Bench in  Fahamidannissa _ Begam's 
case (26): Regulation III of 1828 was- 


an attempt to render more peremptory 


still the decisions of the Board as to 
liability to assessment. The actual 
assessment was not to be delayed in 
any case. Landholders were to be dis- 
Possessed pending suit unless they’ 
engaged to pay the assessment mean-, 
while: mere security to ensure payment 
in case they should ultimately be held 
liable was not enough. Suits were in 
the Civil Courts to be treated as appeals, 
no further evidence being taken except 
for special reason: that is to say, they 
were to be decided on the materials 
furnished by the original record of 
the proceedings of the Board: the appel- 
lant stating his objections in writing and 


.the Board giving its reply, 


If now one asks oneself what these 
provisions have to do with a proceeding 
under Act IX of 1847 the answer appears 
tobe that they have nothing to do with 
it whatever. In fact in the present case 
the procedure has been out of all relation 
to- these.. provisions and [for the best of 
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° reasons—namely, becausé as regards char. 
lands section lof the Act'of 1847. 
abolishes such parts of the Regulations. 


as establish tribunals and prescribe rules 
of procedure for investigations regard- 
ing the liability to assessment. do 
not dobut that much excellent investiga- 
tion has, taken place but the Collector 
never held any such proceedings as are 
referred to in sections 5 to 20 of the 
Regulation of 1819. He never issued 
a robukari under section 20 and the 
Board never issued a robukari under 
section 21 dealing as therein provided 
with the question of liability to assess- 
ment. On the contrary the proceedings 
in this case commence so far:as_ the 
plaintiffs are concerned with the docu- 
ment of 20th December 1911 which 
recites that on an inspection of the new 
map it appears that 558.acres have 
been added to plaintiffs’ edtate and that 
the said land will now be'assessed ac- 
cordingly. The report of 20th March 
1912 shows that this was intended as 
the initiation ofa proceeding under Act 
IX of 1847 and Act XXXI of 1858. No 
one supposes that on réceipt of notice 
of this document or of any other docu- 
ment in this case the plaintiffs were 
obliged to give security and bring a 
suit in ten days thereafter on pain of 
being dispossessed. It would be plainly 
extravagant to say that in this suit 
documents tendered in evidence by the 
plaintiff could be rejected because they 
were not laid before the Collector; or 
that an appeal in this suit could be 
summarily rejected upon a perusal of 
the decree and the ' Board's letter of 
28th November, 1912. But for opinion 
to the contrary I should have thought 
it equally impossible to maintain that 
this suit is to be conducted as 
an appeal and decided upon the materials 
before the Board of Revenue. , The 
investigation from which the limited and 
special right of appeal arises has never 
at any time taken place. s us 
What then can section 24 have to-do 
with this case, and why should it be 
applied in particular to the notice given 
on 5th March 1913? It is a remedy 
given to mitigate the summary execu- 
tion of a different kind .of.. decision 


.ment with Field Books, 


which was to be arrived at under many 
safeguards as the resultof proceedings 
altogether different. It is a small but 
important cogin machinery which has 


been altogether ,scrapped in favour of 


more modern machinery. . 

It may. assist in clearness to refer 
shortly to. the business meaning of the 
improvement introduced by the Act of 
1847. One of the defects of the Per- 
manent Settlement was that it was not 
based on any survey or measurement 
of the lands. The preamble to Regula- 
tion II of 1819 shows the difficulties ex- 


perienced by Government in bringing . 


under settlement lands outside:the limits : 
of settled estates particularly in view 
of the difficulty in ascertaining bound- 
aries and in the presence of many 


unfounded claims to hold land free: 


of revenue: The preamble declares 


thé right of Government to assess all 


lands not already settled and no held 
free of assessment under a valid title. 
At the same time it formally renounces 
all claim on.the part:of Government to 
additional revenüe from lands included 
in estates at the time of previous settle- 
ment. ‘The first mentioned intention is 
carried out by section 3: the second 
by section 31. Apart from the begin- 
ning ‘and the end of the Regulation, all 
the rest of it deals with the question 
of determining the liability to assess- 
ment. This was pointed out by Sir 
Arthur Wilson in the case of Faha- 
midannissa Begam v. Secretary of State 
(26), already cited.. Now to decide as to 
liability in the absence of a previous 
survey meant local enquiry -involving 


considerable harassment to every body ' 


and the enquiry when made, by measure- 

by reference 
to such boundary marks as ‘trees and 
houses was not seldom unsatisfactory 
as:& record, for the purposes of later 
years. ‘It must not be supposed that 
scientific surveys were unknown in. 
Bengal indeed before the Permanente 
Settlement Major Rennel' Survey in 
Eastern Bengal had taken place. Still, 
the enquiry as to liability was a matter 
of great difficulty. It was also a matter 
of enormous importance : throughout the , 
first half of the nineteenth century the 


"c 


' 


* 
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ublie revenue was very much«ncreased 
y bringing under settlement lands 
which had escaped assessment for one 
reason ‘or another. The ‘Regulation of 
1828 shows: that suits to contest the 


`` question of liability were congesting the 


Givil Courts and the délay in deciding 
them was causing so great a loss of 


revenue that land-holders were made to. 


pay even pending suit By 1847 how- 
ever two things had '^happened—the 
particular casé of char lands had a 
greater relative importance and it was 


now reasonable to look forward in. their . 
` ease: te & more scientific method based. 


on survey—a method. specially neces- 
sary for such lands. In their case, there- 
fore, it was possible to pone that pro- 
ceedings should only be taken when it was 
"possible to start at a stage which avoid- 
ed the old local enquiry as to liability, so 


“difficult and troublesome to all parties . 


concerned” [Fahamidanniss Begam v. 
Secretary: of State (26). The Act 
of 1847 accordingly set free: the Local 
Revenue Authorities to proceed straight 
way to an assessment. The actual fix- 


. ing of the assessment is based not on a 


4 


judicial decision as to liability but on 
an executive or administrative order 
following upon an inspection of the map. 
There is no longer a trial and a “prelimi- 
nary decree" and the Draconian provisions 
designed to prevent interruption of the 
proceedings by compelling'appeals from 
the “preliminary decree” to be brought 
promptly after notice of such decree 
have nolongerany operation. Before fix- 


ing'the assessment the Revenue Authori- . 


ties may take the greatest pains and 
doubtless do in an ample and benevolent 
‘discretion they may hear all parties, listen 


to any evidence, peruse every document, . 


scrutinise the maps and chittas, and take 
nothing for granted. But if the very 
‘special trial contémplated by Regulation 
II of 1819 is never held, they cannot 
claim for their decision imposing an 
assessment, the detailed legal incidents 
annexed or attributed by the Regulation 
to the result of such a trial on the 
‘question of liability. As regards the parti- 


‘cular incident of finality there are posi-. 


*ive-reasons to rule out such a claim. 


The -sefeguards --carefully. provided:. by 
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the Regulation to take effect at the trial' 


: 1994 


have & direct relation to the limits set 
as regards appeals to the Civil Court. 
Compare for example the 6th clause of 
section 5, the 2nd clause of section 18, the 
15th and 16th sections with the 3rd 
clause of section 10 of Regulation IH of 


1828. Or compare sections 20 and 21 of: 


1819 with the 2nd clause of section-26 or 
with the 3rd clause of section 10 of 1828, 
Here there is & real correspondence: 
the one thing is enacted in view of the 
other. :Finality under the Regulation is 
dealt with specifically, and. it-is-not a 


‘one-sided finality. The 3rd. clause .of 


section 21 gives aright to the party: 
the Ist clause of'section 24 gives a con- 
ditional finality in favour of Govern- 


‘ment. Both, I may remark are given as 


regards the same thing—viz., the decision 
ofa “tribunal” on the question of liability. 
Now the Att of 1847 makes ‘its own 
provision asto finality and makes it as 


-one would'éxpect in the form applicable 


to administrative .orders: (sections. 5, 6 


and 9). Prima facie administrative orders | 
are intended to be made with regard to. 


ascertained proprietary rights and will 
not interfere with their enjoyment. 
basis of Act IX of 1847 is that with the 
aid of two maps they will in general 
be. ascertainable by mere inspection. 


. I respectfully dissent from the decision 
in Profulla Nath Tagore v. Secretary of 
State for India (1). That- decision rests, 
it seems to me, upon two propositions. 
First, that “an order under section 6 (of 
Act IX) corresponds with a decision of 
the Board under Regulation II declaring 
liability to assessment.” Secondly, that in 
Fahamidunnissa's case (2) the reference 
made to section 31, 0f the Regulation 
imports that section 24 as amended by 
section 10 of Regulation III of 1828 is 
applicable to a suit brought’ to contest an 
assessment made under Act IX of 1847. 


Now if the latter proposition be correct 
it may beidle to cavil at the former. 
An enactment may date from B the-period 
of limitation which formerly ran from A. 
If it does so they may be said to corres- 
pond But ifthe contention be that they 
so correspond in their own nature that B 
attracts. to itself the terms of a restric, 
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tive provisión enacted with regard to A, 


then in the present case it seems to be: 
a sufficient answer that the identify is ': 
not nearly so.remarkable ds the differ- 


ences: and that for the present purpose 
viz determination of. the applicability 
‘of restrictions set to the time and mannéft 
of recourse to the Civil Court—the two 
ie are as different as they well, could 

e 

` The decision in question was doubtless 
not intended to. depend on any argument 
from analogy. It is said that the Judicial 
Committee have rested the right to havé 


recourse to the Civil Courts on sections . 
‘22 and 24 of. the Regulation of 1819 ; 


that they have done this indirectly by 
reference to section 31 which. cantains 


matter -of recital only and does not give, 


aright of suit in addition to the Tight 
of suit given by section 24. 


` Now if this be so, it is nott little strangé, 
In Fahamidannissa Begam’s case (26) tlie 
suit was brought within a year and limita- 
tion was never mentioned. Before th 
Full Bench the proprietor contended tha 
no land having been gained from ‘the 
river the Revénue Authorities had exceed- 
ed their powers, “The Act has abolished 
‘by. section l all the’ previous proeedure 
. for the judicial investigation of the ques- 
‘tion of liability to assessment; thé Civil 


‘Court, therefore, must try the question." 


It was 'contendéd in reply that the ‘Act 
had not abolished .the power of the 


Board of Revenue to investigate judicial- 


ly the question of liability to assessment: 
that the Board had acted; within 'its 
jurisdiction and that its decision ` could 
not bé' challenged by civil suit in the 
absence of any provision. giving this 
right ad is given in respeet of, island 
chars by séction 7 (1). 


` Before the. Judicial Committee the 


Secretary of State contended that under’ 


the old procedure the right to take’ re- 
course to the Civil Court was no absolute 
‘right :noright was given by. the Act of 
1847: the orders of the Board were final, 
ard so there was no right of suit at all. 


The proprietor contended that thé old’ 


‘procedure had been abolished and that, the 
new Act had made no provision at allas 


regards determining contested questions, 


+ 
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.no other, and this d 


of liability and that accordingly these 
must be determined in the Civil Court: 

The judgment delivered by Lord Hers- 
chell may-be safely read in the light of 
the fact that from beginning to end of 


‘the case, although the plaintiff had sued 


in time.on any view, he never claimed an 
express right of suit as given to him by 
the express words of section 24 of the old 
Regulation. By Regulation III of 1828 the 
right of suit. had been ‘converted into a 


mere right-of appeal. The plaintiff never. 


troubled .any Court with the contention 
‘the’ Trial Court has been absolished, I 


‘have -never been before it, but I claim 


to .exercise my right of appeal.” " The 
whole question being whether the plaint- 
iffhad a right of suit at all; the answer 
of the Judicial Committee is now 
said .to have, been that he had the right 
of suit expressly given by section 24 and 
ecision is said to 
have, been expressed indirectly by refer- 
ence to section 31. _ 

Now the function of section 31 in the 
Régulation, of 1819 is as already shown 
made clear by the preamble. Insistence 
on the right to resume unsettled lands, 
and the setting up of elaborate provisions 
for investigation renderéd it politic to 
make a declaration—“at the same time 
formally to renounce all claim on the part 


.of Government to additional revenue 


from lands which werè included’ within 
the limits of estates.:....whether on the 
plea of erroror fraud Oron any pretext. 


whatever..." This is done by seċtion 


31. The section speaks as in 1819 and 


not asin,1847. It says that wlfat- was 


guaranteed at thé Permanent Settlement 
is not meant to “be taken away and for 
the comfort of próprietórs it points out 
that the Civil Court still has the last 


-word sò that no one need bé afraid. 


This “is followed by a solémn declaration 


that añy claims to upset the Permanent. 
. Settlement upon allegation of errors or 


fraud or anything else are wholly llega: 
and invalid. 

"T6 thé ,conténtion’ that since 1847 the 
propriétor has no right ofsuit atall it 
is a relevant and conclusive answer to 
say that the provisions of clause.31 are 
in no way. repealed: or affected ‘by the 


> 


Act of 1847—that is "by ithe , „Tepeal - ‘ef 
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such parts ofthe Regulations as establish 
tribunals and prescribe rules of procedure 


' for investigations regarding liability to 
assessment. I take the meaning to be 


. that clause 31 can stand intact though ` 


machinery clauses are repealed quo ad 
char lands: not that clause 31 standing 
some in—apposite clauses are kept alive 
to be applied by analogy and that the 
plaintiff has an express right of quasi- 
appeal-by-suit which he never claimed. 

Isay nothing as to the contention that 
the plaintiffs are not within section 24 
of the Regulation because they hold in 
howladari right and notwithstanding 
that.in 1842 a Permanent Settlement was 
made with them on the refusal of the 
zemindars to take settlement: nor need 
I consider theeffect of their petition to 
the Board of Revenue fora revision - of 
its decision.. 

It seems right on the whole to remand 


the case for that investigation of its: 


merits which it has &waited for eight 
years. 


Z. K. : Case remanded. 


PATNA HIGH COURT. 


, BgcoND OrviL APPEAL No. 919 or 1921. 


June 15, 1923. 
` Present :—Sir Dawson Miller, Kr., 
Ohief Justice, and Mr. Justice Kulwant 


š i ahay. - 
Babu BASDEO PRASAD AND OTHERS— 
Dargenpanrts Nos. 1 ro 6, 33, 36, 38 - 
AND 39—ÅPPELLANTS 

« versus 
DWARIKA PANDEY AND ANOTHER 
— PLAINTIFFS AND BABU MUKAT NATH 
PANDEY AND OTHERS—DEFENDANTS 
— RESPONDENTS. 
Pleadings—Mortgage, redemption of—Suit by 
alleged successor of mortgagor—Title, whether can 


be questioned. 

In a suitfor.redemption of a mortgage by per- 
sons who claim to have succeeded to the interest 
of the mortgagor in the morte property, it is 
open to the mort to pl that the plaintiffs 
have no interest in 
and are, therefore, not entitled to redeem it Such 
an issue can be properly determined in a mortgage 
suit. [p. 479, col. 2. 


| . 
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.in the suit had in fact 


e mortgaged property at all. 


tis 


Second i ape from a decision of -the 
Additional District Judge, Saran, dated 
the 20th. January, 1921, reversing that 
of the Munsif, Third Court; of Chapra, 
dated the 31st March 1920. 

.Mr. Parmeshwar Dayal, for the Appel- 
lants. : ' 
Mr. S. Sahai for Mr. Sheonandan kai, 
for the Respondents. 

JUDGMENT. 

‘Miller, C. J.—In this MR 
there must bea remand to the Addi- 
tional District Judge to come to a find- 
ing as to whether or not the plaintiffs 
any interest 
in the mortgaged property. The 
plaintiff sued -to redeem the pro- 
perty the mortgage having been granted 
as far back as the year 1861 not by the 
plaintiffs but by an ancestor of theirs as 
well as of some of the other defendants 
who were joined in the suit. Not only 
the mortgagees who are the defendants 
Nos. l to 6 in the present suit were : 
impleaded as parties but also a number 
of other persons who were alleged by 
the plaintiffs to have an interest in the 
mortgaged property as proprietors. The 
denfendants Nos. 7 to 31 were alleged to 
be the proprietors of an 8-annas share, 
The other defendants Nos. 32 to 39 were 
alleged to be the proprietors of a 4- 
annas share and the plaintifis themselves 
claimed the remaining 4-annas share and 
they claimed to redeem the mortgage 
and to get back into their possession 
8 4annas share of the mortgaged 
property. The mortgagee-defendants, 
that is the defendants Nos. 1 to 6 
by their’ written statement directly 
challenged the plaintiffs’ title to any 


‘Share in the mortgaged property. In 


paragraph 3 they say: “The plaintiffs 
are in no way entitled to the share 
alleged by them” and ig paragraph 8 
they say after referring to a partition 
under which the plaintiffs in fact claimed 
a4-annas share: “Under the afóresaid 
partition the plaintiffs have to concern 
with the zarpeshgi property and, there- 
fore, they have no right to bring a suit 
for redemption of the mortgage. Hence 
the plaintiffs’ suit is fit to be dismissed." 
The other defendants in the suit alleged 
by the plaintiffs to be proprietors 
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öf the remaining ,l12-annas share 
also disputed the plaintiffs’ right to 


redeem contending that by ithe par- 
tition which admittedly was made 
amongst the members of the family of 
the plaintiffs and the defendants! Nos.7 to 
' 99 that the plaintiffs acquired nó interest 
at all in the mortgaged prope r but got 
compensating interest elsewhere. Their 
case was that they between them held 


the whole of the shares in this property ' 


a‘ portion of which had been purchased 
from one or other ofthem by the mort- 
gagees themselves, At the trial it is 
quite true the mortgagee-defendants did 
not appear or call any witnesses. The 
other defendants,. however, did appear 
and they called: ‘evidence in opposition 
to that of the plaintiffs to show that at 
the partition which, admittedly took place 


some time ago the whole of the mort-' 


gaged property was divided up amongst 
the defendants "Nos. 7 to 39 and no 
po ortion of it at all went to the iplaintiffs. 

pon-that evidence the learned Judge 
came to the conclusion that the plaintiffs 
Jever had any interest in the} property 
&nd, therefore, that they were not 


éntitled to redeem. I may point out, & 


that this, is ‘not a case of the mort- 
gagee-defendants in a mortgage suit 
disputing the title of their mortgagor. 
The plaintiffs in this case | were not 
mortgagors. The mortgagor |was their 
ancestor in the year 1861. Their case 


was that they had succeeded to his pro- : 


‘perty. The defendants’ case| was that 
they had done nothing of! the sort. 

By the partition which took ‘place 
' between the members of that family 
they got nothing in this particular pro- 
perty. That was,in my opinion, a very 
proper issue, to be determined|in a mori- 
gage suit of this sort and lit is very 
different from the case of &imortgagee 
setting up a paramount title às: against 
.his admitted mortgagor. 

"When the case came before the learned 
District Judge on appeal he took the view 
that it was not competent to the Court in 
a suit for redemption to ,go into the 
question whether the plaintiffs: ihad or had 
not&n interest in the mortgaged pro- 
perty and as the mortgagee-defendants 
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I 
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' shrubs VUE on 
did not appear at the trial, sitoue land; 


. mn 


"they. had pit in & written statement con- 


testing the plaintiffs’ right, he came to 
‘the conclusion that the plaintiffs must . 
have judgment against the mortgagee- 
defendants, that is, the defendants Nos. 
1 to 6, notwithstanding that thé Judge of 
the Trial Court had found on the facts 
before him that the plaintiff had no in- 
terestin the property, and he further came 
to the conclusion, that it was not necessary 
in this suit to decide whether-the plaint- . 
iffs did or did not have an interest in 


‘the mortgaged property. In my opinion 


in taking that view he was wrong for the 
reason I have already given. I think, 
therefore, that the decision of the learned 
District Judge cannot stand, that his 
decree must be setasideand that the 
case must go back to him again to come 
to a conclusion on the question of fact 
about which there is evidence on the 
record and which was found in favour 
of the defendants by the Trial Court, 
namely, whether the plaintiffs have any 
title to the property.in suit. That is a 
question of fact. It has been set out'in 


. issue No.3 and it is, in my opinion, a 


vital issue in this case.’ The costs of this 
appeal will abide the final résult of 
e suit. 


Kulwant Sahay, J.—I agree, 
Z. K. . . Case remanded, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. 


- "BmEooND OIL APPEAL No. 489 or 1922, 


January 7, 1924. 
` Present :—Mr. Prideaux, A.J. O. 
i GANPATI AND OTHERS—PLAINTIFFS— 
` : APPELLANTS 
VERSUS 
SON. AJ I—DEFENDANT—RRESPONDENT, , 

Construction of document— — Trees to go 
with land— Tenant, whether owner of trees. 

An agricultural lease of land which could not 
be, Gulbyated until the trees standing--on it were 
cut, ' contained a "the soil : that the trees and 

e soil should go with the 
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Held, that the ownership of the trees and shrubs 
“passed with the land to the tenant’ 
Hiria v. Mahomed Siraj-ud-din Khan, 4 N. L. R. 


* 104, distinguished. 
Mon Mohini Gupta v. Raghunath Miser, 23 O. 209; 


12 Ind. Dec. (N. 8.) 139, referred to 

Second appeal from .the decree of 
the Additional District Judge, Wardha, 
dated the 31st July 1922, confirming that 
of the Munsif, Arvi, dated the 20th March 
1922. 
> Me D. T. Mangalmurti, for the Appel- 
lan 

te A. N. Chorghade, for the Respond- 


my UDGMEN 'T.—The question for my 
decision is the interpretation. of a clause 
in a registered patta dated the 28th 
November 1919 granted by the defend- 
ant malguzar in favour of new tenants of 
certain occupancy land. 

I am unable to accept as correct the 
interpretation put on'the material por- 
tion of the lease by the two Courts 
below, for their interpretation, iñ my 
opinion, violates the simple language of 
the condition or the stipulation in dis- 
pute. It seems that after the main body 
of the pgtta was written discussion arose 
whether the rights in the trees stand-, 
ing on the land should go with the land, 
and later on there was an interpola- 
tion in the document stating that the 
trees and shrubs standing on the soil 
should go with the land. It is argued 
that the plaintiffs on trying to cut the 
trees, complained that the malguzar pre- 
vented their doing so and they asked 
for a declaration that the trees were 
their property and for an injunction 
preventing the landlord from stopping 
their removing the trees, while the 
malguzar’s casé is that all he gavè the 


plaintiffs was & right to-‘cut the trees 


standing on the -land leased; but that 
the corpus of the trees remained his pro- 
ert; ° 
i The meaning of the Sanskrit word 
“Sah" is together with, along with, accom- 
anied by; and when aman executes a 
Tease and says that he gives with the 
land-the trees and shrubs, I take it the, 
words convey what they mean, and that 
the ownership of the trees and Bhrubs. 


asses with the land to the tenant.' If 
. when the discussion arosé, it had been 
) . 


+ 


ED. 


the malguzar'sintention that the corpus 
of the trees belonged to him after heing 
cut, surely this matter would have been 
made clear in the document. 

The Courts below had interpreted the 


lease adversely to the plaintiffs, but it 


Seems to me, on & full consideration of 
the language used in the lease, that the 
plaintiffs’ story is true and that they are 
entitled to the trees. The lease is an 
agricultural lease. The defendant ad- 
mits that the field cannot be cultivated 
until the trees are removed. 

Ihaveno quarrel with the principle 
enunciated in Hiria v. Mahomed Siraj; 
ud-din Khan (1). But a malguzar can 
contract himself out of his rights. IL 
was held in Man Mohini Gupta v. Raghu- 
nath Miser (2) that where & lease of & 
mouzah was granted for the express 
purpose of clearing jungle land and, 
bringing it under cultivation, and no 
reservation of the right in the trees was 
made in the lease, ihe. lessee had the right 
to appropriate the trees when cut. Thë 
present case is a stronger one. The land 
was given for cultivation, it could not 
be cultivated until the trees were cut, 
and the landlord not only made no re; 


‘servation of his rights in the trees but 


expressly transferred the rightin the trees 
together with the land. 

The result is that this appeal succeeds, 
The plaintiffs are entitled to a declara- 
tion that they are entitled to, the wood 
of the trees standing in the field when 
cut, and to an injunction preventing the 
landlord from interfering with their 
cutting of the trees or their taking of 
the wood. Plaintiffs will get their costs 
here and in the two lower Courts. . 

po Appeal allowed, 


1). 4N L R.104. 
) 23 0,209; 12 Ind. Dec. (x. a) 139.: 
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` ` MUNWA v, EMPEROR: 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. - 
CRIMINAL ÁPPEAL No. 140 or 1923. 
September 7, 1923. ` 
Present; —Mr. Dalal, J. C. 
MUNW A—APPRLLANT 
versus 
EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1860), s. 411— Property 
recewed at one time—Separate charges, whether can 
be brought—Sentence—Offence punishable with im- 
prisonment dnd jine—Fine, whether compulsory. 
Where property which is alleged to have been 
` stolen is recovered from the possession of an 


M 


accused person at one and the same time, he’ 


cannot be convicted of separate offences under 
section 411 of the Penal Code in respect of 
séparate items of property, unless there is distinct 
' evidence that property which forms thé subject 
ofthe charge in one case was received by the 
accused per differant circumstances and at ^a 


different time from property which is the subject: 


of the charges in the other cases. 

- Where the Pena! Code directs that in addition 
‘to substantive ‘sentence of imprisonment there 

shall also be a sentence of fina it does not mean 


that a fine must betacked on to asentence of ' 
The correct interpretation is that ` 


imprisonment. 
in such a case punishment of fine alone cannot be 
awarded, but there must be a sentence of substan» 
tive imprisonment. 


Appeal against an order of the Dis- 


trict and Sessions Judge, Rai Bareli, 
dated the 6th June 1923, ; 


_ JUDGMENT.—The lower Oourt has 
made a muddle of this case, Though 
the stolen property was recovered from 


the appellant's possession within three . 


days of the dacoity it failed to convict 
the appellant of dacoity but entered a con- 
. vietion under section. 412, Indian Penal 
Code, a futile proceeding. If the pre- 
sumption did not arise that the appellant 
was guilty of the principal charge of 
dacoity, there can be no presumption of 
his knowledge not only that the property 
"was stolen but that it was stolen during 


‘the dacdity. When the lower Oourt còn- 


victed the appellant of an offence under 


section 412 and learned that he. had. 


already been convicted of an offence 
recently under section 411, it ought. to 
have taken warning. I sent for the file 
of the other case and discovered that the 


‘property of that. case and of this case . 


under appeal was recovered from the ap- 


ellant on the same date, 18th February.' 


There is no -proof of separate receipt 
Us (41. It 
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‘of property found in the possession of 


- the appellant at one and the same time. 


Of the receipt of the stolen property the 
appellant has already been convicted and 
he could. not be convicted again, unless 


. there was distinct evidence that the pro- 


perty of this case was received by the 
appellant under different circumstances 
and at & different time from those of the 
other ‘property. When convicted under. 
section 412 the appellant was convicted 
over again of an offence of which he had 
already been convicted. As the lower 
Court did not draw the presumption of 
dacoity from the recovery of stolen pro- 
perty, it will be unfair to the appellant 
forme to do so in appeal. ‘For these 
reasons the conviction and sentence must 
be sêt aside, The appellant is: undergo- 
ing other sentence and so no order of 


' reléase is passed.. 


It may be stated for the information of 


"tbe Subordinate Courts that when the" 
"Indian Penal Code directs that in addi- 


tion to substantive sentence of imprison- 
ment there shall also be a sentence of fine 
it does not mean that a fine must be tacked 
on to a'sentence of.imprisonment. The 
correct interpretation is that: in such a 
case punishment of fine alone: cannot be 
awarded, but there must be a sentence of 
substantive imprisonment. : : > 

— t "Conviction eet aside, 


* CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE No. 3 of 1924, 
April 2; 1924, 


_ Present:—Justice Sir Ewart Greaves, KT., 


: end Mr. Justice Duval. 
HIRALAL CHANDRA PODDAR >° 
' AND, OTHERS—ACOUSED—PETITIONERS 
i “versus - ` ` 
JOGENDRA NATH LASKAR— 
. . - OPPOSITE PARTIES.. + I 
Penal Code (Act XLV of 1800), es. 995B, 858—~ 
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Execution of warrant—Absence of nane of person 
to be arrested —Assault—Rescue—O ffence 

À warrant which does not contam the name of 
the person to be apprehended exeeptin the head- 
ing where heis described as a ty to a ‘suit 
which is non-existent, 16 illegal, and an assault by 
the parson to be arrested under such a warrant on 
the person seeking to execute the warrant and a 
rescue of the person apprehended, do not con- 
stitute offences under sections 353 and 225B, 12- 
spectively, of the Penal Code. 


Criminal reference by the Sessions 
Judge, Khulna, dated the 2nd January 
1924. 


- REFERENCE.—The petitioners 
were charged under sections 225 B and 
353, Indian Penal Code, on the allegation 
that Hiralal failed to attend as a witness 
when summoned by the 
Officer, whereon the Settlement Officer 
issued a warrant of arrest against him. 
A Settlement peon in' executing the 


` warrant laid hands on Hiralal whereon 


he called up the two other petitioners 


who assaulted the peon and assisted - 


Hiralal to escape. Petitioners were con- 
victed and appealed but their appeal was 
dismissed. They now ask for revision of 
this appellate decision. me 

The warrant (Exhibit I) contains an 
obvious flaw. The name of Hiralal only 
appears in the heading (“Government v. 
Hiralal ”) of the proceeding for the pur- 
poses of which the’ witnesses’ attendance 
is required. Clearly many witnesses with 
various ħames might be wanted. in a 
case of “Government v. Hiralal” The 
name of the witness to be arrested 


is the most essential part of the warrant. : 


and thåt is lacking. 

The Appellate' Court held this flaw to 
be curable (“Hiralal could not be misled 
by it." The defence is the right of 
private defence and apparently the Court 


held that section 99, Indian Penal Code, 


applied—that the act was done in good 
faith though not strictly justifiable by 
law. 

But there is good authority for holding 
that section 99 applies to acts where 
jurisdiction’ is wrongly exercised not 
where there is complete absence of 
jurisdiction. ` I š 

I, therefore, recommend that the find- 
ings &nd sentences of the lower Courts 


he reversed, on the ground that the peon 
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Settlement , 


` ms you will have to wash 


,Bevérely that she died ; 
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acted without jurisdiction and conse- 
quently was not a public servant within 
the meaning of section 353, Indian Penal 
Code, and further that the petitioners’ 
apprehension was not lawful within the 
meaning of section 225 B, Indian Penal 
Code. It thus appears that the offences 
were not made out against petitiners, and 


` their conviction is not legal. 


Babus Bir Bhusan „Dutta and Khirode 
Narayan Bhuiya, for the Accused. 

ORDER.—We accept the Reference 
for it appears that the warrant does not 
contain the name of Hiralal who ' was 
to be apprehended thereunder except 
in a heading where he is described as 
a party toasuit which is non-existent. 
Under the circumstances, the warrant 
clearly was bad and we accept the 
Reference on that ground and set aside 
the conviction-and sentence of the ac- 
cused, - 

The bail-bonds are vacated. 


Z. K. Reference accepted, 


:QUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL APPEAL No. 140 oz 1923, 
May 15, 1923. 
Present:—Mr. Dalal, J. G. 
GUÜRDIN-—-ACOUSED—À PPRLLANT 

` versus 
EMPEROR- RESPONDENT. 

Penal Code (Act XLV of 1800), 8 300, Excep. 1 
—Intrigue, wife carrying on, with another—Hus- 
band asking wife to liye amicably—Shameless 
answer— Grave, and sudden provocation. ` 

The accused's wife was carrying on an intrigue 
with a neighbour and when the matter was brought 
before the Panchayat, she said that whether sho 
had any intrigue or not, since she was charged, 
she would carry it on from t moment. The 
Panchayat, however, advised her to live amicably 
with her husband.’ Next morning, the husband 
suggested that they should leave the village and 
go and settle in another village. Her reply was, 
“you go, I shall not. Ifyou try too much to sto 
ur hands of me and 

he assaulted her go 


shall go away.” Upon thi 


* 


M 


"been held to-induce her td 
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Held, that the answer given by the, deceased of 
a determination to leave him and disgrace him 
was sufficient to cause grave and sudden provoca- 
tion and that consequently the act of|the accused 
fell within Exception 1 to section 309jof the Pena 


8 x - 
Appeal -against an order of the Addi- 
tional.Sessions Judge, Kheri, dated. the 
9th March 1923. . P 
aoe Government Pleader, for the 
i 


rown. . ; 
JUDGMENT.—The learned Addi- 
tional Sessions Judge of Kheri has 
convicted the appellant, Gurdin, of an. 
offence under, section 302; Indian Penal 
Oode, for causing the death of his wife 
Musammat Phulbasa, The murder was 
committed on the 16th January last: in 
the morning inside the appellant's house. 
The question-to decide is whether the 
act falls within Exception: 1 | to section 
300. It is common ground, that „the 
woman had fallen in love with a neigh- 
bour Pragi Lodh and a Panchayat had’: 
give up 
the friendship. There is nho witness 
except the appellant bimself,as to what 
exactly happened immediately prior to 
the assault, and the learned Judge pre- 
fers to believe the first statement of con- 
fession made by the appellant'on the 19th 
January 1923. He interprets: that state- 
ment as one alleging grave provocation 
proceeding from the wife but not sudden. 
T have read that statement and consider- 
ed it with the help of the learned 
Government Pleader. The jinference I 
draw from it is that the provocation given : 
by. the wife was sudden.jas well as 
grave. lentirely agree with the lower 
Oourt in its belief that the statement is 
a.genuine one. The language itself is 
proof thereof. The record is carefully 
madé in the very words of tlie appellant. 
He has described how the woman was 
recalcitrant in the presence of the Pan- 
chayat and answered them back by say- 
ing that, whether she had any intrigue 
with Pragi or not, when she was charged 
she would carry on an -intrigue from 
that moment. The Panch-replied to her. 
in words of wisdom that! the ties of 
married life should not be| broken up 
and, even after the commission of one 
fault, husband and wife can live amic- 











ably together on -making payment of a 
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fine to Panchayat. Husband and wife 
went home ånd the appellant .describes 
what happened on the morning of the 
occurrence. On getting up, he repeated 


‘the advice of the Panch that he was pre- 


pared to pay fine and overlook any offence 
committed in the past. He suggested 
that they should leave the village and 
go and settle in another village Motipur. 
On this her-sharp reply was tum jao, 
ham na jai, agar bahut atkatho to ‘hath 
dho kar-rah jaoge wo main chali jaihon 
(you go, I shall not. Ifyou try too much 
to stop me you will have to wash your 
hands of me and I shall go away) No 
doubt bickering between the two had 
been going on for some days, but a 
shameless, answer like the one quoted 
was sufficient to give fresh provocation 
with a suddenness unexpected by’ the 
husband. After the Panchayat the hus- 
band was in hopes that his forgiving 
temper’may win over his wife and the. 
answer which he received of a determina- ` 
tion to leave him and to disgrace him. 
must have come upon himwith a sudden: 
force. The appellant does not know 
exactly what circumstances -would save 
him from punishment for murder,'so I 


‘believe that what he stated in his con-' 


fession of 19th January was true.. . 
In the result I set aside the conviction. `-- 
under section 302, Indian Penal Code, and 
convicting the accused under section 304, . 
reduce the sentence to rigorous imprison- 
ment for seven years.: f 
N. K. Conviction set aside, 
N.H. | I 
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ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 481 or 1928. `’ 
October 14, 1922. š ^ 
Present:—Mr. Justice Stuart. ., 
.BHMPEROR-PROSSOUTOBR.- : 
ve I versus , . 
:"Musammat BASHIRAN AND 


— ÁOOUSED. š 
Criminal Procedure Code (Act V of 1898), ss. 430, 


OTHERS ^ 


J 
. 
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` 497—Bail: mn non-bailable offences High ` Court, 


interference by-—Notwe to opposite party 

Sections 497 (3) and 439 of the Criminal Pro- 
cedure Code empower the High Court to set aside 
an order of a Magistrate allowing bail ma non- 


| , bailable offence, after notice to the opposite party 


Peisons accused of non-bailable offences should 
not be released on bail asa rule, but they may be 


‘so released if there are reasons for believing that 


: ing bail 


the case against them is such that it 18 not likely to 
succeed, or if there are special circumstances justify- 


Criminal reference made by the 
District Magistrate, Aligarh. : 
ment-Advocate, for the Crown. 

Mr. M. A. Aziz, for the Accused. 

JUDGMENT. : 

Stuart, J.—This is an application in 
revision by the District Magistrate, 
Aligarh, to set saide an order allowing 
bail to Bashiran, Begam and Masita on 8 
murder charge. It is open to this Court 
to, set aside such an order under the 
Provisions of section 497 (3) and sec- 
tion 439 of the Code of Criminal Proce- 


dure [Imperatrix v. Sadashw- Narayan- 


(1)] but notice must first issue to''the 
pus Let notice go ‘to Bashiran, 

egam and Masita to show cause why 
the order admitting them to bail should 
not be set aside. I 


After the above notices ‘were served 


: Mr. Justice Stuart passed the following 


JUDGMENT.—Notices served on 
Bashiran, Begam and Masita. They are 


‘absent and unrepresented, The facts are 


these. These three persons have been chal- 
laned by the Police on a charge of murder 
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should not be released on bail as a rule,. 
but they may be so released if there are 
reasons * for believing that the case 
against them is such-that it is not likely: 
to succeed, or if there are special cir- 
cumstances justifying bail. The’ view of 
the Magistrate is opposed to the law. In 
this case there was nothing which justifi- . 
ed the release of these three persons on 
bail, and there was every reason why bail 
should be refused. Under the provisions 
of sections 439 and 497 (3) of the Code of 
Oriminal Procedure I set aside the’ order 
admitting Bashiran, Begam and -Masita to’ 
bail, and direct them to be arrested, and 
committed to custody during the pro- 
ceedings in the Magistrate’s Court. This: 
order will not prejudice a subsequent 
application to the Magistrate to admit 
them to bail if sufficient cause under 
section 497 of the Code of Oriminal 
Procedure be found at any future date. 


Reference accepted; 
Order set aside. 


under section 302 of the Indian Panal ` 


Code and other charges. There is con- 
siderable evidence against- them. The 


: offence of murder is, of course, non- 


bailable. The Magistrate admitted them 
to bail. He states that when he passed 
that order he had ‘no knowledge of the 
facts one way or another. His inter- 


“pretation of the law is that all persons 


accused of non-bailable offences should 


be released on bail unless and until , 


the Court is satisfied that there are 
good grounds for believing them to be 

uilty. This view is absolutely mistaken. 
Peno accused of non-bailable offences 


(1) 22 B. 519; 11 Ind Dec, (s, s) 947. 


OUDH JUDICIAL COMMIS- '. 
: SIONER’S COURT. 
CRIMINAL APPLICATION No. 40 or 1923. 
- May 19, 1923. i 
Present :—Mr. Dalal, J. C. 
JBRIJ MOHAN LAL-—-Acovsgp— 
` APPLICANT 


versus 
EMPEROR-—CoMPLAINANT— 
OPPOSITE Parry, t. 
Criminal Procedure Code ( V of 1898), s. ¿81 
—Appeal, summary dismissa of—Judgment, whe . 
ther should set forth reasons. i 


` 


. cant. 
The Government Pleader, for the 


` atan early date. - 


p. 


D i Y ` $ 
s : | 
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Where a Court rejects an appeal under section 
421 of the Oriminal Procedure Codé it should 
record shortly its reasons for such rejeotion m 


view ofthe possibility of such an order being 
challenged by an application for revision 


a $5) 05-8 fad De Nannhu, 17 A. 241; -A. W. N. 


ec. (N 8.) 480, followed 


Application for revisión against an order -` 


of the Sessions Judge, Gonda,|dated the 
28th February 1923, upholding an order 


ofthe Magistrate, First Claes; dated the’ 


18th January 1923. 
: Mr. R-F. Bahadurji for the Appli- 


Crown, - 


.JUDGMEN'T.—I think Mr. Baha- 
' durji, applicant's learned Counsel, is cor- 


rect in urging that this appeal'should be 





re-heard by the Session Judge of Gonda.. 


A plea of insanity was raised in the Trial 
Court. No doubt it was a Jail 
Full Bench of the Allahabad High Court 
pointed out in Queen-Empressiv. Nanhu 
(1) that it was advisable that a Court when 
rejecting an appeal in a criminal case 
under the provisions of section! 421 of the 
Code of Criminal Procedure, should 
record shortly its reasons for such rejec- 
tion in view of the possibility of such 





order being challenged by an application , 


for revision. In the. present case it is 


` impossible to say how far the Sessions 


Judge considered the legal plea of insan- 
ity raised by the appellant. T get ‘aside 


the order of the lower Appellate Court. 


dismissing the appeal and diréct that the 
appeal be re-heard by the Sessions Judge 


M. D, J. 


Q)17A 241; A W. N (1803) 08, 


8 Ind. Dec. 
(x. 8.) 480. , 
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Ovder set aside. ` 
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CALCUTTA HIGH COURT. 
DEATH RxrERENCE No. 5 or 1928. 


I 


` CRIMINAL APPEALS Nos. 281 AND 295 OF, 


July 30, 1923. 
Present:—Mr. Justice Newbould and 
` Mr. Justice C. O. Ghose. 
HASSENULLA SHEIKH—Accusep 
: te. versus ` 
EMPEROR—OPPOSITE Party. ., 
Criminal ‘Procedure Code (Act V of 1898), ss. 226, 
997—Sessions trial—Addttional charge—Murder, 
trial for—Chemical examiner, report of—-Blood, 
absence of, at place of occurrence, effect of. 
Under proper circumstances a’ Sessions: Judge 
has power to add a charge distmet from the 


charges framed by the- Committing Magistrate. ' 
. [p 487, col 2] . : 


Certain accused were committed for trial to the 
Sessions Court on a charge relating to the murdor 
ol one man and huit caused to another The 
Sessions Judge added to the charge ccunts rclat- 
ing to the muider of the latter 


eld, that the Sessions Judge acted properly and ‘ 


within his powers in adding the charges. [ibid.] 
Case-law discussed. 


Where there is strong direct evidence of a - 


murder having been committed at a particuler 
place, the mere fact that the chemical examiner is 
unable to discover blood on leaves, grass and earth 
collected from the alleged place of occurrence, is 
not sufficient to rebut thé direct evidence. [p 488, 
col 2] m ] 

Reference and appeals against the 
convictions and sentences passed by the 
First Additional Sessions Judge, Mymen- 
singh, dated the 14th May 1923. - 

Babus Manmatha Nath Mukerjee and 
Birendra Kumar De, for the Accused. 

Mr. Orr, for the Crown. 


` JUDGMENT.—Hassenulla Sheikh 
has been sentenced to death by the -First 
Additional Sessions Judge of Mymen- 
singh and the proceedings have been 
submitted to this Court under section 
374 of the Code of Criminal Procedure. 
Hassenulla Sheikh has "also ‘appealed 
against his conviction and so: have two 
other accused, Rezatulla Sheikh and 


-| Tamez-Sheikh who were convicted at the 


same trial. _Hassenulla presented & sepa- 
rate Jail appeal and also a joint appeal on 
behalf of the three accused was filed by 
their Pleader. RE : ° 

Tn addition to these three appellants 
‘one Farid Sheikh was: also tried with 


r 
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` them. Hassenulla Sheikh whs charged 
on two separate counts with having com- 


mitted murder of two persons, Moulavi, 


Mahjazal Huq and Kaimulla. The other 
three accused were charged on two sepa- 
rate counts with having, ' in furtherance 
of the common intention of all, committed 
murder of these two persons, offences 
-punishable under section 302 read with 
section 34 of the' Indian Penal Code. 
Rezatulla was further charged with hav- 
ing voluntarily caused. hurt to Kaimulla 
with a cutting instrument. The Jury 
unanimously found Farid Sheikh not 
guilty giving him as they said the benefit 
of the doubt. 
one they found the other three accused 
guilty on all the charges framed against 
them, The Sessions Judge sentenced 


Hassenulla Sheikh to death and the other ` 


accused to transportation for life. 

The facts of the case according to the 
prosecution evidence are as follows: The 
_ murdered man Moulavi Mahjazal Huq 
. was a Zemindar of Ohikajani in the 
Jamalpur Sub-Division of the Mymen- 
sing District. Ths three appellants and 
- the father of Farid were his tenants and 
had been refractory since the year 1327 
B. 8. supporting the claim of the 
Moulavi's son-in-law Abu Mia that the 


Jand held by them had been given to: 


Abu Mia's wife. A criminal case had 
been instituted by Mohammed Nur-ud-din 
(P. W. No. 28) the Moulavi's gomostha ‘on 
the allegation that execution of a decree 
against Tamez had been resisted. Tamez, 
Farid and others were accused in that 
case. The case was fixed for hearing 


at Jamalpur on the 4th December last. 


and the Moulavi and Nur-ud-din were 
there on that date. Nur-ud-din returned 
home that night and ‘was told to send 
_some one io meet the Moulavi the follow- 
ing night. On the night of the 5th Decem- 


ber the Moulavi arrived at Prodyotnagar : 


Railway station at about 10 p. m. and was 
mot by two of his servants Kaimullaa 
barkendaz, and Imam Sheikh (P. W. 
.No. 6). They went towards Ohikajani 
going through some fields till they reach- 
eda Local Board Road running North 
and Sou'h: parallel to the Railway line. 

` It was the.night after the full moon. 
° Kaijmulla went firstcarrying the Mou]avi'g 
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bundle .of clothes and Imam Sheikh 
followed behind the. Moulavi carrying 
some radishes, plantains and a water 
pot. When they had gone about three 
quarters of a mile from the Railway sta- 
tion they were attacked by the four 
accused persons.  Hassenulla. stabbed 
the Moulavi on the back with. a knife. 
Kaimulla then seized Hassenulla but 
was attacked by Rezatulla who cut him 


«with a banki dao on the head. Kaimulla 


in consequence let Hassenulla go and 
seized Rezatulla. Hassenulla then stab- 
bed Kaimulla on the back. After that 
the accused ran away. Imam who had 
not been touched ran to the Moulavi's 
bari and returned with Azizul Huq (P. 
W. No. 21), a son of the Moulavi and - 
Bhadu and O Miz (P. Ws. Nos. 22 and 
23), twoservants of the Moulavi's younger 
brother Fazlal Huq (P. W. No. 30). Be- 
fore Imam's return with these witnesses 
Azijar Rahaman, Amiz-ud-din and Joyn- 
ulla (P. Ws. Nos. 13, 12 and 19) who were 
also returning from the Railway station 
came to the place of occurrence. They 
found the Moulavi being supported by - 
Kaimulla and both were bleeding. News 
was sent to Azizul's father Golam Wahed 
(P. W. No. 20) and when he arrived on 
the scene the Moulavi was dead. Golam 
Wahed sent for palki bearers and the 
dead and the wounded men were carried 
to the Dewanganj Police Station. There 
the Sub-Inspector Jagathandhu Biswas 
(P. W. No. 31) commenced taking a first 
information from Kaimulla. As Kaim- 
ulla commenced vomitting the Sub-' 
Assistant Surgeon of the neighbouring 
Dispensary Moulavi Wahed Ali. Khan 
(P. W. No. 3) took him. there for treat- 
ment. The Sub-Assistant Surgeon gave 
Kaimulla some medicine and andaged 
his wound. Hethensent fortheSub-Regis- 
trar Sudhansu Bhusan Roy (P. W. No. 4) 
to take his dying declaration. After this 
had been recorded Kaimulla was taken 
back to the Thana where the Sub-Inspec- 
tor finished recording his firstinformation. 
It was then about 1 4. x. and Kaimullah 
and the dead body were sont to Jamalpur. 
Kaimulla was admitted to hospital at 7 
A. M. on the 6th December, The Assistant 
Surgeon ,in charge, Dr. Jamini Kanta 
Ben Gupta (P. W. No, 2), considered his 


rox > 


` Yol: 83] | 
HASSENULLA SHEIKH V. EMPEROR. 5 


condition critical, so he sent for the 
Magistrate to record his d 

‘tion. The Deputy Magistrate . Babu 
Dinendra Nath Saha (B, W. No. 1) 
‘reached the hospital at 8 iam. and re- 
corded Kaimulla’s statement.- Kaimulla 
died the next day at 1-39 r. m. When 
his body was removed from the bed a 
bundle of notes of the total value of 
Rs. 205 was found. The} accused were 
all arrested on the 6th December, 


On behalf of the appellants itis con- 
tended that the trial was illegal on the 
. following. greunds. The 


cae 
b t4 


: charge relating to the murder ofMoulavi 
Mahjazal Huq and the hurt caused to 
Kaimulla by Rezatulla. The Sessions 
Judge added the counts relating to the 


accused were. 
committed for trial on the counts of the. 
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ing. declara- -` 


murder of Keimulla. Itis urged that in . 


so doing he acted in excess of his.powers 
under sections 226 and’ 227 of the Code. 
In support of this contention the cases 
of Birendra Lal Bhaduri v. Emperor (1), 

ucen-Empress v. Appa Subhana Mendre 
(2) and Queen-Empress v. Kharga (3) ave 
cited, The facts of the Bombay and 
Allahabad cases more closely resemble 
' the facts of the present case. Though in 
both these cases the ; conviction was 
upheld, this was done on the ground 
that though there was an irregularity it 
was cured by the provisions of section 


537, Criminal Procedure Code, a ground. 


of doubtful validity since the decision . 


of the Judicial Committee in Subra- 
"mania Ayyar y. King-Emperor (4). But 
these decisions have; been rendered 
obsolete by the definition of “ charge " in 
section 4 (1) (c) which was inserted for 
the first time in the Code of Criminal 
Procedure’ of 1898. This alteration of 
the Code is in accord [with the dissent- 
ing judgment of Scott, J., in the Bombay 
case cited above. The decision.of the 
majority in that case was also expressly 
dissented from by Straight, J., in the 


| . Vr 
781, 1 Or L J. 794. 
. (N 8)'507 
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2 Weir 271; 8 Sar. P. 


W. K. (1886) 254; 5 Ind. Dec., 
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case of Queen-Empress v. Gordon (5). 
‘There can be no doubt that these dis- 
sentient judgments are in accordance 
with the law as it now stands and that 
under proper circumstances a, Sessions 
Judge has power to add a charge distinct 
from the charges framed by the Com- 
In the Calcutta case 
cited—Birendra Lal Bhaduri v. Emperor 
(1)—the facts are clearly distinguishable 


from ‘those of the present case. The . 


principle on which that case was decided 
is stated at the conclusion of the judg- 
ment in the following terms: “The 
Sessions Court is not a Court of original 
jurisdiction, and though vested with 
large powers for amending and adding 
to charges can only do so with reference 
to the immediate subject of the prosecu- 
tion and committal and not with regard 
to.matter not covered by the indict- 
ment." In the present case the murder 
of Kaimulla was an immediate subject 
of prosecution. In the order of commit- 
ment the Magistrate states: “There is 
ample evidence to show ‘that Hassenulla 
committed murder by intentionally caus- 
ing the death of the Moulavi and his 
servant Kaimulla and that Tamez, Farid 
and Rezatulla in furtherance of the com- 
mon intention with Hassenulla committed 
murder by intentionally causing the 
death of the Moulavi and his servant 
Kaimulla,” : ; 

Under these circumstances and for the 
reasons given we hold that the Sessions 
Judge acted properly and within his 
powers: in adding the charges relating 
to the murder of Kaimulla. . 

If the prosecution evidence be believed. 
there can be mno doubt as to the guilt 
of the three accused who have been 
convicted. In their statements before 


J 


the Oommitting Magistrate and the . 


Sessions Judge the accused made no 
defence beyond a bare denial of their 
guilt. At the trial two lines of defence 
were put forward. It was suggested that 
Kaimulla himself might have killed the 
Moulavi and been ‘fatally wounded by 
him and also that some persons unknown 
aitacked both the deceased and Kaimulla 


was induced by the Moulavi's brother - 


| (e 525; A, W. N.. (1887) 155; 5Ind, Deo, 
N, 8, ees ; . 
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- Fàzlal Huq to implicate the, accused. 


` Before us the defence urged is that the’ 


“assailants were not really recognised and 
the present accused have been implicated 
because they were suspected’ on account 

-of their quarrel with the Moulavi. The 
evidence as to the identity of the accused 

-consists of the statements of Kaimulla, 
.the direct evidenee of Imam and the 

-circumstancial evidence of witnesses who 
saw the accused going to or. from the 
place of occurrence. 

It'has been strongly contended that 


the statement made by Kaimulla at the - 


Thana, by intrinsic .evidence strongly 
. supports the case for the defence that 
he did not recognise his assailant. This 
first information was partly recorded 
before and partly after Kaimulla was 
-taken to the dispensary. Though no 
evidence was elicited as to how much 
of this statement was first recorded it 
is suggested that the interruption took 
place before he had given the names 
of the assailants and that he was tutored 
at the dispensary to give'the names of 
the accused. This suggestion is based 
on the fact :that in the first information 


the occurrence is first describéd without ` 


naming the assailants, “four men came 
out... one of them stabbed the Moulavi 
‘Sahib, I and Imam held him, ete." 
This is followed by the statement “I 
recognised the four men as Hassenulla, 
Rezatulla, Farid and Tamez,” .and a 
repetition of the manner in which the 
wounds were inflicted giving the names 
of Hassenulla and Rezatulla 
We are unable to accept this sugges- 
tion. m the evidence of the Sub- 
Assistant Surgeon and the Sub-Registrar 
as to what happened at the dispensary 
it appears highly improbable that Kaim- 
ulla should then have been tutored. 
` Tt is not improbable that Kaimulla 
should have commenced ‘his description 
of the occurrence by first speaking of 
the assailants without naming them 
ethough he knew their names. We find 
Imam telling his story in a somewhat 
-similar manner both before the Com- 
mitting Magistrate ard the Sessions 
Judge. On both cceasions before he 
named any one he deposed that four 
men rushed cut and one struck the 
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Moulvi witha knife. But there is also 
abundant evidence that before Kaimulla 
was taken to the Thana, both he and: 
Imam named the accused: and we see. 


"no reason to doubt that they did so. 


There are some discrepancies in the 
three recorded statements of Kaimulla 
and the evidence of Imam. The most 


‘important is the omission of Faird's 


name in the last statement of Kaimulla. 
This, no doubt, was the reason why 
Faird was acquitted. As regards the 
commencement of the occurrence and 
the manner and the persons by whom 
the wounds were inflicted, the stories 
are consistent in main details without 
anything to suggest that either of them 
concocted story. There 
was bright moon-light, so the accused 
could casily be recognised, It is highly 
improbable that Kaimulla should have 
accused persons other than those who 
actually wounded him. The case is 
weakest against the accused Tamij-ud- 
din. Thestor yin Kaimulla'$laststatement - 


‘that he raised a lathi to strike Tamez is 


criticised on the ground that it appears 
from Imam’s evidence that he had Kaim- 
ulla’s lathi. But from the deposition of 
the Deputy Magistrate who recorded the 
statement it appears that what Kaimulla 
said was that he' picked up a lathi and 
this may have been dropped by Imam 
who was undoubtedly too frightened to 
render any assistance. Imam “is said to 
have been called pugla or half-witted hut 


there is nothing on the record to in- 


dicate that this was more than a nick 
name and that his intellect was in any 
way affected. 

The case for the prosecution as a whole 
is attacked. by a suggestion that the: 
place of occurrence was elsewhere than 
that alleged. This suggestion is based 
on two facts. The first is that earth, 
leaves and grass taken from the alleged, 
place of occurrence weré sent to the | 
chemical examiner but no blood was 
detected in them by him. The second 
is that the Local Board Road was not 
the most direct or the most usual way; 
for the Moulavi to go hcme from the 
Railway station. The negative efect of 
the chemical exminer's ieport is not 
sufficient to rebut the strong direct evi- 
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dence as to the place of occurrence. The 
witnesses who might have explained why 
the less direct route was chosen were 
not questioned on this point. We get it 
from the Sub-Inspector that there were 
rumours that people were conspiring to 
kill the Moulavi and this may well 
have been the reason for his preferring 
to go home by the more public though 
longer road. 


The finding of the money on Kaimulla's 


bed after his death is unexplained. It 
is certainly significant that the amount 


agrees very nearly with the sum that. 


was in the Moulavi's possession accord- 
ing to an acceount found on him. But 
itis impossible to make any «deduction 
which assists the case either for ‘the 
prosecution or defence. : 
Having regard to the strength of the 
case against the appellants on the direct 
evidence, the, circumstancial evidence is 
of little importance. Though the Jury 
have not thought this evidence sufficient 
to remove their doubts as to the guilt-of 
Farid, it cannot be altogether rejected. 
The strongest evidence is -that ‘of 
Amez-ud-din who says he recognised the 
. four accused when they were running 
away from the scene of the murder. We 
see no reason to doubt the independence 
of Golam Wahed and-the other witnesses 
of his household and their evidence is 
very strong corroboration of the pro- 
secution story both. as to the place of 
occurrence and as to the recognition of 
the assailants by Kaimulla and Imam. . 


Of the othér points that have been 


urged in attacking the case for the pro- 
‘secution the most important is the denial 
of Fazlal Hug that he had any ill-feeling 
with his brother the Moulavi at the 
. time of his death. That seems to be 
false but we see no reason in consequence 
to draw an inference that  Fazlal 
Huq has heen*concocting evidence to 
implicate the present accused. His ex- 
planation of his delay in starting for 
the scene of occurrence is not unreason- 
able. We do not think it necessary to 
refer to discrepancies in the evidence 
which appear to us of little importance 
as for instance the number of Kaibartas 
who came to the scene from the- adjoin- 
; ing bustee. +~. oe igs Š 
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Ona full consideration of the: whole 
of the evidénce and the able arguments 
of the learned Pleader who 'eonducted 
the defence we find ourselves in entire 
agréement with the learned Sessions 
Judge and the majority of the Jury as 


to the guilt of the accused who have ` 


been convicted. . 


In the case of Hassenulla on the refer- 
ence ünder section 374 it was our duty 
to satisfy ourselves that the finding of the 
Jury on the facta was right. On a con- 
sideration of the evidence for this pur- 
pose we have also come.to the conclusion 
that the appellants Rezatulla and Tamez 
were rightly convicted. In their case 
we cannot alter or reverse the verdict 
of the Jury unless we are of opinion that 


such verdict is erroneous owing to a . 


misdirection by the Judge or to a mis- 
understanding on the part of the Jury of 
the law laid down by him. We find no 
misdirection in the charge to the Jury 
either on the law or the facts which was 
likely to- mislead the Jury. The only 
point of law of any difficulty was the 


application of section 34, Indian Penal. - 
The Jury's attention was drawn: 


Code. 
to the essential point that it was neces- 
sary to find that there was a common 
intention of all the accused to commit 
each of the murders, and that each of 
the murders was committed in further- 
ance of that common intention. On the 
facts, though the learned Sessions Tudge 
expressed his opinion adversely to the 


accused on several points, reading the- 


charge as a whole it cannot be said 
that he did so improperly. "We ses no 
reason to suppose that the Jury did not 
fully realise that it was their duty to 
form their own opinion on the facts. 


We hold, therefore, that the ‘verdict of 
the Jury as.against all three appellants 
should be upheld. We believe that they 


deliberately waylaid Moulavi Mahjazal 


"Huq with the intentionof killing him. 


From the -nature of the fatal wounds on 
Moulavi Mahjazal Huq and on Kaimulla 
Sheikh,there can be no doubt that 
Hassenulla Sheikh killed both these 
persons intending to do so. For these 
offences the’ maximum penalty of the 
law is not too severe, i 
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' We accordingly dismiss these appeals 
and confirm the sentence of death passed 
on, Hassenulla Sheikh. 

Z. K. Death sentence confirmed ; 
Appeals dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL APPEAL No, 493 oF 1923. 
February 12, 1924. 
Present:—Mr, Wazir Hasan, J. C. 
OHEDI LAL-—AOCCUSED— APPELLANT 

- — versus . 
EMPEROR-COMPLAINANT— RESPONDENT. 
Penal Code (Act XLV of 1860), 8 198—Witness 
correcting statement in same deposition—O ffence, 
whether committed. 


A witness is not guilty of perjury if he corrects 
a statement of his previously made in the same 
deposition [p.490,col 2.] : . 
Appeal against an order of the Addi- 
. tional Sessions Judge, Sitapur, dated the 
-13th October 1923. i 
Mr. St. G. Jackson, for tho Appellant. 
` The’ Government Plead?r, for the 


Crown. I 
JUDGMENT.—This is an appeal 
under section 476 (b) of the Code of 
Girminal Procedure. The appellant, Chedi 
Lal, was a witness for the defence in a 
Sessions trial in the Court of the Addi- 
, tional Sessions Judge of Sitapur Acting 
under section 476 of the said Code the 
learned Judge has made acomplaint to 
the District Magistrate of Sitapur for the 
prosecution of Chedi Lal under section 
193 of the Indian Penal Code in respect 
of certain statements made by Chedi Lal 
in his evidence in the Sssions trial. I 
have examined the statements with regard 
to which the complaint for the prosecu- 
tion of Chedi Lal has been made and 
have come tothe conclusion that there 
' is no case against Ghedi Lal for an action 
being taken under section 476 of the Code 
: of Criminal Procedure. I will consider 
these statements seriatim. 
Ghedi Lal was asked in cross- 
examination as to whether one Karhle 
, had or had not told Ohedi. LA that he 
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(Chedi Lal) had made Mohan (the accus- 
ed) run away after the murder. CHedi 
Lal's answer to this question tvas-“yes.” ' 
Then he added voluntarily ‘that Karhle 
did not say so at the time and further 
added in the same breath that Karhle 
never said so to him, It will thus be 
seen that the original question to answer 
which Chedi Lal made three attempts 
involved both the alternatives, the 
positive and the negative as to whether 
Karhle had madethe statement recited 
in the question. Ghedi Lals simple 


. answer in bare affirmation is difficult to 


be definitely made referable either to the 
positive or to the negative alternative 
of the question. In any event, he said 
at once that Karhle had never said that 
to him (Chedi Lal). Further if a witness 
has said ‘yes’ to acertain question imply- 
ing thereby a positive statement and if 
he wants to correct that by making a 
statement in the negative how'he can do 
so without contradicting himself, surpasses 
my comprehension, and it is a well- 
understood principle of law that & witness 
is not guilty of perjury if he corrects a 
statement of his previously made in the 
same deposition. . - 
Chedi Lal was asked the following 
question :— ' 
Chaubar Singh ne kya bat kaha thi? 
And he gave the following answer to it, 


“Usne yeh kaha tha ki Karhle Chaukidar 


ke gaon ko Chet ki dulhin ko main ne 
jate hue dekha aur kuchh usne nahin kaha 
tha.” Having said this Ghedi Lal pro- 
ceeded to narrate as to what else had 
happened in the presence of Chaubar 
Singh. Soon after he had finished this, 
a question was again launched as 
follows:— 

Chaubar Singh ki guftgu se tum kaise 
samajh gae ki Chet mar dala gaya? ¿Po 
this question Chedi Lal answered as 
follows:— 'Chaubar Singh ne mujh se yeh 
bhi kaha tha ki Chet mar dela gaya.” Then 
he was confronted with the two answers > 
given ahove. In reply he said that he 
had already stated that Chubar Singh 
had told him that much also that Chet 
had been killed. 

Inthe firstinstance, Chedi Lal was asked 
a general question as to what Chaubar 
Singh had said. In answer to that he 
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seems to have stated a part of the conversa- 
tion amd added that Chaubar Singh 
said nothing else. Almost immediately 
he was specifically questioned as to how 
' he inferred from the conversation which 
he had with Chaubar Singh that Chet 


had been killed. To this specific ques- 


tion he gave a specific reply that Chaubar 
Singh toldhim that. Tomy mind what 
was vague first was made clear after- 
wards. The matter was not dropped 
but pursued further till we came to the 
following, question put to Chedi Lal 
again :— 

"What words did  Ohaubar Singh 
use in conveying the information to you 
that- Chet had been killed?" Ohedi Lal 
answered "Chaubar Singh told me that 
Chet's wife had goneto the chaukidar 
for the reason that Ohet had been killed 
Chaubar said nothing else to me." This 


statement of Chedi Lal seems to me to. 


combine both the statements which he 
had made at first and.which he had 
made soon after, both of which I have re- 
fered to above, and is, therefore, consistent 
with what he had stated already. The 
witness is heckled further on the sane 
point. He is asked. ` 


."Had he or Mathura Prasad or any one- 


else asked Chaubar Singh or not as to 
who had killed Chet?" Chedi Lal replied 
“Neither Mathura Prasad nor any body 


else nor I asked as to who had‘ killed ` 


Chet?" Nó, fault can be found with 
that statement. He was again question- 
ed and ia answer he said:—“After having 
received the information from Chaubar 
Singh the only +talk/that took place was 
‘that I had asked Mathura Prasad ás to 
what should now be done: no other talk 
took place.” The answer was followed 
immediately after by another question:— 

“How is it that having heard of the 
murder of Chet from Chaubar Singh you 
did not enquire immediately as to who 


killed Chet?" To this question Chedi Lal: 


answered that Chaubar Singh told him 
nothing more. The question was repeat- 
ed. Ohedi Lal answered again “Mathura 

Prasad asked Chaubar Singh as to what 
bad andhad not happened and Chaubar 
Singh had replied that Chet's wife had 
told him nothing: more" Now .the 
Becond answer which Chedi Lal gave to 
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the question being repeated.to him was 
not with reference to himself but with 
reference to what had passed between 
Mathura Prasad -and Chaubar Singh. 
Therefore, his previous answer that 
Chaubar Singh had ‘told him nothing 
more is not in contradiction of the latter. 

On the above grounds, I set aside the 
order of the lower Court and in terms 
of section 476 B of the Code of Criminal 
Procedure direct the withdrawal of the 
complaint made against Chedi Lal under 
section 193 of the’Indian Penal Code by 
the learned Additional Sessions Judge of 
Sitapur. 


K. 8, D. ‘Appeal allowed, 


CALCUTTA HIGH COURT. 
, ČRIMINAL APPEAL No. 170 or 1924. 
June 26, 1924. 
Present:—Justice Sir Babington 
Newbould, Kr., and Mr, 
Justice B, B. Ghose; 
UMADASI DASI—APPBLLANT 
/[. . Versus . 
EMPEROR- —RESsPONDENT. - 
Penal Code.(Act XLV of 1860) ss 04, 108— 


Prinsipal and abettor, joint trial of— Principal, 
acquittal of-—Abettor whether entitled to acquittal 


"Murder" in s. 94, whether tneludes abetment— 


Criminal trial—Repugnancy on face of record— 
Conviction, whether sustarnable. . 

As a general rule, an offence of abstnfent neces- 
sarily falls through ıf tho principal offence is not 
substantiated, but there can be cases where the . 
rule is not applicable. [p 493, eol. 1.] 

Where, for instance, there is a confession, 
retracted or otherwise, by the abettor, on which 
th» Jury ean find against him, the abettor is nol 
necessary entitled to an acquittal, if there is no 
other sufficient evidence to, supporta conviction 
against the principal. [p. 491, col 1.] °. 

Raja Khan v Emperor, 61 Ind Cas. 801, 32 O. 
L. J 478,22 Or L J 9, E aa A 

Mere repu cy on the of the record is not 
by ıtself suñicient to ensure the quashing of a 
conviction. |p. 493, col 1.] 

2K. B 339, TL L. J. K. 


Rex v. Plummer, (1902 
B 805; 66 J. P. 047; 86 L. T. 836, 18 T. L. R, 659, 


51 W R. 137; 20 Cox. O, O 248, followed. 


Ths word “murder” in section 94, Ind1an Penal 
Code, do:s not include abstment of murder punish“ 
able under section 109,.Penal Code. [p. 494, colel.] 
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Criminal appeal against an order of 
the Sessions Judge, Birbhum, dated the 


lth January 1924. 
' Babu Prabodh Chandra Chatterjee for 


Babu Bankim Chandra Mukherji, for the. 


Appellant. 
Mr. Khundkar, Dupty Legal Remem- 
brancer, for the Crown. 


<< JUDGMENT.—The appellant Uma. 


Dasi and one Nabanidhar Mandal were 
‘committed for trial to the Court of the 
Sessions Judge at Birbhum on a charge 
that they committed murder by causing 
the death of Radha Raman Mandal. 
In the Sessions Court a charge was added 
against the appellant which was as 
follows: “I, K. C. Nag Sessions Judge 
of Birbhum hereby charge you Uma 
Dasi as follows:—That you, on or about 
the 30th day of August 1923 at Dechan- 
dra P. 8. Shapur, being present abetted 
the commission of the offence of murder 


of Radha Raman Mandal by Nabanidhar . 


Mandal which was committed in conse- 
quence of your abetment and thereby 
committed an offence punishable under 
section s of theIndian Penal Code eto." 
The first trial of the ac^»used persons 
commenced on the 26th November 1923 
‘and continued till the 5th December 
1993 when the Jury were discharged and 
afresh trial ordered as one of them was 
unable to attend owing to illness. The 
second trial commenced on the 7th 


January and ended on the 17th January ' 
1924. Seven of the Jurors found Uma: 


Dasi guilty under section and two of 


them found her not guilty. Four were 
. of the opinion that Nabanidhar Mandal 
was guilty under section 302 and five 
were of opinion that he was not guilty. 
The Jury unanimously recommended 


Uma Dasi for mercy on the ground of her > 


youth: The Sessions Judge agreed with 
the verdict of the majority of the Jurors 
- and convicted her under section 302-109, 
Indian , Penal Code. Accepting- the 
recommendation of the Jury he sentenced 
her to transportation for life. He record- 
ed an order of acquittal of the ‘charge 
under section 302, Indian Penal Code. 
He did not accept the verdict of the 
‘majority of the Jury acquitting Nabani- 
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dhar Mandal and referred his case to 


this Court under the provisions of section ^ 
"Code. -This - 


307, Criminal Procedure | 
Reference (No. 6 of 1924) was heard by 
another Divisional Bench of this Court 
on the 20th March. The Reference was 


. not accepted and the accused Nabanidhar 


Mandal was ‘acquitted. i 
The first point urged on bahalf of the 


-appellant is that Nabanidhar having 


` 


been acquitted her conviction’ cannot ^ 


stand. It is urged that the only charge 
on which she was convicted was that of 
having abetted the commission of the 
offence of murder by Nabanidhar and 
that as it has been judicially and finally 
decided that Nabanidhar did not commit 
the murder it would be anomalous to 
hold that the appellant abetted the 
commission of an offence that had not 
been committed. It is further urged as 
a supplementary argument that there 
was misdirection by the learned Sessions 
Judge since he omitted to tell the Jury 
the points they would have to consider 
with reference to the charge of abetment 
if they acquitted Nabanidhar on the 
charge of murder. In support of this 
contention reliance is placed on the 
decision in Raja Khan v. Emperor (1). 
In that case ‘one Torap Ali was charged 
with cheating by personation and the 
two appellants wére charged with abet- 
ment of that offence. Torap Ali. was 


“acquitted and the two appellants were 


convicted. It was held on appeal that 
the Jury should have been told that the 
first thing that must be decided was 
whether the alleged offence had been 
committed by Torap Aliand unless Torap 
Ali was guilty the appellants could not 
be found guilty of abetting that offence. 
The report of the case ‘gives no facts 
except those stated in the appellate 
judgment; and it does not, in our opinion, 
support the general proposition that in 
every case where an abettor and princi- 


“pal are tried together the abettor if 


charged with having abetted the princi- 


pal in the commission of an offence must. 


be acquitted if the principal is acquitted, 
In the majority of cases this would 
necessarily follow but we hold that a 


mo 61 Ind Cas 800, 320 L J.478, 22 Or. L. J. 
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case like the present might be an 
exception to the general rule. The 
general rule is stated in the head-note* to 
the case above cited in the following 
terms: “An offence of abetment falls 
through ifthe principal offence is not 
substantiated.” There . is nothing to 
suggest that in that case there was any 
evidencé to prove the commission of the 
: offence by the principal as against the 
abettor which was not equally good 
evidence against the principal Torap Ali. 
If the Jury disbelieved that evidence it 
“would: necessarily follow. that those 
charged with abetment should also have 
been acquitted. The present case is 
distinguishable, firstly, on the ground 
that there can be no doubt that the 
offence of murder was committed: 
secondly, on the ground that there was 
the evidence of a retracted confession 
by Uma Dasi on the basis of which the 


Nabanidhar, though as against him it 
would be of practically no value and 
insufficient to support a conviction. The 
strongest support to this contention on 
behalf of the appellant is.to be found in 
the English Law, the leading case on this 
point being Rex v. Plummer (2). Under 
English Law the present appellant would 
be entitled to an acquittal on the ground 
of repugnancy or contradiction on the 
face of the record. But we are in agree- 
ment with the opinion’ expressed by 
Beacheroft, J., in his judgment in Romesh 
. Chandra Banerjee v. Emperor (3). He 
held at page 516} that mere repugnancy 
in the verdict ofa Jury is not by itself 
sufficient to ensure the quashing of a 
conviction. In addition to the weighty 


reasons given by Beachcroft, J., we may ' 


add that the English ‘decisions on the 
point appear to have been based on a 
regard for long established practice 
ratherthan on principle. In one of the 
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earlier cases, Reg v.' Manning (4) two ° 


the learned Judges Mathew and Stephen, 
JJ., expressly stated that they affirmed 
this principle with great reluctance. 
Lord Coleridge, C. J., who originally tried 
the case had directed the Jury that where 
two persons were indicted for conspiring 
together. and were tried together they 


‘might find one prisoner guilty and 


acquit the other. He also was one of 
the Bench that heard the Rule for a new 
trial. In his judgment on that Rule he 
explained that his opinion at the time 
of the trial was that where there is & joint 
offence which has to be proved against 
each person separately the, evidence 
which is sufficient. to convict one person 
of the offence may not by any means 
be sufficient to convict the other. He 
further stated that he might have adher- 
ed to this view if the matter had been 


` res integra. In Rex v. Plummer (2) also 
Jury might have found, as against her, ` 
that the murder was committed by: 


two of the learned Judges Lord Alver- 
Stone, C. J., and Jelf, J., felt considerable 
difficulty on this point. In the absence 
of any provision in the Indian Statute 
Law we do not feel bound to follow this 
tule of English Law that repugnancy on 
the record is a ground for quashing ‘a 
conviction. ' 


The learned Vakil for the appellant 
ably argued several other points of law 
on his client's behalf. As we hold that 
this appeal must be allowed on one of 
these grounds we do not think it neces- 
sary to discuss the other grounds of 


.minor importance which we held not to 


have been established. Thecase efor the 
prosecution ‘is that Radharaman Mandal 
was murdered by Nabanidhar Mondal 
the paramour of Uma Dasi who wasthe 
wife of the murdered man. On the night 
of the murder Uma Dasi and her hus- 


band were left alone in their house, the , 


other inmate Radharaman’s mother hav- 
ing gone to another village at Uma Dasi's 
request. The next morning Radhara- 


` man’s corpse was discovered on the bank 


ee) 2 K. B. 339; 71 L. J. K. B. 805; 66 J. P 
647; 86 L. T. 836 


Cox. O O. 243. 
9 23 Ind. Oas. 985; 18 O. W. N. 498, 41 O. 350;- 
5 Or. L. J. 385. Ve 7 


* Head-note of 32 O. L. J —[Ed. 
{Page of 18 O. W. NL.—[Ed.] . 


; 18 T. L. R. 659; 51-W. R. 137; 20 - 


'of a tank 30 cubits-away. The wounds on 
the body, the blood stains found in the 
bouse and marks of dragging from the 
house to the tank afford very strong cir- 
cumstantial evidence that the murder 


- (4) (1883) 12 Q B. D. 241; 53 L. J. M. 0.85; 51 
L. T. 121; 32 W. R. 720; 48 J. P. 536. . 
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"was committed in the house. by some 
one who struck severe blows fo the de- 
ceased thrice on the head with some hard 
substance. Uma Dasi's conduct was sus- 

and she made contradictory 

statements when questioned about the 
manner in which her husband was killed. 

To the Investigating Sub-Inspector Uma 


Dasi madeincriminating statements when. 


she produced & number of bloodstained 
articles. The following afternoon Uma 
Dasi was taken before the Sub-Divisional 
Magistrate whereshe made a statement 
of the nature of a confession implicating 
herself and Nabani. This incriminating 
statement she subsequently retracted, It 
is with reference to this statement that 
there has been serious misdirection. In 
this statement Uma Dasi said that Nabani 
murdered her husband by striking 
him over the head with an axe while she 
held his legs. But she also said that she 
` protested against the murder and only 


assisted Nabani because he threatened: 


to murder her also. The learned Ses- 
sions Judge in his charge to the Jury 
has overlooked the provisions of section 
94 of the Indian Penal-Code. Under this 
section a plea of compulsion by threats 
which reasonably cause the apprehension 
of instant death is a good defence by a 
person charged with any offence except 
murder and offences against the State 
unishable with death. This statement of 
ma Dasiif believed though nota bar 
to her conviction on the charge of murder, 
could not support the charge of abetment 
of murder. The word “murder” in section 
94, Indian Penal Code cannot be held 
to include abetment of muder punish- 
able under section 109, Indian Penal Code, 
The prosecution is, therefore, placed in a 
dilemma. If the statement of Uma Dasi is 
true she is entitled to acquittal on the 
. charge of abetment on the ground that she 
acted under the apprehension of instant 
death. If this ' statement is false the 
evidence against her is insufficient to 
a prove that Nabani committed the 
murder and she cannot be convicted on 
‘the charge as framed that she abetted 
the commission of- murder by him. 
The learned Deputy Legal Rememb-- 
rancer asked usto disbelieve this part of 
the confession: and to hold that the 
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circumstantial évidence was sufficient 


‘to support the verdict of the Jury. This 


we cannot do as it cannot be said that 
the Jury would have convieted the 
appellant if they had been properly 
directed 4s to the application of section 
94, Indian Penal Code. If, as we must 
pesume, the Jury obeyed the direction 
of law given to them by the learned 


Judge, it seems evident that they did .: 


believe the confession. They were told 
that if they held on a consideration of 
the whole of the evidence that Uma 
Dasi was actuated by the commdn in-. 
tention of murdering her husband when 


she held his legs, Uma Dasi and Nabani , 


were both guilty under section 302, Indian 
Penal Code. As they did not find "her 
guilty under this section but of abetinent 
as charged, it appears that they believ- 
ed that she held her husband's legs 
while Nabani murdered him but that 
she was not actuated by the common 
intention of murdering him, they could 
only have come to this conclusion ' if 
they, accepted her explanation and be- 
lieved her confession as a whole. On 
this finding the appellant is entitled 
to an acquittal aad it would not be 
just to order her re-trial.. 

There are also other reasons why we 
do not think & re-trial should be ordered. 
At a re-trial the case for the prosecu- 
tion would ‘necessarily ‘be that the 
statement of Uma’ Dasi . was not a 
true account of what happened 
but that her guilt was established by 
the circumstantial evidence. This cir- 
cumstantial evidence is such that the 
inference might.be drawn that she was. 
guilty of murder but she cannot be 
again tried on that charge after. her 
acquittal. Further the circumstantial 
evidence appears consistent with her 
having been an accessory after the fact 
and if the Jury took this view she could 
not be convicted of abetment. 

For the above reasons we set aside the 
conviction and sentence of the appel- 
lant on the charge of having abetted the 
commission of murder by Nabanidhar 
Mandal and direct that she be released 
at once, 


- N. H.. Appeal allowed, 
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REMEMBRANOER OF-LEGAL ÁFFAIRS, BENGAL v. SATISH CHANDRA ROY. 


CALCUTTA HIGH COURT.. 
GOVERNMENT APPEAL No. 7 oz 1923. 
April 1, 1924. 
Present:—Mr. Justice Suhrawardy 
and Mr. Justice Graham. 
REMEMBERANOER or LEGAL 
AFFAIRS, BENGAL-—APPELLANT 


VETSUS ` 
SATISH CHANDRA ROY anp 
OTHERS— RESPONDENTS. 


Criminal Procedure Code (Act V of 1898), s. 342 ` 


—Examınation of accused, absence of, effect of. 

Failure to comply with the mandatory provi- 
sions of section 342 of the Oriminal Procedure 
Oode, vitiates a trial [p. 496, col. 2.] 


Appeal against an order ofthe Sub- 
Divisional Magistrate, Balurghat, dated 
the 31st August 1923. : 


Mr. Khondkar, Deputy Legal Remem- 
brancer, for the Appellant. . 

Messrs. Narendra Kumar Bose, K. N. 
Chowdhury, and’ Babu Bireswar Bagchi, 
for Respondents. 


JUDGMENT.—This is an appeal 
by the Government of Bengal under 
section 417, Criminal Procedure Code 
against the order of the Sub-Divisional 
Magistrate of Balurghat in the, District 
of Dinajpur acquitting one Satis Chandra 
Roy an Assistant Police Sub-Inspector 
and four othersona charge. of extor- 
` tion under section 384, Indian Penal 
t Code. ` 
The case for the prosecution was short- 
ly asfollows;— . . ^us 
.. À. dacoity had taken place in the 
neighbouring village of. garampur, 
in which one Ashar-ud-din, a servant of 
the complainant Alamdi Mahalat, had 
been sent up by the Police. On the 
evening of the 16th March 1923 the five 
accused came to the house where the 
complainant lived with his uncle ‘Oli 
Mahalat and tha latter's mother Pathali 
forthe ostensible purpose of searching 
the house for stolen property, their real 
object however being to extort money 
and the Assistant Sub-Inspector threa- 
- tened not only to search the house but to 
tie up with a rope and challan the com- 
plainant and other occupants of the 
house unless money was paid. At first 
asum of Rs, 5,000 was demanded but 
eventually after further negotiations,.in 


^ 


. &ceused 


which ‘Anath Bandhu Ganguly and 
Kaharulla participated, the inmates of 
the house although innocent were in- 
‘duced through fear to pay a sum of 
Rs. 1,000. Of this amount Rs. 100 was 


- _ produced from the house, and the balance 


of Rs. 900 was obtained as a loan from 
Pathali's nephew Shefatullah, who lives 
in an adjoining village. The accused 
then having accomplished their purpose 
left the house. The prosecution examin- 
ed ten witnessesin support of their case 
including the complainant Alamdi, Oli 
Mahalat, Pathali, Tuku and Shefatulla. 
In due course a charge was framed 
against all five accused under section 
384, Indian Penal Code. The first four 
leaded an alibi, and the first 
accused Satis Chandra Roy and ‘second 
accused Anath Bandhu further alleged 
that the case had been concocted by Sub- 


Inspector Kali Kanta Biswas. Judgment 
. was delivered on the 3lst August, and 


the Magistrate, while rejecting the 
defences of alibi which had been set up, 


‘and the suggestion of concoction by the 


Sub-Inspector and while holding that 
the prosecution ‘case had not been dis- 
proved gave all the accused the benefit 
of the doubt and acquitted them. 
Against that order the Government ‘has 
preferred this appeal, and the main con- 
tention which has been urged-before us 
is that on the findings at which the 
learned Magistrate arrived he ought not 
to have acquitted the accused, and that 
he was in error in giving them the 
benefit of the doubt after finding ¿hat 
the prosecution case had not been dis- 
proved. ` 2 


It transpired in the course of hearing 
the appeal that there had been a failure 
to comply with the provisions of section 
342 of the Criminal Procedure: Code and 
it was contended that on this ground: 
alone the case ought to be sent back for 
re-trial. It was urged hoever on behalf 
of the respondents thht having dA 

ects 


.to the improbabilities and grave de 


in the case for the prosecution, as well as . 
to the long period of suspense undergone. 
by the accused, no useful purpose would 
be served by sending the case back for 
re-trial DLL 


. “ 
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We have given the case our careful 
consideration and the conclusion at which 
we have arrived is that no useful purpose 
would be served by recommending a 
re-trial. There are so many serious 

: defects in the prosecution case that the 


chance of conviction seems us to be re- 


In the first place the story is in 


mote, ; 
It ig on 


itself full of improbabilities. 


record that at the very time when this: 


case was instituted the Assistant Sub- 
Inspector Satis Chandra Roy had another 
charge of & similar nature hanging over- 
his head, and the inquiry in connection 
therewith was then pending. That in- 
quiry was'concluded some months after- 
wards and he was found to be.not guilty. 
In view of this fact it certainly does seem 
prima facie rather improbable that the 
Sub-Inspector would have conducted 
himself in the manner alleged seeing 
that a charge of extortion which had been 
made against him was at that very time 
being inquired into. 

Nor does it impress us as & very pro- 
bable story that so-large a sum as 
Rs. 5,000 would be demanded from an 
ordinary cultivator who was capable of 

roducing Rs. 100 only. Of the sum of 

. 1,000 eventually agreed upon Rs. 900 
is said to have been  borrowéd from 
Shefatulla, but the evidence establishes 
that Shefatulla is himself in debt to the 
extent of Rs. 500 to 600. It does not 
geem likely, therefore, that he would find 
go large a sum, and still less that he 
Avould part with it without any document 
of amy kind. Five hundred of the amount 
in question is said to have been obtained 
from his brother Faraztulla, who was not 
examined by the prosecution as a: 'wit- 
ness, and this is another defect in the 
case. 

Another weak feature is the delay 
which occurred in lodging the first 
information.: Three different explana- 
tions have been given to account for 


his. i A £ 

1. That the complainant went to the 
thana and did not find the Inspector. 
"9" That the complainant had gone to 
Balurghat on, the Tuesday before he 
lodged hiscomplaint,-but was dissuaded 
e by one Khair Molla; and 


“Information, which 


3. Third and lastly, a different ex- 


planation was given in Court that about ' 
four days after the occurrence the accus- 


ed Lal Chand and Dakhna chaukidar told 
the complainant not to complain, as the -- 
money would be refunded. 

These conflicting explanations cannot, 
we think, be reconciled, nor can it be 
said that the delay in lodging the First 
is an unsatisfactory 
feature of the case, has been explained. 
As regards the second point, even if the 
explanation be accepted, the “Tuesday 
before, last” would be the 27th -March, - 
and there would still be a delay of 11 
days, which can hardly be accounted for 
seeing that the thana is only three miles 
distant from the place of occurrence. 
Finally adverting to the evidence in the 
case we find that witnesses of respect- 
ability and education, who have been so . 
spoken of by the Court below; have de- 
posed to facts which are inconsistent 
with the truth of the prosecution story. 
The Magistrate remarks that their evi-. 
dence is worth nothing, but the reasons he 
has given are insufficient to support the 
conclusion arrived at. í 

Having regard, therefore, to the above 
facts and considerations we set aside the 
order of acquittal on the ground that the 
trial has been vitiated by a failure to 
comply with the mandatory provisions : 
of section 342 of the Oriminal Procedure 
Code. Whether the accused are to be 
re-tried is not within our province to 
determine, but for the reasons we have 
stated we doubt whether any useful pur- 
pose would be served by again placing 
them on, their trial. 

We direet that the accused be dis 


‘charged forthwith from their bail 
bonds. š : 2 
Z. K. Acquittal set aside. 


"peculiar circumstances. 


Fok By 
CHHABIL DAS V. EMPEROR, d 


. , LAHORE HIGH COURT. | 
` OBIMINAL Revision No: 752 OF 1922. _ 
August 1, 1922. vi 
` Present: ir Shadi Lal, Kr., 
Chief Justice. - 
^ OHHABIL DAS oir Panini. 
versus” 
EMPEROR—RzsPoNDENT: 
Penal Code (Act XLV of- 1860), s: 100—Assault 
—Apprehension of, grievous hurt—Right of private 
defence, extent of. 

The ‘accused having got a decree against the 
deceased put-up his A ouse for sale in execution; 
As nobody from the place’ was prepared to: bid, 
the accused went to a neighbouring place, to 
prem that a certain house had been put up 

r sale. Decéas and’ another followed him, 
assaulted him, felled. Him to the ground and 
attempted. to throttlà him, whereupon the accused 
drew his knife and. stabbed the deceased in the 
chest. The deceased died three days after, having 
developed pneumonia: 

Held, that the assault by the’ decedsed, aulas: 
‘an’ attempt by hith to'throttle theaccused, occasione 
the exercise of the | ri 
en to cause the apprehension ` that death 

sie hurt would otherwise be the consequence, 

that thereforé, the act of the accused was 
foovered by the'provisions.of section 100,Penal Code, 


Criminal revision against: an drder of 


‘the Subordinate Judge; Mianwali;- dated i 
: "geilünt. Ces’, 
'act of Chhabil Das in taking oùt the 


ihe: ‘llth April 1922: 
Mr: M. S. Bhagat, for ‘the* Petitióifer. . 
à Mr. Muhammad Rafi, for the Respon: 
ent: 
t JUDGMENT:—The Kpflicant Chhabil 
“Das had been‘ convicted under’ section 
335, Indian Penal Code, for causing 
‘grievous Hurt on gréve and sudden‘ prò- 
‘vocation to oné- Allah Ditta: in’ rather 
The facts as 
found by'the‘Courts below’ are’ "briefly as 
"follows :—O the 12th’ January 1922 the 


` prisoner Chhabil- Das,’ who'liad'obtained ` 


“a decree against thé said Allah Ditta, 
went to the latter's village in company 
‘with: the bailiff Ahmad’ Khan? in order 
‘to have the judgment-debtor’ s residential 


‘house sold in exécution of the. decree. It 


appears that no one from'the village came 
‘forward to bid, and the: Bailiff thereupon 
directed. Chhabil Das to go to the néigh- 


pouring ‘villagé Kaneri in order. to`. foteh ~~ 


‘a man to make a proclamation that the 
house was going to be sold by auction. 
Allah Ditia along with the witness Kaura 
followed the prisoner, “ assaulted him, 
knocked him. down on the ground and 


32 


ED 


is 


dealt him i injuries. on the face with fists.” 
The bailiff Ahmad Khan deposes that he 


saw the prisoner being beaten by both 


Allah Ditta and Kaura, and'that when he 


` went | up to the place he found that the 


ht-of private. defence, as if - 


prisoner was lying, on the ground, and 
that Allah Ditta was on top of him. 

The witness Kaura, sio: had joined 
Allah Ditta in assaulting Chhahil Das. 
admits that Allah Ditta bad caught his 
adversary by the throat, and it appears 
that it was then-that Ghhabil Das took 
out an ordinary knife'and-stabhed' Allah 
Ditta in the breast. On that very, day 
‘Allah Ditta was admitted to Chakkur 
Hospital where he developed three days 
later’ symptoms: of pneumonia ‘and 
pleurisy and‘died on the evening of the, 
116 

OW, the facts set: out- above, which 
are beyond dispute, leave nc doubt that 
Allah Ditta was the aggressor, arid that 
both he and his friend Kaura not only 


-followed Chhabil Das but inflicted-injuries 


-upon him. Allah Ditta felled Chhabil 


SU. 


2 “z E: 


Das on the ground’ and caught him by 


„the throat, and the latter then, inflicted 


one, wound, With: his knife on’ his as- 
‘In thése ‘circumstances’ the 


knife and ‘stabbing. his adversary was 


‘covered by, the provisions of section: 100 


‘of thé Indian Penal Oode. ‘It seems to 
me' that the assault by Allah Ditta 


‘including an attempt to throttle which 


occasioned the exercise, of the’ right of. 
private defence, was likely to cause the 
‘apprehension that death or grievous, hurt 
would otherwise be the’ consequence of 
such assault. : 

Accordi gly I accept, ihe application 
“for. revision and, setting aside the con- 
viction and sentence, direct that- the’ ap- 
plicant be’ released’ forthwith, and’ that 
the fine if paid: be refunded to him. 


AABURCOHOR ccsipted: 


"| Ags. 


GHANRAM RAI V. RMPRROR. 


ALLAHABAD HIGH COURT. 
CriminaL Revisron No. 495 oF 1923. 
November 28, 1923. 
Present:—Mr. Justice Stuart and - 
Mr. Justice Kanhaiya Lal. 
GHANRAM RAI AND ANOTHER 
'— APPLIOANTS 


: versus : 
EMPEROR--Orrosrrs Parry. 

Criminal Procedure Code (Act V of 1898), s. 176 
—Order of prosecution—Court, duty of. j 

Itis absolutely essential to the validity of an 
order' under section 476, Criminal Procedure Code 
that the Court which passes the order should 
apply its mind to the matter upon its merits. 

When, thereforə, a Judge ofthe High Court in 
disposing of an appeal considered e defence 
evidence to be deliberately false and directed the 
Sessions Judge “to take anion under section 476 
of the Criminal Procedure e andto send the 
witnesses to the nearest Magistrate to be charged 
with perjury", andthe Sessions Judge ordered 
their prosecution without applying his mind to the 
merits of the case . i ‘ 

Held, that the Sessions Judge should have 
applied his mind tothe case and should himself 
have taken the initiation of ordering the prosecu- 
tion, and that as he had not done so, the order of 
prosesution could not stand. 


Criminal revision against an order of 


` the Sessions Judge, Ghazipur, dated the 


18th July 1923. 
Mr, E. A. Howard, for the Applicants, 


The Assistant Government Advocate 
for the Orown. 


JUDGMENT.—A certain Jado Rai 


- was tried by the Sessions Judge ofthe, 


. his 


Ghazipur District of an offence under. 
sections 467 and 471 of the Indian Penal: 
Code. He was convicted. He appealed 
to the High Court. He had called in 
defence four witnesses whom the 
learned Sessions Judge disbelieved. 
When the appeal was héard in the High 
Court the learned Judge who decided 
it agreed with the Sessions Judge that 
the defence evidence was untrustworthy. 
He went further and considered it deli- 
berately false. He took a grave view of 
the action of the witnesses and finally 
passed the order:— SU 


"I direct that the record be returned 
to the Sessions Judge with a direction 
to him to taks action under section 476 
of the Criminal Procedure Code and to 
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send these mén to the nearest Magis- 
trate to be charged with perjury.” . 
Under the provisions of section 476 of 


‘the Criminal Procedure Code the learned 


Judge of this Court could have taken 
action himself and directed the prosecu- 
tion of these -four persons and then sent 
the case for inquiry and trial to a Magis- 
trate of the First Class in Allahabad. He 
did not take this action and we can 
only understand his’ order to mean that 
he brought to the notice of the Sessions 
Judge the circumstance that in his opi- 
nion there was cause for inquiry under 
section 476 and suggested that the Ses- 
sions Judge who had actually heard 
these witnessess should himself proceed 
against them. But this order of course 
necessarily contained the implied con- 
ditions that the Sessions Judge should 
apply his mind to the matter and should 
himself: take the initiative of ordering 
the prosecution. .If the learned Sessions 
Judge on reteipt of this record had 
applied his mind again to the matter 


and ordered a prosecution on his own . 


initiative there would be no cause for 
interference. But it is clear from the 
order that he did not apply his mind 
to. the matter and considered that he 
had to obey an order: ofthe High Court 
and prosecute without expressing any 
opinion as to; whether he considered a 
prosecution justified. He refers to the 
Statements to which the High Court 
takes exception and the following words 


show- his attitude clearly:— "The accused . 


want to be. let off but as Mr. Justice 
"Walsh has ordered meto prosecute them 
I cannot help them. I, therefore, order 
the prosecution.” - 
eution cannot be supported. It is ab- 
solutely essential to the validity of an 
order under section 476 that the Court 
which passes the order should apply 
its mind to the matter’ upon its merits 
and this essential condition is wanting 
here. Weaccordingly set aside the order 


of prosecution. "s 
K. 8. D. Order sei aside, - 


The order of prose- : 


a 
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REHMAN v. EMPEROR. 


LAHORE HIGH COURT. - 
CRIMINAL APPEAL No. 1060 or 1922, 
March 24, 1923. . 
Present :—Mr. Justice Broadway. 
REHMAN-—CONVIOT—À PPELLANT 
; versus 
EMPEROR--RBSPONDENT. 
Identification, evidence of—Opportunity of seeing 


Where a witness has had ample opportunity to 
see an accused person in Court during the pro- 
ceedings, it is rous to rely on - his identifi- 
cation of the moma” especially where he appears 
to have identified the accused only in answer to 
questions put by the Oourt. i 


Oriminal appeal from an order ofthe 
Additional Sessions Judge, Karnal, dated 
the 19th May 1922, i 

Mr. Shamir Chand, for the Appellant. 


JUDGMENT.—Rehman and four 


others were convicted of having com- . 
mitted an offence under section 397, 


Indian Penal Code, and sentenced to 
various terms of imprisonment, Rehman’s 
sentence being seven years’ rigorous 
imprisoment. The conviction ,was re- 
corded on the 19th May 1922. The other 
four persons appealed to this Oourt and 
were acquitted by me on the 14th August 
1922. Rehman filed an appeal on the 
21st October 1922. This appeal is clear- 
ly barred by time, but .the reason for 
delay is given in an affidavit filed by 
the appellant’s father along with the 
appeal and is said to be due to the action 
of one Gulam Jahan. This Gulam Jahan 
was given a power of attorney by all the 
convicted persons, including the present 
appellant, and, according to Rehman's 
father he was also paid Rs. 50 on behalf 
of the appellant. Gulam Jahan, how- 
ever, omitted to prefer an appeal on 
behalf of Rehman. The power of attor- 
ney in Gulanf Jahan’s favour shows that 
he had been appointed as an attroney by 
Rehman as well as the other four persons. 
Inthese circumstances it seems to me 


that it would be inequitable to dismiss ` 


the appeal of Rehman on the ground 
that it was insituted after the prescribed 
period of limitation. In this viewI am 
Supported to some extent by a dictum 
ef Scott Smith, J, in Surta Singh v, 
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` Crown (1) I, therefore, admit the appeal. 


The facts of the case are given in 
detail in the judgment of the learned 
Sessions Judge and are sufficiently clear 
from my judgment, dated the 14th 
August 1922. The conviction of the 
appellant was based on the statement 
of an approver Fajra corroborated by 
the testimony of Puran Das who claim- 
ed to be able to identify the appellant 
a8 one of two persons who stood guard 
over him. Now, the evidence on the 
record shows that the only possible wit- 
ness against the present appellant other 
than the approver was this Puran Das, 
yet no steps appear to have been taken 
to have the appellant paraded for identi- 
fication by this witness. The learned 
Additional Sessions Judge referred to 
the identification evidence as unsatis- 
factory, yet he has based the conviction 
ofthe appellant on the testimony of 
Puran Das. Turning to this witness's 
statement it appears that it was only in 
answer to questions put by the Court that . 
he deposed to his being able to identify 
Rehman. The danger of accepting such 
a testimony is apparent, for Puran Das . 
had ample opportunity to seethe appel- 
lant during the, committal proceedings. 
The.mere fact that he told the Police 
that the person set to guard him was a 
young man with no beard and mous- 
tache cannot; in my opinion, add any 
weight to ‘his testimony at the trial. 
Fajra's testmony alone is, I consider, 
insuffieient for the conviction of the 
appellant and I am unable to hold. that 
the testimony of Puran Das cam be so 
implicitly relied on as to justify my re- 
garding it as sufficient to corroborate the 
testimony of Fajra. I would, therefore, 
accept the appeal and setting aside. 
Rehman’s conviction and sentence direct 
his release. 


Z. K. Appeal accepted, 


(1) 59 Ind. Cas 556; 1 L, 508, 
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BHIMRAJ BANIA V. EMPEROR. 


CALCUTTA HIGH COURT. 
OriMINAL Revision No. 1030 or 1923. 
December 17, 1923. 
Present:—Mr. Justice Greaves and 

m ` Mr. Justice Panton. i 
. BHIMRAJ BANIA— PETITIONER 
: versus — 
EMPEROR-—OprrosrrE Party. 
` Goondas Act (B C I of 1928), s. 41—Crimanal 


Procedure Code (Act V of 1898), s. 185— Letters, 


Patent (Cal), cl 28—Revisional Jurisdiction 
of High Court, extent of—Secretary to Local 
Government issuing warrant, whether Court. 

` The powers of reference and revision of the 
Calcutta High Court under clause 28 of the Letters 
Patent ofthe Court are limited to cases before 
such officers and, Courts as were subject to refer- 
ence or-revision by the High Court at the time of 
the grant of the Letters Patent [p. 502, cols. 1 & 2] 

The Bengal. Goondas Act has-not created any 
Court, but has only provided a certain ` procedure 
for dealing with goondas. [p 502, col 2] 

A. Secretary to the Local Government who 
issues a warrant under the Bengal Goondas Act 
ijs not an “inferior Criminal Oourt" within the 
meaning of section 435 of the Criminal Procedure 
Code, so as to make hım subject to the revisional 
jurisdiction of the High Court. [p, 502, col 2; 
p. 503, col, 1.] - 

Appeal agairnstan order of the Judi- 

cial Secretary to the Government of 
` Bengal, dated the 18th September 1923. 

Mr. H. D, Bose (with him Mr. Manuel 
‘and Babu Bibhuti Bhusan Lahiri), for the 
"Petitioner, . DOPO 

Mr. Camell, Officiating Deputy. Legal 
“Rememberancer, for the Crown. 

i " JUDGMENT. 
` Greaves, J.—This Rule was issued, 
on the llth October last, at the instance 
of Bhimraj Bania, calling on the Secre- 
tary. to the Government of Bengal to 
' show cause why a warrant, issued on the 
18th September 1923, by one of the 
* Becretaries to the Government of Bengal, 
"under the provisions of Bengal Act I of 
` ` 1923 (The Goondas Act, 1923), for the 
‘apprehension of Bhimraj, should not be 
declared illegal and vold, and why the 
proceedings thereunder should not be 
quashed. The petition upon which the 
Rule was issued was headed "In the 
matter of an‘application under sections 
485 and 439 of the Code of Criminal 


Procedure and clause 28 of the Letters ` 


Patent.” Under the provisions of the 
Goondas Act, 1923, section 3, whenever, 
it shall appear to the Commissioner of 


INDIAN GASES. | 


c T1927 
Police that any person is a goonda, or a: | 
member ofa gang or body of goondas, 
and is residing within or, habitually 
visiting or frequenting Calcutta, and that 
such-person or that such gang or. body is 
committing or has committed or is about 
to commit, or is assisting or abetting the 
commission of a non-bailable offence 
against person or property,.or the offence 
of criminal intimidation or an offence 
involving a breach of the peace, so as ta 
be a danger to, or cause or to be likely 
to'cause, alarm to the inhabitants or to 
any section of tHe inhabitants of Calcutta, 
the Commissioner of Police shall'make a 
report to the Local Government with a 
recommendation that such person or gang 
or body of persons be dealt with under 
the provisions of the Act. Section 4 (1) 
provides that, on receipt of the report 
referred to in section 3, the Local Govern- 
‘ment may make an.order for the issue 
of a warrant for the arrest of the person 


against whom: the report has been made. 


Sub-section (2) of.section 4 provides for. 
the form of the warrant, and. that it 


should be issued by a Secretary to the 


-Local Government, and that it should 


-contain a statement of the heads‘ of the 


charges made against such person ir the 
report. : 
The sub-section further provides. that 


the warrant shall further require. the 


person named therein to submit, by 
petition to the advising Judges appoint- 
ed under sub-section (1) of section 5 any 
representation that hemay desire to make 
by such date as may be specified in the 
warrant. Eth ‘ 
The portion of- the warrant containin 
the heads of charges, in accordance with 
the provisions of sub-section (2) of sec- 
tion 4, is asfollows:— . ín 
."Theheads of charges made agairist 


.the said Bhimraj.Bania are that he. is a 


goonda and. & member of a gang of 
goondas which has committed or &betted 
and is about to commit or abet the com- 


‘mission of. (i) -non-bailable offences 


against property -er persons and (ii) 
offences. of criminal intimidation;. and 
that he is a source of danger to the 


inhabitants of Calcutta.” 


The wording of- section 3 (1) is thus 


reproduced -practically word for ‘word, 


Yol, 83] 

BHIMRAJ BANIA v. EMPEROR. 
but Bhimrajis given no further infor- 
mation. whatsoever .of ‘the nature of 
the charges against him, -although, in 
accordance with, the provisions of 
section 4 (2), he was required to submit, 
on.the 22nd September 1923, by petition 
to the advising. Judges, any representa- 
tion he desired to make. 

Bhimraj, contends before usthat a 
warrant in this form does not satisfy the 

- provisions of section 4 (2), as it does not 
contain "a'statement of the heads of the 
charges”; or at any rate that the state- 
ment in.the form in the warrant is not a 
sufficient compliance with the provisions 
of the sub-section, and he contends. 
before us that he has’ thereby been pre- 
judiced in making his representation to 
the advising Judges. On behalf of the 
Government it is contended that the 
sub-section has been complied with, and 
that, in any case, this Court has no juris- 
diction to interfere in the matter. 

Reference is necessary to some of the 
other provisions of the Act, but it will be 
convenient before doing this to state a 
few facts and dates. 

Bhimraj was.arrested. under the war- 
rant on the l9th September: he was re- 
leased on bailonthe 26th September: and: 
made his representations to the advising 
Judges on the 29th September, when he 
was questioned at length and called three 
witnesses. We are told that eight wit- 
nesses were produced by the Police and: 
examined by the Judges, Bhimraj not 
heing.present at their examination. The 
Judges made their report to the Local 
Government, under section 5 (4) of the 
Act, on the 4th October, and the Local 
Government passed.an order under sec- 
tion 6 directing the accused to leave 
Bengal on the llth October. It is now 
necessary to consider some of the further 
provisions of the Act. 

:Section 4 (3) provides that (i) for en- 
forcing ‘the. attendance of the person, 
against’ whom the warrant is issued, at 
such time and place as may be specified. 
in thé warrant, and thereafter as such 
officer may direct,-in order to communi- 
cate to such person the final order of 
the Local’'Government made .under sec- 
tion 6, and (ti) for the forfeiture, under 
section 914 of the Qode.of Oriminal Pros; 
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cedure, 1898, of any bond executed for: 
the attendance of such person ‘at such 
place and at such time or times, the. 
Secretary to the Local Government issu- 
ing the warrant shall have all the powers 
of a. Presidency Magistrate under the 
Oode ‘of Criminal Procedure, 1898, and 
that the warrant shall, for the purpose’ 
set forth’ in sub-clauses 3 (i) and (ii) of 


: section 4, be deemed to be a warrant. 


issued by a Presidency Magistrate for 
the arrest of such person to answera 
charge in respect of a bailable offence 
committed by him within the jurisdiction: 
of such Magistrate, and that such person, 
in defaultóf sufficient security being fur- 
nished may, unless the Secretary to the 
Local Government otherwise directs, be. 
detained in custody until the final order 
of the Local Government under section: 
6is communicated to him. Under the 
provisions of section 5 (1), after the. 
warrantis issued, the Local Government 
is bound to.cause the report of ‘the 
Commissioner of Police with all material: 


facts and. cireumstancees in their posses- . 


sion relevant to the came to .be. placed 
before two advising Judges who, under 
sub-section (2) have to consider. in 
azmera: the report and the other facts and 
circumstances (if any), and any represen- 
tation of the person reported against, and 
the Judges are bound to call for any 
further information that may appear. 
necessary for tendering their advice on 
the report, and they may examine such 
witnesses as they think necessarv for. the 
same purpose. They are also bound to 


give the person reported against, if he so. . 


desires, an opportunity of appearing in ' 


person before them to offer his explana- 
tion, and they may at his instance require, 
the attendance of any other person whose 
statement may support the explanetion.. 


The advising Judges are prohibited", 


from disclosing to the person reported 
against any faet the communication of 


which might endanger -the safety of any‘ 


individual, and they ‘are not bound to. 
observe the, laws of evidence, and are. 
prohibited from putting any question 
which may endanger the safety of any in- 
dividual. » 
Section 6 (1) empowers the’ Loca] 
Government, if satisfied on receipt of the. 


l 


` ordainë that this High Court sh 
. & Oourt of Reference and Revision from 
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report ofthe advising Judges that the 
person reported against should be re- 
moved elsewhere, by an order reciting 
the conclusions of the advising Judges, 
_as reported by them, to direct the person 
reported against to leave Bengal within 
` guch time and for such period as may be 
stated in the order. - 

Sub-section (2) of section 6 provides 
that the order of the Local Government 


. under sub-section (1) shall be final, and 


that it shall not be called in question 


‘in any subsequent proceeding under sec- . 


tions 9 and 10. 


Bhimraj's contention, as already stated, . 


is that he has been prejudiced in making 
his representations to the advising 
Judges by reason of the alleged insuft- 
ciency of the statement, in the warrant, 


‘him in the report of the Commissioner 
. of Police. 'The Government on the other 
hand contend (i) that Bhimraj has no 
grievance, and that he has not been pre- 
judiced; (ii) that this Court has no juris; 
diction to deal with the application in 
its revisional jurisdiction, and that pro- 
ceedings under the Act are executive 
acts done by an authority which is not a 


Court subject to the superintendence. 


of this Court; (iii) that, in any case, 
the order which has heen passed 
directing Bhimraj to leave Bengal, is a 
final order which cannot now be called in 
question. 


Before dealing with Bhimraj’s conten- . 


tion and the first contention put forward 
on behalf of the Government, it is neces- 
sary to consider whether the second 
contention of the Government is correct, 
and whether this Court in its revisional 
jurisdiction can deal with the application. 

Clause 28 of the Letters Patent (1865) 
be 


the Criminal Courts subject to its ap- 
pellate jurisdiction, and that it shall 


‘»have power to hear and determine all 


such cases referred toit by the Sessions 
Judges or by any other officers autho- 
rised, at the time of the grant. of the 
Letters Patent, to refer cases to this 
High Court, and to revire all such 
cyscs tried by any officer or Court pos- 
gessing criminal jurisdiction .as. were 


INDIAN CASES, 


of the heads of the charges made against - in its discretion, 


[1904 . 


subject ‘to reference to, or revision by, 


the said High Court at the time of the 
grant of the Letters Patent. 


Section 435 of the Criminal Procedure 
Code empowers this Court to call for 
and examine the record of any proceeding 
before any inferior Criminal Court 
situate within the local limits of its 
jurisdiction for the purpose of satisfy- 
ing itself as to the correctness, legality 
or propriety of any finding, sentence 
or order recorded or passed and as to 
the regularity of any proceedings of such 
inferior Court, and section 439 provides 
that in the case ofany proceeding, the 
record of which has heen called for 
by this Court, or which otherwise comes 
to its knowledge, the High Court may 
exercise any of the 
powers conferred on a Court of Appeal 
by the sections of the Code referred to 
in this section. In my opinion clause 
28 of the Letters Patent has no applica- 
tion as, assuming that the Secretary to 
the Local Government, named in the 
Goondas Act, is an officer or Court 
possessing criminal jurisdiction, he was 
not such at the time of the grant of the 
Letters Patent in 1865, and our powers 
of reference and revision under clause 
28 are, it-would appear, limited to such 
officers and Courts as were subject to 
reference or revision by the High Court 
at the time of the grant. ` 


It remains to, consider whether the 
Secretary to the Local Government is, 
by virtue of the powers conferred on 
him by the Goondas Act, an inferior 
Criminal Court within the meaning of 
section 435. It is urged on hehalf of 


‘Bhimraj that this is so, because he is 


the person deputed to issue the warrant 
under.sections 4 (2) of the Goondas Act, 
and because, by sub-section (3) of sec- 
tion (4), he is given, for the purposes 
named in the sub-section, to which I 
have already referred, all the powers 
of a Presidency Magistrate under the 
Code of Criminal Procedure, 1898, and 
because, for those purposes, the warrant 
is to be deemed to be & warrant issued 
by & Presidency Magistrate for the arrest 
of the person reported against to answer 
a--charge in respect of a bailable offence. 


+ 
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committed by him within-the jurisdic- 
tion of such Magistrate. 5 


I find it difficult to understand how 


these provisions of the Goondas Act con- 
vert the Secretary to the Local Govern- 
ment’ issuing the warrant into. .an 
inferior Oriminal Court within the pro- 


visions of section 435 of the Code of” 


Oriminal Procedure; But it is only if 
this is so that we have jurisdiction 
under the section, if it is not so then we 
have no jurisdiction. 

In my reading of the Goondas Act, 
the Act has not created any Court, but 
has only provided a certain procedure 
for dealing with goondas. . 

This béing so, I think that we have no 
jurisdiction to deal with the applica- 
tion under our revisional jurisdiction, 
and the Rule must accordingly be’ dis- 
charged. x 

Panton, J.—I agree. - 

Z. K. Rule discharged; 


“ALLAHABAD HIGH COURT. | 


ORIMINAL Revision No. 106 or 1924. 
April 22, 1924. 
Present :—Mr. Justice Daniels. 
RAM NARAIN—APPLICANT 


i n versus : 
EMPEROR THRovaH SHIB NARAIN— 
à OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), s. 499—Defama- 
tion—Intention to harm reputation—Injury 
reputation, whether necessary. , 

A person commits defamation within the meaning 
of section 499 of the "Penal Code who publishes 
any imputation concerning any person tntending 
to harm the reputation of that person whether harm 
is actually caused or not. A person who publishes 


defamatory matter against anothér ma case not 


covered by any of the exceptions cannot escape 
,punishment on the ground that the reputation of 
the person attacked was so good, or 


the reputation was not in fact caused. x 
Criminal revision from an order of 
the Additional Sessions Judge, Cawn- 
pore, dated the 11th December 1923, 
Mr. J. M. Banerji, for the Applicant. 
The Assistant Government Advocate, 
for the Orown.. ; 


INDIAN OASES: 


. the complainant and that the complain- 
„ant did, not lose his 


à at of the ` 
person attacking so bad, that serious injury to. 
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JUDGMENT.—The applicant in 
this case has been convicted of defema- 
tion under section 500 of the Indian 
Penal Code on the ground that 'he 
published a pamphlet in Hindi defaming 
the complainant. Both in the heading 
and in the body of this pamphlet he 
describes the complainant as a sharif 
badmash, which has been aptly translat- 
ed by the Court below asa “gentleman 
scoundrel”. He'sàys in the pamphlet 
that he has issued a previous pamphlet 
giving a summary of the complainant's 
evil doings and challenging a prosecu- 
tion for defamation, and he. describes 
him as one of a gang of badmashes who 
in the Sambat year 1966 established an 
unlawful Cond: in'the market to the 
injury of the Government Courts and, 
as he futher says in a portion of the 
pamphlet not re-produced in the charge, 
thereby inflicted great injustice on the 
public. There can be no doubt that the 
pamphlet was grossly defamatory in 


character and in view of the fact that 
‘the Chamber of Commerce which is 
. described by the accused as a Court 
. ceased to exist ten 
. ease, it is impossible for the accused 


years before the 


to assert that ‘he acted in good faith for 


the publie good. 


"The revision is pressed mainly on 
the basis of & sentence in the judgment 
of the lower Appellate Court in which 
the learned Judge says that nothing 
said by a man in the accused's position . 
could seriously injure the reputation of 


se reputation by 
reason of the injury. The applicant - 
relies on Explanation 4 to section 499. . 

In this Explanation it is said that no 
imputation, is said to harm a person’s 
reputation unless it lowers his moral 
or intellectual character etc. etc. This 
argument overlooks the fact that a 
person commits defamation within’ the 
meaning of section 499 who  pub- 
lishes any imputation concerning any 
person intending to harm the re- 
putation of that person whether harm 
is actually caused or not. <A person 


-who publishes defamatory matter against 


another in a case not covered’ by any 


- of. the exceptions cannot escape-punish. ° 
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ment on the ground that the- reputation 


of the person attacked was so good, or. 


that of the person attacking so bad; 
that serious injury to the “reputation: 
was not in fact caused. 


- The accused ‘has’ ‘been! rightly con-- 


victed.and I reject the application. 
"Z. K; Application rejected: . 


CALCUTTA HIGH. COURT. 
JURY .REFERENOR No. .54 or 1923. 
December. 7, 1923. š 
Present:-—Mr. J ustice Newbould and 
Mr. Justice B. B. Ghose. 
' EMPEROR—Proszouror 
versus 


BANSI,SHEIKH-—AoCUSED. 
‘Penal Code (Act XLV of 1860), s. ,7 1—Fraudu-. 


lently using forged document—Use, what constitutes 
Document usei in support of good title, whether. 
used fraudulently. 


To constitute "use" of & document within the 


meaning of section 471 of the Penal Code, it is ‘not | 


necessary that the Court should’accept the docu- 
ment produced before it or filed in Oourt. [p- 507, 
col, `] . 

If a person puts forward a document as support- 
ing his claim 1n any matter, whether that document 
i8'&cted upon by the Courtor used in “evidence, is 
immaterial for the purpose of constituting use of 


the document by the,party, within the meaning of* 


section 471 of the Code. 

Ambika Prasad Singh v. Emperor, 
-Or.L J. 398, Rate Jha v. Ki Emperor, 14 Ind. 
‘Cas 201; 39 O. 463; 16 C `W. N. 623; 15C L.J. 
509; 13 Or L J. 201, Mobarak "Alv v. Emperor, 
15 Ind 
referred to. ° _ 

. A man may be said to usea document fraudu- 
lently even if itis used for the purpose of sup- 
porting a good title [p 507, col. 2.) 

Empress v. Dhunum Kazee, 9 0.53 at p. 60; 11 
G.L R 169; 7 Ind. Jur 196; 4 Ind. Dec. (N. 8.) 688, 
followed 


[p. 506, col. 2.] 


Reference under section 307. of the 


Oriminal Procedure Code by-the Assistant 
. Bessions Judge of 24-Parganas. 
Babu Debendra N arain ‘Bhattacharjee, 
for the Crown. 
‘Babu Bir Bhusan Dutt (with him Babu 
Manindra Kumar Bose), for the Accused. 
JUDGMENT.—This is a reference 


by the Assistant Sessions Judge of 24. 


Parganas under section ' 307 of the Code 
sof Criminal Procedure, Theaccused was 


INDIAN CASES, 


35 C. 820; 8 


Cas. 81, 17 O. W. N. 94; 13 Or. L J. 449, 


9947 
y " ' k. j à 
charged! with an’ offence under : sec-— 
tion 471 read with section ' 467, Indian: ' 
Penal ‘Code, the offence of fraudulently 
and dishonesetly using of forged: .docu-. 
ment, namely a kobala, purporting to: 
have ‘been executed by one Thakurdasi: 
Debi in his favour.’ The Jury bya’. 
majority of four to one. gave the accused `. 
the ‘benefit of doubt. ‘The other juror: 
gave his opinion as guilty, and the: 


learned ' Judge having disagreed with 


the verdict of the majority of the J aye 
has referred this case to this Court. 

The story as told by the unas. sa 
may be shortly stated in order to under-: 
stand the circumstances under which 
this prosecution ‘was started. ` One, 
Thakurdasi Devi was ‘the owner. of a. 
certain plot of land -which she, had. 
purchased from one Gobinda Tewari. 

he was living as the mistress of one- 
Swarup Das who ‘had: died ‘in: the - "year 
1899. ‘After his death she was living in 
the house of his son Srimanta for some 
time. Then there was a quarrel between 
them apparently and she went to live 
elsewhere. It seems that Srimanta wanted 
to have a benefit out’ of this fact and to 
take possession of the property as his 
own. First, there.appears .tp have been : 
a mortgage' executed hy him in ‘favour 
of the accused’ Bansi Sheikh in the 
year 1912 in which it was alleged that 
the possession of the ‘land had ‘been 
made over to Bansi Sheikh. Then in 
the year 1915, Srimanta sold the land. 
to one Bomanath P. W.'No. 7 and Roma- 


-n&th under that deed: purported to have 


purchased the equity of redemption. 
After this purchase Romanath is alleged. 
to have offered the - mortgage-money ‘to 
the accused in order to redeem the pro- 
perty. . The accused refused. to. ‘accept 
the money and thereafter Romanath 
deposited the mortgage-money in, Court 
and then in July, 1918, brought a suit, 
against Bansi, the accused, for .redemp-- 
tion ofthe property and Srimanta was: 
also impleaded as a’ defendant .in the. 
case. -Bansi Sheikh appeared ‘in that 
suit on the 12th December, 1918, . and- 
took time to file the written statement... 
This -was done on the 2nd January, 
1919 and the' written statement. is on 
the record ofthis case, In that written- 
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statement he alleged’ that he was ‘in 


possession of the land originally as a 
tenant of Thakurdasi Debi and that he 


had subsequently purchased Thakurdasi’s. 


interest from her by a.kobala, and this 
Kobala is the subject-matter of the present 
prosecution, The kobala was alleged to 
have been executed on the 20th Decem- 
ber 1918 and: registered in the Pre- 
sidency Registration Office at Alipore 
on the same date But this document 
was not filed by the accused, who was 
defendant in the suit, in the Munsif’s 
Court. ‘The suit of Romanath was 
' decreed hy the Trial Court on the 31st 
‘March, 1919. On the 6th May, 1919, the 
accused presented an .appeal before the 
. District Judge of Alipore and with the 
memorandum .of appeal, he filed the 
kobala dated the 20th December, 1918, 
purporting to have been executed by 


Thakurdasi Debi in his favour in Court. 


. This appeal of the accused was decreed 
on the 28th August, 1920. Then what 
happened -was that Thakurdasi Debi 
sold the land to one Jogendra Mandal 
^ by a registered kobala dated the 1st 
October 1920. The story.then is that 
Thakurdasi Debi endeavoured to ' put 
Jogendra Mandal in ‘possession -of the 
property but they were turned out by 
the accused on the allegation that he 


had purchased the property by a kobala - 


from Thakurdasi Debi and was, there- 
fore, the owner of it. Then Thakurdasi 
Debi applied to the Court of Appeal, 
which decreed the appeal of Bansi 
Sheikh as against Romanath, for retain- 
ing on the record the kobala which had 
been -filed by Bansi Sheikh purporting 
to have been executed by herself in his 
favour and also for sanction for pro- 
secution of Bansi Sheikh for using the 
kobala which she alleged to have. been 
a-forged docuntent. Sanction was grant- 
ed by the Subordinate Judge who had 
decided, the appeal on the 26th May, 
1921. Certain other proceedings appear 
to have ‘been ‘taken with, regard to the 
sanction but we are not at present con- 
cerned with them, because what appears 


from the record-is that the sanction of 


the 26th May, 1921, was acted upon ‘as 
sanctioning the prosecution of the 
accused, Eus i. 
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From the evidence that was produced: 
before:the lower Court, there cannot be 
any doubt that the kobala purported 
to have been executed by Thakurdasi 
Debi on the 20th December, 1918, in 
favour of Bansi Sheikh, had’ not been 
executed by the real Thakurdasi Debi. 
She was -examined as a witness in the 


‘Court of the Committing Magistrate 


and was cross-examined on behalf of the 
accused, but unfortunately:she -had died 
before ‘the ‘trial in the Sessions Court. 


had -never executed the kobala which was 
said to have been executed'by her-in favour. 


: Her evidence distinctly shows that she , 


of Bansi Sheikh. -That kobala was signed -. 


on hér behalf by one Daliluddi. This. 
man did not know Thakurdasi at. all. 
He is witness No..4 for'the prosecution 
and he's unable to say whether it was 
the real Thakurdasi Debi who‘had exe- 
cuted- the document or who: the: persons. 
were who asked him to execute the 
document on behalf of Thakurdasi Debi. 
The document was registered and a 
person named Uma Oharan Das, alleged 
to be an inhabitant of Chitraganja; that 
is the -place where Thakurdasi Debi was 
alleged to have been living at the time 
identified Thakurdasi Debi. One Uma 
Charan Das has been examined in this. 
ease before the Sessions Court. He. 
says that he is an inhabitant of ‘that 
village but he never identified Thakur. 
dasi Debi before the Registration ‘Officer 
and ‘he was not the son of Swarup Das 
whose name: was given as the father of 
the identifier, nor was he a napit by 
caste Which was the caste given of the 
identifier. There is no evidence, however, 
on the record that there was any other 
Uma Oharan -Das of that village who. 
answered the description of the identifier. 
as given in the endorsement, of the 
Registering Officer on the kóbala. The 
fact, however, remains that Thakurdasi 
Debi denied the execution of the kobala. 
No Suggestion has been made that the 
woman who was the owner of the pro- 
perty was not the woman who gave her 
evidence before. the Sub-Divisional Ma- 
gistrate in'this case, and there is nothing 
to show that what she stated as regards. 
the fact that- she had never executed, 
the- kobala-has”.any' element of :doubt-in; 


: 


nec 


, was a forged document. 
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is the fact that the thumb impression 
which was taken on the back of the 
document. does not tally with the 
thumb impressions which were taken of 


Thakurdasi Debi either in the Court of, 


the Sub-Divisional Magistrate or in thé 
Court of the Subordinate Judge when 
he made the enquiry with reference to 
the grant of sanction for prosecution in 
this case. On the other hand, there 
does not appear to have been any sug- 
gestion made in the cross-examination of 
any of the witnesses that the real Thakur- 
dasi Debi had really executed a kobala. 
"The first question, therefore, which is 
essary to decide in this case as to 
whether Thalkurdasi Debi had really 
executed the kobala, Exhibit 1, must 
be answered in the negative, and 
we are of opinion that there cannot be 
any doubt having regard to the evidenee 
that Thakurdasi Debi. had never exe- 
cuted this document. The question 
that must be decided first in order to 
sustain a charge under’ section 471, 
Indian Penal Code, is whether the 
document isa forged document and we 
have no doubt in our minds that it 


necessary is to decide whether this docu- 
ment was used by the accused within 


the meaning of section 471, Indian Penal: 


Code. 

An elaborate and ingenious argument 
has been addressed to us by Babu Bir 
Bhusan Dutt on behalf ofthe accused. 
He first contends that as the document 
was not accepted by the Court it cannot 
be held that it was used by the accused. 
He points out that under O. XIII, rr. 1, 


`. Jand 3 of the Code of Civil Procedure 


the rules about the production of docu- 
ments by parties haye been laid down 
and he contends that because the accus- 
ed in this case has not been proved to 
have produced the document in Court 
in accordance with the provisions of 
those rules the document could not have 
been accepted by the Court and it can- 
not be said to have been produced hy 
him in Court and, therefore, he had not 
used it. He further refers to O. XLI, 
x. 27, Civil Procedure Code, as to the 


„procedure „in accordance with which the, 


INDIAN CASES, 


In addition to her statem&nt there I 


The next thing ' 


[1994 


Appellate Court is entitled to receive 
fresh evidence and contends that as none 
of the grounds which would entitle the 
Appellate Court to accept the document 
was in existence, the document has not 
been as a matter of fact accepted by 
the Court and, therefore, it was not used 
by the accused. The obvious fallacy of 
this argument, as itseems to us, is that 
to constitute use of a document it is not 
necessary that the Court should accept 
the document produced before it or filed 
in Court. The argument was based on 
the case of Ambika Prasad Singh v. 
Emperor (1), but it has been pointed 
out before this that the head-note* of 
the report is wrong in the case of Rate 
Jha v. King Emperor (2). It has been 
held that if a document is filed by the 
plaintiff in support of his pleading this 
is sufficient use within the meena 
section 471, Indian Penal Code. e 


‘may also refer to the case of Mobarak | 


Ali v. Emperor (3). With regard to this 
point we are of opinion that if a person 
puts forward a document as supporting 
his claim in any matter, whether that 
document is acted upon by the Oourt ` 
or used in evidence is immaterial for the 
purpose of constituting use of the docu- 
ment by the party within the meaning 
of section 47i, Indian Penal Code. In 
-this case the accused pleaded in defence 
that he had purchased the land by 
a kobala from Thakurdasi Debi and he 
also gave evidence in Court in support 
of that plea, In the memorandum of 
appeal he took as one of his grounds 
of gppeal that the Munsif ought to have 
accepted his documents' which he had 
tendered in his Courtandon thatallegation 


. he filed the two documents, the document 


now in question being oneof them, withhis 
memorandum of appeal. Then there is 
the evidence of the Pleader Saroda Pro- 
sad Banerjee who filed the appeal on 
behalf of the accused that the documents 
had been made over to him by the 
accused for filing in Court and the 
(1) 35 C 820, 8 Or L J. 398. ' 
(2) 14 Ind Oas 201, 39 O. 463; 16 O. W N. 623; 
15 O. L. J.508; 13 Or L. J. 201. i 
d 15 Ind. Oas 81; 17 C. W. N. 94; 13 Cr. L. J. 


*Head-note of 39 O.—[Ed.] 








r 


Vol. 83] 
EMPEROR V. BANSI SHEIKH. 


grounds of appeal had been drafted by 
him on instructions received from: the 


accused himself. On these facts there | 


cannot be any possible doubt that the 
document in question was used by the 
accused. 

The next question that arises is whether 
at the time when this document was 
used, the accused knew or had reason to 
believe it to be aforged document. It 
has been contended by the learned Vakil 
for the accused that there is no evidence 
given by the prosecution as regards such 
knowledge. But this knowledge must 
be inferred from other facts proved. 
We consider that it has been proved 
that the document is a forged one. 
Secondly it has been proved from the 
statement of the accused himself in his 
sworn testimony before the Munsif given 
on the 28th March, 1919, that he it was 
who had purchased the land from Tha- 
kurdasi Debi by a kobala and he speaks 
of the idetification of Thakurdasi Debi 
before the Registering Officer by a man 
of Chitraganj at the time of the register- 
ing of the kobala, or in other words, 
‘that this document was executed in his 
presence and he took it himself. There 
cannot again be any possible doubt that 
he knew that this: document .was a 
forged document. .At any rate sufficient 
evidence hasbeen given tobring home the 
knowledge of the fact to the accused. and 
the only statement which he makes is 
that his son, who.is dead, did. every- 
. thing and he did not know anything 
&boutit. The accused, ifhe wanted to 
substantiate that statement, ought to 
have given evidence in support of it, 
But that was not done. 

The last thing which it is necessary 
to find is that the use of the document 
was made fraudulently or dishonestly 
in order to find «that the accused had 
committed an offence under section 471, 
Indian Penal Code. It has again been 
ingeniously argued that this document 
was not used fraudulently or dishonestly, 
first, because there could not be any 
intention to defraud any of the parties 
to the litigation in the’ course of which 
this document was filed in Court. Itis 
argued thatthe plaintiff' Romanath had 
no title to the property and: the.use of 
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the documerft could not have defrauded 
him. Then it is said that as Thakur- 
dasi Debi was no party to the litigation 
her title was not affected in any way by 
this document and she has not been in 
any way defrauded by the use made. 
The answer to this argument is to be 
found in the observations made in the 
case of Empress v. Dhunum Kazee (4) 
where it has been pointed out that a 
man may be said to use a document 
fraudulently even if it is used for the 
purpose of supporting a good title. In 
the present case the document was used 
for the purpose of establishing the title 
of the accused with regard to the pro- 
perty and the object was no doubt wrong- 
ful gain to himself, ; 

'Inour opinion, therefore, it has been 
established in this case that all the ele- 
ments necessary for the purpose of 
proving the offence under section 471, 
Indian Penal Code, have been proved 
without any doubt. > 

An appeal was made to us with refe- 
rence to section 307, Criminal Procedure 
Code, that the verdict of the Jury ona 
question of fact should not be set aside 
in this case. But we'have considered 
the whole evidence. We have given 
due weight to the verdict of the Jury 
which was a divided verdict, the majori- 
ty giving the accused the benefit of the 
doubt, and we have also considered the 
opinion of the Sessions Judge and we 
accept the reference and consider that 
the accused has been guilty of the offence 


‘charged under section 471 read with 


' section 467, Indian Penal Code. 
With regard to the question of sen- 


, tence we have been asked to consider 


the age of the accused. It is a-very 
‘serious offence, in our opinion that the. 
accused has committed. We, however, 
take into consideration the fact that he is 
an old man and also that these proceed- 
ings are going on from 1920, and con- 
sidering all these: things we sentence 
the accuséd Bansi Sheikh to rigorous 
imprisonment for three ‘years. j 

Z. K. i Reference accepted. 

(D 9 0.53 at p. 60; 11 O! L. R. 169; 7 Ind, Jur, 
196; 4 Ind. Dec. (x. 8.) 688. 1 
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LAHORE HIGH COURT. 
CRIMINAL ÁPPEAL No. 600 or 1922. 
October 26, 1922. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr Justice Zafar Ali. 
SURAT SINGH—Convior—APPELLANT 


versus 


EMPEROR-—RESPONDENT. .. 
Penal Code (Act XLV of 1860), s. 802—Murder_ 
—Proof—Suapicion — Motwe—Weapon, discovery 
een cannot be a substitute for.proof 
The mere fact that dug out a weapon 
gtained, not with human blood, but with the blood 
of aruminant animal, coupled with a motive to 
get md of the deceased, is not sufficient to establish 
that the accused was guilty of causing the death 
of the deceased. i 
Appeal from an order of the Sessions 
Judge, Karnal, dated the15th June 1922. 
"Mr. Shamair Chand, for the Appellant. 
Mr. Des Raj Sawhney Public Pro- 
secutor, for the Respondent. 


JUDGMENT.—On ithe morning’ of 
the 9th April, 1922, Musammat Bakhtawari 
the widow of one Udmi, a Ror of the village 
Muhana in. the Rohtak District, was stab- 
bed with a.dagger, while she was going 
from her house in the village to her thresh-. 
ing floor; and she succumbed to her 
injuries within.a short time. The per- 


sons, viz, Surat Singhand his brother 


Chatru, who are collaterals of Musammat 
Bakhtawari's deceased husband, were 
tried for the murder, but the learned 
Sessions Judge has acquitted the latter 
and has convicted the former’ under 
section 302, Indian Penal Code, and sen- 


tenced him to the penalty of death. The 


learned Judge has disbelieved the evi- 


dence of the two alleged eye-witnesses and . 


also the testimony of.two other persons 
who stated that.they hadseen both the 
accused running away from the scene 
of the occurrence. In view of the dis- 


crepancies referred to in the judgment, 


of the learned Judge and of the strong 
opinion expressed by him as to the un- 
reliability of the witnesses, the learned 
Counsel for the Crgwn has not placed 
his reliance upon their evidence, -and 
we are not, therefore, called upon to 
examine that evidence. ES 

There can be no doubt that the two 


` ° accused along with their, brothers were 
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entitled to suecéed to the estate of: 
Udmi on the death of Musammat Bakhta- 
wari, and that about a year ago there . 
was a dispute between them -on. the- 
one side and Musammat — Bakhtawari. 
on ihe other but the village elders». 
intervened and brought about ‘a settle- - 
ment. It, however, appears, that»: - 
the relations between the two parties - 
were strained, and that the accused had ' 
a motive to get rid of the woman. The.. 
question for determination, however, is 
whether there is any adequate proof on 
the record to connect Surat ‘Singh with... 
the commission of the murder. Now, 
there are two circumstances: which have ` 
been relied upon by the learned Sessions: 
Judge in support- of the conviction, and 
we haveno hesitation in holding that. 
they are wholly insufficient to establish a 
the guilt of the prisoner. It sappearay, 
that on the afternoon of the 9th April. 
a hukka was found concealed in a bush. 
at a short distance from the scene of. 
the occurrence, but the evidence on,the: 
record‘shows that this hukka wag lent bys . 
one\Nanak toSurat Singh’s brother Chatru.. 
who has been acquitted by -the Sessions: 
Judge. We do not,therefore, think that. 
the discovery of the hukka can be used: 
as an incriminating circumstance so far. 
as Burat Singh is concerned. The only. 
olher matter urged against ‘him is the; 
discovery ofa dagger from the field of. 
one Udmi: Now there is some doubt ap: 
to whether Surat.Singh alone or both. he; 
and his brother -Chatru dug out the, 
weapon ; but assuming that Surat Singh- 
alone was responsible for this discovery, . 
we are not prepared to hold that this 
circumstance furnishes any proof of his- 
guilt, considering that the weapon did 
not bear any human blood but was: 
stained with the. blood of a ruminant 
animal. , : . 
There may be a strong suspicion against- 
Surat Singh but suspicion cannot be a 
substitute forproof. We consider that: 
the circumstantial evidence relied upon 
by the learned Sessions Judge does not, : 
establish Surat Singh's participation in. 
the murder and -we accordingly accept. 
his appeal and setting aside the convic- ' 
tion direct that he be released forthwith. 
Z. E, Appeal accepled, :: 
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. ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 818 oF 1922, 
November 22, 1922. 
Present :—Mr. Justice Piggott and 
Mr. Justice Walsh. a 
-GAYAN SINGH AND OTHERS—ACOUBSED 
—APPELLANTS . : 
versus 
EMPEROR-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s 289 
--Joinder of charges—Transactron, same—Ques- 
tion of fact—Admission of accused, whether can 
be acted upon—Penal Code (Act XLV of 1860), 
8. 100—Reght of private defence—Burden of proof: 

The question whether certain offences ‘specilied 
in different charges were or were not so connected 
together, that it might fairly be said that they had 
been committed in the course of the same transac- 
tion, within the meaning of section 239 of the. 
Oriminal Procedure Code, is substantially one of 
fact, and an admission on such a question of fact 
made by-&n accused person may be received an 
acted upon by the Court. [p. 511, col 2] ` 

Sanuman v Emperor, 63 Ind Cas. 401; 19 A.L. 
L. J. 392, 22 Cr. L. J. 641, referred to . 

In answer to a charge of rioting and other 
offences alleged to have been committed during 
“the course of the riot, the accused’ set up a defence 
which accepted the position that-whatever took 
Place was part of one transaction : : 

. Held, that the Court was entitled to act upon the 
‘admission of the accused and a joint trial of the 
ae in respect of all the offences was justified. 
-[rbid. ^ . 

t Thé law laya upon an accused person who pleads 
the benefit of the provisions of the Penal Code 
‘regarding the right of private defence, the burden 
‘of satisfying the Oouit affirmatively, by evidence 
which. the Court can believe and act upon, that 
he ıs entitled to the benefit of those provisions. 
[p. 512; col. 2] . i 

` Mr.Howard,forihe Accused-Appellants. 
~ The Government Advocate, for the 
Crown. - 


JUDGMENT.—In this case. the . 


learned-Séssions Judge of Kumaun had 


before him eight persons charged with . 


‘complicity in a riot, under section 147, 
Indian Penal Code, and some of them 
further charged with particular offences 
'alleged to have been committed either 
inthe course of the riot, or asa part of 
the transactions immediately leading up 
to’ ihe. riot. Thus Gayan Singh was 
charged under section 302, Indian Penal 
Gode, with: the murder of one’ Jora. 
Dewan Singh was charged under sec- 
tion 324, Indian Penal Code, with causing 
simple hurt by means of a dangerous 
‘weapon to-one “Kutta, while another 
‘accused whose-name is also Kutta was 
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‘of the evidence agg 


‘this part of the’ 


charged with causing grieyous hurt to 
one Chaitu, the charge being under 
séction 325, Indian Penál Code. The 
remaining five persons on their trial, 
namely, Udai Singh, Kadaru, Bali, Nain 
Singh and - Kangalu,, were charged 
only’ in respect’ of the riot. We have 
been through the evidence in the case 
and we may say at once that we have 
received the greatest possible assistance 
from the very thorough and carefully 
reasoned judgment of the learned Ses- 
sions Judge. In the énd, the Trial Court 
acquitted one accused person, of thé 
name of Bhau Singh, ‘and convicted 
‘each of the others on, the- charges as 
framed.’ Gdyan Singh has been sen- 
tenced to death arid the record is before 
us for confirmation of that sentence. 
The remaining accused persons have 
received sentences of one year's rigorous 


imprisonment for thé riot, with addi- 


tional sentences of ore year's rigorous 
imprisonment against Dewan Singh or 
Dewanu and six months’ Tigorous impri- 
sonment against Kutta, in respect of the 


‘offences individually -charged against . 


them. We think it sufficient to recite ' 


the. facts alleged on behalf of the Dro- . 
,Beeution and 
accused persons generally in their de- 


the story told by the 


fence. It will then not be necessary for 
us to say much more, beyond indieàting 


„our reasons for accepting the view taken 


by the Trial Court regarding the weight 
whole. . According 
to the prosecution the deceased Jora, 
a resident bf a hamlet near that" of 
Semalya where the accused persons live, 


‘found a lot of goats trespassing on his 


land. He drove them up into the village 
of Semalya, not in order to return them 
to their owners, but with intent to make 
overthe goats to the pardhanorhead-man, 
the witness Bhim Singh In conse- 
quence of abusive language openly’ used 
in. the. village -by Jora, a number of 
residents of Semalya, presumably owners 
of some of the’ goata. which Jora had 


Seized, gathered .tbgether and .came 


towards Jora with hostile intentions. - 


‘According ‘to the prosecution evidence 


there were five persons concerned in 
affair,. namely Gayan 


Singh, Dewanu, Küttà& Kangalu and 
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Bhau Singh. There was aneinterchange 
of abuse and the accused Kutta cried out 
that Jora was always giving them trouble, 
and incited the rest to attack him. Ac- 
cording to the prosecution witnesses, he 
distinctly called upon the-other accused 
` to kill Jora on the spot. On this the 
accused Gayan Singh, went into the 
‘verandah of his house and came out 
again with an axe in his hand and 
struck Jora dead on the spot with a 
single blow of that implement. There 


are several witnesses who depose to. 


having seen this transaction from first 
to last, namely, Bhim Singh, the village 
headman, Mahendra Singh, Ohait Singh, 
Lutha and Macho Singh. These are all 
residents of Semalya and persons who 
might have been expected to be in the 
neighbourhood at the time of the oc- 
currence. It is not suggested that there 
is anything in their evidence to throw 
‘suspicion on the general truth, at any 
rate of this part of their story. 
point ia niade against them that they 
‘are all members of a different clan from 
that to which the accused persons belong, 
- and that there had been previous ill- 
feeling between the parties. We think 
' jt sufficient to say at once that, in our 


opinion, the defence altogether failed to’ 


make out, as against these witnesses or 
the members of the clan. to which they 
belong, the allegation of enmity upon 
which the defence was based. Having 
said this much, we may continue the pro- 
secution story. This is to the effect that, 
the news of Jora&'s death having spread, 
certain relatives of his, including Umrao 
Singh alias Kutta, Obaitu and another 
Umrao Singh, came to the spot anda 
quarrel again broke out between them 
and the accused persons. The accused 
Kedaru is alleged to have called out 
to the others that inasmuch as they 
had killed Jora, they were not likely 
to incur any worse , punishment if 
they wiped out the whole of his 
family. In the affray which ensued 
the other accused persons who have been 
convicted only under section 147, Indian 
Penal Code, are alleged to have joined, 
and in the. course of this affray the in- 
juries referred toin the charges under 
sections 324, and 325, Indian Penal Code, 
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"ere inflieted &nd one of thé aecused 
persons, Dewan Singh, may or may not 
have received a nasty cut in the arm 
from some sharp weapon, probably a 
kukri. This part of the prosecution case 


‘rests on the evidence of the witnesses 


whom we have alreadynamed, re-inforced 
by Umrao Singh, Chaitu and the other 
Umrao Singh, the relatives of the deceas- 
ed Jora, who are alleged to have beer the ` 
victims of this second attack. We now 
‘take up the story told by the accused in 
their defence. They alleged that, on -the 
day before the date mentioned in the 
charge, the daughter of the accused Ke- 
daru, who had been married to another 
man ofthe same name, was returned to 
his house with contumely by the mem- 
bers of her husband's brotherhood, who 
asserted that they would not permit of 
&marriage between a person of their own 
brotherhood and aman belonging to so- 
inferior acaste asKedaru. It is worth- 
while to note at once that the men who 
are alleged to have thus insulted Kedaru 
are members of a third clan, which is 
neither that to which the accused be- 
long, nor that of Bhim Singh and his 
fellow witnesses for the prosecution. The 
accused go on to say that, on the day fol- 
lowing, that is the date alleged in the 
charge, the persons who had thus insult- 
ed the accused and their clan came in a 
body to Semalya and induced Bhim Singh 
and the members of his clan to join them 
as wellas certain low caste persons who 
lvein huts on theoutskirts of the vil- 
lage. 'This entire body of 200 persons or 
thereabouts is alleged to have made a 
determined attack on the house in which 
the accused lived, and more particularly 
on thatof Gayan Singh. The accused, 
without admitting in so many words that 
in: the course ofthe affr&y which follow- 
ed they themselves, or some of them caus- 
ed the death of Jora and inflicted grievous 
hurt on Chaitu and a severe injury on 
the witness Kutta, do practically admit 
that these injuries must have been caus- 
ed some how by the persons who were 
resisting the attack made on the houses . 
of the accused. | As a matter of fact, there 
was a counter charge brought against a 
large number of persons swhich was the 
subject-matter ofa separate trial before 


` 
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the Sessions Court. The most important 
evidence however, bearing upon the 
story told by theaccused was duly pro- 


duced as evidence for the defence in the 
present case. The trial was further com- 


plicated by doubts which were thrown on - 


the honesty of the investigation which 
had preceded the enquiry in the Court of 
the Committing Magistrate, We do not 
think it in any way necessary to go into 
all the details which have been fully 
discussed in the judgment of the learned 
Sessions Judge, with which we find. our- 
selves in substantial agreement. On the 
very face of it the weak points about the 
defence'story were two. The motive.put 
forward for the alleged attack on the 
houses of the accused persons, and more 
. particularly on that of, Gayan Singh was 
not merely inadequate, but it was no 
motive at all. The persons who had 


already insulted Kedaru by returning. his ` 


daughter to him with contumely had no 


motive for following up this insult by an' 


organised attack on the house of Kedaru 
and his whole family, still less for select- 
ing the house of Gayan Singh as the 
principal object of their anger. The 
other point is that the defence evidence 
asit stands does not account for the 
death of Jora. On this point we have ex- 
amined the various statements made by 
Gayan Singh, the person principally con- 
cerned. Underlying all his statements 
there is an obvious consciousness of the 
fact that he had killed Jora, though he 
will not say this in so many words. His 
statement to the Magistrate goes a little 
further and amounts almost to. an ad- 
mission that he had killed Jora with the 
blow of an axe. In his petition of appeal 
to this Court he says that, while defend- 
ing his house from the attack made 
upon it, he was throwing all sorts of 
missiles, including arrows and also a 
hatchet, and hé admits thatit was the 
‘hatchet which struck Jora and caused 
his death. The medical evidence, as the 
learned Sessions Judge remarks, is so 
fully in accordance with the statements 
of the witnesses who depose that Jora 
was killed on the spot by a single 
heavy blow struck with.the hatchet pro- 
duced in Court, that we need have no 
hesitation in accepting this evidence 
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againstithe somewhat half-hearted denials 
of the appellant Gayan Singh. We may 
dispose of this man’s case at once, by say- 
ing that wesee no reason whatever to 
distrust -the statements of the prosecution 
witnesses who directly implicate him, 
and that his own plea, which was essen- 
tially one of killing in the lawful exercise 
of aright of ¿private defence, unques- 
tionably broke down. The case ag re- 
gards the other appellants is not quite 
so easy. In this connection we must 
consider a legal point which, though not 
taken in thememorandum of appeal to 
this Court, has been brought to our 
notice in argument. It is suggested that 
the .offence3 covered by the various 
charges to which we have already referred, 
were not committed in the same transac- 
tion, within the meaning of section 239 
of the Code of Criminal Procedure, so as 
to warrant the joint trial of all:the 
accused persons on these: various charges. 
It'is quite clear that io objection was' 
raised on this ground in the Trial Court. 
We are satisfied also that the whole de- 
fence set up by the accused persons in- 


. volved the allegation that the killing 


of Jora and the hurt caused to the wit- 
nesses Umrao and Chaitu were incidents 
which occurred in the course of one and ` 
the same transaction. So thatit would 
have been a positive disadvantage to the 
accused to have taken the point and to 
have persuaded the Court to hold two 
separate trials... It hasbeen rightly said 
in argument before us that an allegal 
exercise of jurisdiction could not be con- 
doned merely because the partiés had 
consented to it; but we are dealing here 
with a specific objection based on certain 
words in section 239 of the Code of 
Oriminal Procedure. Now the question 
whethercertain offences specified in differ- 
ent charges were or were not so con- 
nected. tegether, that it might fairly 
be said that they had been committed 
in the same’ transaction, is’ after all 


‘substantially one of fact, and admis- 


sions On a question of fact made by 
accused persons may undoubtedly be re- 
ceived and acted upon by a Trial Court, 
On the general question of the inter- 
pretation of these words we think the 


law: was very accurately laid down bye 
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‘Mr. Justice Stuart in the case of Sanu- 
man v. Emperor (1) and in the two cases 

. ofthe Bombay High Court to which he 
there refers. In the case before us we 
seo noadequate reason for interfering 


`- with the convictions of any of the 


accused persons solely on this technical 
ground. If we were disposed to order 
à new trialat allitwould be mainly in 
order that Trial Court might furtlier con- 
sider the question of the responsibility 
ofthe appéllants Dewan Singh; Kan- 
galu and Kutta for the offence which 
.waé never charged against them, namely, 
the killing’ of Jora. We need hardly 
gay that it would not be to the advan- 
tage of these accused persons if we 
ordered a new trial on this basis. We 
‘are not concerned here with the reasons 
which lead to the acquittal of Bhau 
Singh. Asregards Dewan’ Singh, Kan* 
galu and Kutta, the evidence is that! 
Jota’ was struck down by Gayan Singh 
immediately after the accused Kutta 
liad incited all his companions to make 
‘a murderous attack. Some of the evi- 
dence algo: suggests that, at the moment 
' when the fatal below was struck, Jora 
was being more or less hemmed in by 
the accused whom we have named. There 
is, therefore, evidence on which the 
'.Qommitting Magistrate might well 
have considered whether these accused 
persons along with Gayan Singh, were 
not also chargeable with the actual 
`- murder, or at least with abetment of the 
same, As the case stands, however, we 
Hre net disposed to order a new trial 
on this ground. Presumably, the learned 
Sessions Judge has accepted the view 
that the act of Gayan Singh was due 
to a Sudden resolution t&ken' by himself, 
independently of anything said by Kutta, 
and that the conduct of these other 
accused persons at the moment did not 
facilitate the killing of Joraor at any 
rate wàs not intended by them to do 
so, We lay stréss on this point, however, 
because it influences the decision we. 
have come to, namely, that there is no 
need to interfere with the sentences pas- 
sed on Dewan Singh; Kangalu and Kutta. 
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These men have, in our opinion, got off 
fairly .easily in view of the nature of the 
evidence against them. Returning for'à 
moment to the question of the "defence 
‘set up by all the accused, we have this 
much to say. The law lays upon anac- 
‘cused person, who pleads the benefit of 
the provisions of the Indian Penal Code 


regarding theright of private defence, 


to satisfy the Court affirmatively, by 


.evidence which the Court ean believe 


and act upon, that he isentitled to thé 
benefit of those provisions. If the &accus- 
ed in the present case, while admitting 
the first part of the prosecution story, had 
inplain and unequivocal languagernade it 
their defence that the killing of Jora was . 
followed by & determined attack on the 
house of Gayan Singh in which caste- 
fellows of the deceased, or other sympa- 
thisers, took part, and that whatever fur- 
there injuries were inflicted on any mem- 
ber of Jora’s family after this point were 
the result of measures lawfully taken to 
protect Gayan Singh and the members of 
‘his house-hold from summary vengeance 
on the part ofanangry mob, the whole 
case would have been required to be re- 
considered from this point of view. - The 
Court itself would probably have come to 
the conclusion that a separate trial’ of 
Gayan Singh on the charge of murder 
‘was clearly necessary, before it entered 
upon the trial of any other person in 
respect of offences alleged to have been 
committed after,and as a consequence 
of, the killing of'Jora. As the case 
stands, it is impossible to hold on the ` 
evidence that the accused have- made 
out & defence on these lines; They 
never even set up the defence which we 
haveabove indicated. Under the circum: 
stances itseems to us impossible to do 
other than to affirm the conviction of the 
appellants. otherthan Gayan: Singh ‘in 
respect of -the minor offences chargéd, 
against them. Wehavealready indicat- 
ed our reasons for’ refusing to - interfére 
with the sentences passed on: Dewan | 
Singh, Kangalu and Kutta. 'As re- . 
gards the remaining’ four appellants; 
Udai Singh, Kédaru, Bali and: Naib 
‘Singh, we think, we are entitled, upon & 
‘broad view of the evidence in the case às 
& whole, to givé effect toa doubt which 
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we feel as to so whether their-responsihi- 
lity for joining in the riot of which .they 
have been convicted, was really such-as 
to merit the sentence: passed upon 
each of them, which is & somewhat: 
: Bevere sentence under section 147, Indian. 
Penal Code. In the result, therefore, 
we so far allow the appeals of Udai 
Singh, Kedrau, Bali and Nain, Singh 
that we reduce the sentence passed upon 
each of them to one of rigorous imprison-: 
ment for two months, tó take effect. from. 
the date of their conviction in. the 
Sessions Court. We dismiss the appeals 
of Dewan Singh, Kangalu and Kutta., 
‘We also dismiss the appeal of Gayan 
Singh, confirm the convietion.and sen- 
tence against him and direct that the 
sentence be carried out accordtng to law:, 
We have considered the-argument speci- 
ally addressed to us by his Counsel on’ 
the question of sentence, but we do not 
think any good reason can be given why- 
upon the facts established by the evi-’ 
dence, sentence of death should not be 
passed on this accused. HAC 
Z. K. : Order accordingly. 


CALCUTTA HIGH COURT. . 
ORIMINAL ÁPPRALS Nos: 336, 345, 346 AND 
: i 348 or 1915. I j 

August 30, 1915. 
- Present; —Mr. Justice Chitty and 
Mr. Justice Richardson. ' : 
KALI DAS BASU AND OTHERS— 
AccusED—APPELLANTS 


; versus ~: 
EMPEROR—RESPONDENT. | $i 

- Conspiracy, trial for— Overt -act—0 ffence —Pro- 
cedure—Proof —Associatvon with conspwrators— P 
secution, duty of: TE webs nei ob oe 

When-the proof of a conspiracy depends upon 
proof of the Pw as of the accused in an 
overt act which itself amounts to an offence, the” 
proper eourss is'to put the accused on their trial- 
for. that offence. [p. 520, col. 1.] 

It is the duty of the prosecution to, adduce 
positive evidence of: the’ fact. that an accused 
person was’ concerned in the commission of. the/ 
offence; it is not incumbent upon them to. prove 
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the negative, viz., that at the time alleged he was 
not doing wiat he was expected in the ordinary 
course to be engaged in. 520, col: 2.] 

- To convict & person of being one of the parties 
to a conspiracy it is not enough merely to prove 
is association with some of the conspirators.’ 


[p.:522, col. 1.] 


Criminal appeals against the orders of, 
the Chief Presidency Magistrate, Calcutta, 
dated the 30th March 1915. — 

` Mr. S. R. Das, .Babus Dasarathi Sanyal | 
and Bepin Chandra Mallik, for ' the 
Appellant in Appeal No. 336. 

Messrs., J. Chaudhuri and S. R. 
Bonerjee, Babus Keshab Chandra Gupta, 
and Narendra Nath Sett, for the Appel- 
lant in Appeal No. 345. ' 

Mr. Bagram, Babus Atulya Charan-Bose ` 
and Santemony Majumdar, for the Appel- 
lant in Appeal No. 346. 

Babu Santosh Kumar Basu, for the Ap- 
pellant in Appeal No. 348. 

Mr. P. L. Buckland, Advocate General, 
and Babu Nirode Chandra Chatterjee, for 
the Crown 


JUDGMENT.—The four appellants 
Kalidas Bose, Narendra Nath Bannerjee, 
Bhujanga Bhushan Dhar and Hari Das 
Dutta have been, convicted by the Chief 
Presidency Magistrate of “an offence 
under section 120-B, Indian Penal -Code 
read with section 19 (f) of the Arms Act 
(XI of 1878) and section 109, Indian 
Penal Code and .sentenced each to two 
years’ rigorous imprisonment. Two charges 


. were framed in the Magistrate’s Court 


against the four appellants and three 
other persons, Anukul Chandra Mooker- 
jee,- Girindra Nath  Bannerjee,* and 
Asutosh Roy, one undér section 120-B, 
Indian Penal Code, read; with sections 379 
and 109, Indian Penal Codé, and the 
other under section 120-B read with 
section 19 (f)of the Arms Act and sec- 
tion 109, Indian Penal Code, Anukul, 
Girindra and Asutosh? were acquitted on 
both'charges being given the benefit. of. 
the doubt. The four appellants were 
convieted in the second chatge only. 
Three other persons Baidyanath Biswas, 
Purba Doyal Marwari and Upendra Nath, 
Sen had also been put upon their trial, 
but on the 12th November 1914, the case 
against them was withdrawn and they 
were discharged, I : 
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Both -the charges alleged the conspiracy 
of the seven: accused with ome another 
and with Srish Chandra Mitter, Bepin 
Ganguli, Suresh Ganguli, Ganesh Chan- 
dra -Bose and others: unknown. The 
charges of conspiracy were framed in 
géneral terms, but the overt act, on™ 
which the prosecution relied on each 
charge was the theft of some 50 Mauser 
pistols and 46000 cartridges from Messrs. 
Rodda & Co. and the subsequent trans- 
portation of those pistols and cartridges 
from one part of the city to another.. 

‘ The part:of the prosecution case which 
established the theft of these pistols and. 
éartridges by Srish Ohandra Mitter, up. 
to'the point when he deposited them at- 
what'has been called the Ironyard in 
Malanga Lane is not challenged by the: 
',appellants. It is unnecessary, therefore, 
' to set it out in detail. Suffice to sa 
that the offence was committed by Srish. 
Ohandra Mitter on 26th August 1914, and. 
the goods deposited by him at the 
Ironyard early in the afternoon of that 
day. Srish did not attend. Messrs. Rodda 
& Co's office on the 27th or 28th. On the. 
28th Mr. Prike was sent to find him at. 
his house but he was notto be found. 
On 29th August 1914 another clerk was 
Sent to take delivery of the remainder 
of the consignment,: of which the goods 
in question formed. part. It was then, 
discovered that these goods were missing 
&nd information was given to the Police, 
who took immediate steps in the matter.. 
. Srish Ohandra Mitter disappeared from 
27th August 1914 and has not yet been’ 
traced, Kali Das and Narendra were. 
arrested on suspicion on 30th August 
1914. Bhujanga was arrested at his house- 
on 1st September on the identification of 
the two coachmea Nur Mahomed and 
Shaikh Abdul. Haridas Dutt was not 
-arrested until lith October 1914. The 
case against him rests on an entirely 
different footing and must be separately 
dealt with. The case against Kalidas, 
Narendra and Bhujanga though the 
‘evidence diverges at certain points is 
in the main the same. 
may, therefore, be conveniently taken 
together, any points of difference being 
‘noted. We may first notice the evidence 


of association of these appellants with: 
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one another, with Srish Chandra Mitter, 
and other-persons who were or may have 


_ béen members of the conspiracy charged. 


The conspiracy in the charge is placed t 
between Ist March and 30th August 
1914. Kalidas Bose, who lives at 7 


Haldar's Lane, was in 1912 Secretary of’ 


the Niswa Hitaishini Sabha and after 
that a member. Girindra  Bannerjee 
was also a member, while Srish Chandra 
Mitter used to collect rice for the Sabha.. 
This was no doubt a non-political society; 


- but the object of the evidence relating 


to it was to prove acquaintance at least 
between Kalidas, Girindra and Srish 
Chandra Mitter. Kalidas at first, when. 
questioned: by the Police, denied acquaint- 
ance with Srish Ohandra Mitter. He 
now admits it, as hé could hardly help 
doing, seeing that it has been abundantly 


: proved. Srish Chandra Mitter (P. W. 


No.42) speaks of Kalidas, Anukul and' 
Srish consorting together at the wrestling 
yard at 23 Madan Boral's Lane. É 

Kalidas used also to attend the Hindu 
Mahal Debating Union, which held its 
meetings at 43 Malanga Lane, where 
Girindra and Narendra reside. Kalidas 
was seen in .Wellington square in April 
and May with Girindra, Anukul, 
Khagendra, Srish Pal and others. Srish 
Chandra Mitter and Sailendra Singh 
were also seen there by Kiran Chandra 
Ben in company with Kalidas and two or 


three others. Onel7th May Kalidas' house;: ` 


7 Haldar's Lane, was searched. On his 


"bed wasfound a copy, of “Anarchy and 


Anarchists” by Michael;J. Sehack with. 
marginal notes in violet' pencil, which 
however have not been shown to bein 
Kalidas'handwriting. In his room were 
found copies of the Karmajogin and 
Desher -Katha a proscribed work, a 
copy of the trial of Balgobind Ganga- 
dhar Tilak, and-the Book of Hig 
Explosives by Alfred Nobel. There was 
also found correspondence which showed 
that Kalidas was an intimate acquaint- 
ance, of Narendra and Girindra. à 
It is argued here that acquaintance is. 
nothing and that the articles found on. 
the search do notindicate any criminal 
intent. No doubt -itis not a crime to - 
know criminals. As to the discovery of . 


the things found at 7 Haldaz's Lane they . 
- 7 - £f E 
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were undoubtedly found i in- his possession 
and the fact is relevant. ag it, has some 
bearing on the charges against him 
though we have attached but little import- 
ance to it. The evidence of association 
against Narendra is not so strong. He 


is the cousin of Girindra and lived with: 


him at 43 Malanga Lane. Heis shown 
to have been  well- acquainted, if not 
intimate, with Kalidas who was also a 
friend of Girindra. It is‘in evidence in 
this connection that when 4-3 Malanga 
Lane was searched, also on 17th May 
1914, Girindra threw from.a lwindow & 
packet containing proscribed leaflets. 
This was picked up by a constable and 
given to Mr. Tegart. One of the papers 
in this packet was the Jag pois, 
Exhibit 40 (2), which is & high 

matory and seditious document. Except 
for this packet nothing of a directly. 
incriminatory nature was found at the 


house, and it must be borné in mind , 


that the attempt to conceal it' was made 
by Girindra and not by Narendra, 
Against Bhujanga the only evidence of 
association is that he was an intimate 
friend of Kalidas, who frequently used to 


come to his house at 3 J elliapara Lane.. 


He does not appear to have fallen under 

Buspicion before this case, nor, was there 

any search of his house in May|1914. 
Bétween 17th May and 26th August 


there is no evidence against these three. 


appellants. After the searches in May 
the Police-watchers were withdrawn and 
there is nothing to indicate what they 
were doing. 

We now come to the events of 26th 
August. On that day itis proved that 


Srish Chandra Mitter brought to the , 


Jronyard 10 boxes, one of which pre- 
sumably contained the 50 Mauser pistols 
and the other nine a number of Mauser 
cartridges for those pistols. The boxes 
were deposited 4t the Ironyard by him 


and two orthree other Babus, who have ; 


not been identified. Some conversation 
took place between him and the coolies 
at the yard. Hesaid that he had per- 
mission to leave the boxes there and that 
they would be very shortly removed. 
One of the coolies Raghu Maharana sent 
the other cooly Isswar Bisal | to fetch 
Rampada Mukherjee, It began to rain 


1 
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at that. moment and E A Isswar 
Bisal did "not return with Rampada 
Mukherjee for about an hour,. while the. 
other cooly Raghu was sheltering: in the 
shed. By the time that they returned the 
boxes had been removed and no onein . 
the Ironyard appears to have seen who 
took them or where they were taken. In 
the interval a Babu who has been identi- 
fied as Narendra came to the hackney car 
riage-stand at the junction of Bowbazar 
Street and- Wellington Street and en- 
gaged two hackney carriages, of which 
the drivers were Nur Mahomed and 
Sheikh Abdul. Hetook them down to 
where Malanga Lane runs into Welling- 
ton Street. Leaving Sheikh Abdul, to 
stand in Wellington Street, he took Nur 
Mahomed with his gharry down Malanga. 
Lane to the north-of the Ironyard. 
Narendra then brought out a box from 
the Ironyard on the head of 2 or 3 Ooriya 
coolies. The coachman Nur Mahomed 
described this box as about 4 feet in, 
length and 1 cubit in width and height. 
It must, therefore, have been the larger 
box containing the 50 pistols. This 
was placed. on the roof of his gharry. 
Narendra or the Ohokra Babu as he is 
called then got-into the gharry and told 
the driver to drive- to Panchanantola, 


' He ¿ drove, there and stopped -at the 


head of Jeliapara Lane. . There. Narendra 
got out and, went into. a house and 
returned with two other Babus. One 
of them has been identified as Bhujanga 
Bhusan Dhar. Narendra called two 
coolies, the box was taken down and 
placed on: the coolies’ heads: and ° the 
three “Babus went with them down: 
eliapara Lane. Bhujanga lives at No.3 
which is the fourth house from the 
They went into that house 
with the box. Another Babu, who has 
been. identified as ‘Kalidas, came out of 
the Lane with Rs. 6 or Rs; A in his’ 
waist. cloth. These he took out, and 
gave Re. 1 to another Babu who has 
not been identified—to get change and 
pay the gharrywallah his fare 8 annas. 
This was done and Nur Mahomed says, 
that he then returned to his stand, 
He mentions that he saw another gharry 
at.the head of Jeliapara Lane when he 
was standing: there, Kalidas- appearg , 
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to have then gone back towards Malanga 
Lane because the evidence shows that 
it was he who came ‘to Wellington 
Street dnd beckoned Sheikh Abdul who 
was-still standing there to follow him. 
‘Bheikh Abdul ‘followed him down 
Malanga Lane turning north of the 


Ironyard to à house which has been 


ideiitified aš 1-1 Abhoy Haldar’s Lane. 
_, There three boxes were placed inside 


the gharry and Abdul was told to drive. 


also to Panchanantola. He--drove in 
that direction and at the turning into 
Hidaram Bannerji's Lane he passed Nur 
Mahomed's gharry réturning near the 


peepul tree which stands close-to thé 


corner, He drove on to the head of 


Jeliapara Lane and the three boxes in’ 


his gharry were also unloaded there 
and carried down Jeliapara Lané to 
what is clearly Bhujanga’s house No. 3. 


It is worthy of note that on the same: 
night at about 9 or 9-30 r. M. another 


coachman Sheikh Abdul Bari was engag- 
ed by 3 or 4 Babus tó take certain 


boxes from the same place 1-1 Abhoy. 


Haldar’s Lane and that he drove at 
their direction to Tallah. When they had 
crossed the bridge and gone some little 
distance the boxes were unloaded from 
his gharry and he was discharged. ` He 
is unable to identify any of the Babus 
whom he saw in that night. 

On the 29th August, as we have said, 


the theft was discovered by Messrs. - 
Rodda & Co. and information was given: 
In consequence of that. 


to the Police. 
a Police notification (Exhibit 115) was 
issu&d dated 29th August 1914. . That 
was a notification of the theft of arms 
and ammunition from Messrs. Rodda 


& Co, and stated that .their Customs’ 
clerk was wanted as he was believed 
On” 
30th August 


to have absconded after the theft. 
the following day, i.e., 
1914 Kalidas and Narendra were arrested 
as above stated. On that day another 
. Police order (Exhibit 94) was circulated. 
This directed the thana officers to 
depute Head Constables to visit all the 
stables and stands in their jurisdiction 
and make careful enquiries and find 


but thé three coachmen who were said. 


to have carried 10 packages contained 
. #n-10.wooden dealwood packing cases 


> 
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on the evening of Wednesday the 26th 
instant from Malanga Lane accompanied 
by four Bengali youths." The approximate 
size of the boxes was given and & 
reward of Rs. 100 was offered. for each 
ticca gharry traced. This shows that, 
on the 30th the Police had information 
which led them to believe that the’ 
boxes -had been removed from Malanga 

Lane in ticca gharries, not as has been 
argued here in bullock carts. In con- 
sequence of this, enquiries were institut- 
ed. Among others, Mahadeo Singh one 
of the constables of the Colootola thana, 
visited the stables at 60 Eden Hospital 
Road where Mahammed Ismail kept 
several gharries. He questioned Maham- 
med Ismail and his coachmen. Nobody 
at that time recollected ‘anything con- 
nected with this affair and the constablé 
left word with’ them to see if they could 
remember anything and, if so, to report 
to the thana. Mahadev Singh appears 
to have made his enquiries on 3lst 
August. Before that, Abdul Sobhan, 
who was also a Head Constable at 
Colootola thana, had made enquiries 
and spoken to various hackney carriage 
drivers. He states that he gave informa: 
tion at the Eden Hospital stables on 
29th or 30th August. Hé had an idea 
that the boxes might have been taken 
in hackney carriages though he dis- 
claims having seen the first order. of 
the Police before that .day. -On the 
night of 31st August, Mahanimed Ismail, 
in consequence of. information’ given 
to him by Nur Mahamed, took Nur 
Matiowied to: the Colootola thana at 
about 9 P. m. Nur Mahomed was then 
taken to Inspector Shevlin and hé stated 
what he had done on 26th with regard 
to the transport of these boxes from 
Malanga Lane. In consequence of what 
he said Sheikh Abdul who had not come 
to the thana with Nur’ Mahamed and 
their master; was sent for. He was not 
found for some 2 or 3 hours as he was 
out with a fare. When he came, Inspec- 
tor Shevlin directed Abdul Sobhan to 
take the two drivers round and letthem 
point out the route by which and the ` 
several places to which they had gone 
on the afternoon of the 26th. This 
was done and on their return Inspector 
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Shevlin took the drivers to Superintend- 
ent Aldridge. 
‘then made to Mr. Tegart and Mr. 
MeLeure; and Mr. Tegart with 8 number 
"of Police Officers and the two coachmen 
went to 3 Jeliapara Lane in the early 
hours of the morning of lst September, 
On arrival at No. 3 J eliapara ` Lane, 
the inhabitants were aroused and told 
to come' down. Bhujanga came down 
‘the stairs with another Babu apparently 
his father and-was immediately identi- 
fied by both the coachmen Nur Maho- 
med and Sheikh Abdul He was at 
once arrested and the house was searched 
‘but nothing incriminating was found 
‘there. 

On 2nd September, identification pro- 
‘ceedings took place before Mr. McLeure, 
His note of the proceedings has been 
‘put upon the record in this case as 
‘Exhibit 129. - This was not strictly 
correct, but it appears to have been 
placed upon the record &t the request 
‘of the accused, when the other identi- 
fication proceedings which had taken 
place before the Magistrate in the 
Presidency Jail were also put upon the 
record. Nothing turns upon the admission 
of this document except that in para- 
“graph 10 Sheikh Abdul is said to have 
given the reason why he did not identfy 
Kalidas on the first oceasion, namely, 
because when he (Kalidas) paid the 
carriage hire, his body was bare an 
when he (Sheikh Abdul) was first asked 
to identify ail the persons before him, 
they had shirts on. It is not suggested 
that the identification proceeding before 
Mr. MeLeure was not ‘perfectly fairly 
‘and properly: conducted, The result of 
that was that, on the first occasion, 
. Nur Mahomed ‘identified Kalidas and 
Bhujanga. "When the various persons 
before the witnesses had been ordered 
to remove their coats, shirts, or vests, 
Nur. Mahommed then identified Bhu- 
janga, Kalidas and Narendra, Sheikh 
Abdul was unable, in the first instance, 

identify anyone. On the second 
PORE When their bodies were stripped, 
-he identified ‘Kalidas. 

The identity of these three appellants 
‘and the part which they took in remov- 
ing Lr boxes from. Malanga Lane on 
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26th August depend, upon the evidence 
of the two coachmen Nur Mahomed, 
ànd Sheikh Abdul, and one Chuni Lal 
Dey who lives at the corner of Hidaram 
Banerjis Lane and Jeliapara Lane, 
This witness had been considered by 
the Chief Presidencey Magistrate as 
not absolutely reliable. He knew Bhu- 
janga well by sight and also "knew 
Kalidas as frequently coming to Bhu- 
janga's house.” He says that he “saw 
two gharries come in the first instance, 
out of one of which stepped Bhujanga 
and out of the other Kalidas. This, it 
has been said, is in conflict with the 
Statement of the coachman Nur Maho- 
med. But it isto be observed that Nur 
Mahomed does: mention the presence 
of another gharry at the head of Jelia- 
para Lane at the time when he was 
there. Ohuni Lal Dey, , however, says 
that Kalidas was in one of the first 
gharries. He also mentions two gharaies 
on the second occasion. In this, no 
doubt, his statement is in conflict with 
the other evidence on the record. He 
claims to have seen from his window, 
where he was reading, several boxes 
being taken down the lane to Bhujanga’s 
house. A good deal was said as to the 
impossibility of a person at the head 
of the lane seeing boxes being taken 
into Bhujanga's “house. The photo- 
graphs which have been put in evidence 
prove beyond doubt that though the 
actual door of'the house is not ; visible 
from the head of the lane inasmuch as 
it does not and cannot project from 
the wall, still a person standing at 
the head of the lane would be able to 
see another person entering that door, 
just as one can see a person turn a 
corner, though he cannot actually geta 
view of that person when he thas gone 
round the corner. 

If the evidence of these persons is 
‘to be accepted, it is admitted by all. 
these three appellants that the case 
against them is proved. They have, 
therefore, devoted the greater part of 
their argument to endeavouring to 
shake this evidence and to persuade us 
‘that it cannot be accepted. The Magis 
trate, to whose opinion we must’ give 
Que weight, especially as he saw and ° 
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heard the witnesses when giving their 
evidence, has accepted that testimoney. 
The main points which are urged against 
such acceptance are, first, that the 
evidence of the two coachmen is dis- 
crepant ; ‘secondly, that the coachmen 
themselves are suborned witnesses pro- 
‘cured by some subordinate Police 
Officers, and, thirdly, that the identifica- 
tion by them of these three appellants 
is unsatisfactory and unreliable. ' 

So far as the discrepancies between 
the evidence of Nur Mahomed and 
‘Sheikh Abdul are concerned, they do 
not appear to us to be matters of prime 
importance. The two stories do not 
tally in every single particular. If 
they did, these witnesses would at once 
have been stigmatised as having been 
. tutored and having told a set story 
before the Court. The main discre- 
pancies appear to be,’ first, as to their 
engagement. Sheikh Abdul, no doubt, 
says that he was standing near Har- 
cutta Lane—a few yards north of the 
Bowbazar turning, when Nur Maho- 
med, who was on the stand, beckoned to 
him. Nur Mahomed on the other Hand, 
says that Sheikh Abdul was on the stand 
with his gharry just behind his (Nur 
Mahomed’s)- gharry and.that they were 
.both taken from there. Their evidence 
is not quite clear upon the point for the 
. simple reason that questions, which would 
have gone to elicit the true facts were 
omitted. From certain statements of 
‘Sheikh. Abdul it would appear that he 
also wason the stand. He says, that he 
took grass from Nur Mahomed’s gharry 
to feed his horse so that, at that point 
of time, he was probably next or quite 
‘close to Nur Mahomed’s gharry. It 
does not, however, appear to us to be 
`a point which vitally affects the truth of 
their statements. >, I . . 

Then it is said that there is a discere- 
' pancy as to the arrangement for the 
fare. Each was paid8 annas. As to 
‘that they both agree. The precise point 
of time at which it was arranged that 8 
annas should be paid does not clearly 
appear. It may have been that Nur 
Mahomed accepted the arrangement 
for both on tho stand and that some- 
thing further ‘was ` said "toz "Sheikh 
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Abdul on the subject when he was down 
by Malanga Lane. He was undoubtedly 
engaged and told to wait orders, as he 
must have stood at the entrance of Mal- 
anga Lane for some 20 or 25 minutes. `, 
Then a point was ‘made of the meeting 
of thetwo carriages near the peepul 
tree. Jt was said that if Kalidas went, 
as the evidence denotes, from Jeliapara 
Lane'to Malanga Lane, picked up the re- 
maining boxes in Sheikh Abdul's gharry, 
and then drove towards Panchanantola, 
Nut Mahomed, who had been discharg- 
ed when Kalidas saw him paid at the head 
of Jeliapara Lane, must have got far 
beyond the peepül' tree before Sheikh 
Abdul'sgharry ‘arrived at that spot. No 
doubt this would be the case if. Nur 
Mahomed at once left the head of Jelia- 
ara Lane and drove directly and without 
stopping towards the -Bowbazar stand. 
It is truethat Nur Mahomed says "I 
then drove back to my stand." He does 
mot, however, say, nor was he asked, 
whether he at once started back to his 
stand, or whether he waited for any 
time at the "head of Jeliapara Lane, or 
at &ny other spot, before Wellington 
‘Street was reached. .No question was 
put to him on this point in cross-exami- 
nation. We do not think that it would 
be fair to draw the ` conclusion which 
the appellants ask ué to draw on this 
point inthe absence of any such ques- 
tions which undoubtedly ‘should have 
been asked if any such contention was 
to be put forward. i 
Then it was said that the Police were 
responsible for the production ofthe two 
witnesses and 'the stories which they 
have told. In this case, the several 
Counsel for the appellants have expressly 
refrained from making any charges of 
imporper conduct against the higher 
Police Officials; but théy do not refrain 
from suggesting that. these witnesses 
were procured by Mahadeo and Abdul 
Sobhan, the two Head Constables, .and 
induced by them to give false evi 
dence. How this could be done without 
detection by the higher Police Officials, 
who had conduct of the case, is not 
explained. It is after all only a sug- 
gestion and it was not put to the con- 
“stables that they had been guilty~ of 
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Bany such conduct. We need only. say 
that there appears to be no foundation 
in fact for that suggestion. The story 
as told by these -two men does not ap- 
pear to be a set story which might be 
expected from witnesses who had been. 
8uborned and who were, in: fact, stating 


' what never had taken place. 


We do not think- that any importance ` 


can be attached to the fact that Maham- 
mad Ismail had 3 or 4 carriages working 
for hire while, on the 26th, he had only 
one subsisting license; nor is it a matter 
for adverse comment, so far as this case 
is concerned, that Sheikh: Abdul. was 
using his brother's license and had not 
a license of hisown at the time. ‘These 
may be offences against the -Police re- 
gulations; but they do not really affect 
the credibility of these witnesses, It 
is probably a very common’ occurrence 
in’ Calcutta; and, if investigation - were 
made on any one day, it-would probably 
be found that there are many owners 
and drivers in the same position. 

Then it was said that these people 
did not come of their own accord to the 
thana but were brought by the Police, 
The fact that they had been interview- 
ed by the constables before the night 
of 3lst August and told to Bee if they 
‘could recollect anything appears to us 
to be afact in favour of, rather than 
‘against, the truth of their story. It is 
most unlikely that witnesses who had 
been suborned would admit-such a cir- 
cumstance as that. It was' argued that 


_ they had not come to the thana of their - 


own free will because ofan answer which 
was made by Mr. Shevlin “on 31st Au- 
gust, Sobhan came with the. coachman 
‘and owner at 9-P, mM., and said he had 
‘found them at Eden Hospital Road 
‘Stables.” It- is perfectly: clear on the 
evidence that ‘Abdul Sobhan brought 
‘these two men to Mr. Shevlin on their 
arrival at the thana. He lid not, in 
fact, come with them from: the stables; 
but, the differnce betweén the remark 
that he had found them.at the stables 
‘and that they had come from the stables 
isso slight that Mr. Shevlin may very 
'probably have misunderstood the exact 
statement of Abdul Sobhan. On the 
-evidence,..it is elear-that-Nur Maho- 
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"guilty on several 


"bare. 


— 0 


‘med came of- hi$ own accord; and, ashe 


„was unwilling to come alone, his master 


Mahammed Ismail camė with him. Máh- 
ammed Ismail does not appear. to have 
said anythingor taken any part in giving 
the information to Mr. Shevlin at the 
thana We, therefore, agree with the Chief 
Presidency Magistrate in thé view that 
he has'taken of the evidence.of these 
two witnesses. » PEE 
With regard, to Chuni Lal Dey, it may 
‘be that. his evidence cannot be accepted 
unless it is eorroboráted by other testi- 
mony. It appears that he has been 
occasions va acts of 

violence which have brought ‘him into 


‘contact with the.Police and he has in- 
deed been‘convicted on more than one 


occasion. But this does not necessarily 
mean that every word that he, has stated 
here must be regarded as untrue. Coupled 


"with the evidence of the two coachmen 


it leaves no doubt as to ‘the arrival 
of these boxes at 3 Jeliapara Lane on 
26th August. i f Je 
` We then come to the question of 
‘identification: In’ Court the witnesses 


‘have of course indentified these, three 


accused: We do ‘not forget- that in the 
identification proceedings Narendra was 
identified only by -Nur Mahomed, and 
not by Sheikh Abdul. As to Kalidas, he 


‘was clearly identified by both, though 


Sheikh Abdul .did not identify him 
until his shirt had been removed. It 


"was urged that it was highly improba- 


ble that youths of the bhadralog class 
such as the present appellants ‘would 
go about the town with their bodies 
It appears to us that it is ex- 
tremely probable that they would do 
so, if they were engaged in a transaction 
such as is now alleged against them. 
They would be anxious to avoid any 
appearance of gentility and to disguise 


-themselves if possible in, the garb ‘of 


coolies. As to the identification of 
Bhujanga there is really no question, 
Both the coachmen took the Police 

straight to his house and he was identi- 

fied by both, the moment that he came 

down the stairs. . I 

After the case of these three apellants 

had been put before us, the learned. 
Counsel for Naréndra-addressed ‘some 
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general remarks on the, illegality of the 


' charge framed. It was not easy to 


understand the argumént as he did not’ 


very clearly enunciate what was the 
illegality of which he complained. But 
after listening to his remarks we ga= 
thered that what he said ultimately 
"brought us back again to the question 
' of fact. Undoubtedly there was a con- 
spiracy and if these people did what 
they are said to have done, then they 


would be members of it, and so far as: 


the conspiracy is set out in the charge, 
it is set out in a proper and sufficient 


manner, and no exception can be taken: 


to the charge as drawn. The question 
resolves itself into this, were they mem- 
"bers of the conspiracy or not ? 

' No doubt when the proof ofa conspiracy 
depends upon proof of the participation 
ofthe accused in an overt act which 
‘itself amounts to an offence, it has been 
stated in England that the proper course 
is to put the accused on their trial for 
that offence. But the course adopted 
in the present case is not illegal [see 
O' Connell v. Queen (1). It is not. the 
case here -that the evidence of receipt 
of the stolen arms is lacking in preci- 
sion or definition. On the contrary we 
understand that a charge would have 


been framed on this basisin the Court ` 


below if it had not been thought that 
such a charge could not be -legally 
tried along with the charges of con- 
spiracy. The learned Magistrate con- 
victed on the second of the two charges 
framed by him because he was satisfied 


that there was'a conspiracy to gain” 


unlawful possession of arms but was 
not satisfied that the conspiracy was 
also a conspiracy to gain possession of 
arms by theft. 


With regard to Kalidas, he is shown 

to have consorted with suspects in April 

' and May. His house was searched in May 

and booksand documents were found 

there with which circumstances we- have 
already dealt.’ is 

Between May and August there i8 

undoubtedly nothing against him or 
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indeed the other two appellants. But 
if this transaction with regard to the 
pistols and cartridges is proved, there 
can be no doubt whatever that it was 
in furtherence of a conspiracy which 


' had been previously entered into by these ' 


persons to get possession of arms and 
ammunitions, With regard to the iden- .. 
tity of the. boxes removed on 26th August 
with- the boxes of pistols and cartidges 
stolen from Messrs. Rodda & Co., 
we do not think that.therecan be any 
doubt whatever. They are proved to 
hare been left at the Ironyard by Srish 
Chander Mitter, and to have been im- 
mediately removed from there by: other 
Babus of whom Kalidas and Narendra 
are proved to be two. It is noteworthy 
that several of the accused and suspect- 
ed persons live in that locality. Taking 
all the evidence against Kalidas, we 
think that'the case has been .proved 
against him and that his appeal must be 
dismissed. I `. 
` With regard to Narendra, the evidence 
of association is, as we have said, much 
Jess. But if his complicity in the trans- 
portation of these boxes on 26th August 
is proved, there can be no doubt also as 
to his complicity in the conspiracy. His 
Counsel urged that his cese was one of 
mistaken identity and that it was not 
shown beyond doubt that he was the 
Chokra Babu who had hired the gharries 
and taken the first box to Jeliapara Lane. 
It is true that he was identified only by 
NurMahomed; but we see no reason 
to think that that was not & good 
identification. It- was urged on his 
behalf that he was of a good family 
and that he was, in point of fact, employ- 
ed in the Post Office. It was complain- 
ed that the prosecution did not prove 
that he was absent from his duties in 
the Post Office ‘on the 26th August. We 


need only say that it was not incumbent 


on the prosecution to prove the negative. 
They have adduced positive evidence of 
the fact that-he was engaged in this; 
transaction on the afternoon of 26th 


August 1914. If he was not there and he - - 


was engaged in his duties at the: Post 
Office, nothing could have been easier 
than for him to have shown that from the 
office records and to have proved an 
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incontrovertible alibi. He. was, we. are 
told, though it doesnot appear from the 
evidence, engaged in the Railway Mail 
Servite, It may very wellbe, therefore, 
that this 26th August was his off day 
when he did not go out on the train. It 
was, we think, for him to show that he 


- Was engaged in his duties if that was 
We think, therefore, that on. 


the fact. 
the whole evidence the case against .Na- 
rendra is also proved and his appea! must 
be dismissed.  . . 
Lastly, with regard to Bhujanga, 
though there is no. evidence of previous 


, association with political susLects ‘ or 


others except. Kalidas, it is quite clear 
that these boxes were taken to his house 


on theevening of 26th August. He was. 


there and aided in unloading them and 
receiving them into his house, His iden- 
tity has been established with complete 
cértainty. He may, therefore, be safely 
convicted of being a member of this,con- 
Bpiracy to have possession of arms, His 
appeal is also dismisse 

We then come to the appeal of Hari- 
das Dutt, which stands on a totally differ- 
ent footing. Haridas Dutt is an Eastern 
Bengal man and does not usually. reside 
in Calcutta. He admits that he is a poli- 
tical suspect. In April 1914 he was un- 
doübtedly in Caleutta residing at the 
shop of Rajani Dutt at:No. 46, Boithak- 
khana Road. He was seen there playing 
cards and he does not now dispute that 
that was his residence. He was oneof the 
guspects who were watched in April and 
May 1914. He was seen in Wellington 
Square and other places in company with 
Anukul and others; more particularly 
he was seén at Sealdah Station on two 
occasions, and went from there-up the 
line We have it that at the end of 
April or the beginning of May, heworked 
inthe Alexandra Mill under &n assumed 
name; and it is suggested that he went 


there for the purpose of taking violent: 


$teps against Mr. O. Brien, who had 
been charged with assaulting a cooly in 
that Mill. There is however no proof.of 


. this; but the fact remains that he was 


there for a time ina false name. . On the 
l7th April, the. premises 46, Baithak- 
khanà Rodd were searched by the Police; 
but nothing was found there to incrimi- 
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nate Harides Dutt, In July, that is to 


say, Asarh ‘or Sravan 1811 B. S., he was ` 
living at Dumka under another assumed 
name, i.e, Atul Chandra Nag. He ap- 
pears to have remained there for & full 


“month or more. ` It is suggested on his 


behalf that he was taking lessons in 
wrestling or that he went there for his 
health. It is more probable that he had 


‘gone there to keep out of the way as he 


was subject, and knew that he was sub- 
ject, to Police surveillance. There is, 
however; nothing whatever to connect 
him with the, theft, of these arms and 
ammunitions or the transportation of 
them on the 26th August. The next - 
that we hear of Haridas Dutt in this case 
is that on 27th September, he came to 34 
Sikdarpara Lane, with another Babu to 
hire a godown which they said they re: 
quired for the storage of utensils. This 
was taken by them fora month at Rs. 8, 
On 29th September certain boxes were, 
brought there and deposited in that 
ese boxes were afterwards 
ound to ‘contain Mauser cartridges, and 
though Mr. Prike could not say if these 
were the identical Kynoch cartridges 
which had been stolen from his firm on 
26th August,’ still from ‘his and Mr, 
Tegart’s evidence it will appear that’ 
they must have been part of that con- 
signment,. After 29th September Hari- 
das was seen by Umapada Chatterjee 
under somewhat suspicious circumstances 
at 18-2 Duttapara Lane. Itis suggested 
that there he was making up boxes with 
others and transferring cariridges.from 
the.cases stolen to other cases. On 11th 
October, he came to 34 Sikdarpara Lane 
to remove some of- the cases from that 
godown. By that time a constable in 
plain clothes, or at least in half uniform, 
had been placed on watch. Directly 
Haridas came inside the premises and 
saw the -constable he ran away. He was 
pursued and arrested and, as we have 
said, the cartridges were found in the 
godowns which he had hired. That is 


“shortly the evidence against him in this 


case... Assuming that itis true ip every 
particular it does not, in our opinion, 
amount:to proof of complicity, in the 
conspiracy whichis the subject of the 
charge. -That conspirecy is said to have ° 
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begun about Ist March and to Bao 
ended on 30th August, when Kalidas and 
others were arrested. The evidence of 
his association with any of the conspira- 
tors would not be enough by itself to 
convict him of being one of the parties 
to. that conspifacy. "Nothing incrimina- 
ting was found on the search of his 
premises, He is proved conclusively 
to háve been absent from Calcutta at 
the Alexandra Mill in April and May 
and at Dumka during July and possibly 
He does not come upon 
the scene or have any connection with 
the stolen ‘cartridges until 27th Septem- 
ber 1914 nearly a month after the cons- 
piracy is said to have ended. It would 
be impossible to refer back his acts of 
27th September and the following days 
tosome date in August and infer there- 
from.that he was one of the conspirators. 
A number of other possibilities arise in 
his case which would have to he eliminat- 
ed before any such inference could be 
drawn. We do not wish to say more 
than is necessary with regard to the 
evidence against him of possessing this 
ammunition in September because he is 
now under trial on the ‘substantive 
charge in that connection. All that we 
need say is that, assuming what has been 
proved in this case to be true, it does 
not necessarily follow from that that he 
was a member of the conspiracy charged 
in this case. 

We think, therefore, that his appeal 
must be allowed. The conviction and 
sentence upon him are set aside. 

Z. K. Appeal No. 848 allowed; other 

appeals dismissed. 


‘LOWER BURMA: CHIEF 
; COURT. 
` CRIMINAL Ravision No. 75-B or 1922. 


April 6, 1922. 
Piet Mr Justice Macgregor. | 
CHOO — PETITIONER 
versus 


. EMPEROR-—RRSFPONDENT, 
Burma Excise Act (V of 1917), ss. 16, $0— 


^ *Liquor intended ORE able consumption Person, n 


‘qn possession, W 
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' The manager ofa ` Chinese Store waa prosecuted 
for having-in his possession 3 cases of Chinese wine. 
It appeared that the firm employed 25.or 30 
men, that the cases were sent to them quite open- 
ly “as such just before the New Year, and that 
one of the proprietors was a Roman Oatholic who 
observed the New Year and the anniversary `of the’ 
election of the Chinese President : š 

Held, that under the circumstances the liquor, 
which was not excessive in quantity, was intended 
for the bona fide private consumption of the firm 
and its employees at the New Year and the 
accused was not, therefore, liable to conviction. 


Emperor v. Maung Pwa, 2 Ind. Cas. 543; 5 L. B. 
R. 52-10 Or. L. J. 80, referred to 


Revision against: the order of the Bes: 
Bions Judge, Bassein, in Oriminal Appeal i 
No. 42 of 1955. dated the 14th January 
1922. 

Mr. Loo Nee, for the Petitioner. 

ORDER.-—I1 have admitted this ap- 
plication in revision firstly on the ground 
noticed by the learned, Sessions Judge 
that ihe evidence was not recorded in 
the manner required for Summary Trials 
with appealable sentence. The defect 
was to some extent made good by thé 
filing before the Sessions Judge of affi- 
davits which I think it right to noticé 
in the circumstances. 1t appears ‘from 
them that: applicant is manager of a 
Ohinese Store insured for Rs, 60,000, that 
the firm employs 25 or 30 men; and the 
three tases of Chinese wine were sent 
quite openly as such from Rangoon, just 
before the New Year. Kin Woon, one of 
the proprietors of the firm, is a Roman 
Catholic and observes the New Year atid 
the anniversary of the election of. Dr. 
Bun Yet Sen as President. In these cir- 
cumstances I am inclined to believe 
that the liquor 48 quarts which does not 
seem excessive, was intended for the 
bona fide private consumption of the 
firm and its employees at the New Year. 
'The'remarks of Irwin, J., -in the case of 
Emperor v. Maung Pw (1) cited by ' 
the learned Sessions Judge are apposite. 
See also Robinson J's., remarks (on page 
56). I reverse the conviction and sentence , 


. and acquit the appellant, the fine to be re- 


funded and the liquor or its sale pro 
ceeds to be given back to him. - 


K. 8. D. Conviction set aside: 
d Y 2 Ind. Oas 543, 5L. B, R. 52; : Wcr L. 
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` OUDH JUDICIA L COMMIS- 
, SIONÉR'S COURT. 
On1MINAL APPEAL No. 90 or 1923. . 

"d . May 2, 1923. I 
Present :—Mr. Simpson, .A. J. C. 
INDERJIT AND OTHERS—À COUSED 

] —AÁPPHLLANTS:, 
, — ver8us i 
EMPEROR-—COQMPLAINANT—RESPONDBNT. 


Penal Code (Act XLV of 1860), ss. 141, 147— - 


Unlawful assembly—Assembly for preventing tres- 
pass, nature of —Use of force—Offence. 
-The..fourth clause of section 141 of the Penal 
-Code has no application toa case where a person 
in lawful possession of any property proposes to 
‘use force in order to maintain “his ion. The 
clause speaks of “to take or- obtain possession of 
‘any property". It does not speak of maintaining 
possession or resisting an attempt by another to 
take possession... It has rio application ‘toa party 
‘yho uses force to defend ` property in ` his posses- 
‘sion. Such-a person is not enforcing a right, but 
preventing a.wrong. [p. 524, col. 2, p. 525, col. 1] 
‘A party assembled ona piece of land, which is 
in their possession, for the sole purpose of prevent- 
ing atrespass does not constitute an unlawful 
assembly within the meaning of section 141 of the 
Penal Code, and if such trespass is committed and 
the party thus, assembled proceeds to resist or 
revent it and in doing so uses force, it cannot be 
held to be guilty of rioting. [p. 525, col 1.] 
` Qase-law discussed. 
. Appeal against an order of the 
Sessions Judge, Hardoi, dated 12th 
February: 1923. M f 
~ Mr. G. H. Thomas, for the Appellants. 
The Government Pleader, for’ the 
Crown. DOM 
JUDGMENT.— Eleven persons were 
‘tried at one trial and they were all 
.convicted under section 147, Indian 
‘Penal Code, and. also under section 
304/149, Indian Penal Code. Four of 
them, namely:— "e 
` Q) Enayat Khan, ded Niamat Khan, 
(3) Sher Khan, (4) Saiyid Ali were 
sentenced under section 147 to two years’ 


rigorous impfisonment and under sec-' 


tion 304/149 to four years’ rigorous im- 
prisonment the sentences to run concur- 
rently. Theother seven, namely :— 

(1) Permeshwar Din, (2) Parbhu, (3) 
Nannhu, (4) Abu Beg, (5) Buddhan Beg, 
(6) Inderjit, (7) Maiku were ,sentenced 
under section 147, Indian Penal Code, 
to two years’ rigorous imprisonment and 
under section.201/149, Indian Penal Code, 


to three years’ rigorous imprisonment the - 
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sentences’ to run concurrently. I have 
before me the appeal filed from Jail by 


Inderjit, Enayat Khan and Abu Beg. - 


There is also an appeal filed through 
.Counsel by Parmeshwar Din and Buddhan 
Beg. This judgment deals with these five 


' appeals and also with the cases of the 


other six accused who have not appealed. 


I have taken up these cases.of my ` 


own motion in revision. The facts of 
the case as set forth in the judgment 
of the learned Sessions Judge are as 
follows :— i ` ve i 

"Badley wantéd to remove' the loads 
of karbi from his karbi field on. his 
carts. His field, adjoined Niamat’s field 
towards the south. The abadi of the 
‘village Abdullah Nagar is to the north 
of these fields. Then Badley took his 
carts to his karbi field through Niamat’s 
‘field on the 19th November in the 
absence of Niamat. 


should 
not take the carts through , Niamat's 
field again, otherwise it would result 
in serious consequences. However, 
he took his carts to his’ karbi field 


‘through Niamat's field again; the next 


day, in the morning, having challenged 
-Niamat and Enayat on the way. This 
challenge was ‘accepted by Niamat and 
Badley and others proceeded 
and when they reached their karbi field 
some 15 or 16 men were in their party. 
Shortly after that, Niamat his' son 
Wilayat, his brothers, Enayat and Sher 
Khan and  Enayat's _ brother*in-law, 
Saiyid Ali, proceeded to Niamat's field 
and when they reached there some 11 
or 12 men were in theirparty. All the 
accused persons named above were in 
their party. Niamat and others of ‘his 


‘party came and sat in Niamat’s field. 


Badley and others of his party loaded 
the carts and brought them. to Niamat's 
field and wanted to take the carts through 


.that fielld:again. As soon as the carts 


entered Niamat's field, Niamat's party 
stopped the carts. .There was an inter- 
change of abuse and then. a free lathi 
fight took place between the two parties, 
with the result that Badley and Wilayat 
were killed and several other persong 


"received injuries more ot-less severe.’ 


J This “was resented: 
.by Niamat, his son and his brothers. 
.Badley was .warned that he’ 
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. “There was no dispute between the 
.two parties about any crop or land the 
dispute was simply about taking the 
"carts through Niamat's field. It appears 
'that Badley and his party were under 
the impression that they had right to 
take the carts to the karbi field through 
Niamat's field, having regard to the 
‘situation of the fields; while Niamat 
and his party were under the impression 


that they had a right to prevent Badley's. 


party from taking the carts through 
‘that field (Niamat's field). Badley’s 
party went there determined to take 
the carts through Niamat’s field on 
‘their way and back from the karbi field 
and to beat Niamat's party should.they 
stop the carts.  Niamat's party went 
there determined to stop the carts and 
to beat the men of Badley's party Should 
they insist on taking the carts through 
Niamat'sfield. Both parties were armed 
with lathis and had gone there prepared 
'to fight. A fight, eventually took place 
and each side was trying to get the 
better of the other in enforcing their 
right or supposed right. In my opinion 
both the parties constituted an unlawful 
assembly. ; - 

“The medical evidence shows that 
Badley who was 30 or 35 years old had 
received 6 injuries on the head and his 
death was due to hæmorrage and shock 
resulting from the extensive fractures 
of the skull due to the head injuries. 
Niamat had 5 injuries, Bher Khan 18 
injuries, Enayat 15 injuries, Saiyid Ali 
6 injuries, Parbhu 5 injuries, and Nannhu 
‘9 injuries." i mi 

Accepting these findings of fact; Tem 
‘of opinion that they did not constitute the 
‘offence tharged. Before considering the 
authorities, which are numerous and 
‘perhaps to a certair extent conflicting, 
d will, consider the actual words of-the 
. Statute. The convictions are under 

"Sections 147 and 304/149. Both these 

‘Counts involve the existence of an 
° "unlawfül assembly as defined in sec- 


fign 1I. 
l ani ‘assembly of five or more persons 
is designated an ‘unlawful assembly’ if 


the ommon object of the persons com-. 


osing that assembly is:— _ , 
‘© "Fist, To overawe, by criminal force, 
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or show of criminal force,- the. Lagis- 
lative or Executive Government of India, 
or the Government of any Presidency, . 
or any Lieutenant-Governor, or any, 
public servant in the exercise of the 
lawful power of such public servant; or 
“Second.—To resist -the éxecution of ' 
any law or of any legal process; or 
“Third.—To commit any mischief or. 
criminal trespass, or other offence; or 
: “Fourth.—By means of criminal force, 


` or show of criminal force, to any person, 


to take or obtain possession of any 
property, or to deprive any person of 
the enjoyment of a right of way, or 
of the use of water, or other incorporeal 
right of which he is in possession or 
enjoyment, or to enforce any right or 
supposed right; or , A 
. “Fifth—-By means of criminal force, 
or show of criminal force, to compel 
any person to do what he is.not legally 
bound to do, or to omit to do whaf 
he is legally entitled to do." : c 

Explanation, An assembly which was 
not unlawful when it assembled may suh- 
‘sequently become an unlawful assembly; 

The first clause has evidently no 
application, neither has the second. 
As regards the third there was no inten- 
tion óf committing mischief, and crimi- 
nal trespass by Niamat into his own 
field was impossible, Whether there 
was an intention to commit any other 
offence I will consider later. - The 
fourth clause is the one with which 
we are concerned. The fourth clause is 
very carefully drawn up, and if it were 
not that there were some authorities to . 
the contrary, I should have said 
that it was very plain that it can have 
no application to a case wherea person 
in lawful possession of any property 
proposes to use force in o1der to maintain 
his possession. The clause speaks of 
“to take or obtain posséssion of any 
property." It does not speak of main- 
-taining possession or resisting an attempt 
by another to take .possessjion. It . 
speaks of “depriving any person of an 
enjoyment of a right of way” but only 
if he is in possession. or enjoyment of 
it. There remain the words “to enforce 
any right or supposed, right" which I 
will consider later, The fifth clause 
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not legally entitled to pass through 
Niamat’s field. Looking to thé charge. 
sheet, the common object ofi t e unlaw-. 
full assembly is said to be} "To.. take 
the law in your own hand and to resist, 
and beat Badley and others; ori their. 
insisting to take carts through Ni&matà 
fields" t.e., that the -common! object was. 
to resist Badley's attempt to take- his 
carts through Niámat's field, and ‘that, 
Niamat's party were prepared for . this: 
purposé to beat Badley: and, his party. 
But Niamat was entitled tó |protect his. 
property. Badley had not even ‘asserted, 
any right to pass through Niamat’s 
"field. On the faceof it, Niamat's party 
being assembled for the sole purpose of 
preventing Badley's trespass was nol, 
an unlawful assembly. . "D 
` Going back to section 141 and taking 

up. the phrases which have: not n 
already dealt with it cannot be sai 





that the object of this assenibly was to: 


commit any offence. Their object was 
tö prevent a trespass. As to whether, 
their object was to enforce! á right, 
were it nót for .certain authorities, I 
should have no difficulty in holding 
that this phrase, is not applicable to a 
party who uses force to defend property. 
in its possession. He is not enforcing 
a right, but preventing a. wrohg. My 
own view is, therefore, quite clear that 
these convictions cannot be maintained. 





' I have now to consider whether.there: 


is anything in the authorities to prevent 
my giving effect to this view. I have 
been referred to only two: cases of this 
Court. u I . | s yk : 

The first is Hafiz Ali v. King-Emperor 
(D. That case is strongly ini favour of 


the appellants. Thé facts were that two . 


ersons Mohammad Akil and Abdul 
Samad had a dispute regarding the right 
to collect rents from the tenants and 
that some of Mohammad. Akil's men, 
with the Patwari, were appraising crops 
in Akohra, where a number of persons 
objected, but no quarrel then took place. 
On the following morning a large nim- 
ber of Mohammad Akil's people armed 
with lathis, went to Akohra to continüe 
the appraisement. Soon after|.a body-of 

(1) "10 O. O. 198; 6 Or, L, J. 271, ` ‘ 


| 
| 
| 
| 


-law intends’ that, 


‘who struck the first blow. 
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has no ‘application. Badléy's party was: 


men represented to be 200 or 300 in 
number, appeared on behalf of Abdul 
Samad, Mohammad Akil's party proceed- 
ed to meet them and & lathi fight took 
place. ift was held by the learned Judi- 


‘cial Commissioner that Mohammad Akil’s 


men'were acting in self defence. They 
had a perfect right to go armed for the 
purpose of doing a lawful act, and if they 
had- waited until they were actually 
attacked by their opponents, thére would 
be no question of their right to private, 
defence. In spite of the fact that they, 
did .not wait to be.attacked but ran off to, 
meet the other side and attacked them, 
it was held that they wete within their, 
rights because the threat of Abdul 
Samad’s party gave rise to the right of 
private defence.and the attack was made 
said; .- E 
-. “For the prosecution .it is also con~ 
tended thàt no right òf self defence. - 
arose because. the applicants had time to. 
have recourse to: the protection of the. 
public authorities, as they could have 
saved themselves by running away and, 
obtaining the protection of the Police. 
I do not, however, understand that the. 
when a person is 
attacked while doing a lawful act, he is 
hot entitled to stand his ground and 
defend himself, but-must run away.” `- 
Applying this reasoning to the present 
case, I find that -"Niamat's party, like 


the party ‘of Mohammad Akil, were, 
within their rights. in'going to Niamat's 
field -and sitting there.for the purpose 
of preventing a trespass.. .'They did noth- 
ing until Badley actually brought his 
carts on to the field. -Then they stopped: 
Badley's carts as they had 8 perfect, 
right to do. After that it is immaterial 
Badley's 
party was clearly in thewrong, while Nia- 


in the’ exercise of that right. It was also 


“mat's party was in the right throughout, 


In another recent- ease of this Court 
Lila. v. Emperor-(2) one Jamna Din sent, 
seven -labourers to remove an irrigation; 
channel. A person who considered that 
hehad a right to use this channel took 
a party thereto stop the work. It was: 
held that.this person had no right to 

(2) 77 Ind, Cas. 1009; 9 Ó. Ú J. 201; £ U.P. B. 
R.(O) 74; (1922) A. L R. (O.) 228, 95 Cr. L, J, 538? 
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stop the work, and that there was no 
unlawful assembly on behalf of Jamna 
Din's party who were doing what they 
had a right to do. i 

Turning to the decisions of the other 
High Courts I omit very old cases, and 
begin with Ganouri Lal Das v. Queen 
Empress (3). ‘In that case a party of 
persons, not larger than was necessary for 
the work to be done, went to a spot on a 
river flowing through the lands of M, for 
the purpose of either repairing or erecting 
&bund across the river to cause the water 
to flow down a channel on to the lands 
of their master T. M's people began to 
collect in great force and T's people 
gent a message to ‘the Police. By the 
time the Police arrived M's people had 
delivered their attack and some damage 
had been done. This was'held to bea 
riot. The chief point was that T's party 
had gone unarmed, and not in unneces- 
sary numbers, while M's party was very. 
numerous and went to attack. The facts 
arein many ways different from those 
now before me. But itis important to 
note thatit was held in that case that 
the expression "to enforcea right" used 
in section 141, Indian Penal Code, 
includes the defence of a riglit in posses- 
sion, On this point the Bench differed 
from the. earlier decision in Queen v. 
Mitto Singh ' (A). 

Pachkauri v. Queen Empress (5). i This 
was a strong case. There was & dispute 
between the two parties B and M about 
certain lands. The Ms; obtained pos- 
session and held it for some years. The 
Bs alleged that their employer, in exe- 
cution of a rerit decree against a third 
party, had purchased the land and ob- 
tained possession of it. The finding of 
the Court, however, was that the Ms 
had never lost possession. On receiving 
information that the Bs were about to 
take forcible possession, the Ms collected 
a large number of men, some of whom 
were armed and went to. the land in 
question and started to plough it. Then 
the B's party came up, some of them 


(3) 16 O. 206; 13 Ind. Jur. 297; 8 Ind. Deo. (N. 8.) 


4) 3 W. R. 41 Cr. : 
Q 94 O, 686; 1 O. W, N. 423; 12 Ind. Deo (N. 8.) 
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being. armed,.and interfered with the ' 
ploughing. The Sessions Judge held 
that there was an unlawful assembly on 
the part of both parties. But the High 
Court acquitted the Ms, considering that . 
they- were not endeavouring to enforce 
a right or supposed right within the 
meaning of section 143. They had be- 
come aware that the complainants’ party 


,wanted to take forcible possession of 


the land, and in order to protect them-' 
selves from the agression of the com- 
plainants they collected a large number 
of men, some of them being armed. It 
was held that they were entitled to do 
so, and they were acquitted, in spite of 
the fact that one of the opposite party 
was killed in the fight. : 

Some doubt was thrown on the correct , 
ness of this decision by the Sessions 
Judge who tried the case of Kabirud- 
din v. Emperor (6). But the High Court 
although they upheld the Sessions Judge 
refrained from any comment on that 
ease. It certainly goes very far. 

Poresh Nath Sircar v. Emperor (7) is 
one in which the two Judges differed. 
One of the Judges expressed .his ` 
dissent from Ganouri Lal Das’ case 
(3. The case being referred to a third 
Judge, he declined to express any opi- 
nion on that point, but he agreed in 
Betting aside the convietion, partly on 
account of a ‘defect in the charge sheet . 


~and partly onthe view that the accused 


was only defending the property in his 
own possession. ue 
Kabiruddin's case (6) has already been 
referred to. All the cases which I have 
discussed were referred to in that case, 
But the High Court declined to discuss 
them, saying that no general rule could 
be deduced from them. It was laid down, 
however, that no right of private defenee 
arose in the circumstances when both 
parties armed themselves fora fight to . 
enforce aright or a supposed right and 
deliberately engaged in very large num- 
bers in a pitched battle, killing one man 
and wounding others. A feature of this 
case is that the Police had been sent 


(6) 35 O 368; 70. L J. 359; 14 O, W. N. 384; 7. 
Or. L. J. 258, 3 M. L. T. 385. 
š 2 O. L. J. 516; 3 Cr. L. J. 153, 
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for and were actually present. and im- . 


plored both parties to desist and wait 
for the arrival of the Sub-Inspector. I 
do not think that there is anything in 
that decision to prevent me from ac- 
quitting:the present appellants. ' 
Passing to the Allahabad decisions 
there is the well-known case, Queen-Em- 
press v. Prag Dat (8). This is certainly 
avery strong’ case against the appellants. 
Some 40 Thakurs one of’ whom: had a 
gun went to a certain spot for the pur- 
pose of demolishing a mud wall round 
a nim tree which was claimed by both 
parties. The other party, consisting of 
` seven Brahmans, one of whom had a gun, 
went to the spot and begged the Thakurs 
to refer the matter to the Court. Words 
ensued, then blows and almost immedi- 
ately Laltu fired at one of the Thakurs 
and shot him dead. The learned Ses- 
sions Judge acquitted the Brahmans on 
the ground that they were a lawful 
assembly, and that the shot was fired in 
self defence. I am not concerned with 
the firing of the gun, a feature which is 
fortunately absent in the case before me, 
The decision thet the Brahnians con- 
stituted an unlawful assembly appears 
to have been based on the fact that-the 
mud wall which was to be demolished 
was of very small value. In so far as 
this caso differs from the law as laid 
down in Pachkauri v. Queen Empress 
9» I..àm unable to follow it. It was 
ollowed in King-Emperor v. Kaliji (9), 
in which party A being in possession 
of a field soweda crop in it. The party 
B claiming the field and the crop as 
theirs entered upon the land and began 
^to cut the crop. Party A having watch- 
ed party B entered upon the land, took 
counsel together, and then proceeded to 


attack party B and a fight ensued. It'was. 


held that the party A could not plead 
their right of private defence. With 


great respect, I am unable to follow . 


that decision, which is bya Single Judge. 
On the other hand, Prag Dat's case (8) was 
distinguished in Jageshar Rav. Emperor 
(10). In that ease Jageshar Rai was, in 


(8) 20 A. 459; A. W.N. (1898) 117; 9 Ind. Dec. ` 
N 6 


8) 654. 
z 24 A. 143, A. W. N. (1901) 193. 
Bes. 40 Ind. Oas, 311; 1) A. L. J. 47; 18 Cr... J. 
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lawful possession of certain-land and he 
sowed onit certain crops. One Bal Krishna 
in bad faith and dishonestly with a party 
of men, went'upon the land and began to 
cut the crops. Information was sent to 
Jageshar Rai who, in company witha 
band of men, went straight to the spot to 
protect the property. Jageshar Rai and 
his friends were acquitted by the High 
Court. I find myself unable to reconcile 
this{case and Kaliji's case (9) and prefer 
to follow Jageshar Rat's case (10). 

I need only refer to one more authority 
in which  Kabiruddims .case (6) was 
explained. This is Fouedar Rai: v. 
Crown (11). In that case the story for 
the prosecution was that while the com- 
plainant's party were peacefully cutting ° 
crops which they had themselves grown 
without opposition, Fouzdar Rai, mount- 
ed on a horse and carrying a gadasa, 
attacked the complainant's party with an 
overwhelming force, with the result that’ 
two of the complainant's party were. 
beaten and one was killed. It was found. 
in fact, however, that it was Fouzdar Rai's 
party who were in possession and had' 
grown crops. The other party brought 
a number of men to cut these crops. 
Fouzdar Rai collected a:number of 
friends and adherents and went to his 
land to stop the agression and resist the 
cutting of his crops. It was held that 
there was aright of private defence and 
no unlawful assembly. ; 

It is true that in the two cases last 
referred to, it might fairly be argued 
that crops were being protected against 
theft, an offence mentioned in section 97, 
Indian Penal Code. Butin the case before 
me, if there was no theft, there was at 
least mischief which is also in section 97. 
Enayat's field contained growing crops 
and Badley's carts in passing through 
the feld would have done mischief, 
This appears from the evidence of Dallu 
who says that he suggested to Badley to 
take his carts through Dallu's field in 
which there was no crop. 

On the whole J do not think that the 
state of the authorities is such as to: 
compel me to uphold these convictions. 


qn 44 Ind. Oas. 33; 3P.L.J.419; 4 P. L, W, 
111; 19 Or. L. J. 241; (1918) Pat. 254, > 
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BASERUDDI SHEIKH V, EMPEROR. 
f In the result the appéals are allowed - 
and the accused acquitted of *the offence 
charged. . They will be set it liberty. . 
' I also exercise the revisional powers 
' of this Court, and set.aside the convictions ° 
` and sentences of the: six -persons who: 
` . Have not appealed. In the result the ll. 
persons’ who were tried at one trial are. 
acquitted and will be set-at liberty. : 
. SD '* «  - Appeals allowed. . ` 


: CALCUTTA HIGH COURT., 
<- OR1IMINAL APPEAL No. ‘572 or, 1923. ~- 
i ` Fébruary 14, 1924. ` r 
Present:—Justice Sir Ewart Greaves, Kr., 
US and Mr. Justice Panton. IE 
-BASERUDDI SHEIKH-—-APPELLANT 
-, versus 
, EMPEROR—RESPONDENT: | ° j 
.Criminal- Procedure Code (Act V of 1898), . 
s, £97—Penal Code (Act XLV of 1860), ss. 108, | 
401—Culpable homicide—Right of private defence 
of pro —ÜOmisnon to "charge Jury—Mas-direc- 
tion—Re-trial I : 
- In & trial for an OE nee eee 304 of 
the Penal Code, the nce was that the Bi 
woke up at night and found the deceased coming 
from inside the accused's hut, and inflicted wounds 
upon him which resulted in his death The Sessions 
Judge directed the Jury with regard to the right 
„of private defence-of the body under section 102 
. of the Penal Oode, but gave no direction io the 
Jury with regard to the right of the accused undef 
section 103 of the Penal Code: : A 
'Held, (1) that if the ‘deceased man came to 
the house with the intention of robbery. and if 
he came from inside the hut, the Judge should 
have charged the Jury that if they accepted this 
-story for the ‘defence they would have to consider - 
whether there was a reasonable belief or appre-, 
hension in the mind of the accused that the lef 
«had with him or was likely to have with him the: 
° ‘articles which hó had taken from inside the hut,. 
and hesbould have farther charged the Jury that - 
‘if they accepted this story'on behalf of , ihe 
accused with regard to the probability that ‘the 
thief had with him articles taken from inside 
, the hut, they ‘should éonmdér whether the accused 
' in the exercise-of his rights of defence of property 
under section 103 used more force than was 
' reasonably necessary for preventing the thief from ` 
`, getting away.with the stolen property, = 
-(2) that this point not having been put to the 
Jury in the course of the: charge, the conviction 
must be set aside and’ the accused must be 
re-tried. : x 
. ‘Appeal’ against an order’ of the Addi- 
tional Sessions Judge, Khulua, dated the: 


10th August 1928. | .- NE 
' Babu ratulla Kumar Das Gupta, for. 
. the Appellant. " ^ | Hee DARE aE 
. - Mr. Khundkar, for the Crown. 


I Z. K. 


`JUDGNMENT, The'aeeusëd in this 
casé has been convicted under the pro-: 
visions of section ‘304 of the Indian Penal : 
Codé and he has been sentenced to. 


undergo rigorous imprisonment, for a,’ 


period of seven years. One point only; 
is made with regard to the charge and, 
it is this. 


regard to tbe rights of the ‘accused. 


under the provisions‘ of section 103 of': 
Now we' have:- 
. read the charge and although the Judge - ' 


the Indian Penal: Code. 


has directed the Jury with regard to.the'' 
right of private defence of the. body. 
under section 102; we cannot find that ' 
there was any direction to the Jury with . 
regard to the right of the accused under 


' géction.103 if the Jury accepted the ' 


defence put forward on behalf of the 
accused; namely, that he awoke and 
found the dead man coming from inside! : 
thehut. If the deceased man came to the ` 
house with the intention of robbery and , 


if he came from inside the hut as was  ' 


the- story put forward for the defence, ' 
the learned Judge should have charged 

the Jury that if they accepted this story - 
for the defence they would have to: 
consider whether there was a reasonable 

belief: or apprehension in the mind'of. 
the accused that the thief had with him ` 
or was likely to have with: him the 

articles which he had taken from inside ` 
the hut and he should have furthér ' 
charged the Jury that if they accepted 

this story on behalf of-the accused with ` 
regard to the probability that the thief, 
had with ‘him articles taken from inside’ 
the hut they should consider whether the . 
accused in the exercise of his rights of 
defence of property under section 103’ 
used more force than. was reasonably . 


“necessary for preventing the thief from 


getting away with the stolen property, 
.Under these circumstances, a8 1 
point was not put to the Jury at-allin 
the course ofthe charge, we think that ' 
the conviction and sentence must be set ' 
aside and we direct the accused to be ' 
re-tried. If at the re-trial the accused is : 
convicted the Judge ‘should ascertain 
the views of the- Jury upon the matters to ' 
which L have referred. - .- NEN 
Appeal allowed; ^ ? 
Re-trial ordered, 


I It is said that the learned ' 
Judge neglected to charge the Jury with -- 


! 
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' ‘CALCUTTA HIGH COURT. 
APPEAL-FROM APPELLATE Dzorrg No. 1996 
or 1822. | 

March 13,1924; ! z 

Present :—Justice Sir Hugh Walmsley, 
; Kr., and Mr. Justice:-Mukerji. 

OHHAGANMULL AGARWALLA ' 
AND OTHERS—DEFENDANTS—APPBLLANTS 


“versus, € ' 
AMANATULLA MOHAMMAD-PRO- a 
DHAN AND ANOTHER—PLAINTIFFS— 
: RESPONDENTS. | 

Civil Procedure Code (Act V of 1808), s -2 (12), 
O XX, r. 1$—Criminal ‘Procedure G (Act ~ 
of 1898), s. 146—HMesne profits—Wrongful posses- 
aon ——Attachment'by, Court, effect of. | 

‘Wrongful possession by the defendant is ‘the 
very essence of a -claim -for mesne profits and’ the. 
very,foundation ofa decree therefor! and mesne 
profits can be recovered only for,the|time. 8- 
sion was actually retained by-the defendant. “For 
the purpose of'the application of'this principle a 
defendant cannot :be regarded as having been in 
possession of land during .the period that ‘it 
. Yemained under attachment by the operation ofan 
-order under section 146 of the Oriminal.Proceduré 
Oode. ‘During such period the land must be deemed 
to have (been -in the custody of the .Oourt on 
behalf, of the rightful owner. .[p. 531, dol. 1.] ‘ 

(Case-law discussed.) š 


Appeal against a decree of the Dis- 
trict Judge, .Dinajpur, dated, the 20th 
January 1922, modifying that of the 
‘Subordinate Judge, Jalpaiguri, dated the 
28rd March 1921. ee 

-Babus ‘Brojolal Chuckerbutty and 
. ‘Harendra Nath Sen, for the’ Appellants. . 

Babus Sarat Chunder Roy A 
‘and Krishna Kamdl-Maitra, tor ` the Re- 
‘spondents. . 


JUDGMENT. | 
Mukerji, J.—The suit-out! of which 
'this:appeal arises was instituted ‘by the 
plaintiff for recovery of possession of 12 
‘hals of land with mesne profits. The 
plaintiffs claimed to have purchased .a 
dur-chukant tenancy comprising of 16 
thals:of land "under a kobala dated 1312 
-B..S.:from certain persons who along with 
“two ‘others (who subsequently left the 
land) had obtained dur-chukani settle- 
ment in respect of the said quantity of 
land. The chukani out of which this 
dur-chukani settlement was made com- 
“prised of 174 hals of land. There were 
“proceedings under section 1451! Criminal 
rocedure Code, between the! plaintiffs 
‘and the defendants, which ended in an 

` 34 , b x 
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order under that section in respect ‘of * 
hals in favour of the plaintiffs, 3: hals in 
favour of the defendants, and an order 
under section 146, Oriminal ‘Procedure 
Code, in respect ofthe remaining 9 hals 
of the dur-chukani. The plaintiffs in- . 
stituted the suit for the 12 hals of which 
he had failed to*be: declared ‘in possession 
as: aforesaid. ; 

The Subordinate Judge gave the plaint- 
iffs & decree for recovery of,possession in 
respect of 53 acres. of land, viz., such of'the ` 
suit-plots ‘as were recorded in the settle- 
ment khatian as theplaintiffs’ dur- chukani, - 
The .other‘plots claimed ir the suit were 
shown in‘the khatian as patit and ‘there 
was no note against them of the dur- 


: chukanidar's possession; and in respect 


of them, the plaintiffs’ suit was dismissed. 
The Subordinate Judge also directed 
that the -plaintifis be awarded mesne 
profits'in respect of the -said’ lands for 
which decree for recovery -of :possession 
was made, ` 

‘By’ this direction in ‘the decree the 
plaintiffs were-awarded mesne profita not 
merely for 12 Kals.of’lands of which:they 
were deprived of possession’ by the orders 
under sections'145 and 146, Criminal Pro- 
cedure Oode aforesaid, -but also of the 4 
-hals in respect of which théir possession 
was maintained in the proceedings: under 
section 145, Criminal Procedure:Code, as 
‘these 53 acres represented the portion 
of the dur-chukani consisting of 16 hals 
-(654 acres) less an-area of l2:&cres:odd 
consisting of a number of plots recorded 
‘in the khatian as patit. ç 

On appeal by the plaintiffs, the:District 
Judge held that with regard to the patit 
plots also plaintiffs' title was to be pre- 
‘sumed as it was not shown that they 
had ‘lost it | by ‘adverse . possession or 
ouster, and he gave the plaintiffs a decree 
‘for recovery:of possession in respect of 


‘dll the lands, numbering them plot by 
"plot'in ‘accordance with the khatian, 
-which ‘he found would ;comprise ‘their 


‘entire 16 kals of dur-chukama with the 


-exception of:the 4 hals of "which -the 


plaintiffs were already in possession. On 
the defendants’ cross-appeal he ‘limited 
the direction as to mesne profits by order- 
ing that'in calculating the ‘same the 
Amin would have to exclude the-4 hals ° 
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gf which the plaintiffs were all along in 
possession. : 
The defendants have appealed to this 
Court and on their behalf the following 
four, contentions have' been put forward: 
Ist there was nothing to rebut the entry 
in the khatian, and the learned District 
. Judge was wrong in departing from it, 
‘and he should have upheld.the decree 
of the Subordinate Judge in respect of 
the 53 acres, so far as the claim for re- 
covery of possession was concerned; 2nd, 
the decree was bad inasmuch as it left 
the determination of the identity of the 
lands to the amin; 3rd, the suit in so 
far as it related to the portion which was 
recorded as patit, was barred, as the dis- 
possession by the defendants who are 
the plaintiffs’ landlords must have taken 
place before ‘the Record of Rights was 
finally published in 1916, and no suit 
was instituted before 1919;-and 4th, that 
the directions as to calculation of mesne 
profits in respect of 9 hals which remain- 
ed under attachment under the provi- 
sions of section 146. Criminal Procedure 
Code, could not stand. 

The first and the third contentions 
-may be disposed of at once. The learned 
District Judge has found as facts that 
the presumption arising from the entry 
-in-the Settlement khatian had been 
rebutted and that there was no adverse 
¿possession or ouster by the landlords 
‘such as would extinguish the plaintiffs’ 
title. The second contention has no sub- 
stance, as the learned District Judge has 
carefully set out the plots by their khatian 
numbers. 

The fourth contention deserves con- 
.Bideration. 'The definition of mesne pro- 
- fits as given in the Code of Civil Proce- 

dure section 2, sub-section (12) runs in 
these words: “Mesne profits of property 
means: those profits which the person 
- in wrongful possession of such property 
actually received or might with ordinary 
diligence have received therefrom, to- 
gether with interest on such profits, but 
` shall not include profits due to improve- 
ments made by the person in wrongful 
possession.” Wrongful possession by 
. the defendant is the very essence of a 
claim for mesne profits, and the very 
e „foundation of a decree therefor, In the 


. 
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Banerjee (1), Jackson, J., observed that. 
it would be impossible to hold the de-' 
fendant liable for profits which he had 
not received and could not have received. 
In the case of Indurjeet Singh v. Baboo 
Radhey Singh (2). , Phear, J., observed as 
follows: ‘Generally from the nature of 
claim to ‘mesne profits, mesne profits 
ought not to be estimated for any period 
during which the defendant, who is to be 
made responsible for them, waa not active 
in keeping the plaintiff out of posses- 
sion," In that case the property was. in 
the hands of a Receiver appointed by the, 
Court and the learned Judge pointed out 
that the defendant could not be answer- 
&ble for damages for mesne profits in 
respect ofthose years during which an 
officer of the: Court and not the defendant 
was keeping the plaintiff out of posses- 
sion. In the case of Abbas v. Fassih-ud- 
din (3) Trevelyan and Beverley, JJ., 
observed, “If the defendant was exclud- 
ed from possession, she can scarcely be 
said to have been in wrongful or any 
possession. She cannot be said to have 
actually or even impliedly received the 
profits, nor could she, with ordinary or. 
extraordinary diligence, have received 
them.” It was further held in that case 
that a wrong-doer is not responsible for 
the acts of another wrong-doer who is. 


independent of him. In the case of Ishan ` 


Chandra Burdhan v. Ain-ud-din Mia 
(4), Hill J., held that damages are 
claimable only for the period of the 
defendants’ wrongful possession, actual 
or constructive. The same. principle 
is deducible from the decisions in the 
cases of Churn Singh v. Rungoo Singh 
(5), and Kishnanand v. Kunwar Partab 
Narain Singh (6). In the case of Kali 
Charan Sinha v. Ashutosh Sinha (7), 
Sanderson, C. J., at page 144* very clearly 
pointed out the necessity of the defend- 


-ant being in possession during the period 


(1) 11 W. R. 444. 


(5) 15 W. R. 221. : 
(6) 11 L. A. 88; 10 O. 785; 8 Ind. Jur, 335; 4 Sar. 
P. C J. 551; Rafique and Jackson's: P. O. No. 80; 5 
Ind. Dec. (x. 8.) 506 (P. oy 
(7) 38 Ind. Cas, 660; 25 O. L. J. 140. 


7 *Page of 25 O, L, J.—[Ed.] ^ 
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for which the mesne profits were elaim- 


able, and Mookerjee, J., at'pages 147-148* ' 


on a review of the authorities laid down. 

"that itis an elementary rule. that in an 
action for mesne profits when the ground 
of the action isthe bare fact of posses- 
sion, damages can only be recovered for 
the ‘time possession was actually retain- 
ed.” Applying these principles to the 
question which we have to consider, in 
my opinion it is, impossible to hold, by 
any stretch of imagination, that during 
the time that the lands: remained under 
attachment by the operation of the order 
under section 146, Criminal Procedure 
Oode, and the Court was in custody of 
it on behalf of the rightful owners, that 
is to say, of the plaintiffs in the present 
case, that the defendants were in posses- 
sion of the lands, The direction regard- 
ing mesne profits in so far as‘ it relates 
to the 9 hals of laid kept "under attach- 
ment as aforesaid, cannot, therefore, be 
supported in law. 

It is true that no objection as to the 
aforesaid matter was taken before the 
learned District Judge in the cross- 
appeal that was filed before him; but we 
-are told that no decree for mesne profits 


such as is contemplated by O. XX, r. 12, 


Civil Procedure Code, has yet been drawn 
. up and at any rate none was in existence 


when the matter was pending before the > 


learned DistrictJudge. We, therefore, 
do not think that he was precluded from 
raising the point before us. 

Subject to the observations made as 
above this appeal is dismissed ; but under 
the circumstances of the case we make 
no order as to costs. 

Let the record be sent down to. the 
Court below.as early as possible. 

2 ARNS, J.—I agree. 

appeal d dismissed, ` 
igs of 35 O. L. J [Ed] 
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, PRIVY COUNCIL. 
APPEAL FROM THE NAGPUR JUDIOIAD: ^ 
CoMMISSIONER'8 COURT. . 
. - December 10, 1923. 
Present :—— Lord Dunedin, Lord Philli- 
-more, Bir John Edge, Mr. Ameer Ali 
; and Sir Lawreneo Jenkins. 
RAMLAL HARGOPAL-—DRFENDANT 
—APPELLANT 


VeT8usS ' ; 
KISANCHANDRA. AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 104 
@), 1 109, Sch. II, para. 20— Arbitration —Award— 
der filing award-—Appeal to Privy Council 
arenas lies—Jurisdiction of Court to file dale 

— Question of jurisdiction, whether can be raised. 

Sub-section a of section 104 of the Civil Pro- 
cedure Code, deals only with internal, appeals 
within the limits of British mo and dod not 
restrict the’ ‘general right of ap to the Orown 
given od Bection 109, Civil [ss di e Oode. -[p. 
535, col 

Their Parasite of the Privy Council will 
entertain an objection as to jurisdiction however 
late in the day it may be raised, if it be that on 
the facts admitted or proved it is manifest that 
there is a defect of jurisdiction. [p. 536, col. 1.] 

A Oourt has no jurisdiction to file an award 
and to pronounce Judgnten: upon it and to frame 
& decree in accordance with the provisions thereof 
where the decree would not affect any person or 
property within the jurisdiction of the Court. [p. 
536, coL Z.] 

' Appeal against . the judgment of the 
Nagpur Judicial Commissioner's’ Court 
(Mr. Mittra, A.J. C., and Prideaux, A. J. 
O. in Miscellaneous Appeal No. 13-B of 
1918, dated January 13, 1918, and printed 
as 53 Ind, Cas. 992) revereing that of the 
Second Additional District Judge East 
Birar, Amroati, dated December 22, 1917. 

Messrs. De Gruyther, K, C., and "Dube, 
for the Appellant. 

Bir G. Lowndes, K.C., and Mr. Parikh, © 
for the Respondents. 


JUDGMENT. 7: 

Lord Phillimore.—One Mañana 
ram Puranmal, many years ago, opened a 
shop in Hyderabad in the. dominions of 
the Nizam and carried on a considerable 
business, which has been continued to 
this day "by his decendants under his 
name as the name ofthe firm. .He also 
founded two temples within the domi- 
nions of the Nizam,.and a third- in 
British India, nof however—and this is 
important—within the District of Berar, 


“Three jagir villages, one Within -the 
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Nizam dominions and two within British 
India andthe District of Bérar, were sub- 
sequently. granted by ’Governmeént for the 
support of .the-worshipin these temples. 

--Puranmal was succeeded by his son 
Premsukh, who had three sons, Ramgopal, 
Hargopal.and .Chimanram. The family, 
however, has remained -undivided, ‘ahd 
the business and .landed-property have 
remained in common. ` ` 


Hargopal seems.tohavedied béfore his 


father Premsukh; and ‘on the, death of 
the latter, Hargopal’s ‘son, -Ram Lal, the 
present ‘appellant, took up the man&ge- 
ment of the temples, the three villages 
granted for.their support and the family 
property and business, and his name was 
entered ‘in ‘the various registers accord- 


ingly. . , "CE "E 
., In 1907, the representatives of the other 
two families brought a.suit against Ram 
Lal claiming ‘that they might'be declared 
co-trusteés of one of the temples and 
entitled to exercise control of -the in- 
come .and expenditure of the two jagir 
villages in Berar. The District Judge 
of Hast “Berar in avhose Court the suit 


was brought, dismissed it, holding that. 


he had ‘nojurisdiction to ‘try it. An 'ap- 
' peal was threatened, and then the parties 
came ‘together ‘and agreed to refer all 
their disputes ‘to the award of their 
family priest. He hedrd the parties, 
‘and -finally on the Æra April 1907, 
.made his ‘award which was countereigh- 
ed by all 'the parties ‘to the dispute. It 
is a long document, comprising 57 para- 
graphs, some'narr&tive, some dispositive. 
He classified the disputes under four 
heada:— Set aa : 
c (1) Relating tothe management of the 


‘three jagir villages. 


(2) To the management of the three, 


religious institutions. : 
(3) The ‘estate or family property 

‘descended from:the ancestor Puranmal. 

© (4) “Monthly allowances and other mis- 
cellaneous matters.” . , 

. This last head included questions relat- 
‘dng toa field "bought by the son.of- Ram 
"Lal, payment.of arrears of allowances, and 
‘sums to bezgiven.for the expensés of mar- 
ytiages and funerals. m . 

., The general tenor of the- award. was 
the recognition of the equal rights of 
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the three families and ‘the ‘institution 
of committees ‘of three, comprising a 
representative of each family, giving in” 
each.case ‘precedence to some one named 
member, ‘making Ram Lal the principal . 
or managing member ‘of the committee _ 
for the jagir villages, ‘and a ‘representa: 
tive of ‘one of the other branches; manag* 
ing member of the ‘committee for the 
religious ‘institutions and provisions of 
a similar- nature with ‘regard ‘to -the 
family property: the ‘effect being to-es- 
tablish the rights ‘of all the branches 
with: certain ‘advantages of precedence 
and-priority‘given to Ram Lal. : 
Notwithstanding ithat Ram -Lal had, 
submitted all ‘matters in. dispute to the 
arbitrator ‘and had signed the .award 
in -apparent consent to its provisions, - 
he refused to carry it’out-and thereupon 
the application which is ‘the ‘subject of 
this-appeal, twas'made in.the:Court.of:the 


District Judge of East ‘Berar. 


It was'an application on behalf:of'the 
Téspondents under ‘section 525 of the. 
‘Code ‘of:Civil:Procedure that the award 
should ‘be filed in ‘Court, ánd it was 
‘resisted ‘by the present -appellant-on a 
-great number of ‘grounds. ‘Upon this 
there followed a litigation which ‘by. 
‘reason both of its-complexity and its 
‘length, -is.6pén to very "serious criticism 
:ag it:earefully ‘avoided: a-question which 
lay in limine, and which if décided:as it- 
:0üght'to have been. would have saved 
all further proceedings. Ina matter 
‘which ought to:be of a short and .surn- 
‘mary nature, no less than seven’ separate : 
-orders or decrees "have-been made. and 
judgments have been delivered: andread 
to théir‘Lordships. . I 

The application ‘foran award: having 
under the section to: be treated “asa suit, - 
pleadings were delivered by both 
parties and issues were raised. Some of 
the objections to the filing of the award 
have been finally disposed of, a remark- 
able one being the contention that the 
family priest was not the real arbitrator, 
but a name put in as a cloak for or 
benami for that ofa Judge ofa Hyder- 
abad Court, and that the Judge ‘did 
not actually take part, as according to 
the real agreement of the parties it was, 


. intended that he should, 
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“The. other serious: issues were that , as- 
"thé matter concerned. a publie charity, 
there could, be. no reference to arbitra-. 
‘tion, that the: District Geurt. of Berar. 
had not jurisdiction over the matter 
to. which the award: related. and: was;, 
therefore, the wrong, Court to which to. 
_ make application un er section 525; that. 
: the: previous: decision - of' the District 
‘Qourt of: Berar: had already, determined 
these two, points in. favour‘of. the? pre- 
sent appellant and, thus had made 
‘each of them res judicata as between 
the. parties; that the previous:consent- 
of the Oommissioner: of Berar: was. 
. necessary, and. lastly thatithe arbitrator. 
had exceeded, his: powers: by: having 
made- orders: for which he had no. 


warranty: given: to him by the submission. 


‘to arbitration, 

. The. District. Judge. in his- first. judg- 
ment delivered. on the: 3lst May 1910, 
confined. himself to. deciding certain 
issues, of which the material ones were: 
number 2, the question. of' jurisdiction, 


and number 15, the question. of the.. 


necessity of, the sanction of the Oom- 
missioner before the suit as being..a. 
suit relating, to a.charity,,could be main- 
tained: On issue number 2, he-decided 
that: he:had: jurisdiction and as.regards.is~ 
sue number 15, he said that the point. had 
not been upto that. date properly raised. 

The matter’ then.came before another 
District Judge: to determine whether; as 
contended; there could be: no. award. aa. 
the property congtituted,g public charit- 
‘able trust, and’ as; an. additional. point 
whether this question, had not. already: 
-been determined: adversely to.the-applic- 
ant by the decision in the previous suit. 
and, therefore, must be deemed res 

judicata, Bome- abher’ issues-also-came, 

belote the Judge, but the only one he 
deemed. it necassary to decide was- that 
concerning. res judicata. - This point he 
decided adivérsely to the applicant, and, 
therefore, ,he;.dismissed. the suit; His 
decree is dated the 30th April 1913. 

There; was then an appeal to the Court 
of the Judicial COommissioner:- of - the’ 
Central. Provinces. ° The,learned Judges 
saidthat there were many pleasin defence, 
but that they were at present only con- 
- cerned: with: the; resne: which, led. the 
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dados ofethe Court: bel to dismiss; 
the suit. They even declined to deter-. 
mine. whether the. trust was- or was: not: 
a public charitable trust, 
the only. thing they were going to 


decide was, whether the. District Judge; 


was-right in holding the. question to be 
res judicata. They held'that he was wrong 
and remanded the suit to. the District 
Court. This wagon the 30th June 1915; 

When the case next came: on, before 
another District Judge, he addressed. 
himself to the question of. the.junisdie-- 
tion. of. the Court, and’ as. on: the: pre-: 
vious. occasion, as. to whether this point; 
‘had been already decided: in the, former: 


‘suit and. had become res judicata, These 


points he decidédin favour of the ap: 
pellant on the 3rd December 1915; 

The next stage of the case. seems to 
have been.reached. on the 2nd ' September 
1917 when another District Judge decid- 
ed that the trust was not.one for public 
purposes, and that in.any case the 


publie right' in respect of such a trust; 
but he. held that the arbitrator. had 
exceeded his: powers, and that a sub- 
sequent agreement between- the parties. 
or the subsequent. action- of the arbi- 
trator, had superseded or vitiated the 
award, and, therefore, the, suit was dis- 
missed again. 

From, this. judgment. there wasranother 
appeal, and the Court of the Judicial 
@ommissioner gave: its decision on the 
13th January 1919, - 

The first.point dealt with-in- dig judg- 
ment was the question. whether the: 
arbitrator had exceeded his powers. It 
is. here necessary: to state that the 
arbitrator, when dealing with the manage- 


- ment of the. three religious institutions, 


did not confine himself to settling. the 


.disputes. between the three branches of 


the- family, but proeeeded to express his 
opinion -that the, business. of Buch ins. 
titutions. does not goon well as long 
as they are not. placed in-the, hand. of 
a. public’ committee, and that it. seemed 
to him proper that they should be made 
over to & public' committee after four 
years’ time, namely, in 1911; knd he 
accordingly directed: that . in, 1911 & 


publie. congnities: should. be appointed; 


‘award was not bad. as dealing with-any, - 


saying that; 
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und that the management of the temple 

should be entrusted to it, and the move- 

able and the immoveable property made 
_ over to it, ` 

‘ As to this direction, the Appeal Judges 
said thatthe parties were agreed that 
this clause meant to secure the rights of 
the'public, was ultra vires, inasmuch as 
the object ofthe reference was to settle 
which members of -the family should 
have the management, and the parties 
did not intend to surrender their rights 
to a publie body. But they proceeded 
to hold that these clauses ‘were separ- 
able from the rest, and that under the 
new Code of Civil Procedure of 1908 the 
Court could separate them and enforce 
the rest. . I 

As to the point that the award was 
vitiated or superseded by the action of 
the arbitrator or the agreement of the 
parties, they held that in substance the 
parties had agreed to an amended or ad- 
ditional reference upon which theamend- 
èd award followed, and that, therefore, it 
was not bad. 

.The Judges next held that a suit to 
remedy a particular infringement of an 
individual private. right in regard to 
trust property, did not fall under sec- 
tion 92 of the Civil Procedure Code 
of 1908 and, therefore, did not require the 
sanotion of the Commissioner of Berar 
before it wasbegun. They then dealt with 
some minor points and with the extra- 
ordinary objection that the family priest 
was not the true arbitrator intended by 
the parties—points which have not been 
relied’ upon before ‘their Lordships, 
They said that these were all the matters 
which had been ‘argued before them, 
and they, therefore, thought that the 
award—with the exception of the portion 
admitted to be ultra vires—should be 
filed, and they allowed the appeal. 

Even then; the matter wàs not ended, 
because the parties objecting to the award 

. presented an application for a review of 
the judgment, urging first that the 
award so far as it was binding, dealt only 
with the management of the temples up 
to 1911, and as this year had long since 
been past, the award was now fruitless; 
secondly, that at any rate the award left 

"&ndetermined the question of -manage- 


* t 


INDIAN OASES. 


i rope: : 


R ‘ 


rent after 1911 and was, therefore, incom- . 
plete; and thirdly, that the arbitrator" 
had exceeded his powers because he was 
only authorised to deal with the mana- 
gement and not with the legal iransfer 
of the property; and he had ordered 
mutation of names upon the Revenue 
Register. ‘ 
ds to these matters, the Appeal 
Court said that their view of the award 
was that while intending to provide for a 
public committee which. should have 
begun in 1911, the arbitrator had also 
provided for the management’ of the in- 
stitutions by diverse members of the 
family until that committee should be 
appointed, and that if the provision for the 
appointment of # public committee was 
ultra vires, the management would re- 


` 


`main with the. family in the manner di- 


rected by the award. They also held that 
the arbitrator had implied authority to 
direct the mutation of names, and they 
dismissed the appeal. . f 
. In the application for review which 
contained also other matters which the 
Court seems to-have passed by as. futile 
as they probably were—there occurs 
the following paragraph 8:— — — 
“That the pleas of absence of jurisdic- 
tion and maintainability of the suit in 
the absence of the sanction ofthe Advo- 
cate-General should have been decided 
in favour of the applicant. . E 
This paragraph is not noticed in the 
judgment upon review which was given 
on the 3rd September 1919. ` 
"Asregards the maintainability of the 
guit in the absence of the sanction of the 
Advocate-General, whose place for this 
purpose is taken by the Commissioner 
for Berar, that matter had been in sub- 
stance already determined by the High 
Court in its first.judgment, though it is 
true that techinically tbe Court only ap- 
plied itself to the contention that this 
point was already determined as bet- 
ween the parties and had become res 
judicata. ° eT 
As to the plea of absence of jurisdic- 
tion,it seems very uncertain what the 
applicants .for review intended to convey 
by this phrase. They may have meant 
that the Court at Berar was not the Court 
"which had jurisdiction to file the award. - 


‘ 
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They may have meant that there would 
be no jurisdiction unless-the Commis- 
sioner for Berar gave his previous sanc- 
tion. They may have meant that the 
Court had no jurisdiction, ‘because the 


award dealt with a public charity. At. 


any rate, their Advocate apparently failed 
among the mass of points which he must 
have presented on review, to bring the 
question of jurisdiction as such before 
the Court on this last occasion ; and ac- 
cordingly there is no pronouncement 
upon it, and their Lordships are left in 
this respect without assistance. From 
this final order the present appeal was 
brought.  . tr 
` For the respondents, a preliminary ob- 
-jection was taken. It was said that by 
- virtue of the Code of Civil Procedure of 
1908, no appeal lay from this particular 
order or decree to His Majesty in Council 
unless special leave should be given by 
virtue of His Majesty’s general preroga- 
tive. Under. section 104 of the Code no 
appeal is to lie from any order passed ‘in 
appeal on the question of filing or refus- 
ing to file an award, and it was said 
that the order of the Court ofthe Judic- 
ial Commissioner was an order passed in 
appeal from the decision of the District 
Judge refusing to file the award. To 
this it was replied that: under section 
109, an appeal lies to His Majesty in 
Council from any decree or final order 
passed on appeal by any Court of final 
appellate jurisdiction, such as the Oourt 
of the Judicial Commissioner. 

It was contended for the respondents 
that if these two clauses were in seeming 
variance, the particular would supersede 
the general, and that section 104 dealt 
with particular cases. I 

Their Lordships think that the objec- 
tion fails. They construe the provision 
in sub-section 2 of section 104 as dealing 
with internal appeals within the limits 
of British India. The application to file 
an award may be made in the Court of 
the Subordinate Judge. If any dispute 
arises, and the amount at stake is below 
a certain figure, the appeal would lie 
from him to-the District Judge. If it- 
were above that figure, it would lie to 
the High Court. The provision is in- 


tended to prevent any appeal beyond. 
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by District Judges. 


"tag Tae. 
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the District Judge where the sum -in 
dispute is small., In this respect it runs 
parallel with section 100, which ‘limits,’ 
second appeals from appellate decrees 
That section deals 
with decrees only while the decisione on 
these arbitration questions are styled 
orders. There is, therefore, nothing in 
section 104 to take away the general 
right of appealing to the Crown : given 
by section 109,.and the preliminary ob- 
jection taken on behalf of the respond- 
ents fails. . ! 
. The points urged before their Lord-, 
ships were as:follows:— | un 
(1) The District Judge of Berar had no 
jurisdiction ,to deal with the award, 
this point being sub-divided into two 
branches—absence of local territorial 
jurisdiction and absence of previous 


‘sanction by the Commissioner. 


. (2) As’ supplementary to 1, that no 
argument to the contrary could. be lis- 
tened to by their Lordships because the 
points had previously been determined 
between the parties and were res. 
judicata. ` 

' (3): That the management ofa public 
religious trust could not be referred to, 
aribitration. l š 

(4). That the aribitrator had exceed- 
ed hís powers. . 

(5) That the. subsequent variations. 
vitiated the award. . 

It is clear that ifthe objection that the . 
Court of the District Judge of Berar had . 
no jurisdiction over the subject-matter of 
the award, asrequired by paragraph 20 of 
the Second Schedule of the Code of, Oivil 
Procedure, is good, no further points 
can arise. This point was taken on be- 
half of the, present appellant at the out- 
set, but seems nevertheless never to have 
been directly insisted upon during the 
numerous subsequent proceedings. ‘No 
doubt it was urged that the point must 
be deemed to have been already decid- 
ed in favour of the appellant in the 
previous suit. But their Lordships have ' 
not been referred to any place in’ these 
lengthy proceedings where they might 
find an argument in favour of the appel- 
lant’s contention, if it were to be decided 
uponas res integra. It seems cledr to. 


their Lordships that the Judges in the. 
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Oourt of the Judicial Commissioner ne- 
ver imagined that they had fb deal with 


'.the point, and it is: not—except in the. 


indirect and derivative way already men- 
tioned— taken in the printed case lodged 
en behalf of the ‘appellant before this 
Board. 

If it was any: other point except & point 
of jurisdiction, their Lordships would 
pay no attention to it; but they are 
bound to take notice of am objection to 
' the jurisdition, however late in the day 
it may be raised, if it be that on the 
‘facts admitted' or proved it is manifest 
that there is s defect of jurisdiction; and 
their Lordships find this defect in the 
present case. 

It was contended on behalf of the ap- 
pellant that if an award relates to more 
than one subject-matter and only one is 
within the jurisdiction of the Court, it 
cannot be filedin that Court; in fact, 
that it can be filed in no Court, because 
no one Court would have jurisdiction 
over the whole subject-matter. Their 
Lordships deem it unnecessary to rest their 
judgmenton any such general proposi- 
tion, In their view there is no substantial 
question decided by the award which 
affects property within the jurisdiction 
of the Berar Court, - No one of the three 

temples is within that jurisdiction, and: 
two of them are within the dominions 
of the Nazam and outside British India. 
A large part of the award relates to 
family questions and money: payments 
to be made by members of the family ; 
and allthe members of the family are 
within the Nazam's dominions. It was 
urged that two of the villages which 
form the principal endowments ‘of the 
temples are situated in Berar. But their 
Lordships cannot find that there-was any: 
dispute concerning the: ownership or 
management of the 
denial that therevenues must be appro- 
priated to the three temples. 

It can hardly be said that there was 
any dispute as to the application of the 
revenues, but if there were any, it was 
adispute as to their application after 
they had reached Hyderabad. 

It is the duty of the Court in which 
an award has been filed, to proceed to 
pronounce. judgment according to the- 
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villages nor any. 


[1994 


award, and upon that a decree is tó follow: 
Their ‘Lordships cannot see that any dec- 
ree could be- framed: upon this &ward 
which would affect any person or 
property within- the jurisdiction. The 
result is thet on this' ground the appeal 
succeeds, and the judgment of the 
Court of the Judicial Commissioner must 
be reversed, and the suit must be dis- 
missed; but inasmuch as'this point’ was 
never properly insisted upon in the Courts 
below, or, indeed, in the appellant's 
printed case here, their Lordships are of 
opinion that there should be no costs 
either of this- appeal or in the Courts 
below, and they will humbly advise His 
Majesty accordingly. : 
Z. K. 


Solicitor for the Appellant.—Mr; H. S. 
L. Polak. 

Solicitor for the Respondents.—Mr, Æ.. 
Aa ' 


Appeal allowed. 


MADRAS HIGH COURT. 
Crry CIL Covet APPRAL No. 37 or 1922. 
November 97,1993. 
Present:—Sir Walter Salis Schwabe, 
Kr., Chief Justice. 

ABDUL RAHIMAN SAHIB CHOWDRY 
AND OTHERS—PLAINTIFFS Nos. T 
AND 2— APPELLANTS 


w Versus 
MURUGAPPA NAIOKER-DRFENDANT: 
' AND OTHERS— PLAINTIFFS Nos. 3 AND 4 


— RESPONDENTS. 

Mum Law— Wakt—Dedication Burial 

ground—Proof—-Entry in Municipal Registers. 

The mere fact that a Muhammadan chooses to: 
b the body of another Muhammadan in his 
land'would not make such land wakf property. 
inalienable for all time. [p 537, col 2. 

In orderto constitute wakf there must be gome 
publie user or public dedication. "The user of: 
lend asa Mubammadan burial ground fora long 
time will itself make the land wakf; though there 
igno public dedication. But the mere fact that 
the land 1s entered in the Municipal Registers as 
a burial ground in the name of a private owner 
who has no representative capacity is insufficient, 
proof either of user or dedication. [p. 538, col. 2.] 
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` Court of Wards- v. Ilahi: Bakhsh, 17 Ind: Cas. 
744,40 G. 297; I.P. W. R. 1913;- 11 A. L J.985..13 

. M. L. T. 318, (1913) M, W. N. 270, 17 C. L, J. 360; 


27 P. R. 1913; 83 P. L. R. 1913; 15 Bom. L R. 436; ` 


25 M. E. J. 61; 40 L A. 18 (P. C.), distinguished. 
City Civil Court Appeal against the 
revised'decree'and judgment of the City 
Oivil Court, Madras, dated the 21st April 
1922; in ©: S. No. 307 of 1918: © - 
` Messrs. Mahomed Ibrahim Sahib and 
G. Ramakrishna Iyer; for the Appel- 
Tants; 
Mr: C. Venkatasubbaramiah, for the. 
Respondents. M ee are 
JUDGMENT.—This is an’ appeal 
rom. a decision of the Judge, City 
Civil Court, in which he: finds that the 
plaintiffs, who are suing as representa- 
tive. Muhammadans, failed to make.out 
their claim that the suit‘ land is wakf 
property, having been dedicated a long 
time ago and used as a public’ burial 
ground for Muhammadans. ` .The'evi- 
dence for the defendants was to’ the 
effect that, beginning somewhere in 
1916, attempts were made by the origi- 
nal first plaintiff, who styled himself 
muthawali, to set. up a claim to this 
land’ as having been dedicated for reli- 
gious purposes, and’ with that object, 
he started holding religious ceremonies 
there and built a platform which was 
used in those ceremonies. The plaintiffs 
on ‘the other hand, adduced evidence 
to show that certain persons had been 
buried in this land sometime more 
than thirty years ago. At an earlier 


stage, it had been the case of’ the first 


plaintiff that there was an actual dedi- 
cation of this land for religious pur- 
poses. The then Judge of the, City 


Civil Court decided against that view.. 


The ease camo up to this Oourt and 
this Oourt upheld that finding but re- 
mitted the case back to the City Civil 
Court because .the learned Judge had 
not gone into the .question, whether or 
not there had been such user of. this 
land as a burial ground as to render it 
wakf property and inalienable. . The 
Judge, to whom the case was remanded, 
gave the parties an opportunity of ad- 


ducing’ further evidence; -but they both ` 


said that they were prepared to stand 
on the evidence as it had been given 
before, and -the: learned. Judge, had, 
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therefore,” the opportunity of examining 
the evidence in the same way. that I 
have to deal with it, namely, by having 


.the' printed record before him of the 


oral evidence given’and of the exhibits, 
and' to some extent’ the views of the 


. First Judge-who had seen the witnesses, 


He was’ not satisfied that the plaintiffs 
on’ whom the onus: lay, had made out 
their case. He was: not satisfied that 
there had been any burials in this 
part of the land and he was ‘not satis- 
fed thatthis land had become in: any 
way’ dedicated by user or otherwise as ` 
a publie burial ground. I agree with 
that' finding: I: think that, if there 


“were any such dedication or user; much 
_Stronger evidence 


could have. been 
found: I think too that there are indi-. 
cations against. that view in the way in 
which this property had been dealt with. 
It was registered in the Corporatión 
books asa burial ground.in the name 
of a private owner. It is not enough 
that the property was used asi a burial 
ground for that to amount to-a. dedica-. 
tion of the property as wakf property. 
The mere fact that a Muhammadan 
chooses to bury the body of another 
Muhammadan ‘in his garden would not, 
as I understand the law, make that 
property wakf property inalienable’ for 
all time. There must be some: public 
user or public dedication and I can 
find no sufficient evidence of that in this 
cage. 

My.attention was called to a case in 
Court of Wards v. Ilahi Baksh «1) a 


‘decision of the Privy Council, which is 


only interesting in that it shows that, 
though there is no ‘public dedication, 
the user of a part of the land as a 


-Muhammadan burial ground fora long 
‘time will itself make the land wakf 


land. In that case there was evidence 
that the land had been used from time 
immemorial by the Muhammadan com- ` 
munity for the purpose of burying their 
dead, and on that evidence, it was held 
that'it formed part of a grave-yard. 


(1) 17 Ind. Cas. 744; 40 O 297; 1P W R. 1913; 
11` A. L. J. 265, 13 M L. T. 318; (1913) M. W. N. 
270, 17 O. L. J. 380; 27 P. R. 1913, 83 P. L. R. 
ad io Bom, L, R, 4307 25 M. L. J. 01; 40 L. A..18 , 
(P. Je ià ~ : E x 
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set apart for Muhammadans and by 


user, if not by dedication, the land was 
wakf. In that case the registers con- 
tained the name of an individual as 
. the owner and the register described 
ihe property as burial ground, but it 
appeared from the evidence that the. 
person who was there named as the 
owner of the land was the leading 
Muhammadan of the place and it was 
as the leading Muhammadan of the 
place that his name had been put in 
as the owner ofthe property. In this 
case, in the books of the Corporation 


there is the entry of the land being : 


burial ground, but no evidence was 
attempted to be adduced that the 
man whose name is put down as the 
owner of the land was a representative 
Muhammadan &nd that his name was 
entered as auch. . 

‘I am clear that the plaintiffs in this 
‘ease have failed to make out their case 
and it follows that the appeal must be 

. dismissed, and the guit dismissed with 
costs throughout. 


Y. N. V., Appeal dismissed. 


—— — t 
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LAHORE HIGH COURT. 
LETTERS Parent APPRAL No. 200 or 1922. 
March 20, 1923. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Le-Rossignol. 
BALI RAM-PLAINTIFF—A PPELLANT 
versus 
BELA SINGH AND OTHERS— 
DRFENDANTS—RK RESPONDENTS, 

Easement, right of—Open enjoyment of stream 
for 80 years—Easement, 1f acquired. E 
. Where a person openly and without the permis- 
gion of any body hasenjoyed the full flow of a 
stream for over 30 years and there ig no evidence 
that he acted by arrangement or permission, he 
must be held to have enjoyed the easement as of 


right. ' 

Letters Patent Appeal against the 
judgment of Mr. Justice Campbell, in 
Oivil Appeal No. 408 of 1922, dated the 
98th July 1922 and printed as 73 Ind. 
Oas. 189. - . 

Mr. Gullu Ram, for the Appellant. 

** Mr, Rama Nand, for the Respondents, 


4 
s 


INDIAN GASES. 


r^ [1994 


JUDGMENT.—Since 1888 the plaint- 
iff has irrigated his fields with water 
led by him through an artificial channel 
which taps the Baloti Nadi, apparently 
a public stream. ae 

Recently the defendants dammed the 
Baloti Nad at a point higher up than 
the plaintiffs intake, and drew, off al- 
most the whole of the water into a 
channel made by them which leads the 
fluid to their fields, and the. plaintiff's 
prayer wae for an. injunetion for the 
removal of the dam and the restoration 
to him of the normal supply of water.: 

The two First Courts.decreed for the 
plaintiff but the learned Judge in Cham- 
bera dismissed the suit on the groun 
that the plaintiff had not established 
that he had been using the whole of the 
water as of'right. i 

Tt does not appear to be correct that, 
as stated by the learned Judge, the 
plaintiffs channel passes through ‘the 
defendants’ land, but thisis of no im- 
portance. Rights in water, such as. we 
have to consider here, are generally 
governed by custom or agreement, and 
we are surprised to find that no refer- 
ence to custom has been made in this 
case, so that we have to determine whe- 
ther on the record, the plaintiff has 
established an easement. 

In our opinion, he is entitled to suc- 
ceed. The facts are that for over 30 
years openly and without asking per- 
mission of anybody he has enjoyed, the 
full flow of the Nadi, and in the absence 
of evidence that he acted by arrange- 
ment or permission, he must be held to 
have enjoyed the easement as of right... 

This is nota case of the natural right 
which as a natural incident to the owner- 
ship of land, erititles each successive 
riparion owner to the unimpeded flow 
of water in & natural channel. Itis by 
no means clear that., the parties are 
riparian owners in respect of the waters 
of the Baloti Nadi, and even if they 
were the defendants would not be entitled 
to draw off the water and thus materially 
diminish the volume of the stream, unless 
authorized by custom. But a right in 
derogation of the rights even of the 
riparian owners may be acquired by. 
easement, However, that may be, we find. 


‘Vol, £3] 
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on the record no trace, no allegation of 
custom, the question . of - the rights of 


I riparian owners does not arise, and if it 


did, wculd not advantage the defendants 
and we hold that. plaintiff has established 
a right of easement and is entitled to the 
relief prayed for. 

We accept the appeal, and decree for 
plaintiff with costs throughout. 

N.H. Appeal allowed, 


— 


` 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. | 
REVISION ÁPPLICATIONS Nos. 5 AND 6 
oF 1922, 
September 8, 1922. 
Présent; —Mr. Kennedy, J. C., and 
Mr. Raymond, A. J. O. . 
Firm or KHALSA’ BROTHERS 
AGENOY—A PPLICANTS 
. versus 
HARIRAM SRIRAM & Coy.— 
' "OPPONENTS. 


Contract Act (IX .of 1872), ss, 188, 251—4Arbitra- ` 


tion Act (IX of 1899), s. " Arburation—A ward, 
application to file—Jurisdiction—Partnership— 
Reference to arbitration—Partner, authority of— 
Karachi Import firms, custom of-—Nomination of 
arbitrator — Abandonment of  reference—F'res 
nomination, whether can be made—Breach of con- 
tract—Damages—Rate of exchange 
A contract for the purchase of goods entered into 

at Peshawar between two firms carrying on 
business at Peshawar was headed “Oontract for 
Harbour Delivery Terms”, and at the foot of the 
contract were the words “Free Karachi Harbour”. 
The purchasers were responsible for the clearance 
of the purchased goods on their arrival at Karachi, 
and were to be responsible for any loss or dama, š 
to the goods from the date of their arrival in 
harbour. They were also liable to pay import 
duties and Municipal dues. Disputes arose ba 
tween the parties and the matter was referred to 
arbitration in pursuance of a clause in the contract 
by the sellers at Karachi, On an award having 
. been made, an application was made to the Karachi 
Court to file the award. The purchasers objected 
that the Karachi Court had no jurisdiction 

' Held, that as the parties contemplated the 
performance of the contract in , & part of 


the cause of action arose in Karachi, and the 


Karachi Court had, therefore, jurisdiction 'to file 
the award. [p. 540, col. 2.] 

Ordinarily. one partner has no power, in thé 
absence of special authority, to bind the firm by 
a submission to arbitration, but section 251, 
Contract Act, prcvides that each. er who dces 
'any act necessary for or usually 


* ducting such business. 


‘14th February 1920 


e in- carrying | 


on the business ~of such a partnership as that of 
which he is amember binds his co-partners to 
the same extentas ifhe were their agent duly 
appointed for that purpose, and section 188, Con- 
tract Act, gives an agent, having authority to carry 
ona business, power to do everything necessary for 
the purpose or usually done in the course of con- 
[p. 541, col. 1.] 

The Courts would take judicial notice of the 
custom of importing firms not todo business with . 
any firm unless the latter agiees to refer matters 
in ute, if any, to arbitration, and the Court 
will, erefore presume that an agent or partner 
of & firm dealing with importing firms ut Karachi 
has aüthority to bind the firm by agreeing to refer 

utes to arbitration. [rbid.] 

ere '& proposal to refer a dispute to arbitra- 
tion and the nomination of an arbitrator are 
abandoned owing to an assurance by the opposite 
party that the matter wil be amicably settled, but 
a reference becomes necessary subsequently, sec- 
tion 8 of the Arbitration Act has no application to 
theses, and afresh nomination of an arbitrator 

bé made, [p. 542, col. 1.] * 

‘Ordinarily, the rate of exchange ' must ke 
calculated on the basis of the rate prevailing on 
the-due date, asa plamtiffcan sue immediately a 
breach takes place, and the law will in general 
take no account of the delay in bringing a suit toa 
hearing. [1b1d.] 

Application for revision against an 
order of Madgavkar, A. J. C., directing 


' an award to be filed. 


Mr. Dipchand Chandumal, for. the 
Applicants. 

Mr. G. A. Kikla, for the Opponents. i 

JUDGMENT.—This is an applica- 
tion in revision opan the order of Mr. . 
Madgavkar, A. J. C., directing an award 
under the indian, ` Arbitration Act in 
favour of the firm of Hariram Sriram 
& Co, present opponents against the 
firm of Khalsa Brothers Agency the 
applicants, to be filed. By , two 
written contracts identical in ‘form 
dated respectively 9th January and 
the applicants 
had contracted to purchase from oppo- 
nents who did business of importing mer- 
chants, certain quantities of piece-gooda. 
on terms and conditions contained in the 
written contracts aforesaid’ On their 
arrival:and when called upon to take 
delivery applicants contended that they 
were late shipped and refused to take 
delivery, and the disputes between the. 
parties were referred to arbitration in 
accordance with the submission clause in 
both the contracts, 

The first objection taken in. the lower 
Court and. pressed in this Court .is that ° 


a 


BAD ' | à 


the Karachi Courts have rio*jurisdiction 
to entertain the award and the lower 
Qourt has thus wrongly exercised a 
jurisdiction not vested. in it by law: 
This objection would form a legitimate 
ground for revision by this. Oourt under 
section 115, Civil Procedure ode, if: it 
is:valid. Both the contracts are headed 
“Contract for Harbour Delivery Terms” 
and at. the. foot thereof are the words 
“Free Karachi Harbour” after the specifi- 
cation of the- rates. Clause L ofthe con- 
tracts renders the applicants responsible 
for the clearance of the. purchased. goods, 
on their arrival at Karachi, clause 2. 
requires them to examine the goods with- 
.in three days from the date of clearance, 


clause 3 states that the purchasers alone. 


will be responsible for any loss or 
damage to the Boods from the date of 
their arrival in the harbour, and clauses 
13:and 14 provide for payment by the 
purchasers of import duties and Munici- 
pal dues. The contracts were admittedly 
executed at Peshawar and both the parties 
have their places of business there but the 


opponents have also a branch: office im. 


Karachi. As: to the mode of payment 


. the contracts provide that the documents: 


for the purchased goods would come 
through a Bank and on advice of arrival 
ef such documents the purchaser had' 


to pay for and receive them within 30. 


days and itis on this stipulation in the 
contract that Mr. Dipchand for the appli- 
cants bases his main argument with 
regard to jurisdiction, for he- contends, 
that the documents were sent to-Pesha- 
war, where he had to make the payment, 


and the payment was a condition prece-. 


dent £o his being entitled to take delivery- 


of the goods and as there was a failure . 


ón, the part of the applicants to make. 
the payment, the cause of action arose 
in Pesbawar. Now, no doubt, the pay- 
ment for the goods was to be made in 
Peshawar, but this was umquestionably 
for the convenience of the purchasers 
who resided there. The contract between 
the parties was for the sale and purchase 
~of certain goods and the property in these 
goods passed to the applicants as soon 
as they arrived in the Karachi Harbour 
, and: the responsibility for any loss .or 
damage-to-the goods was- entirely theirs 
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from that moment. Mr: Dipchand 


strongly relied on the case of Stirling . 
Mason & Co, v. Jawala Nath. Bhagwan- .' 


das (1), but this.case is essentially differ- 


ent from that before us, fer in the for-- 


mer; dafendants:had accepted the shipp- 
ing documents and the- drafts for the 


amounts due and subsequently: refused - 


to take delivery of the goods as they 


-were not in accordance with the Indent, 


the suit against them was based on the 
draft and it was held-that they could not 
plead failure of consideration, because 
what they contracted for was the shipping 
documents and not the actual goods; but 
in the present case itis unarguable that 
the contract between. the parties was 
based on the documents, it was what it 


purports to be a contract for the put- 


chase of goods. which not having been 
paid and taken delivery of, gave the 
opponents a. cause of action in the 


Karachi Courts. It will be observed also : 


from the correspondence between the 


parties that the applicants could take. 


delivery of the goods on their: arrival in 
Karachi and if they wete forwarded to 
Peshawar it was on their account and 
risk. Exhibit 4, which was the notice of. 
arrival given by the Diis to the 
applicants asked them if they were pre- 
pared to take delivery of the goods at 


Karachi or they would be despatched to . 


Peshawar on their account and risk, 
Exhibits 5 and 6 refer to.the applicanta 
requesting the opponents te: despatch two 
cases out of' the contract goodsto Pesha- 
war and the latter agreeing, to.do so. It 
appears to me that there can be little 
doubt from the. terms: of thé. contracts 
and the circumstances of tlie- case that 
the parties contemplated the-performance 
of the contracts in Karachi, a part of the 
cause-of action, therefore; arose'in. Karachi 
and the objection as to jurisdiction must, 
therefore, be rejected. 
The: second objection taken is that 


Surjansing, who signed. the contracts. 


containing the submission clause on' be- 
hal.of the firm of the applicants had no 
authority to bind them by a submission 


clause and: consequently the award is” 


bad. An objection of this character, in 
yl) 55 Ind. Cas. 975; LL. 22; 02 P. L. R. 1920; 
39. P. W. R, 18920, 1 L, L, 3.91, |. 


idee od ts 
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_the-circumstarices of-thisicase is not. one 
creditable 'to.the applicants. The’ two 
proprietors ‘of the applicants’ firm are 
Santsing and ‘the aforesaid .Surjansing. 
The ‘correspondence between the -parties 
that ensued after notice of arrival of the 


goods -was given to the applicants, was. 


carried on -by Santsing, whose signature 
appears on the letters addressed to the 
‘opponents‘and in none of them has ‘he 
repudiated the'autbority of Surjansing to 
Bign'/the contracts in ‘question. His re- 
fusal on 'behalf-of his firm to take delivery 
of the -goods was "wholly confined to 
theirl&te shipmént &nd though he was 
warned that the matters in'dispute would 
be referred tb arbitration in terms. of 
clause 5 of the-contract he neverchalleng- 
ed'the -authority ‘of:Surjansing to bind 
the firm ‘by a ,submission clause. No 
doubt one, partner ‘has no ‘power in the 
absénce-of special:authority to "bind ‘the 
firrh ‘by & ‘stibmission: to arbitration, but 
section 251, Indian:Contraet Act, provides 
that each partner who-does any'act neces- 
sary for or usually done in carrying -on 
the business of such a partnership as 
that of which he'is amember binds:his co- 
partners to the same -extent as‘if he were 


théir agent duly appointed for that pur- 


pose, and section 188, Indian Contract Act 
'gives-an agent'having authority to carry 
oh & business powerto do everything 
necessary-for the purpose or usually done 
in the course of conducing' such business. 
-In “the ease of Shimwell v. Baniram 
Gobindram (2); it was ‘held that ‘the 
‘Courts would take judicial notice of the 
custom of European importing firms ‘not 
ito -do business with any firms consisting 
of one or more persons unless'he or they 
agree.to refer matters in dispute, if any, 
to-arbitration ‘and the -Court will, there- 
fore, presume that an agent or partner 
of a firm dealing with the importing 
European firms of Karachi has authority 
to bind his firm by agreeing to refer dis- 
putes to arbitration. The opponents 
were an importing firm, though, of 
course, an Indian firm, the goods were 
deliverable in.Karachi and I cannot for 
& moment conceive that. the applicants 
could have been unaware, and when. I 


_ (9) LInd. Cas, 937; 3 8, L, R. 5. 
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speak of the applicants I here mean Sant- 
sing only, of^the custom, of importing 
firms that they -would refuse to do 
business with Surjansing unless the con- 
tracts- contained a ‘submission clause to 
arbitration. IfSantsing felt that Sur- 
jansing had no authority’to-bind him by 
8 submission clause he would have prom- 
ptly repudiated the arbitration as toon 
as he was called upon to nominate his 
arbitrator, but not only he did-not do so 
but;even when hé received a notice from 
the arbitrator addressed to him specifi- 
cally informing him of.the day fixed for 
the arbitration sitting he said not a'word 
in protest. I presume that Surjansing. 
had authority to bind-the applicants by 
a submission clause and.the presumption ' 
has not been rebutted. . 

The third objection to -the award ig 
that the submission clause became ex- 
tinct by the opponents appointing Mr. 
Clement as'their arbitrator and, therefore, 
the opponents could not subsequently 
appoint Mr. Clayton ‘as their arbitrator. 
In support of this objection section 8 of 
the Indian Arbitration Act is relied upon. 
This objection applies to only one:of the 
contracts in dispute as inthe: other there 
was no appointment prior to ‘that of 
Mr. Clayton. It was onthe 28th Decem- 
ber 1920 that the opponents informed 
the applicants that they had appointed 
Mr. Olement as the sole arbitrator, but 
there was no reference to arbitration 
drawn-up in his favour. On the 94th 
February 1921, opponents wrote to appli- 
cants as follows: "At the time :of^óur 
departure you told.us to stop arbitra- 
tion in the above matters and you will 
settle the matter amicably. .So me Te: 
gret to-inform you that up to now yon 
have not taken delivery of the goods nor 
settled the matter., Therefore, we again 
ask you ‘to take delivery.of the goods or 
nominate your-arbitrator, ete." -On the 
2nd March, opponents again addressed 
the applicants on:the questions of arbi- 
tration and: informed them thatithey ‘had 
appointed Mr.. Clayton -as ‘their: arbitra- 
tor-and asked. them to nominate theirs 
but-to neither of these letters was any 
reply given. As no further action was 
taken after the. opponénts’ letter. ofthe 
28th Deceniber-1920, it would appear that ° 
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this was due to the applicants, approach- 
ing the opponents for an amicable settle- 
ment of the disputes and it is very pro- 
bable that at the request of the appli- 
cants and as suggested in the aforesaid 
letter of the 21st February, the idea of 
resorting to arbitration was dropped but 
as the applicants made no endeavour to 
settle the disputes amicably, the oppon- 
ents obviously thought of resorting to 
arbitration afresh and nominated Mr. 
Olayton as their arbitrator, as we are in- 
formed Mr. Clement was not then in 
Karachi. To a case, like ‘the present, 
section 8 of the Arbitration Act has no 
application, for the proposal to refer dis- 
putes to arbitration and the nomination 
of Mr. Clement as arbitrator were aband- 
oned owing tothe assurance of the ap- 
plicants to come to an amicable settle- 
‘ment, and:as the latter proved futile, 
there was afresh proposal to refer dis- 
putes to arbitration and fresh nomination 
of an arbitrator not in the place of Mr. 
Olement, but independently. This ob- 
jection, therefore, fails. 

The final objection to the award is that 
the arbitrator acted in contravention 
of the terms of the written contracts 
inasmuch as: he fixed the exchange 
rate not on the due date, but arbi- 
trarily on the 22nd April 1921, which 
isa date much later than the due date, 
and it is argued that this constitutes 
an error apparent on the face of the 

` record. The goods were purchased at 
sterling price and clause 4 of the written 
contracts is as follows: “That in the 
case goods are bought at sterling limit, 
the purchasers shall pay at the rate of 
exchange at the current rate for Bank 
Bills on the day of their payment.” 
The due date was admittedly the 23rd 
September 1920, and normally the rate 
of exchange must be calculated on the 
basis of the rate prevailing on! the due 
date as a plaintiff can sue immediately 
a breach takes place and the law will 
in general take no account of the delay 
in bringing a suit to a hearing. Now 
the award itself does not specifically 
mention the date on which the rate of 
exchange has been calculated, but it 
has been asserted and not denied that 
° tó. rate of exchange. prevailing -on the 
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22nd April 1921 has; been ‘taken as th? 
basis, and Mr. Dipchand's contention i8, 
that it was arbitrary on the part of the 
arbitrator to take into consideraton.the 
rate prevailing on this date) particularly , 
when on the 16th November 1920, the . 
applicants had in an unqualified manner 
refused to take up the goods. It does 
not appear to me.that the rate of ex- 
change prevailing on the 22nd April 
has been considered haphazard, for after 
the applicants’ letter of the 16th Novem- 
ber declining to take delivery of: the 
goods, the opponents' in terms of the 
contracts called upon them tor refer the 
disputes to arbitration ; after the oppo- 
nents nominated their arbitrator, the ap- 
plicants promised to settle matter ami- 
cably as I have remarked above, when 

they failed to do so, the opponents on Ë 
the 15th April sent them their bills for 
payment and it was on the 22nd April 

that the applicants in returning the bills : 
informed the opponents that they will 


‘not accept the goods under any circum- 


stances. In all probability, therefore, the 
22nd April was regarded by the arbi- 
trator as the date on which the applicants 
finally repudiated their obligations 


“under the contracts and he based the 


rate of exchange as prevailing on this 
date. I do not regard the arbitrator's 
action as arbitrary, he certainly had 
some justification in calculating the 
amount due to the opponents at the rate 
of exchange prevailing on the 22nd- 
April, and I am not at all satisfied that 
there was an error of law patent on the 


face of the award. ) 


The applications are dismissed with 
costs on the applicants, I 


Z. K. Applications dismissed, ` 


"Nol. 83] 
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LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No. 1486 or 1922, 
March 2, 1923., 

Present:—Sir Shadi Lal, Kr., Chief 
Justice, and Mr. Justice Zafar.Ali. 

Musammat SHIB DEVI —PLAINTIEF , 
— APPELLANT 
"yersus . 

RALLA E ri ed eU 
Civil Procedure Code (Act V. of 1908), O XLI, 
r. Memorandum of appeal—Draft by unauthoris- 

ed petition-writer, validity of. 
So long as a memorandum ‘of appeal is signed 
Py the be a ni or his agent duly authorised in. 
d presented to the proper authority, 
e is fec ern whether it 1s written 5 the appel- 


lant himself or by somebody else. Therefore, a , 


' memorandum of appeal written by a "petition- 


- 


writer, second e,is a valid document, even 
though the latter is not authorised to write memo- 
randa of appeals. 
.Becond appeal against a decree of the 
REUS Judge, Jhelum, dated the 13th 
ay 1922 
Mr. Mukand Lal Puri for the Appel- 
lant. 
. Mr. B. N. Kapur, for the Respondent. 


JUDGMENT.-—The appeal prefer- 


` red by the plaintiff Musammat Shib Devi 


to the Distriet Judge has been dis- 
anissed on the ground that the memo- 
randum ‘of appeal was written. by a 
petition-writer of the second grade who 
was not empowered to write memoranda 
‘of appeals. This view is, in our opinion, 
wholly erroneous; and we consider that 
the memorandum of appeal was a valid 


document and should ,not have. been : 


rejected. A perusal of O. XLI, r. 1 of 
the Civil Procedure ‘Code shows that 
a memorandum of appeal shall be sign- 
ed by the appellant or his Pleader and 
;presented to the Court or to such officer 


asit appoints in this behalf. Now, the: 
memorandum of appeal in the present_ 


case was signed by one Thakar Das 
who had a general power-of-attorney 


from Musammat Shib Devi to appear. 
and act on her behalf in the original. 


Court as well as inthe Appellate Court 
and it was also presented by him to 
the proper authority. It may be that 
the memorandum was written by a 
petition-writer, though it does not puport 
to have been so written, nor does, it 
bear the signature of an petition-writer. 
Tt “is, however, ‘immaterial whether it 
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was written by the appellant herself or 
by somebody else, as long as it was signed 
(or her agent duly 
&uthorised in this behalf), and present- 
ed to the proper authority. This require- ' 
ment ofthe law has been fulfilled, and 
there was no valid objection to the 
entertainment of the appeal. 

. We accordingly accept the appeal, and 


‘getting aside the decree of the District 


Judge, remit the case to him for decision 
on the merits. The Court-fee on the 
memorandum of appeal shall be refunded 
and other costs shall abide the event. 


N. E. Appeal accepted, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
REVISION APPLICATION No, 44 or 1920. 

October 25, 1922. ` p 
' Present:—Mr. Kennedy, J. C., and 
Mr. Madgavkar, A.J. on 
Fina or DHANASING— APPLICANTS 
“versus. 
Firm or RAMCHAND-—OPPONZNTS, 

Arbitration—Umpire—Parties whether erttitled to 
,hearing—W aiver, proof of. 

Parties to: & reference are entitled to a hearing 
before an Umpire no less than before the arbitra- 
tor, and it is incumbent on the Umpire on a 
pointment to fix a day of hearing and apprise 
parr of it. The Umpire must hear any evi- 

ence that is proffered by the parties. [p. 544, coL 2.] 


In re Salkeld, (1840) 10 L. J. Q. B. 22,12 A. & E, 
767; 4 P.'& D. 732; 1134. R. 1005; 54 RÈ. R. 689; 4 


. Jur. va In re Brook (1864) 33 D. + O. P. 246; 16 


O. B. vee 10 Jur. N. s) 704; 10 L. T. 378; 
143 E. R.1184; 139 R. R. 

Waiver by conduct, factio hun it de- . 
prives & of an essential and e ementary right, . 
such as a right of hearing or of evidence, must be 
red proved by the party setting up the walver, 
[bid 

James Finlay & Co. v. Asudamal Harbhagwan- 
das, 12 Ind. "Cas, 631; 5 8, L. R. 89, referred to, ° 


‘Bad 
DHANSING 7. RAMOHAND. ` 
Application for revision ggainst an 
.order of .Mr. Raymond, Additional 
Judicial Commissioner, Sind. 
Mr. Kimatrai Bhojraj, for the Appli- 


cants. a 
Mr. Pamanmal Valabdas, for the Oppo- 


‘nents. 
2 .JUDGMENT. T 
Madgavkar, A. J. C.—This is an 


appeal against the decision of Mr. Ray- 


mond, A. J.C., reported in casei of E. 
Miller v. Firm.of Dhanasingh Ramlal (1). 
.Two questions arise in this appeal. 
Firstly, whether as the lower Court held 
the applicants by their conduct waived 
a-hedring and-evidence before the Um- 
pire. Secondly, whether it was the duty 
of the Umpire to fixa date of hearing 
without application by the parties. . 
The facts for-the -purposes of this 
appeal are briefly that the arbitrators 
having differed, appointed an Umpire 
under the express terms of the contract. 
On the 29th September the Umpire in- 
formed both the parties of his appoint- 
ment, but fixed no date of hearing. No 
further steps were taken by any of the 
` parties concerned till the 7th of October 
when.the Umpire made his award where- 
upon the applicants objected on the 
ground that they had desire to lead evi- 
* dence before him, but had-had no oppor- 

tunity to do 80. . . . 
The duties- ofan Umpire are identical 
with those-of'an arbitrator. The Indian 
Arbitration Act so treats them,.see for 
instance the words “Umpire or third 
arbitrator” in section 8, “arbitrators or 
"Umpire" in sections 10, 11, 13, 14 and 
16 as well as-in the provisions of the 
‘First Schedule, Paragraph IV—IX. It 
"has certainly been held by the Courts in 
‘England that a party who has-not waived 
‘his right to lead evidence before an 
Umpire is entitled to do so. Vide Russel 
on Arbitration and Evidence, Fourth Edi- 
tion, page 411, and the cases quoted-in 
James Finlay & Co. v. Asudamal Har- 
bhagwandas (2). In the present case it 
' ig argued for the respondents as has 
been held-by the lower Court, that the 
failure of.the applieants to-apply. to the 
Umpire on being aware of his appoint- 

` (iy 63 Ind.-Cas. 141; 15 8. L` R. 68. 
M Oe Ind, Cas, 637; 5 8, L, R. 89. 
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ment was sufficient "waiver. From that 

view we .are constrained to differ. It-is 
elementary that excluding waiver by 
conduct before reference or arbitra- 
tion, waiver by conduct particularly: 
when it deprives a party of .an- 
essential and elementary right, such 
as a right of ‘hearing or of evi- 
dence, must be clearly proved by the 
party setting up the waiver. It appears 
‘to us that. the Umpire in any case is 
bound along with the notice of appoint- 
ment or thereafter to fix at least a day 
of hearing to enable the parties to take 


‘up whatever position they choose and.to 
make clear to himself such position 


particularly in regard to^waiver or other- 
wise, For it may be reasonably con- 
tended. that the. parties, are waiting for 
the date of hearing to let the Umpire 
know what line they choose. To take 
an analogous case, in-cases of difference 
between the two Judges, the matter is 
referred to .& third. It is undoubted 
that the parties are entitled to &' hear- 
ing before the deciding Judge. "There 
is no'authority to hold that.the ‘Umpire - 
is differently circumstanced. Speaking 
for myself, it appears to me ‘that the ` 


parties are -entitled to a hearing before 


an Umpire no less ‘than before the, ar- 
bitrator, and it is incumbent -on ‘the 
‘Umpire on appointment to fix a. day of 


-hearing and apprise the parties of it. 


In regard-to the further question with 
which the judgment appealed against 
deals,.as to how far the Umpire is’ bound 
in every case to.re-hear -the entire evi- 
dence, it is not necessary for the purposes _ 
of-this present appeal to express a decid- 
ed opinion. The English Authorities 
such asm re Salkeld (3) and others are 
clear that the evidence, if proffered, must 
be. heard. Something niight possibly 
depend upon the nature of the dispute ' 
and the ‘character of the evidence! and 
even perhaps upon the custon of the trade. 
‘But these .very -cases are also clear:that 
even if it had been-the custom of trade 
for the Umpire to decide upon sample 
without giving the parties a hearing, such 
usage as ending to allow: the parties to be 

(3) (1840) 10 L. J. Q. B.22; 19 A. & E. 767; 4.P. 


&D.732; 113 E.-R. 1005; 54 R. R. 689; 4 Jur, 
1139, Eua l T 
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decided against without being heard 
was. contrary to the ‘principles of justice 
and equity. Im re, Broak (4). 


With the reasoning and conclusion of 


this last case we agree; and in view of 
the absence of the opportunity of hear- 
ing to the ‘parties ` before the Umpire, 
we are of opinion that the decision ap- 
pealed against, filing the award must be 
set aside. In the particular facts of the 
case, it appears that the notes of evidence 
' so-called were “entirely inadequate and 
the only record before the Umpire was a 
statement of the case of. the particular 
party made by each of thé arbitrators 
ut not apparently communicated to the 
other party or for aught we know to 
the other arbitrator. On such a record, 
it was difficult, we should think, for the 
Umpire to make a satisfactory award. 
And we must, therefore, order that in the 
proceedings .for the award, if resumed, 
both the parties will be entitled to &dduce 
any evidence they may desire. 

The Umpire has left. Karachi and so 
has one of the arbitrators. The parties 
have been unable to agree upon a new 
Umpire. Under these circumstances, we 
set aside the award. . P 

We allow the application with costs in 
both the Courts against the opponents. 

Kennedy, J. C.—In this case, there 
were disputes between the firm of Dhana- 
sing Ramlal and Ramchand Isardas, 
which disputes were referred to the ar- 
bitration of two European merchants. 
The arbitrators were unable to agree. 
They appointed an Umpire to whom they 
sent the papers, the Umpire not having 
been present at the sittings .of: the ar- 
bitrators.. On the 29th of September 
the: arbitrators informed the parties that 
there was a difference of opinion and that 
an- Umpire had been appointed. This 
Umpire made an award on the 7th- of 
October, which award was filed. The 
respondent No. 2 applied to have 3t 
taken off the file on the ground of 
technical misconduct of the Umpire. . His 
application was rejected by the learned 
Additional Judicial Commissioner. He, 
therefore, comes here on revision. 


'(4) (1864) 33 L. J. O. P. 246; 16 O. B. (N. 8) 403; 


J 
10 Jur. (N. 8.) 704; 10 L.-T, 378; 143 E. R. 1181; 139 - 
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The question put shorily is whether in 
such circumstances an Umpire is bound 
without application from the parties to 
re-hear the evidence and giye due notice 
to the parties. It is admitted that the 
present: Umpire did neither. 

Strictly speaking, the Umpire has the 
same rights and duties as the arbitrator. 
If he has not heard the evidence himself” 
he is generally bound to re-hear it. H 
is no doubt possible that the terms of 
the reference may exempt him from 
this necessity or the parties may especial- 
ly consent that the evidence already re- 
corded before the arbitrators should be 
submitted to the Umpire without more 
and it is even possible as we imagine 
to be the cass of respondeni No. 2 here 
that the conduct of. the parties might 
amount to a waiver of their right to have 


.the evidence taken de ovo and a sub- 


mission to the decision of the Umpire on 
the’ material already recorded before the 


“arbitrators. 


The authorities as far we can see do not 
go further than this. There is no authority 
produced before, us which entitles tha 
Umpire to act contrary to the require- 
ments of natural justice and, therefore, an. 
Umpire who comes toa decision without 
allowing the parties an. opportunity to 
argue the case before him on the materials 
whether collected by himsef or supplied : 
to him by the arbitrators is clearly act- 
ing in infraction of justice. No doubt 
the parties may Dy direct contract or by 
conduct allow a decision to be, made in 
such circumstances, But in this case there 
is nothing to show that respondent, No. 2 
wished or desired that an order should 
be given in his absence. Had the Umpire 
written on the 29th of September to 
the parties and ‘said he was going to 
come to an award, that the parties 
should appear before a fixed day to lay 
their case before him, then no doubt, had 
any party failed to appear, such party 
could not have complained, that he had 
not been heard. But that isnot the case 
here. ‘All that was communicated to the 


parties was the mere fact of the appoint- - 


ment of an Umpire. It was not; in any 
way, communicated to the parties . that 
the Umpire intended to proceed without 
hearing them, 


` 
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We think the Umpire should not have 
decided without hearing the parties, 
though in the present circumstances, it 
was "possible he might not have found it 
hecessary to take further evidence. We 
cannot, therefore, consider that the award 
that is cometo, is binding. J concur in 
the proposed order. 

* =, Application allowed. 


RANGOON HIGH COURT. 
INSOLVENCY Cass No.. 70 or 1923. 
"February 18, 1993. 
Present: Mr. Justice Rutledge. , 
In the Matter of L. W. NASSE “ 
—INSOLVENT. 


Presidency Towns Insolvency Act (III of 1909),* 


8. 52- "In his trade or business", meaning of— 
Motor-ear used by contractor. 

The words "in.his trade or business" in sec- 
tion 52 of the Presidency 'lowns Insolvency Act, 
mean "for the purposes of, or purposes connected 
with his trade or business", thatis to 'say, not 
merely visibly employed in his trade or business, 
but acquired for the purposes -of the business and 
used for those purposes. |p. 547, col 1. 

Colonial Bank v. Whinney, (1885) 30 Oh. D. 261; 
33 W R. 852; on appeal (1886) 11 A C. 426, 56 L. 
J. Oh. 43; 55. T 362, 34 W. R. 705; 3 Morrell 207, 
Bharman v. Mason; (1893) 2 Q. B. D. 679, 69L J. 
Q. B 3; 81 L, T. 485; 48 W. R. 142; 7 Manson 19, 
relied on. 

Inga country like India where distances are con- 
siderable and the facilities for travel by rail, tram 
and motor bus are not at all similar to, or as 
advanced as in, certain Western cities, for certain 
types of business the motor-car has ‘become not 
merely a pleasant means of conveyance but practi- 
cally a necessity. Therefore, inthis country a 
motorcar used by a contractor for conveyance to and 
from his business,;is-used in connection with his 
~ frade or business and comes within the operation 
of section 52 of the. Presidency Towns O 
Act. [p. 547, col 2.] 

Mr..N. N. Sen, for the Appellant. 

Mr. A. B. Baneryi, for Creditor No. 2B. 

FUDGMENT.—This is an appeal by 
, one Raja Babu from an order of the 

Official Assignee, dated the 16th of Octo- 
. ber 1923, in which he held, under section 

52, clause 2 (c), of the Presidency Towns 
Insolvéncy Act, that the motor-car in 
question: belonged. to the insolvent's 


estate, He allowed him to rank asan 
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unsecured creditor to the extent of 
Rs 5,000 less Rs. 500 paid. 

The appellant's case is that he bought 
the earin question from the insolvent 
for Rs. 5,000, and produced a receipt for 
Rs. 5,500 and that he bought it. under 
an agreement (Exhibit B1 of the Official 
Assignee's File);on the 19th February 
1923. Under this agreement, the insol- 
vent had theright of re-purchase at any 
time before the 18th of March 1923, 
and, by Exhibit C, the time for re-pur- 
chase was extended to the 18th of April 
1923. Admittedly, the car remained in 
the possession of the insolvent at all 
times. The insolvent transferred the 
registration of the car in the Register 
of the Commissioner of Police to the 
name of Raja Babu on the 9th of March 
1923, and he also gave the Insurance. 
Policy, which was not transferred to Raja - 
Babu's name. 

Two questions for consideration arise 
under section 52 of the Presidency Towns 
Insolvency Act. The first is whether the 
car was in the “possession, order or dis- 
position of the insolvent by the consent 
and permission of the true owner"? And 
the second is: Was it in the insolvent's 

“ possessión, order or disposition in his 
trade or business”? 

The first question is not seriously con- 
tested by the purchaser. It is perfectly 
clear that he left the car in the insol- 
vent’s possession, and consequently there 
was nothing to prevent the insolvent from 
dealing with it as he chose. Mr. Banerjee 
contends that, as a matter of fact, he Has 
dealt with it, that the insolvent pledged 
the car to his client, Pa Yin Gyi; and 
that he would not have been able to 
commit this fraud upon his client.if 
Raja Babu had taken possession of the 
car on his purchase. 

The other question is one of some 
difficulty. If the words iin his trade or 
business” are construed in a narrow 
sense, it could hardly be said that the ~ 
motor-car was in the possession of a brick 
contractor in his trade or business. |. 

Various decisions can be cited to show 
that the word “business” is a wider one. 
than the word "trade," and perhaps in 
the case of a brick contractor, which 
admittedly the insolvent was, it is .a more> -` 
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suitable word. The words of the English 
‘Bankruptcy Act are the same as- those of 
' the Act before me, and, consequently, the 
English decisions are relevant i in dealing 


with this question. 
In the well-known case of Calorie 


Bank v. Whinney (1), two of the Lords. 


Justices . were evidently of opinion that 
the words cannot be used in their narrow 
sense. Atpage 274, Lord Justice Cotton 
says: “But in my opinion the words go 
further than that. I think the true con- 
struction is that the goods must be in 
his order or disposition for. the pur- 
poses of, or purposes connected with, his 
trade or business.” And at page 981, 
Lord Justice Lindley says: "If then, 
the language ‘in his trade or business’ 
means, as I think it does, not merely 
visibly employed in his trade or business, 
but acquired for the purposes of the 
business and used for those purposes, 
then these shares were in Mr. Blakeway' 8 
trade or business." 

It is true that this case was reversed 


on other points by the House of Lords in ` 


Colonial Bank v. Whinney (1) but the 
reasons for the reversal were in no 
way connected with the construction to 
be put upon the words “in his trade 
or businéss." And I would note that 
in the subsequent case of Sharman v. 
Mason (2), the words I have quoted from 
the judgments of the Lords Justices 
in Colonial Bank v. Whinney (1) 
were treated às good law. In this case 
also I would refer to observations of 
Ridley, L. J., at page 684 :—" During the 
argument. several instances were put by 
the appellant of things used similarly 
to the stánds which would not, as it 
was contended, be considered to be con- 
nected with’ the bankrupt’s trade, or 
businéss. ' Such were a brougham to 
convey goods, or stands of little -value 


in a wig shop. But it appears to me: 


that in éach instance the things in ques- 
tion would be connected with the trade 
or business, and, therefore, within the 
order and caidas section, if the 


ee al Li 
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mm: was in possession of them ‘in . 


such circamstances that,a.reputed owner, 


he could have sold them, or otherwise ` 


obtained credit upon them, in the course 
of his trade or business'." 

In the present case, the appellant, ‘in 
his cross- examination, admits the follow- 
ing: 
Public Works Department contractor. 
His contract was to supply bricks to 
the Public Works Department from the 
Kokine brickfields and for that purpose 
the insolvent had to use his car every day 
mai in fact he was using this car every 

ay. 

In a country like the present, where 
distances &re considerable and the facili- 


"I knew Mr. Nasse to be the . 


ties for travel by rail, tram and motor: 


bus are not at all similar to, or as 
&dvanced as in, certain Western cities, 
for certain types of business the mótor- 
car has become:not merely a pleasant 


means of conveyance but practically a 


necessity, 

The appellant admits, in the passage Í 
have quoted above, that in connection 
with the fulfilment of his contract, the 
insolvent was using this car. If, ‘then, 
the construction to be “put upon thesé 


` 


words in the English Authorities is cor-: 


rect—and I am of opinion that ‘it is—I 
am bound to hold that he used this ear 


.in connection with his "trade or busi- 


ness,” and consequently it comes within 
the operation of section 52 of the Presi- 
dency Towns Insolvency Aet. ' 


I accordingly confirm the 


Assignee's decision. 


Order confirmed. 


“Official  . 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 409oz 1921. 
February 11, 1924. 

Present :—Mr. Justice Venkatasubha 
Rao. 

-KOLACHINA VENKATA SEETHA- 
RAMAYYA AND OTHBRS—PLAINTIFES 
—APPELLANTS 

> versus 
VEENA TULASI BABU AND OTHERS— 
DEFENDANTS— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O. XLVII,. 


on revieu—- 


vr. 1,7—Appeal against decree passe 
restriction 


Grounds relating to grant of review, 
of. : 

An appeal against an order granting a review 
rred only on cne of the grounds 
specified in O. XLVII, r. 7, Civil Procedure Code, 


and in a final appeal againet the decree itself, if | 
-the grounds on which the decision is challenged 


relate to the granting of review, the grounds must 
also be those set out in r.7, but this will not pre- 
clude the appellant from arguing thé appeal on its 
merits. 


- Baroda Churn Ghose v. Gobind Proshad Tewary, 


22 O. 984, 11 Ind. Dec (N.&y 653, Munn: Ram 
Chowdhry v. Bishen Perkash Narain Singh, 24 O. 
878; 12 Ind. Dee. (x. s.) 1254 and Gopala A1yar v. 


` Ramasami Sastrial, 31 M. 49; 17 M L. J. 603, 2 M. 


L. T. 519, followed. š 


Second appeal against the revised 
decree of the Court of the Subordinate 
Judge, Vizagapatam, dated the 9th 
April 1920, in A. 8. No. 180 of 1917 (A. S. 
No. 508 of 1916 on the file of the District 


' Court) preferred against the decree of 


the Court ofthe District Munsif, Vizia- 


' pagaram, in O. S. No. 440 of 1914. 


"arises, 


. P. Narayanamoorthy, for the Ap- 
pellants. - | 
Messrs. S. Venkatachariar and S. Sri- 
nivasaraghazan, for the Respondents. 
JUDGMENT.—The learned Sub- 
ordinate Judge granted the application 
for review either on the ground that 


^.there was a mistake apparent on tho 


face of the record or on the ground 
that there was “other sufficient reason” 
under O. XLVIT, r. 1 | An appeal against 
an order grantingreview may be challeng- 
edonly on one of the grounds specified 
in O. XLVII, r. 7. No such grounds exist 
fn the present case and can.be urged 
in this appeal. Then the question 
as this is a final appeal from 
the decree itself, can the decision be 


. challenged on grounds other than those 


contained in r, 7? If the grounds 
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relate to the granting of the review, in 
my opinion, the grounds must be those: 
that are get out in r. 7 [see Baroda Churn- 
Ghose v. Gobind Proshad Tewary (1), 
Munni Ram Chowdhry v. Bishen Perkash 
Narain Singh (2) and Gopala Aiyar v. 


. Ramasami Sastrial (3). This will not 


preclude the appellants from arguing the - 
second appeal on its merits. It has not 
been shown that the decision on the 
merits is wrong. In the result, the 
second appeal fails and is dismissed with 
costs. E 

Y. N. V. 

Z. K. Appeal dismissed. 

(1) 22 C. 984; 11 Ind. Dec. (N. s.) 653. 


(2) 24 C. 878; 12 Ind. Dec (N. s.) 1254. 
(3) 31 M. 49; 17 M. L. J 603, 2 M. L. T. 519. 





SIND JUDICIAL COMMIS- 
SIONER'S COURT. : 

MISCELLANEOUS APPEAL No. 38 or 1920. 

" October 8, 1922. 

Present :—Mr. Kennedy, J. C., and 
Mr. Madgavkar, -A. J. C. š 
HOTOHAND BALOHAND—AppELLANT 
versus 
KISHINCHAND AN ANOTHER 
—RESPONDENTS. 

Dekkhan A griculturists’ e Act(XVII of 1879), 
ss 8, 12, 70—Civyl Procedure Code (Act V of 1908), 
Sch. II, para. 20—Arbitration award—-Agricul- 
turists, whether bound—Application to file award, 
whether suit—Procedure—Charge, whether can be 
created by unregistered decree—Registration Act. 
(XVI of 1908), s. 17 (2) (vi)—A ward, whether 
requires registration Q7 

It is mcumbent ona Oourt;in& proceeding to 
which an agriculturist 18 a party, to the filing of a 
private award to see that no fraud is being worked 
on the Court or any of the parties. Ifit fails to 
exercise vigilence in such a matter, the Oourt will 
be abandoning its duty. [p 549, col 2.] 

But there is nothing in the Deccan Agriculturists’ 
Relief Act, or inthe Code of QOivil Procedure, 
which exempts agriculturists fiom the result of 
their submission to arbitration. [p. 549, col. 1.] ` 

It is doubtful whether an application under 
paragraph 20 of Schedule Il-of the Civil Procedure 
Code to file a private award is a suit, but even if it 
18 a suit, such a suit is not one-of the suits referred 
to in section 3 of the Deccan Agriculturists’ Relief 
Act, and section 12 ofthe Act has, therefore, no 
application to such a proceeding. [p. 549, col. 2. 

-Section.70 of the Deccan Agrieulturists' Relief 
Act is not in force in Sind. [ibid. 

A valid charge can be create 


decree, [p.990, col 1] — jy an unregistered 
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HOTOHAND BALOHÀND v. KISHINCHAND. 
Even when it. creates an interest in immoveable 


property, an award is exempted from -registration : 


under section 17 (2) (vi) of ¿the Registration Act. 
fp. 550, col. 1] i - 
Case-law referred bo.  . - 1” 
Appeal from an order of the Sub- 
Judge, Hyderabad. 


Mr. Harchandrai Vishindas, for the 


Appellant. : 
Mr. Tahilram Maniram, for the Re- 

spondents. ; 

JUDGMENT. 


Kennedy, J. C.—In this case Kishin- 
chand and Hotchand entered into & wheat 
speculation. The result being Kishin- 
chand.imagined that Hotchand owed him 
some money. The parties had resort to 
private arbitration and the: arbitrators 
passed a certain award awarding Kishin- 
chand acertain sumof money directing 
it to be paid in instalments and charging 
certain landed property siid to belong 
to Hotchand as security until payment. 

Kishinchand thereupon applied to file 
the award in the Court under paragraph 
20 of the Second Schedule, Civil Proce- 
dure Code. Notice was issued to Hotchand, 
who raised two points that he was an 
agriculturist (which he undoubtedly is) 
and that being so, that the award was 
contrary to the provisions of the Deccan 
Agriculturists’ Relief Act, and also the 

point that no valid or legal mortgage 
could be created under the award. The 
lower Court held against him on both 
these points, and ordered the decree to be 
drawn up in terms of the award. 
Consequently he has come here in appeal 

It is not intelligible to us how the 
award can be said to contravene the 
provisions of the Deccan Agriculturists’ 
Relief Act. Sofar as we are aware there 
is nothing in the Deccan Agriculturists’ 

- Relief Act or in the Code 
Procedure whieh exempts agriculturists 
from the result of their submission 
to arbitration, It is not the case that 
there was already a pending suit, 
which pending suit it: might be 
argued, was bound to be ‘disposed of 
_ under section 12, In that case it might 
^ be argued that. the Court being once 
seized. of that case and being hound 
under the law to‘dispose of it in a certain 


` manner could notsdis-seize itself. of its . 
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jurisdiction and allow any other pre- 
Gedure to be adopted. .That need not be 
decided, for as Isaid, that is not -the 
case here. The arbitration took place 
outside the Court. “At the. time no case 
was pending in the Court. Even if it is 
admitted that an, application under the 
Civil Procedure Code to file an award 
is a suit, such a suit is not one of 
the suits referred to in-section 3 of 
the Deccan Agriculturists’ Relief Act 
and, therefore, Deccan  Agriculturists' 
Relief Act lays down no special pro- 
cedure for disposing of it. 


It is to be observed that the Act. 


rather favours arbitration than prohibi- 
tion thereof. I mean the whole policy of 
the Act when it was passed to encourage 
reference of disputes to conciliators, 
Therefore the question of arbitration was 
present to the mind of the Legislature 
and had they decided to rule out all 
private arbitrations, it would have been 
easy for it to say so. The fact that there ` 
is nothing in the Act to exclude private 
arbitration seems to show, it was nol 
intended so to be prohibited. =< 

No doubt, itis very incumbent on a 
Oourt in a proceeding in which an 
agriculturist isa party to the filing of a 
private award to see that no fraud is 
being worked on the Court or any of the’ 
parties. In the case of failure to exercise 
vigilence in such & matter, the Court 
will certainly be abandoning its duty. 


-But in the present case Hotchand is 


merely a technical agriculturist. He was 
represented in the lower Court by 4 legal 
adviser and he raised no objection to the 
proceedings before the arbitrators or to- 
the justice of the award. I do not, there; 
fore, sce that the award in- any way con- 
travenes the provision of the Deccan 
Agriculturists’ Relief Act. I I 
'The second point is taken that no valid 
or legal mortgaze can bé created by an 


-award. This is not.strictly a question 


necessary for: our decision. All that 


‘is naw asked of us at present is that 


the Court should’ decide whether this is 
an award. If it is a decree must be 
passed on it. All that is necessary here 


:is to note that section 70 of the- Deccan 


Agricultarists’ Relief Actis notin forge 
in Sind and that Courts -have repeatedly* 


e ^ 
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held thata valid charge can be created 
by an unregistered decree. 
Madgavkar, A. J. C.—Two points 
are taken by the appellant, firstly, that 
the Deccan Agriculturists’ Rlief Act ap- 
plied to the present case and that the 
Court couldnot file the award without 
. taking accounts under section 12, second- 
ly, that the mortgage purporting to be 
created by the award could not be so 
created without registration. Both these 
points are; however, concluded by 
authority. An application to file a refer- 
ence under clause 17 of Schedule II of 
the Code of Civil Procedure is not a suit; 
Seumal Nrhalchand v. Mulomal Rahumal 
(1) It is doubtful if an application such 
as the present, under clause 20 to file an 
award even when an agriculturist is a 
party can be called a suit: Gangadhar 
Sakharam v. Mahadu Santaji (2). But in 
any caseit is nota suit of the descrip- 
tion mentioned in section 3, clause (w), 
(y) or (z) of the Deccan Agriculturists' 
Relief -Actand the Courf can file the 


award without adjusting accounts under ` 


sections 12 and 13 of the Act and cannot 
grant instalments; Mohan v. Tukaram 
...), . Gobindrao Narhar v. Ambalal 
Mohanlal (4), Hassomal v. Khushiram (5) 
. and Sojhro v. Changomal (6). Section 12 in 
'.üny case has no application to the present 
''ease.8s the amount claimed was not 
-apparently disputed in the lower Court. 
. As for the second ground that such an 
award unattested and unregistered cannot 
create a legal and valid mortgage, it is 
to be observed that the Transfer of 
Property Act is not exhaustive as the 
preamble itself shows: Kishori Lal Ray 
` v. Krishna Kamin Chowdhurani (7) and 
Amir Bibi v. Arokiam (8). Even when it 
creates an interest in property an award 
is exempted from: registration under 
` ' section 17, clause (2) (vz) of the Registra- 


(1) 28 Ind. Cas 60, 88 L R. 200. L 
2) 8B. 20; 8Ind.Jur.201, 4 Ind. Dec. (x. 8) 


388. ° 
(3) 21 B 63, 11 Ind. De 


C (N 8) 44. 
(4) 1l Ind Cae. 566, 35 B. 310, 13 Bom. L. R. 
352. 
(5) 19 Ind. Cas 564; 6 S. L. R. 209. 


(6) 63 Ind Cae. 238, 15 S. L R. 77 
` (7) 5 Ind. Cas. 500, 37 C. 377: àt p. 282; 1 O L 


Jal. ` 
-` `` (8) 35 Ind, Cas, 813; 34 M, L, J, 164. 


tion Act. In any case the question raised 
cannot disentitle the respondents from _ 


filing the award. 


The appeal therefore fails and is dis- 
missed with costs. : 


Z. K. Appeal dismissed. 


RANGOON HIGH COURT. 
CIVIL MiscELLANEOUS APPEAL No, 272 
D or 1922, 
. February 25, 1924. 
Present :—Mr. Justice Lentaigne and 
- Mr. Justice Carr. ; 
V. T: ARUNACHELLAM OHETTY— - 
APPELLANT 
versus 


MAUNG SAN NGWEC--RESPONDENT, - 

Civil Procedure Code (Act V of 1909); s. 47 — 
Execution against legal representative—Objection— 
Legal representative, whether party to suit—Appeal, 
second, whether lies—-Questions arising 1n execution 
—Duty of Court —Buddhist Law, Burmese—Orasa 
son, share of, when vests—Death of mother before 
partition, effect of. ; 

Where a p3raon who is a party to execution pro- 
ceedings, as judgment-debtor, merely in 
capacıty as a representative of the deceased debtor, 
takes abjeation to the attachment of cartain pro- 
peity onthe ground that it is his own private 
propsrty and not ths property of the estate of the 
deceased, the question is one arising between the 
parties to the suit within the meani of sec- 
tion 47 of the Civil Procedure Code, and a 
second appeal in such cases 18 competent [p. 552, 
col 1; p. 553,col 1] ` 

In execution proceedings, and more particularly 
in proceedings which involve the determination of 
the rights of parties as they arise in procsedings ' 
where the legal representative of the deceased 
Judgment-debtor has been brought in, the Oourts . 
executing decrees and having to try such important 
questions should do so with the greatest care, and 
with regard to the procedure, ‘so far as 1t is 
8pplicable, that 1s adopted 1n deciding questions 
n between parties in original suits. [p.555, 
col. 1. š š 

Bd Burmese Buddhist Law-on the death of 
the father one-fourth of the joint estate vests 
immediately in the orasa son. He is not bound 
t» demand partition but may do so at any time 
within the statutory period of limitation, and 
within that period the mother has no power of 
disposal of -this ong-fourth share. Within that ` 
period that- share is not liable to attachment 
under. a decree against tho: mother. 
On the death of the mother within the period of 
limitation and before partition the son is not 


a 


E 
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divested of his already vested share: ' The’share still `- 
remains vested in him. [p. 554, col. 2:] 

Case-law discussed. . E l i 

Civil miscellaneous appeal against. 
the order of the District Court, Prome, 
in Civil Execution Case No. 10 of 1922.-- 

Mr. Thein Maung, for the Appollant. 

Mr. Keith, for the Respondent, ` 

l 


JUDGMENT. . 

Carr, J.—This appeal arises out of 

Civil Execution No. 10 of 1922 of the Dis- 
trict Court of Prome, Civil Miscellaneous 
Appeals Nos. 12, 13 and 14 of 1923 arise, 
respectively, out of Civil: Execution 
Nos. 15, 30 and 34 of 1922.of the Bub- 
Divisional Court of Prome. The present 
respondent, Maung San Ngwe, is the 
appellant in the other three appeals. 
The questions that arise in the four 
appeals are the same. They will be 
dealt with together. ‘ 
. All the decrees in question were 
passed either against Ma Kyi, now 
deceased, or against Maung San Ngwe 
as her legal representative, He is’ a 
party to all the execution: proceedings 
as Ma Kyi's legal representative and to 
none in his personal capacity. ! 

The varioüs decree-holders took ¿out 
attachment of various . properties. San 
Ngwe then filed petitions in each case. 
In these he alleges that he is the orata, : 
and only surviving son of Maung Aung 
Gaung and Ma Kyi; that Maung Aung 
Gaung died in the year 1277 B. E, 


- 4. e. less than 12 years ago, and that at 


that time the joint estate of Maung Aüng 
Gaung and Ma Kyi consisted of various 
immoveable properties, jewellery and 
debts to the amount of about two lakhs 
of rupees owing to them; that Ma Kyi 
has since collected and spent the two 
lakhs of rupees and -has mortgaged 
some at least of the immoveable property 
and jewellery, . 

-He claimed that as orasa son he was 
entitled to one-quarter of the. estate 
and prayed, therefore, that one-quarter 


‘of the property attached should be re- 


. the 


. leased from attachment. ,This claim was 


allowed bythe District Judge in Exe- 
cution No. 10 of 1922, and the deérée- 
Holder appeals. In the other three cases- 
Sub-Divisional Judge disallowed 
his claim. and this decision was: upheld 
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on appeal by the Divisional Court. San 
Ngwe appeals against these decisions. 

It should be noted that in the District 
Court case the decree-holder filed a reply 
to San Ngwe's petition, denying that 
San Ngwe was the orasa son. He further 
contended that if San Ngwe was the 
orasa ‘son -and entitled to a one-fourth 
share of the- estate his proper course 
was to file a. regular suit and not 
to apply for removal of attachment. 
In argument the decree-holder’s Pleader 
appears to have taken up a some- 
what different line. He is quoted 


“in the District Judge's order as ' cori- 


tending that “San Ngwe is no longer an © 
orasa son after the death of his mother.” 
This might be taken to imply an admis- 
sion that San Newe was originally the 
orasa son but I do notthink it would be 
just to hold that the decree-holder has 
admitted this fact. - 


In the other cases no replies on this 


point seem to have been filed. In none 
of the cases was any evidence taken. It: 
appears, therefore, that. we have so far 


.only San Ngwe's, assertion that he is: 


the orasa son ‘and this fact, which is 
essential to his claim, has been neither 
admitted nor proved. | 

His claim is based on the proposition - 
that on the death of the father the orasa ` 
son is entitled toa one-fourth share of 
the estate and that this share vests in 
him at once;that if he does not claim 
this share the mother is still not entitled 
to dispose of it and holds it for him; and 
that even if he has not claimed the 
share before the death of the mother 
it remains his and he can still claim it. 

. The case for the opposite parties rests 
on the proposition that if the orasa son 
does not claim his share before the death 
of his mother his claim lapses ànd hia 
ghare becomes merged in the estate of 
his mother and he can claim only as her 
heir. ^" MEI : 

Mr. Ben, for the respondent, in Appeal 
No. 14 has contended that thére is no. 
right,of secoùd. appeal. Maung. San ` 
Newe, he says, in his personal capacity, 


"that is, in the' capacity, in which he 


claims. a one-fourth share, isnot a party 
to the decree. The question. arising 


betweén him and the decree-holder' is,- 


à 
t 


5 os 


therefore, not one for decigion under 
section 47 of the Civil Procedure Code. 
The decision of the Sub-Divisional Court 
was an order" and not a "decree," and 
a second appealfrom anorderdoes not lie. 

Leaving aside for the moment the 

question whether thismatter is one for 
decision under section 47, I think there 
can be no doubt that all the Courts 
below have treated it as if it were such 
a question. In each case it has been 
dealt with in the record of the execution 
proceedings. If it is “not a question 
under section 47 it must be one coming 
under O. XXI, r. 53 et sequentes. 
questions are invariably dealt with in 
Separate proceedings-and this practice 
is-so well established and so universally 
known that it is impossible to consider 
the omission to open separate proceed- 
inga as a mere error of office procedure. 
. Moreover.if the question is one under 
O. XXI thereis no right even of first 
appeal. The Divisional Judge must, 
therefore, have regarded the matter as one 
coming withinsection 47. Inthesecircum- 
stances [think we must hold that al] these 
appeals lie. But if we find that the ques- 
tion does not fall under section 47 we 
must set aside all the decisions as with- 
-out jurisdiction and refer Maung San 
Ngwe to his proper remcdy. . 

In its essentials the problem under sec- 
tion 47 is this:— 

Where a person who is a party to 
execution proceedings, as judgment- 
debtor, merely in his capacity as a re- 
presentative of the deceased debtor, 
takes* objection to the attachment of 
certain property on the ground that 


it is his own private property and not' 


the.property of the estate of the de- 
ceased is the question -one arising be- 
tween the parties to the suit within 
the meaning of section 47 of the Civil 
Procedure Code? 

There isa large body of autharity to 
the effect that such a question is within 
the scope of that section. I have found 
&' [ew to the opposite effect but none 
which have not been overruled, . 

The case of Chowdhry Wahid Ali v. 


Musammat Jumaee (1) may be men- - 


. (1 1 BD. L. R. 149, 18 W. R. 185, | 
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tioned, but I agree with the view of 
Straight, J., in the case next to be quoted. 
that this decision of their Lordships of. 
the Privy Council does not conclude the 
question now before us. 3 

In Seth Chand Mal v. Durga Dei (2) 
the question ` came before a Full Bench 
of five Judges of the Allahabad High 


"Court, four of whom concurred in the. 


finding that the question was one within 
the scope of section 944 of the Civil 
Procedure Code (now section 47). 

Their decision is thus stated:—- 

"Wherea judgment-debtor dies after 
the passing of the decree, and his legal 
representatives are brought on the 
record in execution proceedings to re- 
present him in respect of the decree, 
questions which they raise as to pro- 
perty to which they say does not belong 
to his assets in their hands and as 
such is not capable of being taken. in 
execution, are questions which under 
section 244 (c) of the Civil Procedure 
Code must be'determined in.the execu- 
tion department,and not by separate 
suit.. There is no distinction in this 
respect between the' positions of legal 
representatives added to the suit before, 
and those added after, the decree," 2 

In Punchanun Bundopadhya v. Rabia . 
Bibi (3), & Full Bench of five Judgesof the 
Calcutta High Court arrived at the same 
conclusion unanimously, 


Other deciüions to the same’ effect 
are:—Arundadhiammyar v. — Natesha 
Ayyar (4), Kuriyali v. Mayan (5), Nimba 
Harishet v. Sitaram (6), Rajrup Singh 
v. Ramgolam (7) Madhusudan Das v. 
Gobinda Pria Chowdhurani (8, Kali 
Charan v. Jewat Dube (9), Gokulsingh 
Bhikaram Pardeshi v. Kisansingh Guru | 


:(2) 12 A. 313; A. W.N. (1890) 187; 6 Ind. Dec. 
(N.-B) 946 : 

(3) 17 C. 711; 8 Ind Dee, (x s) 1016 

a) 5 M 301; 6 Ind. Jur. 572, 2 Ind. Dec. (x. s.) 


® 7M 255, 8Ind Jur 133; 2 Ind. Dec. (x. 8) 
T H . 

(8) 9 B 458, 5 Ind. Dee. (x. 8) 321. 

(T) 16 O 1; 13.Ind Jur 139, 8 Ind. Dec. (x. s.) 1. 
os) 27 0.34; 40 W N. 417; 14 Ind. Dec. (x, s.) 


(9) 28 A: 51; A. W. N. (1905) 180, 
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Laxmangri (10), Ajo Koer v. Goraknath 
(11), Dulla v. Shab Lal (12)... Š 

Thus the four older -High Courts in 
India have agreed on this question: . I 
think we may safely accept their 
authority.: -I have been unable to find 
any Burma decision on the point. I 
hold, therefore, that the quéstion arising 
in these appeals is one for decision in 
execution, under section 47: of the Civil 
Procedure Code, and that all these ap- 
peals are competent. : 

We come then to the question whether 
the right of the orasa son to a one- 


fourth share of the estate of his deceased ` 


father continues even after the death of 
his mother. If that question is answered 
in the negative these appeals must be 
finally decided against Maung San Ngwe. 
If, on the other hand, the decision is in 
the affirmative further inquiry will be 
necessary. 


This question does not appear to have 
ever been decided, but it seems to have 
been generally assumed .that if the 
orasa son has not claimed his share 
before the death of the surviving parent 
he does not then take a one-fourth share 


but inherits along with other children 


under otherrules in the Dhammathats. 


InTun Tha v. Ma Thit (13) their Lord- 
ships of the Privy Council refrained 
from expressing ah opinion on this ques- 
tion, which did not arissin the case be- 
fore them. What they did decide was 
that under rnle 5-of the Manugye, Book 


X, the orasa son could assért his claim ‘ 


to a one-fourth share at any time within 
12 years, the period of . limitation 


prescribed by Art. 123 of: Schedule to ` 


the Limitation Act (the mother being 
still alive). They said: "Their Lordships 
can find no ground whatever for.the 
suggestion that he.got -anything under 
rule 5 excepting a definite one-fourth 
part of the estate, a right which he was at 


S 7 Ind. Cas 457, 31 B. 516; 12 Bom. L R. 


-(11) 27 Ind. Gas. 321,19 C. W. N.517; 20 C. L. 
J 481. j ME FG 


02) 36 Ind. Cas. 281; 39 A 47; 14 A.L J. 816 
(13) 38 Ind. Oas. 809; 9 L B.R. 56, 19'Bom L. 
R.291, 15 A. LJ. 96; 32 M. L. J. 71; 21M. L. T. 
97; 21 C. W. N. 527; 44 O 379; 96 O.L, J, 169; 10 
Bur. L. T, 138; 44 L A, 42 (P. O). 
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liberty to assert within any period ta 
was not outside the period fixed by 
Art. 123 of the Indian Limitation Act 
as the period within which a claim 
must be made for a share of property 
on the death of an intestate.” 

The: conclusion to be drawn from this 
decision seems to be that the share vests 
in the orasa son immediately on the 
death of his father, whether he asserts 
his claim or not.: This conclusion was 
drawn in Maung Pan On v. Maung Tun 
Tha (14), a later stage of the same case. 

The same conclusion follows from the 
decision in Shwe Po v. Maung ‘Bein (15) 
where it isheld that, the son being entitl- 
ed to a one-fourth claim but not having 
asserted his claim to it, the father could 
dispose of only three-fourths of the pro- 
perty. Butin this respect the decision 
seems to have been obiter, for there was 
no appealagainst the Divisional Court's 
decree disallowing the sale as regards 
the son's quartér share. 

In Ma Sein Ton v. Ma Son (16) a Full 
Bench of the Chief Court of Lower 
Burma held that “Subject to any claim 
by the eldest son to certain specified . 
property and to & quarter share of the 
joint property and to any claim by the 
eldest daughter to certain specified pro- 
perty, a Burmese: Buddhist widow has 
an absolute right of disposal over the 
whole of the joint property of herself 
and her late husband as against the 
But this 
also cannot be regarded as a decision 
that the widow has nota right ef dis- 
posal of the whole of the property, if ` 
the eldest son has not- laid claim to 
his one-fourth share. That question did 
not arise in the case and the qualifica-- 
tion was inserted to restrict the decision 
within its proper limits. This is made 
clear by the fact that Twomey, J., 
doubted (page 513*): “Whether the rule as 
to the specified property is not now obso- 
lete." - 

This decision followed and approved , 


14) 67 Ind Cas. 769, 11 L. B. R. 292. 
15) 97 Ind. Cas. 632; 8 L.B. R. 115; 8 Bur, L. 
Be j 


T. 25. - : 
(16) 30 Ind. Cas. 588; 8L. B. R. 501; 8 Bur. D, ` 
T. 203. a i 


` *Page of 8 L.B. R.—[Ed. . UE ERES 
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` that in Mi Saw Myin v. Mi $aw Thin 
(17), and & similar opinion had been 
expressed in Ma Min Thav. Ma Naw 
(18). But in neither of these cases 
was the widow's right of disposal of 
the one-fourth share to which an eldest 
son might be entitled, actually in' ques- 
tion. Thus the only actual authorities 
for the proposition that the orasa's one- 
fourth share actually vests in him imme- 
diately on the death of the father are 
Maung Pan On v. Maung Tun Tha (14) 
and Shwe Pu v. Maung Bein (15): But I 
think these are sufficient. : 
From the Dhammathats themselves it 
is difficult to arrive at a conclusion with 
any degree of confidence. In Manugye, 
X, 5, the right of the eldest son to one- 
fourth is laid down. But this seems to 
` conflict with-rule ll which says: “In 


ease of the father's death.and the son. 


. demanding his inheritance from the 
MONET wyacesdici sores e eere con PE 
let the eldest son have the fathers ele- 
phant, etc. As to the rest of the property 
let it be divided among the relations on 
the mother's death. Nothing must be 
divided before the mother dies." Ihave 
modified Richardson’s translation slight- 
ly. Where the word "son" first appears 
Richardson wrongly puts it in the plural. 

How is this to be reconciled with rule 
5? The only possible solution seems to 
me tobe that rule 5 did not really 
contemplate an actual division. Some 
support is given to this view by the 
second part of rule5—“If the mother 
takes another husband, the portion of 
the eldest son shall be noted before 
witnesses and taken care of, and if 
he be too young to separate from his 
parents and the mother dies, let him 
take, all that has been apportioned to 
him above, and having divided the 
portion of the mother into four parts 
let the step-father have one part and 
the eldest son three.” But where the 
inconsistencies and contradictions are 

.60 numerous as they are inthis Dham- 
mathat it would be unsafe to rely much 
on suck support. It may be noted 
that the rule quoted would give the 


n 


(17) 15 Ind. Cas. 919; 1U B. R. 1910-13 125 
* (18) 2 U. B. R. (1892-96), 58L. | 3 * 


‘tions for the 


younger children, whose existence is 
assumed in the earlier part of the rule 
(the word in the Burmese is “daughters” 
and not “children,” as given by Richard- 
son) nothing at all. 

Coming to rule 14, I can find nothing 
in itto show that the share given by 
it to the eldest son is not in addition 
to the one-fourth that he may already 
have received or become entitled to. 
But the rule seems really to deal with 
the case of both. parents dying at about 
the same time, since there are instruc- 
disposal of the clothes 
and ornaments of both of them. In any 
other cireumstanées such property of 
the parent who died earlier would al- 
ready have been disposad of, at any rate 
where there are both male and female 
children, as in the second parag graph of 
the rule. 

The other Dhammathats do not give 
any greater assistance; ` Bo far as the 
question. now before us is concerned 
they do not differ essentially from the 
Manugye. Taking them all together I 
am unable to say what is the precise: 
relation between rule 5 and rule 14. 
` But having regard to rule 5 and the 
decisions that I have quoted, I think 
it must be held that on the death of 
the father one-fourth of the joint 
estate vests immediately in the orasa 
son. Heis not bound to demand parti- 
tion but may do so at any time within 
the statutory period oflimitation. And 
within that period the mother has no 
power of disposal of this one-fourth 
shave. It follows that within that 
period that share is not liable to-attach- 
ment under a decree against the mother. 
On these premises I think that it 
would be contrary to the principles of 
justice, equity and good conscience to 
hold that on the death ef the mother 
witbin the period of limitation and 
before partition the son is divested of 
his already vested share. I hold, therefore, 
that the share remains vested in him. 

On these findings the decision of the 
District Judge was right and those of 
the Sub-Divisional and Divisional Judges 
were wrong.. 

As I have said before, further en- 
quiry is necessary. It has not yet been 
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decided that Maung San Ngwe is the 
arasa son or that if he is he was at 
the time of his father's death of &n age 
to be entitled to a one-fourth share. 
And if these questions are found in his 
favour there still remains the question 
of his interest in -the particular pro- 
perties under attachment. | Properly to 
determine this question! it will be 
necessary to ascertain. what was the es- 
tate at the time of his father’s death -and 
what it was when his mother died. 

It may seem undesirable that ques- 

tions of such complexity |should have 
to be decided in execution| proceedings, 
but since I have held that section 47 
‘of the Civil Procedure Code is appli- 
cable they must be so |decided. In 
this connection I wish to quote the 
following remarks of Mr. Justice 
Straight in Seth Chand Mal's case (2), at 
page 322 of the report. hey deserve 
the close attention of all Courts in 
Burma. 

“I haveonly one more word to add. I 
have always felt and do feel the hard- 
ship to which persons may be subjected 
by this view of the section. But this 
hardship is principally'dué to the mode 
in which execution proceedings are 
carried out. We are well 
fact that they are not conducted by the 
Courts below with the same care and the 
same attention to the LE of evidence 
and in many other respecta as is pursued 
in the trial of regular suits! The law, how- 
ever, does not contemplate 
beso.-The Courts below would do well to 
understand that, in these execution pro- 


ceedings, and more partieularly in pro-' 


ceedings such as these, which involve 


the determination of the rights of parties 


as theyarise in proceedings, where the 
legal: representative of| tho deceased 
judgment-dehtór has been brought in, 
greater care, attention and time should 
be devoted to them. I wish emphatically 
to say, having taken this view of the 
` sections of the Code and |the authorities 


I have, that in all these matters the -' 


Courts executing decrees jand having tó 
try such important questions should do 
80 with the greatest care and with regard 


to the procedure, so farlas -it is applic. 


able, that is adopted in | deciding ques~ 





aware, of the - 


that it should, 


tions arisiag between parties in original 


‘guits.” ' . 


It remains to consider the-proper order 
to be passed.- In the three -second ap- 
peals there is no doubt—they. must be 
dealt with, under O. XLI, r. 23. In the 
present appeal this is not so obvious 
but I think thatrule is still the proper 
one to apply. It is true that I propose to 
uphold the District Court's finding on the 
main question of law. But that Court re- 
garded that finding as concluding the case 
and in my view was wrong in doing so. Its 
decree should, therefore, be set aside and . 
the case should be remanded under rule 
23. Had this case stood alone I should 
have preferred to act under rule 25, 
which also seems to me to be applicable. 
But it is clearly desirable that all the 
cases should be dealt with in the same 
way and I-do not think that rule 25 
can be applied to the three second ap- 
peals. 

It is also desirable that all the cases 
should be dealt with by the same. Court. 
So far as may be, and if all parties agree, 
they may be heard together. Besides 
avoiding expense and delay and the 
possibility of conflicting decisions this 
will-also avoid all complications regard- 


ing further appeals, should such become ` 


necessary. 

I would, therefore, in the three second 
appeals, after setting aside the decrees 
and remanding the cases to the Sub-Di- 


. visional Court, pass a further order 


under section 24 (b) (ii) of the Oivil Pro- 
cedure Code withdrawing the execution 
cases from the Sub-Divisional Court of 
Prome and transferring them to the 
District Court of.Prome for disposal. 

The order I.propose in the present 
appeal is that the. decree of the District 
Court of Prome.be set aside and that the 
case be remanded to.that Court under 
O. XLI, r. 23, for disposal, ` I would 
direct that the costs of this appeal be 
costs in the case and follow its result. 
Advocate’s fee three gold mohurs. 

Lentaigae, J.—I concurr. à. n3 

Z. K. ortis Decree set aside ; 

Case -remanded, 
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^ OALCUTTA HIGH COURT. 
BzcoND Orvrr ApPEAL No. 2565 or 1920. 
JE January 6, 1923. 
Present :—Mr. Justice Rankin. 
KHETRA MOHAN DE-—DRFEXDANT— 
APPRLLANT Ë : 


versus 
SATISH CHANDRA GIRI—PraINTIFP 
-~RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 105, 
158-B—Enhancement of rent after Court sale— 
aa whether bound—Tenancy, crea- 
tion of. = 

Any one who buysa holding at an auction must 
ba taken to know perfectly well that he 1s buying 


` a holding the rent of which may be enhanceable, 


If rent 1s subsequently increased by proceedings 
under section 105, Bengal Tenanty Ket, started 
before the auction against the legal representative 
of the tenant, beyond the figure’ in the sale 
certificate, the auction-purchaser though not a 
party 18 bound by the .said proceedings. [p 556, 
col 2, p 557, col 1.] 

The purchaser at a sale ın a landlord's suit for 
rent brought about by the landlord takesa title 
of which the landlord has notice and he becomes 
the landlord's tenant when he enters. [p.557,col 2] 


Second appeal against the decree of 


the Sub-Judge, Hooghly, dated the 7th - 


August 1920. 


Messrs. Debendra Nath Mandal and 
UNE Nath Banerji; for ihe Appel- 
ant. 

Babu Asita Ranjan Ghose, for the Re- 
spondent. 


JUDGMENT.—In this case 
plaintiff was the putni talukdar and 
the holding stood originally in the name 
of Prasanna Kumar Dhar. In the 
time of Prasanna proceedings were taken 


‘by the plaintiff under section 105. These 


proceedings began in 1908 and consi- 
derable litigation seems to have taken 
place between 1908 and 1911. Prasanna 
himself at some stage prior to 1911 died 
and in that year the plaintiff commenced 
8 rent-suit against his widow which was 
decréed at a jama of Rs. 14. In execution 
the. holding was sold to the appellant 
in 1912 and the sale certificate described 
the jama as being Rs. 14. In 1915 there 


was another rent-suit against the appel-: 


lant which was decreed at Rs. 14. But 


-it is quite clear that in this case there 


was not a decision but only a decree upon 
the footing that the defendant in the 
suit consented to that amount and there 
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was no determination as to whether any 


. behind his back, 


the 


[1994 


larger jama was due'ornot. The present 


pros were brought by a plaint 


led on the 14th April 1919, and the 
difficulty arises out of the circumstances 
which now come to light; namely, that 
at the time when the appellant purchas- 
ed in 1912, the case under section 105 


` was pending; that in January 1913 Pra- 


sanna's widow, Lakhimani, was ordered 
to be served with a notice ofthe pro- 
ceeding and that on the l5th January 
the Settlement Officer proceeded ex parte 
in the absence of any’ one appearing for 
her and fixed the jams at Rs. 15-12. The 
addition would appear to be the ordinary 
addition put on owing to the rise in the 
price of local food crops and s» far as I 
can see, only the question of quantum 
was decided’ex parte. lt was contended 
that no proof was to he found that 


Prasanna's widow was in.faet served but - 


though proof of service is not formally 
recorded there is every presumption, on 


the face of the order-sheet, that she was. .- 


served. It is difficult to see how this 
matters to the appellant in any case. 

In this suit which is brought for rent 
from 1322 to 1825; the defendant objected 
that as the increase ofrent was given 
the decision under 
section 105 was à mere nullity and that 
when that was shown the learned Judges 
in the Courts below were obliged in 
law to hold that the entry in the khatian 
Should not be allowed to override the 
jamz which had ben stated in the sale 
eartifieate and which-had been given by 
the previous desree. Now, in my opinion, 
there is no need to dissuss any question 
of r23 judicata in view of the fact that 
the suit of 1915 was not decided oa this 
point at all. It is, however, perfectly 
clear that wnen the holding was sold in 
May 1912, Rs. 14 and nothing more was 
the juma and the only ground that can 
bə sugg23lei for a higner rent is the 
ground which arises on the fact that a 
ease under section 105 was started in 


1908 and that in January 1913 the rent ^ 


was increased thereunder. The question 
of estoppel does not, in my opinion, arise 
because at the time the sale certificate 


was granted Rs. 14 was the jama. .Any . 
‘one- who buys a holding at an auction, 
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must be taken to know perfectly well 
that he is buying a holding the rent of 
which may be enhanceable. If it is 
subsequently increased by proper process 
beyond the: figure in the sale certificate 
and previous decrees, the. question of 
estoppel is not in point. In my judg- 
ment the real question is whether, as 
the learned Vakil for the appellant con- 
tends, the Judge in the Court below 
when he found that the defendant was 
not a party to the proceedingunder section 
105 ought to have said that that decision 
was &nullity insofar asthe defendant 
was concerned and that his rent which 
can only be enhanced either by contract 
or by a decision, had not been validly 
enhanced and that Rs. 14 was the rent. 
J should have felt much difficulty myself 
in resisting that argument of the learned 
Vakil for the appellant. One can see 


that in these matters only the recorded. 


' tenant can be looked to, But when a 


k 


' Jandlord sellsa holding out and out to 


an auction-purchaser I should, speaking 
for myself, -be very loath to hold that he 
can then successfully carry on *proceed- 
ings against the representatives of the 
old_tenant. The learned Vakil for the 
respondent, however, has'drawn my atten- 
tion to a case decided as Rasik Chandra 
Mukhopadhya v. Shayama Kumar Tagore 
(1) by Mr. Justice Fletcher and Mr. 
Justice Huda. On the facts that case is 
exactly on all fours with this case except 
in one respect to which my attention 
has been called.- In that case, the sale 
was under the Public Demands Recovery 
Act of 1895 and not under the provisions 
of the Act of 1913. Under the former 


` Act a sale did not pass the whole hold- .-. 
ing but only the right, title and interest | 


of the judgment-debtor. That seems to 
be correct and Iacëéept it but I have 


: found it quite impossible to distinguish 


this case and the decision in question 
upon that ground. We are not dealing 
here with any question of encumbrance 
created by the tenant and binding his 


own interest only.. The question of the. 


amount of rent isan incident of the 
holding itself. It does not appear from 
the report that in the case before Mr. 


(1) 46 Ind, Cas, 136. 
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Justice Fletcher land Mr. Justice Huda 
the tenantein fact had an interest that 


“was in any way short of a complete 


interest, But however that may be 
I fail altogether to see that proceedings 
under section 105 taken in these cir- 
cumstances can be any better against 
an assignee of the tenant ata time when 
the landlord knew of the assignment 
than they are in the case of a person 
who is an auction-purchaser of the hold- 
ing itself at the hands of the landlord, 


‘The purchaser at a sale in the landlord's 


suit for rent brought about by the land- 
lord must- be taken in either case to 
have a title of which the landlord has 
notice and in either case he becomes the 
landlord’s tenant when he enters. It 
seems to me, therefore, that to refuse to 
follow this dicision upon the basis of 
that distinction would only be taking a 
bad point. Decisions such as that cited 
to me affect practice very widely, are 
of great importance to many people, and 
have to be acted upon in many of the 
inferior Courts. I cannot disregard this 
decision as obiter as itisclear that the 


assessment of additional rent was not 


treated as a nullity. If the assessment 
at Rs. 15-12 in the present case was not 
a nullity, the Court below was entitled 
to give effect to it; indeed I can see no 
reason to the contrary; the previous rate 
of rent is mo reason at all. Ithink my 
duty is to follow the case cited and to 
dismiss this appeal on its authority. 

The result is that this appeal is. dis- 


missed with costs. 
N. H: . Appeal dismissed. 


— 
zd . 


RANGOON HIGH COURT, - 
First Orvin ArrEAL No. 139 1922, 
February 12, 1924. - 
Present :—Mr. Justice Tentene 
„and Mr. Justice Carr.  - 


-  UPANDAWUN-PIAINTIFF— -- 


APPELLANT 
i versus - 
U BANDIMA AND axorunm Dive 
—RESPONDENTS. - 
- Transfer of Property Act (IV of 189) 85. 123, 
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199—Buddhist Law—Gift—Delivery of possession, 
whether necessary—Buddhist Ecclesyastical Law— 
Pongyi whether can own kyaung and transfer 1t— 
Dhammathats, whether can be referred to. 
- The rule of Buddhist Law making delivery of 
possession essential to the validity of a gift has 
been abrogated by section 129 read with section 123 
of the Transfer of Property Act. E 559, col. 1 

Lallu Singh v. Gur Narain, 6 
A.115; 20 A. L. J. 744; (1993) A.L R. (A) 467, 
relied on. : 

A pongyi may own a Haung as his poggaltka 
property, and can in his lifetime validily transfer 
1t by gift. (p. 567, col. 2] 

Case-law and texts discussed . 

In ascertaining the rules of Buddhist Ecclesi- 
astical Law, the Dhammathats cannot be recognised 
as an authentic guide. 
cannot be entirely excluded from Consideration, 
and where the Ecclesiastical Law is silent the pro- 
visions of the Dhammathats should be taken into 
account if they are not inconsistent with the Vinaya 
and its commentaries, for the Dhammathats throw 
a valuable light onthe established custom of the 
country even in re to ecclesiastical matters, at 
a period still very.-recent when compared with the 
age of the Vinaya and the early commentaries 
thereon. [p. 561, col. 2, p. 562, col il 
` Per Lentaigne, J.—If sections 123 and 129 of the 
Transfer of Property Act are read together, 
section 123 must be construed as enumerating the 
Jorman requisite for the making of valid gifte 

y Hindus and Buddhists, provided that the gifts 
' are otherwise valid under the personal law appli- 
cable to the donor. [p. 562, coL 2. 

Appeal against the 
Chief Oourt of Lower Burma on the 
Original Side, in Civil Regular No. 578 
of 1920. 

Mr. Ba Tin, for the Appellant. . 
` Mr. Mya Bu, for the Respondents. 

4 JUDGMENT. : 

Carr, J.—The parties to this suit are 
Buddhist monks, The .plaintiff-appel- 
lant sued for possession of a kyaung. 

The facts disclosed are as follows. 
About the end of the last century one 


U Zeyanda was in possession of a Kya- 


ungdaik in Rangoon. One U Kala ap- 
plied to him for permission to erect a 
zayat within the Kyaungdaik. U Zey- 
anda granted the permission on condition 
- that U Kala should also build à kyaung 
for- him, within the -Kyaungdaik. 
U Kala accepted this condition and pro- 
‘ceeded to build the kyaung, which 
is the one in dispute in this suit; Be 
fore the building.was finished U Zeyanda 
left the priesthood, giving the Kyaung- 
' daik to.U ‘Ariya. U Kala apparently did 
not agree that his-kyaung should pass to 
U.Ariya and- sued him in Civil Regular 


INDIAN CASES. - * 


Ind. Cas. 798: 45 . 


At the same time they . 


ecree of the. 


[1594 


No. 188of 1902 of the Chief Court of 
Lower Burma, to recover possession of 
this kyaung. His suit was dismissed and 
thereafter U Ariya appears to have re- 
mained in peaceful possession of the 
whole  Kyaungdaik including this. 
kyaung. : i 

In September 1918, by the registered 


-deed, Exhibit A, U Ariya gave the whole 


Kyaungdaik, except the kyaung now in 
dispute, to the defendant-respondent, 
-U Sandima. : 

On the 6th July 1920, U Ariya gave 
the kyaung to the appellant, U Panda- 
wun, in a manner said to be in accord- 
ance with the rules of the Vinaya. Thia . 
is evidenced by Exhibit C, which, how- 
ever, is notregistered, On the l7th July 
the gift was perfected by the execution : 
of theregistered deed, Exhibit B. 

Some five or six weeks after. this 


-U Ariya died. The plaintiffin his evi- 


dence gives the date of death as about 
the 10th waning of Wagaung, 1282 (8th ` 
September, 1920). 

It would appear that the oral gift 
was made while U Ariya was still resid- 
inginthe kyaung in dispute, but that 
afterwards he was removed to the plaint- 
iffs own kyaung, where the registered . 
deed was executed, and where he died. It 
was claimed that possession had been 
given to the plaintiff and that he locked 
up the kyaung when U Ariya left it.’ 

The plaintiff alleged that the defend- 
ants had forcibly taken possession of the 
kyaung and sued for possession. ` : 

It may be noted that on the- 6th: July 
1920, the defendant, U Sandima, filed a 
suit against U Ariya for possession of 
this kyaung (Civil Regular No. 336 of 
1920 of the Chief Court of Lower Burma). 
Thissuit was withdrawn after U Ariya's 
death onthe 10th January 1921. 

The first issue in the suit was “ whe- 
ther U Ariya, who purported to give the 
kyaung to the plaintiff, was the “ pog- 
galika ” owner and had the right to give 
away the kyaung ?" ; 

The learned Judge on the Original 
Side did not record any definite finding 
on this -issue but held that U` Ariya 
“had .been in undisturbed possession 
since 1902 when the Kyaungdaga had 
sought without success to evicthim' and. 
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-had acquired a title by adverse posses- 
sion which by ordinary law. as distinct 
from Buddhist Ecclesiastical Law he could 
transfer, and if he did so transfer it his 
transferee would stànd in, his shoes." 

He then proceeded to consider whether 
there had been actual delivery of -pos- 
session to the plaintiff-by U Ariya, and 
came -to the finding that there had not. 
On that ground he dismissed the suit. 

There was no discussion of the ques- 
tion whether delivery of possession 

was in law necessary to the- validity 
. of the gift. Ifthe case falls under the 
ordinary law—the Transfer of Property 
- Act—I think that there can be -no doubt 
that such delivery was not essential. 

If the case were governed by the Bud- 
dhist Law, whether ecclesiastical or lay, it 
may bethat delivery of possession was 
essential. There is some doubt whether 
such a gift as this would under the Bud- 
dhist Law require delivery of possession. 
Ido not think it necessary to consider 
what the rule of Buddhist Law would be, 
for I am of opinion that the question is 
decided by sections 123. and 129 of the 
Transfer of Property Act. There is a 
long series of decisions of the Indian 
Courts to the effect that the rule of Hindu 
Law making delivery of possession essen- 
tial to the validity ofa gift has been ab- 
rogated by the Transfer of Property Act. 
It isnot necessary to quote all these, 
They are well summed up in the case of 
Lallu Singh v. Gur Narain (1)in which 
it was held (at page 121*).that “we are, 
therefore, clearly of opinion that it must 
now beaccepted that the provisions of 

. Section 123 (of the Transfer of Property 


Act) do away with the necessity for the . 


delivery of possession even if, it was re- 
quired by the strict Hindu Law.” : 

I have not been able to ind any Burma 
decision on the question in its rela- 
tion to the Buddhist Law. But the pro- 
visions of section 129 of the Transfer of 
Property Act with regard to the Hindu 
Law and the Buddhist Law are exactly 
the same and if those provisions read 
with section-123 have the effect of abro- 


gating arule of Hindu Law they `. must. 


(1922) A. I. R. (A) 46 


(1) 68 Ind. Cas. 708; 45 A. 115; 20 A. L. J. 744; 
)407. . D det. 3 S ez 
*Page of 45 A—[Ed.] - 
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also abrogate an exáctly similar rule of 
"Buddhist Law. I think, therefore, that the 


Indian decisions should be followed. I, 


hold that delivery of possession was not 
necessary to the validity : of ‘the gift: 
Thé basis of the, decision in the Court 
below thus fails, 

But that decision issupported- by the 
respondent on other grounds. It has not 
been suggested in the appeal that 
U Ariya did not 
that it was invalid on -any ordinary 
grounds. It has, however, been urged 
that it was a death-bed gift and, therefore, 
invalid. Ido notthink we can consider 
this contention. It was not raised in 
the Court below and it involves questions 


of fact for the determination of which. 


there are -no materials on the record, 
It is too late now to raise this defence. 


The main ground now ,urged in sup- `` 


port of the decision is that U Ariya had 
no power to make sucha gift. In sup- 
.port of this proposition we have the 
decision in Nga Po Thin v. U Thi Hla (2) 
in which it was held that ''a gift by a 
monk whether to-a layman or to another 
monk of a monastery or ofasite for a 
monastery, whether it has been dedicat- 
ed to him-personally or not,-is invalid.” 
This has been followed in this Court 
in U Meda v. U Sandima (3). i 

lf these decisions.are correct the only 
possible , conclusion is that Burmese 
Buddhist monks as a body are complete- 
lyignorant of their own Ecclesiastical 
Law. Such gifts of kyaungs are of . cons- 
_tant occurrence, 
in the case now under consideration and 
in the documents evidencing two of them 
it is expressly stated.that the gifts have 
beén so made as to comply with - the 
rules of the Vinaya.. We have the wit- 
ness U Zagaya (P. W: No.2), a monk who 
claims 45 “ was” saying in his'evidence 
“After a building has-been dedicated to 
a pongyt for his ‘personal use the donee 


can give it away to a third person”. . 


Again “Tf itis a poggalika gift it can be 
given away but not’ when it is thingikha 
property". [“He can give the property 


.,(3) 23 Ind. Oas..157; 1 U. B. R. (1910-13)- 183; 7 
Bur L.T.97. -° Oe a ge 


ur. . be . LN š n m 
ue 76 Ind, Oas, 807; 1 R'494; (1924) A. TR R) ` 


`. 


make the gift or ' 


We have three of them: 


RM 
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` to anybody he likes whether layman or 


ecclesiastic.” Defendant, U Sandima, him- 
self says: "U Ariyaowned the land though 
I say he did not own the kyaung. ' Bo he 
could lawfully give away the land." 
` In U Meda's case (3) there was a 
similar gift by U Ke Tuto U Meda. A 
subsequent dispute was referred to the 
Le-myo-gaing-gyok Sayadaw, whose deci- 
sion is thus described (page 496*). "Tt is. 
to the effect that although the land may 
once have belonged to Maung Kan 
Shun's ancestors yet for 200 years past 
it has been kyaung land and U Meda has 
title toit under the document given by 
U Ke Tu in his lifetime.” In other. 
words the Sayadaw held that the gift by 
U Ke Tu was valid. : 

The ultimate basis of ` the decision in 
Nga Po Thim's case (2) was a finding 


. that a monastery cannot be the proper- 


ty of an individual monk, or poggalika- 
property. The learned Judge . admitted 
the proposition to be a novel one but 
justified it by reference to the texts, of 
the Vinaya., He pointed out that earlier 


. decisions in which kyaungs had been 


recognised as poggalika property and in 
which gifts of them had passed without 
question were based on the .Dhamma- 
thats, which are not the authorities on 
which - the Ecclesiastical Authorities 
themselves décide such questions. This 
is quite true but I think that it is im- 
possible thus to brush aside the rules 
contained in the Dhammathats. It is 
highly unlikely that poggalika ownership 


-of a monastery. would have received 


such-general recognition in the Dham- 


`-mathats and in. general usage, had such 


ownership been prohibited by the Ecclesi- 
astical Law and not recognised: by the. 


I Ecclesiastical Authorities. 


With reference to that case. U May 
Oung, now Mr. Justice May Oung says: 
(Leading Cases on Buddhist Law, 179) 


."* Tt is doubtful whether, in the Buddha's 


lifetime, there was any ownership 
other than sanghika—except as. regards 


. robes and food. But according to the 


commentaries, the Dhammathats and 


universal custom in Burma there is in- 


dividual ownership of all kinds of 


onastic property.” In Nga Po Thin 
*Page ofl i-i Ed] ‘ NE 
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v. U Thi Hla (2) the learned Additional : 
Judicial Commissioner of Upper Burma, 
relying solely on the canonical text 
of the Vinayu doubted whether a 
monastery or' its site could be the 
subject of a poggalika gift and deduced 
the proposition that a monk cannot act as 
owner of a monastery, whether dedicated 
to. ‘him personally by the Kyaungtaga 
(donor) or allotted to him by other monks, 
for more than .12 years.-.This was not, 
however, definitely decided, the case 
being disposed of on the ground that a 
monk is not competent to make a valid. 
gift of a poggalika monastery or its 
site. Itis submitted, with all due de- 
ference, that long-established usage is 
against the view put forward in this 
case, and that, unless and until the 
Ecclesiatical authorities declare that in- 
- dividual ownership is unlawful,.the Civil 
Courts should continue to recognise it ` 
as they have done in the past. In Maung 


. Talok v. Ma Kun (4), where the subject- 


matter of the suit consisted of culturable 


_ lands which had originally been given to 


a monk and which the latter had in turn 
given to the defendants, Mr. Copleston, 
J. O., said dismissing a claim made by the 
heirs of the original donor:— . : 

“I do not think itcan be doubted that, 
whatever may have been the primitive 
rules of Buddhism, Buddhist monks at 
the present day do and may, as far as 
authorities I have quoted go, possess 
property. At any rate I must hold 
that it has not been shown that they . 

~may not do so.” In several other cases 
U_Te Law Kah v. Maung Po Ka (5), 
Maung On Gaing v. U Pandisa (6) and 
U Te Za v. U Pyinnya (7) both in 
Lower and in Upper Burma, individual 
ownership has been given effect to and 
in Mra Pow v. U Pyinnya (8), it was 
held that a pongyi can sue to have it 
declared that poggalika property" is his. 
Nor is direct textual authority wanting. 
As regards monasteries the Culava-attha- 
katha-nissaya mentions both sanghika | 
and poggalika vihara, and in the Thalon 
Sayadaw's wini-pyatton there is to’ be 

(4) 2 U. B. R. (1892-96) 78, 

ü P. J. L. B. 597. 

P.J L. B. 614 

2 U. B, R, oe 59, 
Bur, L, R. 277, - 


9) P. 

6) P. 
(Cd 

8) 14 Bur. 
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found a form ofritual to be used in de- 
. dieating a poggalika kyaung." | 
-The case of U Te.Zav.U Pyinnya (T) 
merits further consideration. What was 
: decided ‘in the case was “That the orders 
and-proceédings ôf the! Buddhist: Ecclesi- 
.agtical “Authotities, so long-as they keep 
within their jurisdiction and do nothing 
contrary: to hs ‘cannot ‘be questioned 
in'the Oivil “Gourts.” “The persent im- 
ortance of ‘the case lies'in the nature 
Of. the orders ef these authorities.  ' 
. "The case rélated toa’ Kyaungdaik 
‘Mandalay built by:King Thibaw for the 
"NanuSaya. "The plaintiffs claimed ‘by 
virtue of a gift to-them by thé'Nanu Saya. 
"Ihe dispute went before the -Hladwe 
‘Sayadaw arid thé "Thathanabaing. In his 
order the former said:— I 


“The said Nama monastery was found- . 


ed'by ‘King Thibaw under the appèl- 
-lation of Zeya Manyala ‘Rama taik and 
dedicated’ to one Nanu Sayadaw, who was 
his preceptor before he became sovereign, 
The said Nanu Sayadaw appointed Shin 
‘Teza.and Shin ‘Pandawa .a8 taikók .and 
:taikkyat in charge óf the Shanghas resid- 
ing in.the said ‘monastery, and, ‘when 
' the said Nonu'Sayadaw abandoned the 
‘priesthood ‘he made ‘a gift ‘and .endow- 
mentofthe entire monastery‘to the said 
‘Shin-Teza and Shin Pandawa.” 

‘It was ordered that ‘these two monks 
should have control ovet.the monastery 
and the monks.residing "therein, * 

""This.order was confirnied by the Tha- 
thanabaing and ‘his 'Council in whose 
-ofder' the following‘words oceur:— when 
^the:esid ‘Nanu Sayadaw-abandoned ‘the 
„priesthood and became layman ‘the said 
- monastery’ was given over ’as-a gift by 
him.'to Shin-Teza, ‘and Shin Pandawa.” 
Certain'texts'were quóted; of srhich'the 
` following may‘ be reproduced :— = 
‘Culava Atthgkatha "Text, Senasana 
.Khandaka,page 202— | I 
^"ffadonorout-of régpect ant’ regard 
"fer an'individu&l (priest) builds & kyaung 
. and B&ys-I will make an ' óffering: of it to 
‘the Lord; and hgs?done'40o, the kyaung 
becomes (the property) of ‘that Rahan." 

' Vinaga. Eankara:Tika Tezt;- page 166—— 
. ““Tf ‘the owner of a’poggalika ‘kyaung is 
alive ‘and itis given &way"by 'him'to'the 


-Sanghas-or-to-the asseniblage or chapter of - 161 
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Sanghas ox to an individual.priést, thé 
Rahan, who. gets the-kyaung. given-by:its 
owner has control over it.” 

Vinaya:Lankara Text, page 170— 

-“In another way, ita donor out ` of “re- 
-gard and respect for-a certain individual 
(priest) has built:a'kyaung and furnished 
it and given it to that individual (priest) 
as an offering, in what manner or under 
what saying was the gift «made? "This 
kyaung was given as a gift -to-the * Lord; 
‘it.is in this wise the kyaung was'given." 

: These texts clearly authorise -poggalilia 
ownership of the :kyaung: and recognise 
the right of the poggalika owner to make 
a gift of the kyaung to ‘another ‘Rahan. 

‘Both of these propositions «are accepted 
Without question in the orders of ‘the 
Hladwe Sayadaw and the Thathanabaing, 

In Shwe Ton'v. Ton Lin (9) a question 
arose as to paddy lands possessed by va 
pongzi, which were regarded as ‘having 
‘been given to him outright as-a religious 

gift. The‘case coming first -before:a 
single Judge,of the Chief Court ‘a :re- 
‘ference was -made to a Bench. The 
Judges -of this. Bench differed, "one -of 
them holding that a: pongyi could inot 
“hold paddy'lands as religious :propetty. 
The reference then went before :a Full 
Bench of five Judges. Certain questions 
were referred to the Fhathanabaing “and 
some of -his answers are of ‘importance 
-in this case, . 

‘He said that jin. dealing -with such 
a dispute the tribunal should be "guided 
by the- five books ‘of the Vinaya 
Text and -the commentaries, subigon- 
mentaries, -and scholia +thereon—the 
Atthakathas, Tikas and Ghandhandara 
—and that the Thathanabaing ‘and this 
Council did. -not recognise. the author- 
ity of the Dkammathats. 

In this connection, referring to NgalP 
"Thimn's case ,(2), -the ‘Full «Bench said' ‘we 
are at one with Mr. Mac: Collin holding 
-that cases -of this nature should *be 
decided according to the Ecclesidstical 
„Law, but we think -that 4n "basiug this 
decision onthe Palidaw (the-five ‘books 
of, the Vinaya Texts) -alone ‘he -took 
too narrow a standpoint.” .Aftersaying: 
that'the Dhammathats could “not: be re- 

(9) 49 Ind; Oas, 317; 2 LB, :R 220; 11-Bur. Ly Ti 
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cognised as an authentic guide they said 
"At the same time we cannot entirely 
exclude the Dhammathats from consi- 
deration and where the Ecclesiastical 
Law issilent we are of opinion that the 
provisions of the Dhammathuts should be 
taken into account if they are not in- 
consistent with the Vinaya and its com- 
mentaries, for the Dhammathats throw 
a valuable light on the established cus- 
tom of the country even in regard to 
ecclesiastical matters, at a period still 
very recent when compared. with the 
age of the Vinayya and the early com- 
mentaries thereon.” I 

The Thathanabaing's sixth answer was 
as follows:— j : 

"VI, The properties which a bhikku 
can lawfully own as his poggalika are:— 


(a) Robes; food monastery and medi- 


cine known as the four requisites; > 

,(b) All utensils allowed by the Vinaya; 

(c) When paddy lands are made over 
to a layman (the kappiya karaka) and 
the benefits derived from.the said lands 
are handed over to the bhikku, he can 
enjoy them according to the Vinaya rules. 

The bhikku owns the paddy lands as 
his poggalika and has full rights of 
disposal, 

The seventh answer was:— 

“VU. Bearing in mind the answers to 
questions 4,5, and 6, if a bhikku dies 
leaving paddy lands without disposing 
of them in his lifetime, the lands go 
left become .Sanghika property. If in 
his lifetime he gave them away in 
accardance with the Vinaya to others and 
the donees accept them in accordance 
with the Vinaya rules the donees who so 
accept them are the owners thereof." 

The decision of the Court was “A 
pongyt after his ordination cannot 
‘inherit from his lay relatives. On the 
‘death of a pongyi his lay relatives can- 
not inherit from him land which had 
been given to him outright asa religious 

ift." 

Eis decision was strictly limited to 
Bn answer to the questions referred. 
Consequently the finding that a‘pongyi 
can hold land as his poggalika property 
was not expressed. Butit is necessarily 
implied. And if he canso hold paddy 
jands.I think it must necessarily be 
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held that he can- hold a -kyaung as 


poggalika property. 
This view is further supported by the 


.case of U Zeyanta v. U Naga (10), judg- 


mentin which was delivered by two of 


‘the Judges who decided Shwe Tons 


case (9) on the same day as the judgment 
in that case. 

In view of these decisions and the other 
authorities quoted I think-it must be 
held that the decision in Nga Po Thin’s 
case (2) was wrong. I hold that a pongyr 
may own a kyaung as his poggalika pro- 
perty and that ae iem in his lifetime 
validly transfer it by gift. | 

I ud find no other ground for holding 
that U Ariya's gift of the kyaung in 
dispute to the appellant wasinvalid. I 
would, therefore, allow this appeal and 
give judgment for the plaintiff-appellant 
as prayed, with costsin both Courts. 
Advoeate's fee in this Court ten gold 
mohurs. 

Lentaigne, J.—I concur, £ 
lam satisfied that, if sections 123 and 
129 of the Transfer of Property Act, 
1882, are read together, section 123 must 
be construed as enumerating the for- 
malities requisite for the making of valid 
gifts by Hindus and Buddhists, provided 
that the gifts are otherwise valid under 
the personal law applicable to the donor. 
The authorities cited in Lallu Singh v. 
Gur Narain (1) support the proposition 
that section 123, in effect, does away 
with the necessity of a delivery of 
possession as an extra formality in the 
case of a gift made by a registered deed 
executed by a Hindu donor. That force 
of the section is clearly necessary in 
the case of gift of moveable property if 
the registered deed is not to be treated as 
an unnecessary redundant formality; and 
a similar uniform construction should'be 
adopted for the same*requisite in the 
same section in its more extended appli- 
cation to gifts of immoveable property. 
This construction should be equally 
applicable to gifts made by Hindu and 

Buddhist donors. TAM" 
As regards the decision in Nga Po 


"Thin v. U Thi Hla(2), I think that the 


preponderance of the authorities is 
T (10) 45 Ind. Cas. 926; 9 L. B. R. 258; 11 Bur. Le 
. 209, 
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strongly in favour of fhe finding come to 
by my brother Carr on that part of the 
case and that Nga Po Thin’s case (2) was 
wrongly decided, I would hold that the 
plaintiff-appellant has proved his title 
to recover possession of the kyaung as, 
donee under the deed of gift on which 
his case is based. : 

I would, therefore, set aside the decree 
of the lower Court and grant the plaintiff- 
appellant a decree for recovery of pos- 
session of the kyaung with costs in both 
Courts. I would fix Advocate’s fee in 
this Court at 10 gold mohura. I 

Z. K. Decree set aside. 


— h m s. 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. - 

First CIVIL APPEAL No. 7 or 1923. 
December 18, 1923. 
Present:—Syed Wazir Hasan, A. J. C. 
JAISI RAM—PLAINTIFF—À PPELLANT 

versus MA 
RAJ BAHADUR KURMI AND ANOTHER 
—DRFENDANTS —RESPONDENTS. 

Hindu Law—Joint family—Separation—Reve- 
nue Records, value of —Adverse possession— Death of 
member of family—Possession by usdow— Appeal 
—Appellant, duty of. . 

Entries in Revenue papers showing Separate 
shares against the names of members of a Hindu. 
family cannot be accepted as indicating a state of 
esparation between such members [p. 565, col. T.J 

eshar Bakhsh Singh v. Ganesha, 56 Ind. 
Cas. 306,230 0.1; 70. L. J. 185 2.U P. L. R. 
(P. O.) 37, 38 M. L. J. 521, 18 A.L. J 532; 22 
Bom. L. R. 596; 28 M. L. T. 5; 42 A. 368; 47 L 
A. 57; 13 L. W. 622 (P. O.), followed. 

In an appeal the burden of showing that. the 
judgment appealed from is wrong lies upon the 
appellant. all he can show is nicely ca 

ll Ë lh show is nicely balanced 
calculations which lead to the equal possibility 
of the judgment on, either the one side or the 
other being right, he cannot succeed. [ibid ] 

Nabakishore Mondal v. Upendra Kishore Mon- 


dal, 65 Ind. Cas. 305; 26 O. W. N. 392, 2 AL. © 


J. 22; (1922) M. W. N.'95; 35 O. L. J. 110; 42 
M. L.J. 253; 24 Bom. L. R. 346, 15 L. W. 417; 39 
M L. T. 234; 3 P. L. T. 311; (1922) A. I. R. 
(P. 0.) 39 (P. O), followed. : 

On the déath of a member of a joint Hindu 
family, his widow entered into possession of her 


share of the family property and obtained m. 
continued in possession of the property for more. 


tion in the revenue papers in respect of it. 


than 12 years; 
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Held, that in the absence-of evidence -to show 
that the widow entered into possession and con- 
tinusi in it under some agreement or arrange- 
ment with her husband's co-parceners and thereby, 
admitted the nature of her possession to be 
parmissive, her  posssssion was ‘wrongful and 
adverse to the co-pareeners and having continued 
for more than the statutory period had extin- 
guished their title in ths property. Dp. 565, col. 2.] 


Sham Kosr v. Dah Koer, 29 C. » 29 L A. 


132; 6 O. W N. 657, 4 Bom. L. R. 5477 8 Sar. P. 
C. J 280 (P C.) and Satgur Prasad v. Rajkishore 
Lal, 55 Ind. Cas. 486; 42 A 152, 22 Bom. L.R. 
451; 2 U P.L. R. (P. O) 55; (1920) M. W. N. 3; 
94 O W. N 394; 38 M. L. 259; 18 A. L. J. 
235, 11 L. W. 384; 46 L, A. 197; 27 M. L. T. 200 
(P O), referred to. 

Appeal from the decree of the Sub- 
ordinate. Judge, Bara Banki, dated the 
“Ist February 1923. I 

Messrs. M. Wasim and Sarju Prasad, 
for the Appellant. 

Mr. Bisheshwür Nath Srivastava, for the 


Respondents, 


JUDGMENT.—This is an appeal by 
the plaintiff Jaisi Ram from the decree 
ofthe Subordinate Judge of Bara Danki 
dated the lst February 1923. The suit 
out of which this appeal arises was for 
possession of a two-annas share in Mouza 
Bharthai, Pargana Sidhour, District Bara 
Banki, The title on which the plaintiff 
rested the relief for possession of the 
share mentioned above was stated in 
the plaint to be that the property 
in suit belonged to one Jagraj, that 
Jagraj died more than 30 years ago, that 
on his death his widow Musammat Janaka 
succeeded to the share in euit in the 


"character of a Hindu widow under the 


Mitakshara Law, that Mvsammat Janaka 
died on the 25th March 1918 and that 


‘on her death the plaintiff became the 


owner of the aforesaid share .as the 
nearest reversioner, to the last male pro- 
positus. A short pedigree may now be 
stated:— , 


JAI nidis 


Puran í Jaen 
i Musammat Janaka (widow). 
Jaisi Ram. E 
The date ‘of the accrual of cause of 


action for the suit under appeal was stat- 
ed to be the 25th March 1918. This date, 


sjtwil be remembered, 
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is:-éhe date on 
which Musammat Janaka died. 

-On the llth January 1916 Musammat 
Janakg.executed a sale-deed in respect 
-of ithe:entire 4annas share which be- 
longed.to her husband Jagraj in favour 
of'Badal and Raghubar Dayal; After 
"the death of the widow Badal who owned 
4 of the 4-annas.share under the sale- 
deed mentioned above surrendered his 
‘title. to that share to the plaintiff bya 
:deed:of relinquishment executed on the 


‘2th . January 1920. The present suit is,. 


therefore, for the recovery of the remain- 
ing 2.annas as.against the heirs of Raghu- 


"bar Dayal. 


"There were various defences ‘to this 
suit -which gave rise to a number, of 
issues. The decision of the Court below 
‘has; however, proceeded. on its findings on 
the following issues :—~ 

. Did Musammat Janaka obtain absolute 


-rights in the :property through .adverse 


possession of the share in dispute? Did 
Bhe succeed as-a' Hindu widow ? 
‘Both these issues were directed . to 


-challenge ‘the plaintiff's case that the 


-phare in suit belonged to Jagraj as a 
separated Hindu and that on. his death 
‘it. devolved ;on his widow by the right 
‘of inheritance and that on her death 
the plaintiff was entitled to recover the 
. share as ,& reversioner to Jagraj. The 
positive -case -set up by the defendants 
„was that.Jagraj and Puran were mem- 


“bers: of joint. Hindu ‘family, that Jagraj 
„died ‘in..a state of commensality . with 


-his, nephew: Jaisi Ram the present plaint- 
df. -We have,- therefore, before us 
«the plaintiff's case. „that Jagraj died as 
'arseparated :member of the family and, 


~op the other hand, the defendant's case 


„that : ‘he died in commensality.’ The 
decision of thé issues mentioned above 
therefore, rests on the decision of this 
question of fact which arises out of the 
pleadings of the.parties as stated above. 
The Court below has found that the 
plaintiff has failed to "establish that 
JJagraj' was. separated member ofthe 
“family and has further found that he 
died in a state of commensality and 
of jointness. . It follows from this finding 
that. the. possession of Musammat Janaka 
"was adverse to the- 1ightful ee 
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the plaintiff. His title in that event 
rests on the fact that he was a co-: 
parcener of his uncle Jagraj. The 
lower Oourt has found that the widow's 
possession was adverse. Asa consequence 
of these findings it has dismissed the 
plaintiff's suit. 

The pure question of fact as to whether 
Jagraj died in a separate state or he 
died as a member of the joint family 
and the mixed question of law and fact 
as to whether the widow's possession was 
adverse or not have been argued by thé 
learned Counsel for the appellant before 


It isclear to my mind that the plaint- 
iff must recover secundum allegata et 
probata and his suit should fail if he 
fails to establish the fact that the share 
in suit belonged to Jugraj as his sepa- 
rate estate. The evidence on this point 
does not lead to any very definite con- 
clusion. It isadmitted by the plaintiff's 
learnéd Counsel that right up to the, 
first regular settlement 2. e., 1865 the two 
brothers Puran and Jagraj constituted a ' 
joint Hindu family and owned the 8- 
annas Share as co-parceners. Puran ap- 
pears to have died sometime between 
1865 and 1881. We have before us the 
khewat of 1882 (Exhibit 10). Under an 
order of mutation dated the'29th Feb- 
ruary 1882 Jaisi Ram the present appel- 
lants name was substituted .in ‘this 
khewat.in place of his deceased father 
under the guardianship of his mother 
‘Musammat .Bhagana,,the entry as to 
Jagraj's name stood.as ‘before ‘and it 
was further noted.in this khewat .that 


-the two persons: _Jagraj and Jaisi Ram 


were proprietors in equal shares. Jagraj 
died ‘sometime in.1892 and in the khewat 
of the year .1893 (Exhibit 11) we find 
Janaka’s name entered .in .place.of her 
deceased husband.’ Itis fürther- pointed 
out that in the khetaunis of the year 
corresponding ‘with the year ofihe first . 
Settlement, sir plots of land are shown 
to bein the joint cultivation .of Puran: and, 


-Jagrajand.that-in the 'khetauni. of year 


1892 such plots are entered separately in. 
the names of Jagraj and Jaisi Ram. 
Jaisi Ram was admittedly-a: boy 10 or.12. 
years old in -that year. The argument 
of the learned ‘Counsel for the appel- 
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Tant is that a contrast, of the'entries made 
in the papers of 1865 with those relat- 
ing: to the year 1882 establishes a case 
of separation at sometime between those 
two years. All that I’ can say with re- 
gard to this is that the inference for 


which the learned Counsel contends-is‘ 


not only possible but a- probable one. 
On the other hand such entries - in reve- 
nue papers have not been accepted by the, 
Court as indicating n state of separation 
between two members of a Hindu family. 
Reference may be made in this connec- 
tior to'the recent decision’ of their Lord- 
ships: of the Privy Council in the case 
of'Nageshar Bakhsh Singh -v. Ganesha (1). 
The Court’ below has accepted the 'de- 
féndants’ case and it will be by a nice ba- 
lancing: of inference if I were to disagree 
with the finding of that Court. In the 
case of ' Nabakishore.Mondal v. Upendra- 
kishore Mondal (2) Lord Buckmaster made 
the following observation8:— ^ ` 

"In appeals.the burden of'showing 


that: the judgment appealed from is: 


wrong lies upon the appellant, If all 
he can show is nicely balanced calcula- 
tions which lead tothe equal possibility: 
of the judgment on either the one side 
or the other beingright, he‘has not suc- 
ceeded.” I, therefore, affirm the finding 
of the lower Court that the plaintiff has 
failed to establish his case, that Jagraj 
died in a state of separation. To my 
mind this is sufficient to dispose of the, 
appeal. I might as' well" shortly state 


my opinion on the adverse possession. . 


“It follows: from what has been found 
above that on: the death of Jagraj the 
rightful heir to the whole of the 4-annas 
by.right of survivorship was Jaisi. Ram 
the present plaintiff.. He has not been 
ir possession ‘of that share since the 
death of Jagraj is admitted. It is also 
admitted that Mugammat Janaka, Jagraj's 


widow, entered into the possession of that ' 


share and obtained mutation in revenue 


Q) 56 Ind Cas, 326, 23 O O. 1; 70. L J 48; 
2U P. L R (P.0)3538M L J 
L J. 532; 22 Bom. L R. 598; 98 M L T. 5; 42 
A 368, 47 L A. 57; 13 L. W. 622 (P. O) 

(2) 65 Ind. Cas 30526 C. W. N 
J $9; (1999) M. W N. 95; 350 L 


L. J. 253; 21 Bom. L. R.316; 15 L W. 417; 30. 
M. L. T. 234; 3 P. L. T, 4311; (1022) A. T. R. 


(P. O) 39 (P. O.). : 
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papers: in. respect’ of `i: Obviously 
Musammat Janaka had -no right-to that 
share. Her possession, therefore, was 
wrongful. It is admitted: that'she-con- 
tinued in possession- for-more- than 12 
years. It, therefore; further follows that 
her possession for that periód ‘extinguish- 
ed the title ‘that: vested in thé plaintiff 
to the property in suiti The argument . 
on this part of:the case was directed: to 
show that though  Musammat. Janaka:. 
held possession yet thé nature of it was 
not such as to make it adverse to the- 
plaintiff. ‘The possession would be. ad- 
verse unless it were shown that she: 
entered into it and continued in it under. 
some agreement or. arrangement ‘with 
the plaintiff-and thereby admitted the 
nature of her possession to be permis- 
sive. No such case, much less evidence, 
is brought .forward by the pláintiff" I 
must, therefore, hold that the nature: of 
her possession was adverse to the plaint- 
iff. In this connection Iwould'refér to 
the decision, of their Lordships’ of the 
Privy Council in the case of Sham Koer 
v. Dah Koer (3) and- also in the case- of* 
Satgur Prasad v. Raj Kishore (4). Indeed 
the evidence on the record shows that. 
Jaisi Ram throughout accepted’ Musam- 
mat Janaka’as an absolute owner of the 
share in suit. She could not be an 
absolute owner of that share except by 
the effect of prescription. We find that” 
in the year 1912 Jaisi Ram and 'Musam- 
mat Janaka both applied to the Revenue 
Court for partition into two different: 
uuits. of their tenancy-in-conimon- 
Further. in 1916 Musammat Janaka exe- 
cuted a deed of gift.in favour: of the 
plaintiff in respect of the share in suit. 
There is documentary ‘evidence to prove: 
the execution and acceptance of this 
deed of gift by Jaisi Ram. This-is 
Exhibit A-8. I am, therefore, of opinion. - 
that the decree of thé lower Court should: 
be maintained. The appealis dismissed 
with costs. : ' 

B. D. Appeal dismissed, 

(3) 29 O'664; 99 L A 132; 6 C. W. N. 657; 4° 
Bom. L R.:547. 8 Sar P O J.'280 (P. O.). i 

(4) 55 Ind. Cas. 486; 49 A 152; Bom L R. 
451, 2 U P. L R. (P C.) 55; (1990) M. W N. 3. 
24 GO W N 394; 38 M L J. 259; 18 A. L J. 
A L. W. 384;461.A, 197; 27 M.L T. 200. 
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- RANGOON HIGH COURT. 
Crviu Execution No. 348 or 1923. 
February 22, 1924. 
Present:—Mr. Justice Beasley. 
ELLEN MA NOO—PETITIONER 
versus 
WILLIAM PO THIT—RESPONDENT. 

Dworce Act (IV of 1860), se. 22, 26—Judicial se- 
paration and maintenance, decree for- -HResumption 
of cohabitation, effect of— Decree, whether annulled. 

after a wife has obtained a decree for judicial 
separation and permanent alimony against her 
husband, she iesumes cohabitation with the 
E TA the decrec is ipso facto annulled. [p. 567, 
col 

Haddon v. Haddon, (1887) 18 Q. B. D. 778, 56 L. 
J.M C 69, 50 L. T 716; 51 J. P 486, referred to. 

There cannot he any such thng as & conditional 
resumption of cohabitation. Hither the wife 
accepts her decree for judicial separation and lives 
apart from her husband under it or she does not 
accept it [tbid ] ‘ 


Mr. Leach, for the Petitioner. 
Mr. Cowasjee, for the Respondent. 


JUDGMENT.—The point in this 
case is a very short one. It is whether the 
petitioner can proceed to execution of 
the decree she obtained against the re- 
spondent in Civil Regular No. 178 of 
1903. That wasa decree granting the 
petitioner a judicial separation and per- 
manent alimony. The facts are some- 
what: peculiar and unusual and in my 
view can be stated shortly. They are as 
follows :— . 

In 1903 the petitioner who is the wife 
- of Maung Po Thit, Barrister-at-Law, of 
Rangoon, obtained à decree for judicial 
sed from her husband, the re- 
spondent in this case, with permanent 
alimony. The petitioner lived apart 
from the respondent under this decree 
until about the lst February 1907—the 
exact date is not material—but it would 
appear to be gbout that date when they 
. again lived together. The petitioner and 
the respondent cohabited together as 
husband and wife up to the 25th of 
October 1921, when, according to the 
allegations of the petitioner, owing to the 
cruelty of the respondent, she left him 


and itis in respect of the maintenance- 


‘from that date until the present day 
that the ‘petitioner desires to execute the 
decree granted to her in 1903. The peti- 
tioner further alleges that at the time 
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of the resumption .of cohabitation the . 


respondent entered into a written agree- 
ment that if he misbehaved against 
the petitioner in future he would 
continue to pay Rs. 50 monthly main- 
tenance as usual. I do not, however, 
attach any importance to this document, 
The short point’ is whether the peti- 
tioner having resumed cohabitation, with 
the respondent the judicial separation is 
thereby ipso facto annulled. In support 
of this statement I have been referred to a 
note in Rattigan’s Law of Divorce (India) 


—a note to section 26 of the Indian: 


Divorce Act. Itis to the effect that, if, 
after a decree of judicial separation, the 
husband and wife resume cohabitation, 
the decree is ipso facto annulled. The 
authority given for the statement is 
Thicknesse's Husband and Wife, page 
175, a text-book which is apparently un- 
obtainable here. 

There does not appear to have been 
any decisions in India upon this ques- 
tion but there is an English decision 


directly in point and that is Haddon v.. 


Haddon (1) That was an appeal upon 
8. case stated from the Justices of the 
County ‘of Leicester to the Queen’s Bench 
Division. In that case the wife had 
obtained an order for judicial separation 
andan order for maintenance from her 
husband, in September 1882. In Novem- 
ber 1882, the husband and wife resumed 
cohabitation and continued such cohabi- 


tation until November 1883, when the. 


wife left the husband and did not again 
live with him. In 1884, the wife sought 
to: recover from the husband £15 which 


were then alleged to be due under the : 


aforesaid order of the Justices of Sep- 
tember 30th, 1882, and the Justices who 
heard the case ordered the husband to 
pay the amount claimed and he con- 
tinued to make the weekly payments 


under the order until some time in the 


year 1886, when he ceased to make this 
weekly payment. ( 
year, the wife sought to recover : before 
the Justices £8, bding the arrears for 
eight weeks alleged to be due under 
the order of September 30th, 1882, and 
the Justices granted a distress warrant 


(1) (1887) 18 Q B D. 778; 50 L, J. M. O. 69; 5, 
L. T 716, 51 J. P. 488. i > 


In November of that : 
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on the goods of the husband to levy 
‘the sum of £8 and costs, The question 
referred to the opinion of the Queen's 
Bench Division was whether the order 
forthe judicial separation of September 
30th, 1882, and payment of the weekly 
` sums under that order could be enforced 
against the appellant, or whether that 
order had been annulled by reason of the 
subsequent cohabitation of the appellant 
and the respondent. ‘It was held that 
the order was annulled by reason of the 
subsequent resumption of cohabitation 
and that, therefore, the wife could not 
‘enforce payment of the weekly sums 
alleged to havo become due under it 
after she again left her husband. The 
Jaw on the subject is fully dealt with: 
in the judgment of Hawkins, J. ' On 
page 781, in the course of his judg- 
ment, he 82y8:—^ It is impossible to sup- 
pose that the Legislature, in giving 
Magistrates power to release a wife from 
, the obligation of cohabitation by reason 
of imminent danger from her husband's 
` violence, intended to confer upon them 
jurisdiction to make an order which 
should give a wife liberty to live apart. 
from and resume cohabitation with her 
husband when and as often as 
she should think fit, and ' compel her 
husband to maintain her at all times 
and when it pleased her to ' separate 
from him even though her safety no 
longer required a “separation.” And, 
further, on the same page he says :—"If 
after resumptionof cohabitation, fresh 
assaults of an aggravated character are 
made by the husband, so as again to 
imperil her safety, the wife must apply 
for anew order, and cannot again avail 
herself of that which by her own’ act in 
returning to cohabitation she has ex- 
hausted." ' . 
' Tt is true that this was an appeal 
against the decision of the Justices and 
not against an order of. the Divorce 
Court but it is quite clear from the 
judgment of A. L. Smith, J., in the same 
case that it is beyond question that the 
law as administered in the Divorce Court 
» is that upon resumption of cohabitationa 
decree theretofore made of judicial separa- 
tion on the ground of cruelty comes to an 
end. The judgment of A. L, Smith, J., 
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is very short and very much to the 
point. It ias follows :—‘‘I agree in the 
judgment just delivered by my brother 
Hawkins. Ihave had the advantage of 
reading it, and I only wish to add this. 
The order made by the Justices is to 
have the force and effect in all respects 
of a decree of judicial separation on the 
ground of cruelty: such is the enactment 
in section 4 of 41 and 42 Vict., e. 19. 
It is beyond question, the law, as ad- 
ministered in the Divorce Court (as Ihave 
ascertained), that upon resumption of 
cohabitation a decree theretofore made 
of judicial ‘separation on the ground of 
cruelty comes to an end. This, if 
inquired 'into, is beyond doubt. The 
reason is that the resumption of co- 
habitation puts an end to the cause for 
which the judicial separation was grant- 
ed; and after such resumption of 
cohabitation if proceedings are to be 
taken .at all, they must be taken by a 
fresh suit. Inmy judgment the decision 
of the Justices was erroneous.” 

In the absence of any Indian authority 
to the contrary I feel that I cannot do 
better than follow the established prac- 
tice of the Divorce Court in England 
and to hold that the resumption of 
cohabitation in this case annulled the 
decree obtained in, 1903. In my view, 
the written agreement alleged cannot 
affect the matter in the slightest degree. 
The petitioner has returned to her hus- 
band; the permanent alimony granted 
to her by the decree for judicial separa- 
tion was merely consequential ; she chose 
to resume cohabitation, and, in my view, 
there cannot be any such thing as a con- 
ditional resumption of cohabitation. 
Hither the wife accepts her decree for 
judicial separation and lives apart from 

er husband under it or she does not 
accept it. Theie cannot be in myviewany 
intermediate stage between acceptance ' 
of the judicial separation and its non- 
acceptance. Under these circumstances it 


follows that the decree obtained in 1903 


for judicial separation and permanent 
alimony cannot be executed as -it' was 
annulled when the petitioner resumed 
cohabitation with the respondent. If the 
petitioner desires to obtain an order for 
maintenance or alimony from the respond 
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‘ent.she must start proceedings founded 
on her allegations of cruelty. The 
application is accofdingly dismissed with 
costs. 


Ze K. Application dismissed. . 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 1100 
oF 1921. 

Ç February 28, 1924. 

Present:—Justice Sir Hugh Walmsley, 
a Kr., and Mr. Justice Mukerji. 
PARAN CHANDRA SOW—DeEFSNDANT 
—APPELLANT 
š versus 
KANTA MOHAN-MULLICK AND OTHERS 
—PrAINTIFFS—RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 50 (2)— 
Pressumptton—Dakhilas for certain years with in- 
tervening-periods—Change in. tenancy, absence of. 

In order to take advantage of the presumption 
mentioned in section 50 clause (2) of the Bengal 
Tenancy Act, a tenant filed dakhtlas relating to the 
years 1299; 1311 and 1323. The dakhilas were 
granted to the same tenant, the.rent mentioned in 
all the dakhilas was the same, and the quantity of 
Jand mentioned in the dakhilas wag also the same 

Held, that in tho abseac2 of anything to show 
thut there was any change in the tenancy or any 
alteration,in the rent duiine the period intervening 
bétwesn the years for wlica the dakhilas were 
filed, the tenant was entit ed t» claim ths presump- 
tion arising under sectiv.. 09 clause (2) of the 
Bengal Tenancy Act. [p 569, col 1] 


Appeal against a decree of the Second: 


Additional Special Judge, Midnapore, 
dated the 23rd August 1920, modifying 
that-ef the Assistant Settlement Officer, 
Midnapore, at Camp Tamluk, dated the 
20th March 1919. : 
“Mr. S. C. Matty and. Babu Apurba 
Charan Mukherji, for the Appellant. 

Babus. Surendra Chandra Sen and 
Bhupendra Kumar Ghose, for the Re- 
spondents, 


: JUDGMENT. 
Mukerji, J.—This is an appeal 


which arises out. of proceedings under, 


section 105 of the Bengal Tenancy Act. 
The tenant defendant is the appellant 
before us. The holding to which these 
proceedings relate was recorded in the 


finally. published. Record of Rights: as. 


; eing.assessable to rent, and the-landlord- 


- [1994. 


instituted this proceeding for the, purpose, : 
of having a fair and equitable, rent. 
settled in respect of it. THe Assistant 
Settlement Officer came to the, conclu-' 
sion that the existing, rent, that. is .to 
say, the rent of’ Hs. 7-2-9 together 
with an, enhancement of.l-anna 6-pies 
in the rupee would be the fair and 
equitable rent for the plaintiffs in.ques- 
tion. There was an appeal to the. Special, 
Judge and the learned Judge disposed 
of the matter in these words “The tenanev 
was in this case shown in the Record of 
Rights as an ordinary occupancy hold; 
ing. The tenant had, therefore, to show 
that it was mokurrari. Only three dakhilas 
for 1299, 1311. and 1323 had been filed by 
him and between them there are. big: 
gaps of twelve years. Wliat. was. the 
rent iu these twelve years, .it!has not 
been satisfactorily- proved. and, I am, 
unable to, hold that the. Revenue Officer , 


. was wrong if he wag. not satisfied that. 


the rent’ was uniform for twenty: years. 
before suit." ` | 
Now, the appellant relied upon the. 
presumption mentioned ‘in. section, 50., 
clause. (2) of the Bengal Tenancy Act: 
and the learned Judge seems. to: have 
refused him the benefit of that presump- 
tion by reason of the fact that only these 
dakhilas one dated 1299 another dated 
1311 and the third dated 1323 had been 
produced by bim. His view was that, 
inasmuch as there were two intervening 
periods of twelve years each betiveen the 
dates of these dakhilas with regard to. 
which no other document was produced, 
the appellant was not entitled to the. 
presumption which arose in. his favour: 
under séction 50 clause (2) of the Bengal: 
Tenancy Act. We have looked. into the. 
dakhilas produced by the appellant and. 
it seems to us that the ground uppn 
which the learned Judge, refused. to.give, 
the benefit of that presümption. cannot.. 
be supported. These dakhilas, no doubty 
are for different years. as already observ-. 
ed and no doubt there were intervening. 
periods of twelve years between the first: 
two and the. second and. the third: but: 
the first two dakhilas appear to have ` 
been granted to the tenant, Tarachand., 
Santra, and the third.. one, is, in the. 
name of'the same ténant as being a 
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deceased tenant: in respect of the hold- 
ing. The rent appears to have been 
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mentioned in all these dakhilas as being. 


the same. The quantity of land men- 
tioned in the dalhas also appears to 
be the same. In the absence of any- 
thing to show that there was any change 
in the tenancy or that, during these in-. 
tervening periods there was any altera- 
tion in the rent, the learned: Judge, in 
my opinion, should not have held thas 
the appellant was not entitled to the 
presumption which arises under section 
90'clause (2) of the Bengal Tenancy Act. 
‘On. behalf-of the respondents it has 
been urged: before us that the appellant 
eannot rely upon the presumption. inas- 
much as he.is & purchaser of the hold- 
ing, which has been recorded in the 
Récora ‘of Rights as an ordinary occu- 
pancy holding. With regard ‘to this: 
matter, it would appear that the proceed- 
ings under section 105’of the Bengal Ten- 
ancy Act were originally instituted in the 
name of the original tenant and thereafter 
the appellant was. brought on the record 
as a purchaser from the original tenant 
and the proceedings went on against 
him at the instance of the landlord, 
Therefore, he cannot be said to be ina 
worse position than the original tenant. 
Consequently, in my opinion, he also 
is entitled to rely upon the presump- 
tion arising from section 50 clause (2) 
of the Bengal Tenancy Act. Inasmuch 
as he is entitled to the benefit of this 
presumption and inasmuch as there 
does not appear to be any evidence to 
‘the contrary, I would allow the appeal 
and set aside. the decision of. the 
_Courts below and hold that it has 
been proved’ in this case that the rent 
ofthe holding is not liable to incre. 
ment excepton the ground of alteration 
in the area—a, matter which has not. 
„been found in favour of the landlord. 
This decision is to be taken as limited 
to plot No. 405 which was found by 
the Assistant Settlement’ Officer as con- 
stituting a separate holding of 2 bighas 
10 cottas 7 chitaks of land bearing a 
rental of Rs. 7-2-9 per annum. I 
No orderis made as to costs. 
Walmsley, J.—I agree. ° 
"BUT 8; Appeal allowed." 
\ 
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_RANGOON'HIGH-COURT:. 
FIRST CIVIL APPEAL. No. 65 or-1923' 
7 February 19; 1924. 
Present:—Sir Sydney Robinson, Kf; , 
Chief Jtistice, and Mr: Justice: May: 


I Oung. 
KWA HAT—APPELLANT: 
versus : 

Tue NORTHERN: ABSURANGEGo,, 

f LmTD.—HRESPONDRNTS. s 

Principal and. agent—Agent, authority:of; extent, 
of— Insurance- Company - Agent. authbrised dqorob- 
tain p. sals—Acceptanee:: of - proposal Premium 
not fixed, effect of 

The authority of. any particular agent varies 
according} to circumstances. An-agent'employed: 
merely to}, introduce business to the ingurers:-is, 
not in any real sense of the word their. agent, 
His business is merely to obtain proposals. and. 
transmit them tothe insurers. Tat is the whole: 
extent of his authority.. He'can neither‘accept« 
any proposal. nor issue. coversnotes and, ini80 
far as. he. filla-up a-proposal form for SON 
poser, he ijs. to be .regarded.as the, agant :of?the | 
proposer, and not the, agent -of the agente: Thb. 
granting to him of a bundle- of:proposal forms: 

oes not'in any way imply ‘the..grant- of-anyt-pan-. 
ticular. authority to him. [p. 570,:col. 2] ME, 

Nor does the grant of^& book of receipt. forma; 
not specially worded, give rise to any; implied: 
authority. [15id.] . 

The question. always is whether a.,proposal- sub-; 
mitted by, an agent has: been. accepted: by the; 
insurers. Acceptance by them. may, be, shown 'in 
various ways. The, acceptance of: the premium- 
does not ot itself show that'they have accepted 
the offer. There. must be circumstances,. besides 
the mere acceptance of the. premium; pointing, to. 
such: an acceptance. " What facts will constitute an 
acceptance on the part of the insurers will depend 
upon the circumstances of a particular ,caee. - It-is,. 
however, essential thatthe premium should have. 
been fixed, as, until it is fixed, ıt is impossible; to.. 
hold that there is. a completed contract. [p,571, 
ed L]. . - P. nee 

Casasia v. North ' British: Insurance Company: 

(a Scotch case), (1825) 3.Shaw (Ct. of Sess.) 519;:and 
Lanford v. The Provincial Horse and, Cattle. Insur- 
ance Company, (1864). 55.2. R647, 10. Jur. (xN. 8.) 
1066;.11 L. T.330;.34 Büav. 291; 145" R. R. 516; 
referred to. . 
First appeal «fromthe: deeree. of; the. 
District Gourt, Pegu;in Civil Suit. No. 19. 
of 1922- . a ' 2 

Mr. Chari, for the Appellant. 

Mr.: Paget, for the Respondents.: 


. JUDGMENT. The Northern Assur- 
atice Company, Limited (incorporated 
in Great Britain), had as their Burma. 
Agents Messrs. V. Zollikofer &' Co. of 
Rangoon. The latter, whom we will refer 
to later on in this judgmentasthe Agents, 





. employed one of their clerks, Maung-So-, 
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| Hlaing, who- has no experience whatever 
of insurance business, to gd out and 
‘canvass for proposals. They gave him 
a bundle of proposal formsand a book 
of ordinary receipt forms, as their method 
of business was only to consider proposals 
' covered by premium. They also gave him 
a visiting card containing the name of 
the Assurance Company, and underneath 
“Agency, V. Zollikofer & Co." with the 
Rangoon - address, and in the corner 
“Represented by Maung So Hlaing.” — 
On the 19th January 1922 Bo Hlaing 
went.to Daiku, and there he got six 


proposals. The plaintiff's proposal was 
filled up by him, but, as it appears, 
incorrectly. He gave plaintiff a receipt 


for Rs. 200, the sum that he received 
as the premium. He had been givena 
book containing the ordinary rates 
charged to study and he specified to the 


© 


proposers the premium they would have 
to pay based on his recollection of the rates 
specified inthis book. After the.words 
' dwelling-house” in the proposal form, 
Exhibit 1, the Agents have added “with 
retail shop (hazardous)," and, after the 
description of the materials of the build- 

ing, they have added “ surrounded by 
' houses of same risk.” 

On his return So Hlaing gave them the 
proposal, and they questioned him with 
reference to it, and learning that the 
plaintiff carried on a shop in this build- 
ing and sold such things as kerosene 
oil, they made this addition to the pro- 
posal. The result was that the rate of 
premium that had to be charged for this 
insurance was double that specified by So 

So Filaing was sent back to Daiku, and 
told to inform the plaintiff of this which . 
amounts to a counter offer by the Agents 
to the plaintiff, which offer had io be 
accepted by the plaintiff before there 
could be any binding contract between 
them. . 

So Hlaing did return to Daiku, and 
was there on the 24th or 25th January. 
We see nó reason to -doubt the evi- 
dence that he went to the plaintiff's 
house and saw one of his sons, a young 
man of 22. He was told that plaintiff 
was seriously ill and that he could not 
gee him, But he informed the ‘son of 
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the facts, and was told that the son: 
could not decide such an important 
matter, and he apparently left, telling 
him to communicate with him when they 
had considered whether they would 
accept the increased premium. 

Nothing was heard from the plaintiff, 
and on the 27th January his house was 
burnt down. The fire originated in 
another house further off, and spread to 
plaintiffs house. There is no question of 


‘liability had there been a completed con- 


tract of insurance. 

The lower Court has dismissed plaint- 
ifs suit and it is now urged on appeal 
that So Hlaing was held out by the 
Agents as having authority provision- 
ally to accept the proposal, and that 


the result of that fact, coupled with the 


acceptance of the money as premium or 
pur thereof, is that the Agents must 

e taken to have promised that the pro- 
poser should be deemed to be insured 


' until such time as they reject his proposal 


or issued a policy. In*ehort the argument 
is that the position is the same as if the 
Agents had issued an interim protection 
note. 

It is further argued that So Hlain 
informed the proposer that, having pai 
the premium demanded, his property 
would be insured as from that date. | 

The first point for consideration is 
what was the authority of So Hlaing. 

The authority of any particular agent 
varies according to circumstances., An 
agent employed merely to introduce 
business to the insurers,is not in any 
real sense of the ‘word their agent. 
His business is. merely to obtain 
proposals and transmit them to the 
insurers. Thatis the whole extent of- 
his authority. He can neither accept 
any proposal nor issue a cover-note, 
and, in so far as he filled up the 
proposal form for the proposer, he is to 
be regarded as the agent of the proposer, 
and not the agent of the agents. The 
granting to him ofa bundle of proposal 
forms does not in any way imply the 
grant of any particular authority to him. 
The grant of a book of receipt forms, not 
specially worded, does not give rise to 
any implied authority. He signed the 
receipt that-was given to the plaintiff in 


= 
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"his own name, under which he wrote “V. 
Zollikofer & Co.” He was ‘receiving the 
money to take it on behalfof the proposer 


and pay it to V. Zollikofer & Co. who. 


had sent him out, and the addition of 
the agents name underneath his own 


gives rise to no implied authority, nor - 
does the visiting card which is only to 


indicate that he may be trusted to sub- 
mit the proposals and any money deposit- 
ed to the Agents. | 


The question is whether the proposal - 


has been to any degree accepted by the 
Agents. Acceptance by them may be 
shown in various ways. The acceptance 
of the premium does not of itself shaw 
that they have accepted the offer. There 
must be circumstances, besides the mere 
acceptance of the premium, pointing to 
such an’ acceptance. What facts will 
constitute an acceptance on the part of 
the insurers will depend upon the cir- 
cumstances of a particular case. It is, 
however, essential that the premium 
should have been fixed, as, until it is 
fixed, it is impossible to hold that there 
is a completed contract. 

In Christie v. North British Insurance 
Company (a Scotch case) (1), it was said— 
“It is impossible to assent to the doctrine 
that without a delivered policy there is no 
insurance, Ifthe premium in this case 
had been agreed on, the insurance would 
have been effected, although no policy 
was delivered; but the premises here can- 
not be held to have been insured, the 
premium never having been determined 
on, and never having been fixed: by the 
Phecenix Office." : 

Now the facts of this particular case 
show that, owing to the statement by the 
proposer in the proposal, the wrong pre- 
mium was presumed and that the : Com- 
pany cannot be held to be bound by & 
completed contract since they must be 
taken to have'said—''We cannot accept 
this proposal on a premium of Rs. 200, 


but we are prepared to insure your. 
house if you will agree to pay a premium ` 


of'Rs. 400. ‘In other words, the matter 
was still in the stage of negotiation. The 
deposit of Rs. 200 cannot compel the 


Agents to a contract, nor can the action: 


(1) (1825) 3 Shaw. (Ct, of Sess.) 519 - 
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tion than So Hlaing occupied, make them 
liable to the plaintiff. 

In Linford v. The Provincial Horse 
and Cattle Insurance Company. (2) an 
ordinary local agent received the plaint 
iffs proposal. He retained the annual 
premium, misapplied the money, and 
never forwarded the proposal to the Com- 
pany. It was held “in the:absence of 


proof of special authority to the agent, 


that the Company were not bound to 
grant the policy." ; 
There is no proof of any special author- 
ity to So Hlaing in this case, and the 
acceptance of the so-called premium by 


. him eannot bind the'Company. Had the 


plaintiff accepted the agent's offer, they 
would, no doubt, have given him an. 


-interim protection note until the poliey 


was prepared. But there is nothing in 
this case to show that, in the absence of 
this special contract for interim’ protec- 
tion, there was any contract at all be- . 
tween the parties on which plaintiff could 
recover damages. So  Hlaing's state- 
ment to the plaintiff that if he paid 
Rs 200 his property would be insured 
88 from that date was made absolutely. 
without authority. 
The sole question, therefore, in this 
case is whether there was any complet- 
ed contract to insure orto insure for a ` 
limited period. We are unable to find 
any ground for holding that there was. 
The decree of the Court below will be- 
confirmed, and the appeal dismissed with 
costs throughout. . I 


Z. K. Appeal dismissed. 
(2) (1864) 55 E. R. 647; 10 Jur: (N. &) 1060; 11 L. 
T. 330; 34 Beav 291; 145 R. R. 516 


572. 
INGLIS V. SARJU PRASAD MISSER. 
. PATNA HIGH: COURT: 
“First :Orvin APPEGL.No. 15: or 1921. 
i December 21, 1923. ` ; 
. Present:—8ir Dawson Miller, Kr., 
Chief Justice; and. Justice Sir B. K. ~ 
— Mullick., KT. . 
Aa W. INGLIS—DEFBRNDANT— 
: APPELLANT 


ES yersus I 
SARJU PRASAD MISSER AND OTHERS—. 


| PLAINTIFFS— RESPONDENTS, 
Co-owners -~Profils, appropriated. by ome co-owner 


—Interest, whether payable—Interest Act (XXXII. 


of 1880). I "US ers 
Where a co-owner- has appropriated the profits 
of the Joint property for a: number of: years, he 1s 
liable, on- equitable grounds; to pay interest 
thereon.to his co-owners. [p. 575, col 2.] 
Case-law . discussed. : . 
Appeal from & decree of the Subordi- 
nate-Jüdge,.Darbhanga, dated'the 4th 
October 1923. j ; 


Messrs. S. Ahmad and P. C. Mittra, for 


the Appellant. ‘ 
“Messrs. S. M; Mullick and H: Prasad, 


for, the Respondent. 
JUDGMENT.. 


Miller, „C. Ja—1In,this case1 had pre- 


‘pared. a. judgment dealing with the 
questions in dispute in:the. appeal and 
had -arrived at the same conclusion as 
my learned: brother Mr. Justice Mullick. 
Since. then I have had an ‘opportunity 
of perusing the judgment. prepared by 
him, I agree. with him.in the con- 
clusions he.has arrived at but as he has 
dealt with. some:of the points, more es- 
pecially the question of interest, more 
fully than I have thought fit to do I 
need. only- say I concur in the judgment 
about to be delivered. , 

Mullick, J.--This appeal arises -out 
of-a suit for partition of Mouza Anar 
which wasinstituted before the Subor- 
dinate Judge of Darbhanga on the 6th 
July 1910 (which corresponds to 1317 
Fasli) and finally decreed on the 22nd 
September 1916 by an order entitling 
*the plaintiffs to recover possession of the 
lands allotted to their share. The first 
party defendant Mr. A. W. Inglis, who 
holds a one-anna proprietary share in the 
mouza was fora time in sole possession 
of the whole of it by virtue of leases 
taken from time to time from his re- 
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maining co-sharers. Between. the years 
1308 and 1314 F. S., the plaintiffs acquired: 
various shares in the mouza totalling: 5: 
annas 18 gandas 1 kauri 2 krants: and 
15 reyns and the leases in respect: thereof. 
granted by' the plaintiffs’ predecessors- 
expired on various dates between, 1309 


‘and 1314. The plaintiffs also purchased., 


from two proprietors named Pitambar 
Lal Kanth and Bodh Krishna Kanth a 


-l-anna 10-gandas share on the 6th- of: 


Assin 1314. The lease of that share in 
favour of the defendant first party expired: 


‘in the year 1321 and the plaintiffs, there- 


fore, did: not become entitle to khas 
possession of it till 1322. The prelimi- 


.nary decree in the partition. suit which 


was passed: om the 21st; September 1911" 
contained the following direction: ‘‘Plaint- 
lffs right to the extent of T-annas.]l-. 
ganda l-kauri 2-krants 15-reyns share 
in the village Pygambarpur is hereby 
declared; and it is ordered that two 
pattis be formed in respect of the plaint- 
iffs’ share, one of 5 annas 18 gandas: 
1: kauri:2 krants 15 reyns and another of’ 
1 anna 10 gandas”. It is-to be explained 
that Pygambarpur is another name for 
Anar. It was also declared that the 
plaintiffs were entitled to mesne profits. 

On an appeal being preferred by the- 
defendant to the High Court at Calcutta: 
it was held -that the plaintiffs were en- 
titled not to mesne profits. but to an- 
ordinary account as between- co-owners 
in a partition suit. Another point’ de- 
cided by the High Court waa that in res- 
pect of a block comprised in Schedule C 
of the plaint measuring 147 bighas 10. 
kathas ll dhurs the defendant was en- 
titled to a right of occupancy to the 
extent'of 10 annas 1 ganda 2 kauries and 
5-reyns. The High Court directed-that 
this block should be divided into two 
sub-blocks one representing-the portion 
in which the defendant had a right of 
occupancy and the other. representing 
an interest of 5 anrias 18 gandas 1 kauri 
2 krants and 15 reyns, in which the- de- 
fendant had no right of occupancy, and 
they directed that the sub-blocks instead 
of being partitioned among the various 
co-sharers should be sold by auction and 
the sale-proceeds rateably divided. That 
sale took place. on the 15th July 1916 
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and both sub- blocks were purchased by; 


the plaintiffs, 


' i The plaintiffs : ihareatisr made an ap- 


. 


plication ‘for the assessment -of the -com- 
‘pensation to which: they had.been held 


entitled. A Commissioner was appointed 


and he found that the total area apper- 
taining to the share of the plaintiffs, of 
which the defendant was in possession, 
amounted to 220 bighas 5 kathas and 17 
dhurs. ‘Out of this area 6 bighas-9 
‘kathas and 13 dhurs were found to be 
.non-assessable;. 9 -bighas 19  kathas :10 
i dhurs were found to be. 
‘6 bighas 11 kathas and 1- dhur were 
‘occupied .by ‘a tank; 197 bighas 5'kathas 
and 11 dhurs were ‘ordinary culturable 
lands; and 3 bighas.18 kathas and 3 
dhurs were lands. ‘in possession ‘of occu- 
-paney raiyats. The Oommissioner. has 
-assessed the 197 bighas 5 kathas 11 dhwrs 
at Rs. 12: per bigha; he has assessed the 


tank at Rs.-75 per annum; and the. 


parti or. waste lands he has assessed. at 
‘Rs. 2-8 per bigha; for the 3 bighas 8.kathas 
9 dhurs in the possession of the raiyats 
che: has allowed the khatian rent. In 
«the result;he has allowed a total -sum.of 
‘Rs. 12,951-3-3 inclusive: of interest -as 
compensation due to.the plaintiffs from 
-the year :1311 to:1323. In the earlier 
proceedings «a question arose as -to 
whether compensation-was claimable in 
respect of:any:period previous: to the: suit 
and: it was decided that the claim ` “was 
«good fora period of-6 years. A ques- 
iion also .arose-with regard to the l-anna& 


-10-gandas share which the:plaintiffs had ` 


‘purchased from the:Kanths and the lease 
in respect of which expired in.1321. ‘The 
defendant was: in possession: of this share 
in 1322 and 1323 and ‘the plaintiffs 
‘claimed compensation 'for those years. 


-The defendant.objected that an award 


as to this share could not be «made 
in the -suit :.as in 1317 .when the 
suit was instituted, the defendant’ -was 
in possession of this share as lessee and 
the. ‘plaintifis«were not- entitled to ' khas 
possession. “The. Subordinate Judge has 
disallowed the objection and has accept~ 
ed the : Commissioner's assessment ` of 


: ‘Rs. 190-11-0. ‘in.respect of it. 


"In regard -to : the assessment ag the 


plaintiff's Temaining’ interest of 5 anias. = 
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18. dandas i: auri 2 NU 15- Teyns. 
tlie Subordinate Judge has.modified-thé 
Commissioner's: -assessment : by: disallow- 
‘ing the.sum of :Rs. -22-8 per annum 
which :the-Commissioner allowed-for the 
parti-lands. ; 
"The:defendant now appeals end objects 
to ‘the Subordinate Judge's:decree. "The 
-plaintiffs file a cross-objection taking. ex- 
‘ception to the -low vassesamentiof the 
tank and he: exemption of «the igarti 
:Jands. ` ' 
Taie the “appeal. of: iud defendant 
first, itis «clear ‘that no.objection can!be ` 
-taken to the -Commissioner's ‘assessment 
of the: 197 bighas::5. kathas’.1b.dhurs. of 
eulturable!land. "The.plaintiffs:adduced 
-evidence showing, that lands .of';similar 
-quality were let*out to tenants .ateRe. -20 
iper bigha. "The. defendant declined ¿to 
‘produce any of his account . books and 
contented: 'himself “by giving-evidence 
that the:land was lable.to. annual.flood | 
‘and that it ‘should rbe assessed: atthe 
ordinary rate paid by: occupancy raiyats ` 
which was. about Rs. 3per bigha. FheSub- |. 
ordinate Judge has: declined-to „Accept 
the figure: given. by the .plaintiffron. the 
„ground jthat ithe lands are..ofvarying 


^quality,:and'.he «agrees that allowance 


:should :be.made.for bad«yeanstand -that 


"ihe Commissioner's estimate of: Rs, 12 


‘per ;bigha is -fair. and “equitable. We 
‘have -heard: nothing "from «the »learned 
‘Counsel- appearing for the appellant sto 
"lead ^us .to. hold ‘that ithe ilearned-Sub- 
ordinate ‘Judge's -firiding: is wrong. 

“The only other objection -takem by the’ 
cappellant: against the decreéis as-regards: 
'interest.: The. Subordinate -Judge has 

awarded interest at.6:per-cent. :as :part 
of the compensation, due..to:the plaint- 
‘iffs. Jti& argued -that as -the - plaintiffs 
-are not entitled to:mesne. profits: (and. as 
there was :no ‘demand ~ by: thé, plaintiffs 
for: delivery: of-possession,-interest cannot 
‘be allowed. :An -attempt was -made by 
the. respondents to:show,«that.e-,demand, 
-was in.fact made, «but: therésis-no reli- 


sable evidence: of this; andthe question 


is one-of- law, namely, : ‘whether .a co- 
owner who has appropriated:the:profits 
of the joint. ‘property: for number of 
years, is liable to refund ‘anything more 
than the’ actual ane of. aih, ‘profits, 
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` A co-sharer’s liability” to pay compen- 
“sation was decided:by. their Lordships of 
the Privy Council in Watson & Company 
' v. Ramchand Datt (1) and in a subsequent 
suitfor compensation interest was awarded 
for a period anterior to this suit but 
subsequent to the former suit [Watson 
.& Company v. Ram Chand Datt (2). The 
-question, however, is whether interest is 
allowable here for the period anterior 
to the suit. The relevant portion of 

` Act XXXII of 1839 runs as follows: “It 
is, therefore, hereby enacted that, upon 
all debts or sums certain, payable at a 


certain time or otherwise, the Court ` 


before which such debts or sums may 
be recovered may, if it shall think fit, 
allow interest to the creditor at a rate 
not. exceeding the current rate of in- 
terest. from the time when such debts 
or sums certain were pavable by virsus us 
some written iueswument at a certain 
time, or if payable otherwise, then from 
the time when demand of payment shall 
.have been made in writing, so as such 
demand shall give notice to the debtor 
that interest will be claimed from the 
date of ‘such demand until the.term of 
payment; provided that interest shall be 
payable in all cases in which .it is now 
payable by’ law." In Huwropersaud Roy 
v. Shama Persaud Roy (3) their Lord- 
ships of the Privy Council considered 
the question whether these words did 
‘not debar the Court from giving interest 
-on mesne profits, The suit was for 
recovery of possession and mesne.profits 
by & younger brother: against his elder 
brother in respect of his share of the 
family property. which had been pre- 
viously separated by private partition, 
Their. Lordships pointed out that the 
proviso in the Interest Act referred to 
the state of the. law and practice in 
India independently of the Statute and 
im regard to earlier cases. cited before 
them. in which interest on mesne profits 
had been allowed for a period anterior 
-to the suit they observed that they 
were far.from saying that these cases 
' (1 18 O. 10; 17. I. A. 110; 5 Sar. P. O. J. 535; 9 
.Ind. Deo. (s. 8) 7 (P. 0). ` G MN 
. (9).23 O. 799; 12 Ind. Dec. (N. y 531. ; 
A ; V 3.0. 654; 1 O. L. R. 499; 5 1. A. 31; 3 Sar 

P. O. J. 782; 3 Suth. P. O. J. 495; 2 Ind. Jur. 284; 
oI Ind, Dec. (8. 8.) 1000 (0) ^ > 


^ 


restitution, 


. Muhammadan 


5 

` 259. 

š e 36 Ind Oas. 87; 38 A. 581; 14 A. L. J. 1055; 
' 21 O. 


. ` 1954 


had been wrongly decided. It was clear 
that in their Lordships’ opinion interest 


, could be granted on equitable grounds 


though in the circumstances of the case 
before them they gave. interest only from 
the date of the institution of the suit. 

Next we find that while in cases of 
section 144 of the present 
Civil Procedure Code makes provision 
for proper orders as regards payment 
of interest or damages, the principle ° 
has been applied to cases where money 
deposited in Court has been withdrawn 
by one party on an undertaking to 
re-pay the amount but without any under- 
taking to pay interest. Alagavpa Chettiar 
y. Muthukumara Chettiar (4). ; 

In a land acquisition case where one 
party had withdrawn the amount.allowed 
as compensation hy the Lar? Acqui 
uon Court.and the amount was after- 
wards reduced on appeal, the Court in 
exercise of its inherent powers directed 
the payment of interest over the excess. 
O of Ahmedabad v. Lavj Mulji 
5). 

. In Hamira Bibi v. Zubaida Bibi (6) a, 
widow was allowed 1o. . 
take possession of her nusband's estate 
in order to satisty her dower-debt with . 
the income of it, and there was no agree- 


‘ment, éxpress or implied, that she should ~ 


not be entitled to claim any sum in 
excess of her actual dower. It was held 
by their Lordships ofthe Privy Council 


-that on equitable considerations she was 


entitled ,to some reasonable compensa- 
tion, not only for the labour &nd res- 
ponsibility imposed on her for the proper 
preservation and management of the 
estate, but also for forbearing to: insist 
on ‘her strict legal rights -to exact 
payment of her dower on the death of 
her husband and such compensation for 
forbearance -to enforce a money payment 
was best calculated on the basis of an 
equitable rate of interest. 


(4) 42 Ind. Cas 836; 41 M. 316; 22 M. L, T. 162; 
(1917) M W. N. 669. , 
©) 10 Ind. Oas. 818; 35 B. 255; 13 Bom. L. R. 


W. N. 1; 18 Bom. L. R. 999; 31 M. L. J. - 
20 M.L. T. 505; 4L. W. 602; (1916) 2 M. 
N. 551; |^ L. W. 57; 25 O, L, J, 517; 43 I; 
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In Muhammad Abdul Gaffur Rowther 

v. Hamida Beevi Ammal (T) the plaintif 
a Muhammadan lady sued for her share 
ón taking accounts of the business which 
was carried on by her father while he 
was alive and which was continued by 
.her brothers, the defendants, after his 
death, the amount due to the plaintiff 
being utilized by her brothers. It was 
contended that there was no established 
* practice as to interest being payable to 
a Muhammadan lady claiming interest 
on &n unascertained sum of money due 
to her as her family business. It was held 
following the decision of their Lordships 
of the Privy Oouncil in Miller v. Barlow 
(8) to the effect that Indian Courts are 
Courts thoth of law and of equity, that 
the Court was competent to award as 
damages interest not covered by the 

: Act. The learned Judges. also drew at- 
“tention to the observation of Lord Her- 
schell in London, Chatham and Dovar 
Railway Compariy v. South Eastern Raal- 
way Company (9) to the effect that the 


hands of the Courts in England were ` 


tied as to awarding interest on equitable 
grounds by previous decisions; and they 
decreed interest in the suit before them 
on the ground t there was no such 
course of decisions in this country. : 
In Khetra Mohan Poddar v. Aswini 
Kumar Saha (10) the plaintiff had ‘sup- 
plied cloth’ to the minor defendant's 


father ‘and sued’ for the recovery of the" 


value of -the cloth on adjustment of 
‘-accounts and for interest on the said 
sum. One of the questions raised was 
whether the minor was liable for interest. 
The Court, having regard to the long 
time during which the plaintiff had been 
kept out ofthe money,. awarded interest 
at 6 per cent, as damages. They were of 
opinion that’ interest could be given in 
cases where it.was not recoverable eithér 
under contract or the provisions of the 
Indian Interest Act. ^ 
In my opinion interest should be 


7) 52 Ind. Cas, 505; 42 M. 661; 95 M. L. T. 

; 36 M. L. J. 456; (1019) M W. N. 484. 

(8) (1871) 3 P. O. 733; 8 Moore P. O. (n. s) 121; 
14M. T A. 209; 3 E R. 260; 20 E, R. 765; 2 Sat. 
j, 499; 63 L. J. Ch. 93; 1 R. 275; 69 


Cas. 667; 22.0, W. N. 488, 


x 
sar 
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given in bhis case on equitable grounds. 
The defendant has hed the use of the 
rents and profits in respect of the share 
of the plaintiffs for. many years and it is 
obvious from the course which this liti- 
gation has taken that he has left no 
stone unturned to prevent the plaintiffs 
from taking possession. As he is the 


_owner of an indigo factory it is presumed 


that he is a man of ordinary business 
habits and that he invested. the money 
for his own benefit. š i 

In these circumstances, I think the 


.order granting interest as damages must 


be affirmed. The rate being only 6 per 
cent. is certainly fair. . 

This disposes of the appellant’s conten- 
tions and there remains for considera- 
tion only the cross-objection preferred 
by the plaintiffs. ; 

The first point is as regards the as- 
sessment: of the tank, for which the 
plaintiffs claim Rs. 300 per annum. The 
defendant called witness Mitan Momin 
to prove that: the tank was never settled 
with any fishermen., For the plaintiffs 
a witness .named Ramkissun .Misser 
deposes that he happened to be. present 
at the defendant's factory when the set- 
tlement of the tank was made in 1399 
F. 8. and that the rent agreed was Rs. 300. 
A witness named Jokhan Malah for 
the plaintiffs also deposes that in 1318 
he and his co-sharers paid Rs. 300, in 
1320 Rs. 400, in 1321 Rs. 400, in 1392 
Rs. 300, and in 1323 Rs. 400 for a lease 
of the tank. The Commissioner saw the 
tank and assessed Rs. 75 per anmum as 
the value ofthe fish taken from it. The 


"learned Subordinate Judge has accep 


ed.this finding and declined to rely 


: upon the evidence of Ramkissun Misser 


and ofJokhan Mallah. Jokhan Mallah 


. States that he received a patta each year, 


but no pattas are produced and his 
explanation, that he gave them back to 
the defendant, cannot be accepted. There 
is also no reliable evidence that. this 
tank has been let every year or produced 
fish worth Rs. 300 every year and that 
the Commissioner was wrong in taking 
Rš. 75‘as a fair average price for good 
and bad years. It is true that the de. ' 
fendant has not produced his account 
books to. show what was the ‘profit, if 


^ 
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any, but. the Subordinate Judge has 
evidently considered it prudént to reject 
the ‘testimony of Ramkissun Misser, 
-who appears ‘to be a-chance witness, and 
‘ef. Jokhan “Mallah who does not appear 
^to- be very ‘convincing, and to accept 
“the Commissioner’s estimate which was 
“fornred .after local : investigation. In 
‘these circumstances; I do not ‘think ‘it 
"woüld'be proper'to disturb'the Subor- 
dinate Judge's'finding “on this point. 
"Phen:as regards the parti or waste 
lands, the Subordinate Judge has dis- 
-allowéd' ‘the .Commissioner’s estimate of 
'Rs.:2-8 per'"bigha. "The.land only mea- 
-gures 9 bighas and'odd: and the amount is 
trifling. The Commissioner found some 
òf- the -lands "under cultivation at the 
‘time of-his visit to the locality and he ap- 
-pears:to have'been considerably influ- 
enced by.the reasanable attitude of the 
plaintiffs ‘with-regard to ‘this’ part of 
"the ‘case, The ‘plaintiffs claim that in 
‘any case'these "lands “could always have 
“been - uséd*for pasture, but there is no 


‘evidence'of-this; nor is there any evi-- 


‘dence’ that’-the lands have been .regu- 


urly cultivated since 1911. The Commis- , 


‘sioner found crops on plots 570 and 
“B71, “but ‘that-was in 1917; and there is 


¿nothing "to'Show' that the lands were 


reultivated: or" capable of ' producing “any 
profit*béfore'that‘date. 'I ‘think, in the 
: circumstances, ‘sufficient reason “has not 


ibeen-shown for:setting aside the learned , 


‘Subordinate ‘Judge's ' finding’ ‘that “the 
plaintifs are'not entitled -to.any compen- 
-Bation'for "this gniall area. 

' Thé result, ‘therefore, is-that the appeal 
tand the eross-objection are both dismiss- 
` éd svith ‘costs. 

"Z..K. "Appeal and. Cross- 
objection dismissed. 





SRANGOON-HIGH: COURT. 
INsoLVENoY: Osss No*@60 oF 11923. 
¥Mar¢h "12, (1924, 
“Present:-—Mr. Justice Rutledge. 
‘Inthe: matter of 7BULABAT-: SAGER- 
š ;L—INSOLVENT. ` 
PR i "Tlowns Insolvency . Act-(III of 1909), 
8. 17, 
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Paragraph 23 of Schedule H to the PresidencY 
Towns Insolvency Act, does not apply to'the case 
of a secured creditor. 

A secured creditor of an insolvent can claim 
interest atthe contract rate upto the time of 
realisation 
. Reference by the Deputy Registrar for a 
decision as to whether a secured creditor 
is entitled to be paid interest on-his debt 
at the contract rate. i 

Mr. S. N. Sen, for the SR. :M. M. “A. 
Chettyar Firm—Secured Creditors. 

Mr. Halker, for the Insolvent. 


JUDGMENT.—The. question comes 
before the Court ‘for a ruling as to 
whether a secured creditor. can claim 
interest at contract.rate beyond the date 
of the adjudication of the insolvent. The 
Official Assignee confirms my recollec- 
tion that the practice hitherto has always 
been that interest at contract rate was ` 
allowed up to the time of realization. 


"The Deputy Registrar seems to have had 


some doubt as to whether paragraph 23 


_of the Second Schedule.to the Presidency 


Towns Insolvency Act would apply-to th 
case of a secured creditor, - 
‘In my view, that paragraph applies to 
unsecured debts. The wording of the 
proviso to section’ 17 seems to me clear. 


“The section vests, on adjudication, all 


the property of the insolvent in the 


-Official Assignee; but the .proviso,goes 


on ‘to state: "that this section shall.not 
affect the power of any secured-creditor-to 
realize or otherwise deàl with his secuxity 
in the same manner 85 he woüld have been 
entitled to realize or-deal with it if this 
section had not been passed." 

The words “in the same manner" and 


""to.deal with it" preserves his.power .to 


charge interest at the rate agreed upon 
up to the time his debt is paid;.and, 


in the paragraphs of thé Second Schedule 


3 


esidency ] 
Sch. LI; para. 238—Secured creditor—Interest ~ 


dealing with the taking of, accounts of 
mortgaged property and the sale thereof 
—especially paragraph‘ 20—there is no 
suggestion that the interest ‘there men- 
tioned should be different from ‘that of 
the contract rate. 

I .am, :therefore, of opinion *thát a 
secured” creditor ean claim interest*at . 
contract rate up to the’ time of ‘realiza- 
tion, and I direct ‘that’the-propertyin ques- 
tionsbe sold in. accordance with form't14, 

Z E . Order accordingly, ~" 


[3 
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PATNA HIGH COURT. 
CriminaL Revision No. 605 or 1928. 
. January 14, 1924. 
Present :—Mr. Justice Ademi and 
Justice Sir John Bucknill, Kr. 
Musammat BHAG'W A'TIA AND OTHERS— 
. ' PETITIONERS . 


"versus Ë 
EMPEROR—OPPosrTE PARTY. 
Criminal Procedure Code (Act V of 1898), ss. 177, 
* 179, 180, 581—B1gamy and abetment of bigamy, 
where  triable—Ordsr of commitment—Sessions 
Court, jurisdiction of—Hagh Court, when can im- 
terfere i 
n offence of bigamy is only.triable ina Court 
which has territorial jurisdiction over the place 
where the offence was committed. [p 579, col. 1] 
Persons -accused of abetting the commission of 


bigamy are only triable by the Court within whose . 


territorial jurisdiction the abetmens takes place 
thid 
[ A ] int of jurisdiction can be raised at any 
stage. [p 578, col 1.] ; 
‘An order of committal to the Sessions 
Oourt is an order under section 531 of the 
Oriminal Procedure Code. [p 578, col. 2] i 
` The High Court can interfere in revision to set 
aside an order of committal to a Sessions Oourt 
which has no jurisdiction to try the offence cóm- 
mitted. [p. 579, col. 1.] : 

Criminal revision against an order of 
the Magistrate, First Class, Buxar, dated 
the 29th August 1923. . NN 

Messrs. S. P. Varma and H. P: Sinha, 
for the Petitioners. = - ; 

Mr. G. C. Pal, for the Crown. 


JUDGMENT. 


Bucknill, J.—This is an application 
in Criminal Revisional Jurisdiction made 


‘to this Court by six persons who have - 


been committed to the Court of Sessions 
at Arrah by a Magistrate of the First 
Class at Buxar on charges connected with 


`. gections 494 and 494/109, Indian Penal 


Code (marrying again during the life- 

time of husband). ' 
The circumstances are rather , per aliar 

and the objecfion which is taken to the 


&ommitting order is to the effect that: 


the Committing Magistrate had no juris- 
diction to commit the case to the Sessions 


. Court at Arrah and that the Sessions - 


at Arrah had no jurisdiction to 
eae case. Asa matter of fact the 
cass was already taken up by the Ses- 


pions Judge, 


a C 
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` who are now before this Court, objecting | 


to the jurfsdiction of his Court on the 
ground that the Magistrate of Buxar 
had no jurisdiction to commit the case 
for trial to his Oourt. The Sessions 
Judge, however, in discussing the appli- 
cation which was made to him, eame to 
the conclusion that, in the first place, 
he was not satisfied that the commitment 
was illegal, and, secondly, that he, as 
Sessions Judge, was not in & position 
legally to make any reference to this 
Couri. He, however, allowed the trial to 
stand over until the applicants had an 
opportunity of moving this Court in 
Revisional Jurisdiction and "this they 
have now done. E 


Now, to the facts connected with the 
charges upon which the applicants have 
been committed to take their trial; it is 


. necessary for me to refer. The first appli- 


cant is named’ Musammat Bhagwati. 
She was married, it is alleged, to one 
Deonarain some 7 or 8 years ago. They 
lived in the Shahabad District. The 
second applicant is her mother Musam- 
mat Ramdasi. She appears to have 
lived at a place called Nilphamari, which 
is in the Province of Bengal and not 
within the jurisdiction of this Province. 
The third applicant is Lachmi Narain. 
This was the man to whom, it is alleged, 
that the first accuséd was married in 
Bengal at this place Nilphamari, .the 
first applicant's first husband Deonarain 
being still alive. This isthe bigamous 
alliance of which complaint is made in 
this Court. The fourth rpplicant Hamed 


. Ram Prasad was the fathe: of her second 


husband Lachmi Narain. ‘(be fifth 
applicant was Lachman Ram, who is the 
grandfather of the first applicant, .and 
the sixth applicant, Raghunath Ram, 
is her uncle. .The case for the prosecu- 
tion appears to have been that long 
after Bhagwati had’ been married to 
Deonarain, her mother came up tothe 
Shahabad District and Bhagwati was 
naturally enough, sent: by her husband 
together with her grandfather to go 
and see her. She never came back, but, 


by | ` it is alleged, went with her mother, and, 
but an application was - 


riadé to him on behalf of the-applicants, . 


presumably, at her mother's instigation, 
to-Nilphamari .in Bengal where: shy 


Zr 
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‘was bigamously married to tLachmi 
Narain, the third applicant. ° 
It is not clear from the Committing 
Magistrate's order exactly what part 


Bhagwatis mother took with regard- 


to the alleged abetment of the offence of 
bigamy with which Bhagwati and Lachmi 
Narain are substantively charged ; nor 
is it in the least clear what parts Lachmi 
Narain’s father or Bhagwati's uncle and 
grandfather took in abetting the offence. 
The learned Counsel who has appeared 
for the applicants here, stressed the 
distinction which must be drawn between 
the first applicant, her second husband 
and the third applicant on the one part 
and the rest of the applicants who were 
charged with abetting the offence of 
bigamy. So far as can be seen from the 
committing order, the only charge which 
has been made against the first and 
third applicants is in effect that of the 
bigamous marriage outside the jurisdic- 
tion not only of the Magistrate at Buxar 
and the Sessions Judge of Arrah but 
also of this Province. With regard to 
the abetment it is not clear as I have 
.said where itis alleged it took place; 
but I can’ see nothing in the order 
which, possibly, with the exception of 
the case of Bhagwati’s mother, could be 
taken to show’ that the abetment alleged 
against Bhagwatis grandfather and 
"uncle took place other than within the 
jurisdiction of our local provincial Courts, 
"With regard to the father of Lachmi 
Narain (ie, of Bhagwati’s second hus- 
band) I can see nothing in the commit- 
ting* order which indicates where his 
abetment is alleged to have taken place ; 
and J can only imagine that such abet- 
ment is presumed to have taken place 
at the locality where his son was married 
to’ Bhagwati. The commitment order is 
indeed extremely unilluminating and in- 
"exhaustive. : 
The question of what jurisdiction ove. 
these different applicants was held by 
` the Magistrate of Buxar and by the 
Sessions Judge of Arrah was not’ ap- 
parently raised before the Committing 
Magistrate but’ was only brought up 
when the matter came up before the 
.Bessions Judge; but a point of jurisdic- 
ton can be raised at any stage. Here 
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itisnot& point which can be dismissed 
without very' careful "consideration. In 
the Criminal Procedure Code'it will be 
observed that section 531 points out: 
“No finding, sentence or order of any 
Criminal Court shall be set aside merely 
on the ground that the inquiry, trial 
or other proceeding in the course of 
wbich it was. arrived at or passed, took 
place in a wrong sessions division, dis- 
trict, sub-division or other local area, 
unless it appears that such error has in 
fact occasioned -a failure of justice.” 
Tt is common ground that an order: of 
committal to the Sessions Court is an 
order under this section. It is not, 
however, at all clearthat the provisions 
of this section contemplate a case in which 
there has been an order by a Court which 
had no territorial jurisdiction: at all; such 
as ina case in which jurisdiction could 
only properly have been exercised’ by 
some Court outside the territorial limits 
of the jurisdiction of a Provincial High 
Court. There is, however, nothing in the 
section itself which limits in any way its 
operation. But under section 177 of the 
Criminal Procedure Code it will be observ- 
ed that it is laid down that: “Evéry offence 
shall ordinarily be inquired into and 
tried by a Court within the local 
limits of whose jurisdiction it was com- 
mitted" and by section 179 itis further 
laid down that: “W hen a person is accus- 
ed of the commission of any offence by 
reason of anything which has been done, 
and of any consequence: which has 
ensued, such offence may be inquired 
into or tried by & Court within the 
local limits of whose jurisdiction any 


such thing has been done, orany such 


consequence bas ensued." By section 
180 which reads "When an act is an 
offence by reason ofits relation to any 
other act which is also an offence or which 
would bean offence ff the doer were 
capable of committing an offence, a 
charge of the first mentioned offence 
may be inquired into or tried by a 
Court within the local limits of whose 
jurisdiction either act was done”. It 
is, in illustration (a) pointed out that; 
“A charge of abetment may be inquired 
into or tried either by the Court with- 
in the local limits of whose. jurisdiction 


` Bbeiment,. however, 
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the abetment was committed, or by the 


- Court ‘within ‘the local -limits of whose. 
' jurisdiction the 


offence abetted was” 
committed.” : LN SE LOS 
. Now, as’ I have said already, the posi- 
tion here as shown in- the ‘somewhat 
unsatisfactory committal—order with - 
regard to the two persons who are said 
to have been the actual contracting parties’ 
in the bigamous alliance, indicates an 
offence committed outside the borders of 
this Province. There arises, therefore, 
with regard to them, little doubt that- 


-the Court of the Sessions Judge ’ at 
. Arrah has no jurisdiction to try them 


for an offence committed -at Nilphamari 

in Bengal. : ] du 
With regard to the abettors, the com- 

mittal orderleaves one in the-dark as to 


the alleged venue of the abetment. The 
of the father of 


' Bhagwatis second husband (Lachmi 


>” 


Narain) does notappear, on the face of 
committal order, to have taken place 
within the limits of the jurisdiction of 
the Sessions Court of Arrah ; though he 


is said to have a house at Jamshédpur.. 


in another District of this Province. The ` 
question arises then as to what should 
bethe procedure which should be adopted 
by this Court? There are authorities 
which seem to indicate.that, in certain 
cases, a transfer to a Court which undoubt- 


‘edly: has jurisdiction is proper-where a- 


Gommittal order has been made by a Court. 


which hssno jurisdiction. But, where ` 


extra provincial jurisdiction ia’ concérn- 


ed, I take it that this Court has no power.” 


to order such a transfer to the jurisdic- - 
tion of a Court in another Province: 


-though it might suggest through a pro-~ 


per channel that action might be teken by 


, an appropriate tribunal in another Pro- 


vince where jurisdiction over the matter 
in question seemed, to lie; and, there-- 
fore, no question 
well arise in this case. On theother hand 
it has been suggested that, posBibly,-. it 


would be best not to interfére with the. 
committal order but simply. to inform .” 
- the Sessions Judge that he Has no power - 


to try the substantive offence with which ` 
the first and third applicants are charged; 


jeaving the complainant to “take Such. 


wf 
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of’ ‘transfer’ can.. 


big 


Steps as: Rie may be advised to take in the 


'proper-Ceurt ; wherever that may be., 


The third alternátive in this case is to 
quash the eómmittal.order,so far as, it 
relates to those persons whose offénce, if 
any, seems clearly, on the face of the com- 
mittal order, not to have occurred within 
the limits of the jurisdiction of this Pro- 
vince, Now those persons to "whom this 
last alternative applies are clearly Musam- 
mat Bhagwati, the woman who is said to 
have bigamously married Lachmi Narain 
and’Lachmi Nafain himself.’ The offence 
committed by those two persons is said 
to have been committed, if at all, at 


Nilphamari in Bengal outside this: Pro- ' 


vince. lam also inclined to think that 
on the face of this obscure committal 
order the same remarks must also apply 
to Ram Prasad, the father of Lachmi 
Narain, for, although in the committal 
order it. states that he has a house at 
Jamshedpur which is in this Province 
where Bhagwati and Lachmi Narain are 
said to have been recently residing, I can 
find nothing showing before the offence 
was committed, that any abetment by Ram 


Prasad,took place in: this Province. In : 


may view, therefore, the committal order 


mat Ramdasi, whether the abetmant “of 


the offence -of bigamy took. place other 
than inside this Province. - It is probable 
that with regard to the mother, if there 
was by her-any abetment of the offence 
it took- place both in and- outside this 
Province: ` With regard to Bhagwati's 
grandfather and uncle, Ican see nothings 
in -the committal. order which indicatés 
that -they ever: - left this : Province 


although there may be -something in ' 


evidence which we have not seen which 
shows- to` the contrary effect. With res 


erin, Bee! Les wire 9 


een, IN ae 
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gard to these three persons, the commit- 
tal order must stand. . 

The result is that with regard to the 
first, third and fourth applicants the com- 
mittal order will be quashed and with 
regard toathe second, fifth and sixth the 
committal order will be, maintained. 

I think that I ought, with regret, to 
say that in this case the commitment 
order wasnot well drawn up, conveyed 
insufficient information and shows signs 
either of haste or lack of what is requisite 
jn such a record. 

Adami, J.—1 agree. ' 

XK. 8. D. Revision partly accepted. 





CALCUTTA HIGH COURT. 
APPLICATION FOR LEAVE TO APPEAL TO 
His MAJESTY IN COUNCIL. 

October 8, 1923. 
Present:—Justice Sir Asutosh Mookerjee, 
, Kr., and Justice a N. R. Chatterjea, 


T. 
BARENDRA KUMAR GHOSE— 
PETITIONER 
versus 


Ps EMPEROR-—O»rosrTB PARTY.. 
Letters Patent (Cal), cl. 41—Privy Council 


l—Prineiples | applicable— Penal 
V of 1860) s. $4, construction . of 
sentence—Security for 


, criminal a 
Code (Act 


costs. 
"As His Majesty the King is supreme over all 
. Tight of appeal in all cases, civil and criminal, 
. to the King in Council, exists, from the highest 
Court of each separate Colony, Province, State or 
Possession, whether it be a Court of error or 
' not, except so far as the prerogative in this 
behalf has been expressly surrendered. Criminal 
proceedings, however, are, in practice, reviewed 
only if it is shown that bya di of the 
forms of legal process, or by some violation of the 
“principles of natural justice, or otherwise, sub- 
. stantial and grave injustice has been done. The 
Judicial Committee do not, as & rule, advise His 
Hanes questions of great and general importance, 
"a = 1 
due Yid orderly administration of the law is 
` shown to be interrupted, or diverted into a new 
course, which might oreate & ‘precedent, for the 
‘future, and where there are no other means of 
"preventing these consequences Such appeals lie 


gither 
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ersons® and Courts within his Dominions, a. 


appen in criminal cases, except’ 


to occur often, are raised, and where the - 


by the right of grant, in pursuance of leave. 
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obtained by the appellant from the Oourt appena 
from, or by reason of special leave granted by the 
Judicial Committee Tho latter appeals , arise, 

either where the Court below does not possess 

power to grant leave to appeal, or where leave to 

appeal has been refused by the Court below, or , 
where the leave to appeal was granted on some 

special point and the appellant wishes to raise 

points not included in tho leave to. appeal. But 

whether leave is granted by the Court appealed 

from or by the Judicial Committee the answer 

to the question, whether the case isa fit one for 

appeal, must depend on the same considerations ; 

the grant of the leave to appeal is a ste ancillary 

to the determination of the appeal, and the prin- 

ciples which regulate the ultimate decision of 

the appeal cannot be ignored when an application 
for leave is examined. [p. 581, cols. 1 & 2.} 

Where there is no provision like clause 41 of 
the Letters Patent of the Calcutta High Oourt 
applicable, no Indian Court can grant leave to 
appeal to His Majesty in Oouncil ina criminal 
matter In such cases the remedy is by an 
application for special leave to His Majesty in 
Council. [p. 584, col. 1] : ` 

When leave to appeal in a criminal matter is 
granted under clause 41 of the Letters. Patent of 
the Calcutta High Court, the Court has power to 
stay execution of the sentence under ap subject 
to such orders as may be passed by their Lord- 
ships of the Judicial Qommittee. pu 

In such a case the appellant should not be 
required to furnish security for the costs of the 
appeal [p. 589, col. 1.] . . 

view of the deep-seated divergence of judi- 

cial opinion’ in every superior Oourt in India as 

to the true interpretation of section 34 of the 

Penal Code, the correct construction of that section 

is a fit matter for the attention of His Majesty in 

Council. [p. 587, col. 2; p. 588, col. 1.] ` 
Case-law discussed. 


Application under clause 4l of. th 
Letters Patent for leave to appeal to His, 
Majesty in Council, : 

Messrs. H. D. Bose, Arabinda Ray and, 
S. C. Chaudhuri, for the Petitioner. 

Messrs. B. L. Mitter and S. Ray, for the 


. Orown. 


_JUDGMENT.—This is an applica- 
tion for leave to appeal to His Majesty 
in Council under clause 41 of the Letters 
Patent, which isin the following terms: 

“41, And We do further ordain that, 
from any judgment, order or sentence \ 
of the said High Court of Judicature 
at Fort William in Bengal, made in the 
exercise of Original Oriminal Jurisdic- 


_tion, or in any criminal case where any 


point or points of law have been re- 
Served for the opinion of the said High , 
Oourt.in manner hereinbefore provided, ` 
by ‘any Court ‘which “has exercised 
Original Jurisdiction, it- shall be la 
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for the person aggrieved by such judg- 
ment, order, or sentence to appeal to 
Us,’ ‘Our heirs or successors in Council; 
provided the said ‘High Oourt shall 
declare that the case is a fit one for 


-Buch appeal and under such conditions 


£ 


as the said High Court may establish 
or require, subject always to such rules 
and orders as We may, with “the advice 
of Our Privy Council, hereafter make in 
that behalf.” 

. The petitioner Barendra Kumar Ghose 
was placed on his trial at’ the last 
Sessions, before Mr. Justice Page and a 
Special „Jury, on charges under sections 
302 and 394, Indian Penal Code. The 
Jury returned & unanimous verdict of 
guilty on the charge of murder and 
Mr. Justice Page thereupon sentenced 
the prisoner to death. A certificate was 
then obtained on his behalf from the 
Advocate-General, under clause 26 of 
the Letters Patent, that in his judg- 
ment, whether an alleged direction and 
an alleged omission to direct the Jury 
did not in law amount toa misdirection 
should be further’ considered by the 
High Court. The question was accord- 
ingly argued before a Full Bench. On 
the 26th September, 1923, the Full 
Bench delivered judgment and ordered 
that the application madeby the prisoner 
under clause ' 26 do stand dismissed. 
The present application was made on 
the 3rd October, 1923, for a certificate 


under clause 41 that the case is a fit’ 


one for appeal to His Majesty in Council, 

The matter has been exhaustively argued 
before us on behalf as well of the 
prisoner as of the Crown ànd our atten- 
tion has been ‘invited to the relevant 
authorities on the subject. 

It is indisputable that as His Majesty 
the King is supreme over all persons 
and Courts within his Dominions, a 
right of appeal'in all cases, civil and 
criminal, to the King in Council, exista, 
from the highest Court of each Separate 
Coleny, Province, State or Possession, whe- 
ther it be a Court of error or not, except 


so far as the prerogative in this behalf ` 


has been expressly surrendered; Cushing 
v. Dupug (1, Inre Wi Matua's 


` (1) (1880) 5 App. Cas. 409; 49 L, J, P. O. 63; 43 
L. T. 445. : 
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" 


Will (2). Oriminal E however, 
are, in practice, reviewed, only if it is, 
shown that by a disregard of the forms . 
of legal process, or by some violation 
af the principles of natural justice, or : 
otherwise, substantial and grave injustice . 
has been done. The Judicial Committee 
do not, as a rule, advise His Majesty 
to grant appeals incriminal cases, except 
where questions of great and general. 
importance, likely to oceur often, are 
raised, and where the .dueand: orderly 
administration of the law is shown to 
bé interrupted, or diverted into a new. 
course, which might create a precedent 
for the future, and where there are no 
other means of preventing these con- 
sequences. Such appeals lie either by 
the right of .grant, in pursuance of 
leave obtained by the appellant from the 
Court appealed from, or by reason of 


‘special leave granted by the Judicial 


Committee. The latter appeals arise, 
either where the Court below does not 
possess power to grant leave . to 
&ppeal, or where leave to appeal has 
been refused by the Oourt below. or 
where the leave' to appeal was granted 
on some special point and the appellant. 
wishes to’ raise points not included in ` 
the leave to appeal: Rex v. Louw (3), 
Daily Telegraph Co. v. Mc Laughlin (4), 
Victorian Railway Commissioners v. 
Brown (5) and Albright v. Hydro-Electric 
Power Commission of Ontario (6). But 
whether leave is granted by the Court 
appealed from or by the Judieial.Com- ' 
mittee, it is plain that the answer to 
the question, whether the case, is °a fit 
one for appeal, must depend on the . 
same considerations; the grant of the 
leave to appeal is:& step ancillary to 
the determination of the appeal; and 
the principles which regulate the ultimate 
decision of the appeal cannot obviously 


24 T. L. ` 
91 L. T. 


wag 909) 4. O. 448; 78 L. J. P. O. 17; 

nE AnA Ó O, 412, 73 L. J. P. ©. 65; 

G) (106) A. "76, ` 73 L. J. P. O. 95; 91 L. T. 

333, 20T L R.67 

A (1909) 4. O. 381; 75 L. J.P. O. 65; 95 L, T 
R 644. 


a) (1988) A. O 167; 92 L. J, P, M 80; d38L. T, 


z 
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e 
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be ignored when an application for leave: 


is. examined: Ibrahim v. Reg. (7). 
The judicial pronouncements on the 
subject fall broadly into two divisions, 


` aecording as they were made in Indian 


cases or in Colonial cases. The decisions 
in Indian cases, again, may be con- 
veniently ‘considered in >two . groups, 
namely, first, those that had reference 
to sentences in original criminal trials 
governed by clause 41 of the Letters 
Patent or a provision of like import, 
and, secondly, those that arose’ out of 
appellate decisions not subject to. the 
operation of clause 41:or a similar rule. 
-In the first group of Indian cases, ‘the 
earliest decision which has been brought 
to our notice is that. of Pooneakhoty 
Moodeliar v. Reg. (8). The appellant had 
heen convicted’ at a Sessions held on 
the Orown Side of the Court of the 
. Recorder of Bombay on a charge of 
uttering a forged receipt for money, with 
intent to defraud the Hast India Com- 
pany. 
appeal from the Court of the Recorder. 
The Judicial Committee considered the 
appeal on the merits, affirmed the con- 
,vietion in respect.of one offence, but 
reversed the judgment as erroneous in 
respect of another olfencs. Important 
' questions of law ineluding a question of 
jurisdietion, were involved in the appeal, 
The next case in point of time is that of 
Aga Kurboolie Mahomed v. Queen (9). 
"The appellants were tried on 
“assault and battery, in the Supreme Court 
at Calcutta before Sir John Peter Grant 
and adury,and were convicted A Rule was 
` granted toset aside the verdict but Was 
discharged, Sir Edward Ryan, ©. J., dis- 
senting. The Supreme Oou1t at the 
“same time gave leave to appeal to Her 
Majesty in Council. The Judicial Com- 
mittee heard the appeal on the merits 
and directed that the Rule for new 
, trial be made absolute; and they also 
intimated their hope that the indietment 
would not be further prosecuted. Tt may 
be noted that when the Judicial Com- 


(n 0914) A. O 599 at p 615,83 L J P. G 185; 
ul L 'LR 


T 20, 307 383, 24 Cox O. C 174 
(1835) 3 Knapp 349; 19 Ie R. 084. 
(9 3 M.L A. 104, 4 Moo P. 0.239; 1 Sarp, 


0. J. 261; 18 E, R, 163; 13 E, R, 293, 
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The prisoner obtained leave to. 


charges of. 


7 Ind. Dec. (x. &) 915 


Teed 


mittee (Lord Brougham, Lord Campbell, 
Knight Bruce, V. C. and Dr. Lushington) 
heard the appeal, Sir Edward Ryan sat 
as Assessor. These two cases, as.sve shall 
presently see, stand in a class- by them- 
selves, and were not followed in the 
case of Queen v. Eduljee Byramjee (10) 
There the petitioners applied for leave 
to appeal from a conviction for felony. 
at a trial held in the Supreme Court 
of Bombay before Bir Henry Roper, 
C. J., and Sir Erskine Perry, J., and & 
Jury who returned a verdict of guilty. 
Dr. Lushington who delivered the judg- 
ment of the Judicial Committee ruled 
that there was no power reserved to the 
Crown by the Charter ofthe Supreme 
Court, 1823, which conferred on that 
Court and that Court alone full and 
absolute power and authority to allow 
or deny appeals in criminal causes. With 
this may be compared the decision of 
the Judicial Committee in In the Matter 
of Abraham Ames (11, where leave 
granted on an ez parte &pplieation to 
appeal from a criminal proceeding in 
Jersey, was recalled.. The same, view 
was reiterated in Queen v. Alloo Parco 
(12. We next come to the case of Nga 
Hoong v. Queen (13), where an appeal 
was allowed from a judgment on a con-. 
vietion by the Supreme Court at Calcutta 
in a case of murder, The prisoner was 
tried before Sir James Colvile, C. J., 
and a Jury, who returned a verdict of 
guilty. A question of jurisdiction, which 
had been. reserved, wag argued before 
the Full Court. The Chief Justice and 
Baller, J., held that the Court had 
jurisdiction, while Jackson, J., held that 
the Court had no jurisdiction. The 
question turned upon the construction 
of section 56 of Btat. 9, Geo. IV, c. 74, 
The Judicial Committee held that the 
Oourt had no jurisdiction and annulled 
the conviction. In Inthe Matter of Mac 
Crea (14), which was approved in Jn the 
(10) 3 M L A. 468, 5 Moo. P. C. 276; 1 Sar P. 


305; 13 E R. 577; 13 E R 496 
(11) (1814) 3 Moo P Q 409, 13 E 


702, 15 A. 310; 6 Sar 
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matter of Rajendro Nath Mukerji (15) the 
prisoner was convicted of offences under 
‘sections 420 and 511, Indian Penal Code, 
and was sentenced to imprisonment. 
The High Court of Allahabad refused 
to certify under section 32 of the Letters 
Patent of 1866 that the case was a fit 
one for appeal to, His Majesty in Council. 
The Judicial Committee declined to grant 
special leave. Lord Halsbury .observed 
that there were no doubt very special 
and exceptional circumstances in which 
` leave to appeal was granted in criminal 
cases, but it would be contrary to the 
practice of the Board and very mis- 
chievous, if any countenance were given 
to the view that an appeal would be 
allowed in every case in which itcould 
be established that there had been a 


misdirection by the Judge who tried the : 
. case. 


In Bal Gangadhar Tilak v. Queen- 
Empress (16), the Judicial Committee 
refused to grant leave to appeal. The 
question raised related to the true con- 
struction of section 124A, Indian Penal 
Code which, it was urged, had been 
erroneously interpreted by Strachey, J., 
in his charge tò the Jury. Lord Halsbury 
observed that taking a view of the 
whole of the summing up, there was 
nothing in that summing up which 
ealled upon their Lordships to indicate 


any dissent from it nor any necessity 
to correct what was therein contained. 


looking at the summing up as a whole 
and looking at each part of what was 
said by the light of what else was said. 
Tn Subrahmanya Iyer v. King-Emperor 
(17 ), the appellant was tried in contraven- 
tion: of section 234, Criminal Procedure 


Code, on an indictment in which he was ` 


charged with no less than 41 acts ex- 
tending over a period of two years. 
The Judicial Committee annulled the 
conviction and sentence on the ground 
the the trial was prohibited i in the mode 
in which it was conducted. In In re 


ES 


NEL A. 242; su 49; 30 W. N.736; 1 
708; 7 Sar. 


. ©. J. 556; 9 Ind. Dec. 
r^ A) E (P. b) 


"assi cim B 528, opa MU. 270; 


D N. 8.) 933 
a I "nes 31 M. L. J. 233; 


an as T. A. 291; A 
Bom R. 540; 5 W. N. 866; 2 War 271, 8. 


EO Q. J, 160 RoN. 
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Bal Gangadhar Tilak (18), the accused was 
tried- before. Davar, J., and a Jury on 
charges under section 124 A, Indian 
Penal Code, and was convicted, Sir 
Basil Scott, O. J., and Batchelor, J., declin- 
ed to grant leave and ruled that before 


' & certificate could be granted the Court 


must be satisfied that there was reagon- 
able ground for thinking that 'grave and 
substantial injustice might have been 
done by reason of some departure from the 
Reference 
was made to the decisions in Dinizulu 
v. Zululand Attorney-General 19), 
Ex parte Carew (20) and In-re Dillet (21). 
To the same effect are the decisions in 
Clifford v. Emperor (22) and Chan- 
ning Arnold v. Emperor (23), where leave 
to appeal was refused. It is worthy of 
note that in the second case, there was a 
clear indication that even if the Judicial 
Committee could sit as a Court of 
criminal appeal, it was hardly doubt- 
ful that thé appeal would fail. In 
the first case, Viscount Haldane pointed 
out that it would be contrary to their 
constitutional duty, ifthe Board were 
to assume the position : and function 
of a Court of Criminal Appeal, a Court 
which could'go into questions of evi- 
dence and procedure and could deal 
with the case on the same footing as 
an ordinary Court of Appeal. In the 
same way, in Annie Besant v. Advocate- 
General, Madras (24), where important 
questions arose as to the scope and 

m 2 Ind. Oas. 152, 33 B 221; 10 Bom. L. R. 
97 4M L. T 45, 9 Or. L. J. 226. 

19) (1889) 61 L. T. 740; 16 Cox O. C. 735, 

m (1897) A. O 719, 18 Oqx O. O. 625. 

21) (1887) 12 A. C. 459; 56 L. T. 615; 36 W. 
R.81; 16 Cox O. O 241. 

(22) 29 Ind. Cas. 496, 40 I A. 241; 41 O 568; - 
19 C. L. J. 107; (1914) M. W. N. 11; 18 Bom. L 
R. 1, 12 A. L.J: 75, 15 M. L. T 84; "18 O. W: 
374; 15 Or L. J. 144; 7 Bur.L. T 37; SLi. P: 
O. 152 (P. o) 

(23) É ‘Ind. Cas. 661; 41 L A. 149; (1914) A. O 
644; 83 L. J.P. 299; 111 L. T. 324, '30 T. L. R. 


462; 41 O 1023, 18C W.N 785; 26 M L.J. 621; 


15 Or. L J 309; 1 L W.461;7 Bur. L T. 167; 
(1914) M. W. N. 508; 16 M L. T 79, 12 A. L.J, 
30 C. L J. 161; 16 Bom. L. R. 544, 8 L. 
B. R. 16 (P. O). 

(24) 59 Ind. Cas. 209; 46 I. A. 176; 37 M. L J. 
139; 17 A. L J 925; 93 C. W. N. 986; 21 Bom. L. 
R. 867; (1919) M. W. N 555;10L W. 451, 20 Or 
L. J. 593; 26 M. L. T. 408; 1 U. P. L. R. (P. O 
74; ES 35, T. L.R 500; 43 M, 146; 35 T. L. 
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effect of the provisions of the Indian 
Press Act, 1910, the High Court of 
Madras refused to give a certificate. 
The Judicial Committee granted special 
leave to appeal; the decision of the 
High Court was, however, ultimately 
affirmed on the merits and the appeal 
was dismissed. 

. In the secohd group of Indian cases, 


we have instances where, in the absence ' 


.of a provision like that of clause 41 
of the Letters Patent, application for 
special leave was made to the Judicial 
Committee. . It will be recalled in this 
connection that as pointed out in 
' Reg. v. Reay (25), Chintaman Singh v. 
Emperor (26), Ataur Singh v. 
Emperor (27) and Phillip E. Billinghurst 
v. Emperor (28) where there is no 


provision like clause 41 applicable, no. 


Indian Court can grant leave to appeal 
to His Majesty in Council; and this 
was apparently overlooked by Wilson, J., 
in Queen-Empress v. Nilmadhab Mitter 
(29). In such cases, the remedy is by 
an application for special leave to His 
Majesty in Council. The earliestinstance 
is afforded by the case of Queen v. Joy 
Kissen Mookerjee (30). The Judicial 
Committee came to the conclusion that 
justice had not been very well adminis- 
tered in the case and yet refused the 
application. Dr. Lushington observed 
that, the consequences of granting an 
appeal in cases of this description were 
so exceedingly strong, they were so 
entirely destructive of ‘the administra- 
tion of all criminal jurisprudence, that 
the Board could not for a single moment 
doubt that they’ were of the greatest 
importance in guiding their Lordships 
$o form a judgment. The application 
was thus refused, because, if it were 
granted, “not only would the course 
of justice be maimed, but in very many 


*(95) 7 B. H. O R. 77 Or 


. (26) 21 Ind. Cas 470; 18 O. L. J. 119, 14 Cr... 


958. 
3 ) 21 Ind Cas. 912; 18 O. L. ‘J 121, 14 Cr. L. 


u^ 82 Ind. Cas 703; 38 O L.J. 406, (1924) 
A 1 R (C) 338, 25 Cr. L J. 1371. 

(29) 15 C. 608n, 7 Ind Dec’ (N. 8) 988n. 
(30.9M I. A 168 at p 172: LW R BO 
13, 1 Ind. Jur. (o 8) 61; 1 Sar. P "Ó, J. 860, 1 Moo. 
P.” O, (x. 8.) 272, 1 Suth. P; O; J, 481, WER, 108., 
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instances it would be entirely frustrated." - 


This standpoint was emphasised by Sir, , 
Micheal Westropp, C. J., when he was. 


invited to grant a cértificate in the 
case of Heg. v. Pestonji Dinsha (31). 
The decision in In re Maharaja Madhava 
Singh (32) does not directly touch the 
question, because there the 'decision 
impeached was that of the Govérnor- 
Geueral in Council which might be 
treated as a political 


which an appeal lay to His Majesty in 
Council. 
Ex parte  Mgonini (33) where 
Judicial Committee declined to interfere 
with an act of the: executive govern- 
ment of Natal, as later on in Tilonko v. 
Attorney- General of Natal (34) The 


decisions of what wereundoubtedly Crimi- | 


nal Courts were sought to be challenged 
before the Judicial Committee, by 


special leave, in Painda Khan v. King-- 


Emperor (35), Muhammad Yusuf-ud- 


Din Queen-Hmpress (36), Birch v. 
Emperor (37), Vaithinatha Pillai v. 
Emperor (88), Balmukand v. Emperor 
(39, Dal Singh v. poto (40), 
GEH LA Nomcn 
DE 32 C. 1, 8 O W. N &; 8. 
"E J. 371, 6 Bom L. R. 763; 1 A. L. J. 


act—an act of- 
'State—not a decision of a Court. from , 


Sinilar observations apply to. 
the. 


9 0 (1906) 21 Oox O O. 154, 94 L T. 558; 92 


(34) (1907) A. O $3; 76 L. J. P. C. 29; 95 L. T. 
853; 93 T. L. R. 21. On Appeal (1907) £ O. 461; 
76 L. J. P. C. 105, 93 T. L 
(35) 8 O W N. 63 (s.n) 
(38) 34- I A. RE 35 ©. 3002 O W.N.L6 


P. R. 1897 Cri 7 Bar. P.C. J. 939, 13 Ind. Dec. 
(s. 8) 14 (P. C : 
(37) 9 Ind des 581; 13 C. L. J. 129; 13 Bom. 


L ROS e A D p MD 9 M. L. T. 200; 21 M. 
L. J 374; 12 Or. L.J 100, (1911) ? M W. N. 
159 (P. C.) 

(38) 21 Ind. Oas. 369, 40 I A. 193, 36 M. 501; 


1 18 O. L. J. 365, RM UT EUN 


Œ. O) ` 
(89) 29 Ind Cas. 334; ass A. C 629: 42 T. 


(P. 'Q) 
(40) 39 Ind. Cas. 311; 


44 L A 137; 26 O.L. 
3, 


13, 16 A L J.475, 1 P. L. W. 661, Dou 
R 510, DAR 6L. W 71; 22 1 

31. 

J. P. C. 140; 

T. 54:13 K 
T, 691; A EX 


L. J. '555, 44 C 876; 1 bd 
in 25 Cox O0 13 


J 
L 
T. 
L: 
L. 
L. ; 33 T, L R. 249 (P. O 
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Bugga v. Emperor (41), Kali Nath Roy: 


v. King-Emperor (42), 
Chinnayya Dhora. v. Emperor (43), 
and Muruga  Goundan v. Emperor 
In Muhammad Yusuf-ud-Din v. 
Queen-Empress (36), the .appeal. was 
allowed on the ground' that the Magis- 
trate who had taken cognizance of the 
alleged offence and had issued a warrant 


Sayyapureddti 


against a subject of the Nizam, had 
acted without:jurisdiction. In Vaithi- 
natha Pillai v. Emperor (38) which 


was an appeal by special leave in a 
murder case, the. appeal was allowed 
and the conviction was set aside. . The 
Judicial Committee came to the conclu- 
sion that there was no evidence which 
eould support a conviction for murder 
or abetment of murder. In Sayya-. 
pureddi Chinnayya Dhora 
Emperor (43), the sentence of transpor- 
tation for fourteen years was held to 


be illegal, and the case was remitted to . 


‘the High Oourt with instructions to, 


pass a sentence according to law. In 
Dal Singh v. Emperor (40), Bugga 


v. Emperor (41), Kali Nath Roy v.. 


Emperor (42) and Maruga Goundan v. 
Emperor (44) special leave was grant- 
ed, but the appeal in each instance ulti- 
mately failed on the merits, On the other 
hand in Painda Khan v. King-Emperor 
(35), Birch v. Emperor (37) and Bal- 
mukand v. Emperor (39) the appli- 
cation for special leave to appeal was 
dismissed. I 

In the series of cases which 
before the Judicial Committee 
Colonial Courts, the 


came 
from 
earliest is the 


as. 440, 47 L A. 128, (1920) M W 
L R. (P. O) 50, 24 C. W. N. 
455; 22 Bom L R 609; 39 M. 
W. 296; 1 L. 326; 21 Cr. L. J. 
9 . ©). 
5 


(41) 56 Ind. 

N. 326, 2.U. P. 

A.L J. 

: L. 

456; 5P W.R.1 

d 

. J. 

W ; 

L. J. 129, 2 L- 34; 25 O. W. 
R. 709, 10 P W. R. 1921 Cr. o). - 

(43) 59 Ind. Cas 926; 33 O. L. J. 222: 25 O W. 
N. 514,19 A L.J. 164; 40M L. J^ 194; 13 L. 
223, (1921) M W. N 26: 22 Cr. L, J 174; 3 U 
L. R (P O.) 10; 44 M. 297, 23 Bom L R. 7 
M L. T. 192 (P C). i 
44) 69 Ind Cas 631; 26 O. W. N. 57, 1 
558; 30-M. L. T. 180; (1922) A. I. R. (P 
LP. L. R. 31723 Or. L. J. 743 (P. C... 

io ea a aet fere ER a< ;: 
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v.: 
` stream of later decisions. 


(53) (1883) 8 
pa T. 31... 
(54) (1885) 10 
L. T 339, 1 


985 ^ 


decision in Falkland Islands Company 
v." Reg. (45) ` where. Lord Kingsdown 
quoted with approval the observations 


of Dr. Lushington in Queen v. Joykissen - 


Mookerjee (30). -This set the tradition, 
as it were, and it came to be recognised 
that though it was the settled preroga- 
tive of, the Crown to receive , appeals 
in all Colonial cases: [In re Natal 
Bishop|(46) the inconvenience of enter- 
taining such appeals in cases of a strictly 
criminal character was so great, the 
obstruction that it would offer to the 
administration of justice in the Colonies 
was 80. obvious, that it was only on 
rare occasions, in exceptional circum- 
stances, that applications of that descrip- 
tion should be encouraged or enter- 
tained by the Judicial Committee. This 
doctrine will be found to permeate the 
Amongst 
these may be mentioned  Levein v. 
Queen, (47), McDermott (48), Reg. v. Bert- 
rand (49), Reg. v. Murphy (50), R. v. Mur- 
phy (51) Reg. v. Coote (52), Esnouf v. 


Attorney-General for Jersey (53), Riel v. 


Reg.(54), In re Dillet. (21), Dinizulu v. 
Zululand Attorney-General (19), Macleod 
v. Áttorney-General for New South Wales 
(55), Ez parte Deeming (56), Makin 
v. Attorney;General for New -South 


(9 (1863) 1 Moo. P C. (N &) 299, 9 Cox O C. 
351; 10 Jur (x. 8) 807, 9 L. T.103; 19 W. R. 
20; 15 E R. 713, 138 R. R. 535. 

(46) (1864) 3 Moo. P C. (N. s.) 115 at p'150; 11 
Jur (N 8) 353, 12 L. T 188; 13 W. R 5 49; 16 E. 
R. 43, 146 R, R. 18 j 

(47) (1807? 1 P. O. 536, 36 L. J. P- 
R. 159, 4 Moo. (N s.) 483; 16 E. R. 40 
' (48) (1805) 1 p. C 
(N. 8.) 110; 16 E. R. 258. . 
P O. 520; 4 Moo. P. O. (x s.) 460; 

P. C. 51, 16 L. T. 762; 16 

„O. 618. . i 

. G. 35; 5 Moo. P. O. (N. &) 47; 16 

` Ü (81) (1869) 2 P. O. 535; 6. Moo. P. O. (N. 8.) 177; 

38 L J.P. O rd L. T. 598, 17 W. R. 1047, 11 
69: 

(52) (1873) 4 


.599; 9 Moo P.-O. (x. e.) 463: 
49LJ.PC 


o. ‘63 16 W. 


a 
o 
M 
a 
a 
ws 
- 
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ra 


+ f 

A. C. 304; 52 L. J. P. O. 26; 48 

A. O..075; 55 L. J. P. O. 28 54 

. . 16 Oox O. C. 48. ; 

(55) (1801) A C. 455; 60 L.J. P. C. 55; 65 L. T, 
. x OC 341. I 


321; 17 Cox O. 
(56) (1892). A. O. 422.. 
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260; 17 W. R. 352; 4 Moo.’ 
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Wales (57), Kops v. Queen (58), Sprigg v. 
Sigcan(59). Ex parte .Carew (20), Brown v. 
Attoruey-General for Newzealand (60), 
Reg. v. Marais(61), Ex parte Aldvread (62), 
Nelson v. Reg.(63), Rex v Louw (3), Badger 
v. Attorney-General Newzealand (64), 
Tshingumuzt v. Attorney-General for 
Natal (65), Armstrong v. Reg. (66), 
Lanier v. Reg. (67) and Ibrahim v. Re- 
gam (7). It is not necessary to set out 
here a detailed analysis of all the observa- 
tions of their Lordships in the cases 
mentioned; their essence will be found 
concisely atated by Lord Watson in In re, 
Dillet (21) which has been repeatedly 
followed: 

“The rule has peen repeatedly laid 
down, and has been invariably followed, 
that Her Majesty will not review or 
interfere with the course of criminal 
proceedings, unless it is shown that, by 
& disregard of the forms oflegal pro- 
cess, or by some violation of the princi- 
-ples' of natural justice, or otherwise, 
substantial and grave injustice has 
been done,” 

This principle was successfully in- 
voked on behalf of the Crown in the cases 
of Reg. v. Bertrand (49), R. v. Murphy 
(51) and Reg. v. Coote (52) where a 
Colonial Court had, in each instance, 


_set aside a conviction and granted a 


new trial in excess of its jurisdiction. 
There was no occasion to apply the 
doctrine in Levein v. Queen (47) as the 
prisoner obtained a free pardon and 
was discharged from prison before his 
appeal, could be heard; the Judicial 


(57) (1894) A O 57,763 L. J P. O. 41;6R 373, 
69 L 778, 17 Cox O C. 704, 58 J. P 148. 
(58) (1894) A. C 650; 6 R 599, 70 L. T 890, 58 
SI 


E (1897) A. C 238; 66 L. J. P. O 44, 76 L. 


1) (898) A O 934,67 L. J. P. €. 7; 77 L. T. 
18 Cox. 658. 

“uy (1903) A G 51,71 L J. P. C. 32,85 L T. 

63. 


; &5 qao» A D 81, 20 Oox C. O. 149; 71 L 
27, 86 L T 163 

(63) (1902) A. C. 250, 71 L. J P CO 55, 8 L 
T 


97 L. T 621, 21 Cox O. O 539. 
(65) (1903) A. C 248, 77 L, J. P. GC. 110, 98 L. 
T 601 


(66) uu 30 T. L. R. 21o 
(67) (1914) A. O 221; 24 Cox C. C. 53; 83 L. 
J, P, C. 116; 110 L. T. 326; 30 T, L, R. 53, . 
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Committee held that as the prisoner 
had obtained the substantial benefit 
of a free pardon they would not enter 
upon the merits of the case or pro- 
nounce an opinion upon the legal ob- 
jections to the conviction. But the 
principle was successfully invoked on 
behalf of the accused in the cases of 
Falkland Islands Company v Reg. (45), 
McDermott (48), In ve Dillet (21), Macleod 
v. Attorney-General for New: South 
Wales (55) and Nelson v. Reg. (63). 
A noteworthy instance of successful 
appeal will be found in Lanter v. Reg. 
(67) where the conviction was for em- 
bezzlement, and this may be taken 
along with Vaathinatha Palla, v. King- 
Emperor (38) which was, as we have 
seen, a successful appeal against con- 
viction for murder and sentence of death. 
In this connection, the following pas- 
sage from the judgment of Lord Sumner 
in Ibrahim v. Regam (7)-may be usefully 
re-called : 

“Having regard to the. particular 
position in which their Lordships stand 
to criminal proceedings, they do not 
propose to intimate what they think 
the rule of English Law ought to be, 
much as it is to be desired that the point 
should be settled by authority, so far 
as a general rule can be laid down 
where circumstances must so greatly. 
vary. That must be left to a Court 
which exercises, as their Lordships do 
not, the revising functions of a general 
Court of Criminal Appeal: Clifford v. 
King-Emperor (22). Their Lordships’ 
practice has been repeatedly defined. 
Leave to appeal is not granted ‘except 
where some clear departure from the 
requirements of justice’ exists: Riel v. 
Reg. (54); nor unless ‘by a disregard 
of the forms of legal process, or by 
some violation of the .principles of 
natural justice or otherwise, substantial 
and grave injustice has been done:’ 
Inve Dilet (21) It is true that these 
are cases of applications for special 
leave to appeal, but the Board has 
repeatedlv treated applications for leave 
to appeal and the hearing of criminal 
appeals as being upon the s same footing- 
Riel v. Reg. (54) and Ex parte Deeming 
(56) The Board cannot give. leave to 
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appeal where the grounds suggested 
could not sustain the appeal itself; and, 
conversely, it cannot. allow an appeal 
on grounds that would not have sufficed 
` for the grant of permission to bring it. 


Misdirection, as such, even irregularity _ 
In the matter of. 


as such, will not suffice: 
MacCrea (14). There must be something 
which, in the particular case, deprives 
the accused of the 
trial and the protection of the law, or 
which, -in general, tends to divert the 
due and orderly administration of the 


law into a new course, which may be. 


drawn into an evil precedent in future: 
Reg. v. Bertrand (49);" E I 

The same principle was emphasised 
by Viscount Haldane in Pal Singh v. 
King-Emperor (40): "A 

"lt is well settled that the unwritten 
principles of the Constitution of - the 
Empire restrain the Judicial Committee 
from being used in general as a Court 
of review in criminal cases. But while 
the Sovereign in Council does not 
interfere merely on the question whether 
the Court below has come to a proper 
conclusion as to guilt or innocence, such 
interference ought to take place where 
there has been a ‘disregard of the p10- 
per forms of legal process, grievous 
and not merely technical in character, 
or a violation. of principle in such a 
fashion as amounts to a denial of justice, 
Their Lordships have now heard full 
arguments in the case before them, and 
have examined the procedure and evi- 
dence with some minuteness, Before con- 
sidering the result, it is right that they 
should state what they conceive to be, 
in & case such as that before them, 
the character of the limitation of their 
function. The Constitution of the Em- 
pire is tending to develop in the direc- 
tion of reg&rding as final decisions 
‘given in the local 
criminal justice. The general principle 
is established that the Sovereign in 
Council does not act, in the exercise of 
the prerogative right to review the 


course of justice in criminal cases, in ' 


the free fashion of a fully constituted 
Court of Criminal Appeal. The exercise 
of the prerogative takes -place only 
where it is shown that injustice df’a 


N 


INDIAN CASES, 


Substance of fair. 


„of that section. 
administration of. 


587 


serious antl substantial character has 


` occurred. ‘A mere mistake on the part 


of the Court below, as, ‘for example, in 
the admission of improper evidence, 
will not suffice if it has not led to. 
injustice of a grave character, Nor do 
the Judicial Committee advise inter- 
ference merely because they themselves 
would have taken a different view of 
evidence admitted. _ Such questions. 
are, ‘a8 a general rule, ' treated ag 
being for the final decision of the Courts 
below " 

The principles thus enunciated must 
be deemed well-settled, though there 
may be considerable room for refine- 
ment of argument and divergence of 
opinion in their application. 
amply indicated by the fact that cases 
are by no means rare where leave to 
appeal has béen granted after full ex- 
amination, and yet the appeal has not ulti- 


mately been sustained; two such instances 


are furnished by Ibrahim v. Regam (7) and 
Annie Besant v. Advocate-General, Madras 
(24). Here it may be recalled that as 
stated by Lord Watson in Robinson v. 
Canadian Pacific Hy. Co. (68) their 
Lordships of the Judicial Committee, 
when called upon fo grant special leave 
to appeal in civil cases. do take inta 
consideration the general importance of 
the question raised and the fact that 
it has evoked great difference of judicial 
opinion. ‘ 

In the case before us, the legality of 
the conviction rests upon the correct 
construction of section 34 of the Indian 
Penal Code. The judgments delivered 
by the Full Bench establish that there 


: has been a deep-seated divergence of 


judicial opinion in every Superior Coürt 
in India as to the true interpretation 
‘The question not only 
goes to the root of the matter in the 
present case, but is of great and general 
importance and of frequent occurrencé 
in the administration of Criminal Law 


This is- 


wherever the Indian Penal Code is in * 


operation. Jt is not the function of this 
Bench to pronounce an opinion upon 
the question of the construction of Bec- 


68) (1892): A.. C. 481 at p.485 BI L, J, P, G, 
79. 6; Ú, T 565, iE ds 
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tion 34: we cannot arrogate to ourselves 
the authority which belong’ to their 
Lordships of. the Judical Committee 
under clause 41 of the Letters 
Patent. But this is plain that if sec- 
tion 34 has not been correctly interpreted 
by the Full Bench, substantial and grave 
injustice has been done to the prisoner. 
In the view we thus take, we shall 
not express an opinion, whethef there 
may not be other questions also in the 
appeal, such as the question of the true 
construction of clause 26 of the Letters 


' Patent, which by themselves being the 


case within the limited category of crimi- 
nal proceedings reviewable, according 
to established practice, by their Lord- 
ships of the Judicial Committee, On 
&nxious consideration of the character 


_of the questions involved in this case 


and full reéognition of the principles 
which regulate the functions of . the 
Judicial Committee in respect of criminal 
proceedings, we have come-to the con- 
clusion that weshould declare that this 
case is a fit one for appeal to His Majesty 
in Council under clause 41 of the Letters 
Patent. We direct accordingly that a 
certificate be granted to this effect. 

\ We further direct that as a certificate 


_ under clause 41 has been ordered, the 


execution of the sentence under appeal 
be stayed, subject to such orders as may 
be passsd by their Lordships of the Judi- 
cial Committee. We are not unmindful 


of the observations of their Lordships in - 
- Balmükand, v. 


Emperor: (39) made 
under different circumstances, In that 
case, arf application for special leave to 
appeal from conviction and sentences of 
death, was made to the Judicial Commit- 
tee. The application! was made a few 
days before the date fixed for the carry- 
ingout of the sentences. Counsel for 
the petitioners stated that they were not 
in a position to proceed with the petition 
for leave to appeal as the transcripts of 
the judgment of the Chief Court and 
of the evidence had not reached them, 
and they asked the Board to make an 
order or & recommendation to the Gov- 
ernment of India for the postponment of 
the execution of the sentences pending 
the hearing of the.petition. Viscount 


Haldane intimated that their Lordships 
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were unable to advise! His Majesty to 


-make any order on the petition for spe- 


cial leave to appeal at that stage or to 
interfere to stay execution. The attention - 
of their Lordships was not drawn to the : 
fact that in In the matter of Abraham. 
Ames (11), when special leave to appeal 
was granted by the Judicial Committee 
on the 7th July, 1838, the sentence 
against the petitioners, was suspended ; 
this is ‘not affected by the fact that the 
leave granted ex parte was subsequently 
revoked. Be that asit may, the petitioners 
in  Balmukand | v. Emperor (39) 
were left to notify the Government of 
India that an application for‘ special 
leave was .pending before the Judicial. 
Committee ; this'they. did, and they were 
in fact reprived, pending the hearing of 
the petition, which was ultimately dis- 
missed as no ground of appeal was shown 
to bring the, matter within the limited 
class of cases where the Judicial Oom- 
mittee intervenes in criminal proceed- 
ings. In the case before us, a certificate 
has been directed under clause 41, and 
there is consequently an appeal pending 
from the sentence. Clause 42 ordains 
that this Court shall, in all cases of ap- ` 
peal to His Majesty in Council, conform 
to and execute such judgments and 
orders as His Majesty in Council might 
think fit to make in the premises ; and 
this has to beread along with section 
2] ofthe Judicial Committee Act, 1833 
(Btat. 3 & 4 Wil. 4. c. 41) which 
renders it obligatory on every Court of 
Justice to carry into effect the order or 
decree of his Majesty in Oouncil on: any 
appeal from its order, sentence, or, decree. 
In such circumstances, it is essential 


in this case thatthe sentence passed 


by this Court should be suspended in 
order that the appeal to His Majesty in 
Council may not be frustrated. There is 
more than one instance where the Court 
which had passed the sentence stayed ` 
execution thereof pending decision of the 
questions in controversy by their Lord- 
ships of the Judicial Committee ; see 
Nga Hoong v. Queen (18) decided by the 
Supreme Court of Calcutta. In Re 
Levien, (69)decided by the Supreme Court 


(69) (1855).10 Moor. P. O. 31; 14 E. R. 400, 


t 


, 
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of Jamaica and. Ibrahim v..Regam .(7) 
decided by the Supreme Court of Hong- 
. kong. Reference may in thig connection 
- be made to the decision in Nanda Kishor 
: Singh v. Ram Golam Sahu- (70) where 
` this Court, in exercise of its inherent - 
- power to stay proceedings pursuant to its 
- own order, stayed proceedings in a civil 
matter in view of an application to the 
- Judicial Committee for special leave to 
appeal to HisMajesty in Council. We 
. may add that the applicability of the 
doctrine of inherent power to criminal 
. cages was expressly recognised by a 
Special Bench of this Court in Pigot' 
v. Ali Muhammad Mandal (71). 
The prisoner’ will not be required to 
furnish security for the costs of the 
. appeal. As Viscount Haldane observed 
in Dal Singh v. Emperor (40): 
where the appeal by special leave was 
ultimately dismissed, "there will, as 
. hitherto has been usual in such cases, 
be no order as to costs." The order for 
costs made in the case of Annie Besant v.. 
Advocate-General, Madras (24) must conse- 
] queatiy be deemed an exception to the or-. 
inary rule, justifiable only in the special 
. circumstances of that case. We observe 
. that in Vaithinatha Pillai v. Em- 
. peror (38), Sir Robert Finlay, on behalf . 
.of the prisoner whose appeal had succeed- 
ed, asked for costs against the Crown ; 
but Lord Atkinson, referring to Johnson 
v. Reg. (72) stated that their Lordships 
- were of opinion that: the application ' 
‘should not be granted. This accords 
with Pooneakhoty Moodeliar v. Reg. (8). 
and Nélson v. Reg. (63). But in Lanier 
v. Reg. (07), which was heard shortly 
afterwards before the Board differently 
constitued, their Lordships,looking to 
the exceptional nature of the case, held . 
that the Crown should pay to the appel- 
' lant the costs ofthe appeal. A precedent 
for this course may be found in Macleod 
- v. Attorney-General for New South, Walse 
(55), We cannot and do not express an 
opinion as to the cogts of the present 
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appeal before the Judicial Committee ; 
we merely hold that in view of the ob- 
servation of Viscount Haldane in Dal ' 
Singh v., Emperor (40) as to the usual 
practice’ in thisclass ofcases, the prisoner 
be not required to furnish security for 
the costs of the Crown. 

We finally direct, under clause 42, 


. that acomplete copy of the record (to 
- be printed in the usual manner) be trans- 


mitted for the use.of^ their Lordships 
of the Judicial Committee. This will be 
prepared, as is done in capital cases, at 
the cost of the Orown and will include 

(i) the record of the proceedings be- 
fore the Committing Magistrate; 

. (tt) therecord of the proceedings at ` 
the Sessions. An accurate copy must 
be obtained of the notes of the Trial 
Judge; ` . N 

(iii) the record of the proceedings 
under clause 26 of the Letters Patent. 

(iv) the record of the present proceed-, 
ings under clause £lʻ'of the Letters 
Patent. uo 
: We further direct that the memoran- 
dum furnished by Mr. Justice Page to . 
the members of the Full Bench (from 


. which an extract was read out in open . 
‘Court) be printed in its entirety as. a 


confidential document and be transmitted 
in a sealed, cover, to be-placed . before 
their Lordships for such use as their 
Lordships may determine. We consider 
it essential that all the materials avail- . 
able to this Gourt should be placed at 
the disposal of their Lordships. . 

Let six copies of the Paper Book 
when printed be furnished free of charge 
to the prisoner. | 
. Z. K. Application granted. : 
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| defenee, right of, extent of —Attáck by sticks—Death 
caused in defence—O fence. 


Ths deceased attacked the accused aud pursued , 


them striking them with a stick. The accused 
turned round, armsd themselves with pieces of 
wood which were lying near and defended them- 
selves in the sams manner. They inflicted 
injuries on the deceased which resulted m his 
death . 

Held, that the accused were acting in the 
exercise of a right of private defence and in the 
absence of anything to show that they exceeded 
this right, they were not guilty of any offence. 
[p. 591, col. 2] 

Appeal against an order of the 
Second Additional Sessions Judge, Luck- 
now at Unao, dated the 5th November 
. 1923. E 
Mr. St. G. Jackson, for the Appellants. 
- The Government Pleader, for the 


Orown. 


. JUDGMENT.—In this case the two 
appellants.»Pahlad Singh and Rampal 
Singh haye deen convicted under section 
325, Indian Penal Code, of causing hurt 
to one Ganesh Singh. A number of other 
accused were charged with them but 
have been acquitted. Ganesh Singh 
“sustained fracture of the jaw and some 
other injuries to the face which might, 
according to the medical evidence, have 

° been the result of the same single blow. 


Ganesh died 23 days afterwards of the . 


effects of the rupture of the spleen but 


as the medical evidence shows that the ` 
\ it. 


rupture of the spleen could not have 
taken place till 17 days after the fight 
with which this case is concerned and 
as the medical officer is unable to say 
thatit was the result of that fight, no 
. charge under section 202 or section , 304, 
Indian Penal (ode, was framed against any 
of the accused.. The learned Judge would 
seem, however, to have overlooked the 
first explanation to section 299 when he 
says that he has not been shown any 
authority that & blow could be held to 
be the cause of death when something 
else was the direct cause and the effect 
of the blow was merely to-accelerate it. 
A large number of witnesses . were 
examined on behalf of the prosecution 
put -the learned- Additional Judge has 
rejected all but three of them, namely, 
Lieutenant Loknath-a, retired Military 
Oficer, Musammat Parbhu Dei and Incha 


"Rim, . The learned Government Pleader . 
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on behalf of the Crown has not asked me 
to rely on -any of those witnesses whom 
the Court below has rejected. .Of the 
three witnesses whom the Court has 


accepted Lieutenant Loknath isa highly 


respectable witness the truth of whose 
evidence is accepted on both sides. He 


' had been asked by the Deputy Commis- 


sioner to go to the village to enquire 
into a complaint that the maintenance 
payable to Musammat Parbhu Dei by 
her son Kuldip Singh was not being 
p. Up to the time when the fight 
egan the versions of both sides are in 
substantial agreement. The Lieutenant 
arrived in the village about sunset and 
called Musammat Parbhu Dei and Kul- 
dip Singh as well as the accused Rampal 
Singh who had been mentioned in con- 
nection with the complaint. The Lieu- 
tenant sat down to hold his enquiry 
neara chabutra of Mahadeo in the village. 
The deceased man Ganesh was sitting 
near this chabutra when the Lieutenant 
arrived and: the Lieutenant called him 


-also. In the course of the: enquiry:& 
- violent altercation arose between Kuldip 


and the deceassd owing to the deceased 


the latter's mother was of bad character. 
Ganesh made an attempt to attack 
Kuldip and even seized the Lieutenant's 
gun as if he would attack Kuldip' with 
Deceased also threatened that as soon 
as his sons arrived on the scene he would 
beat both Kuldip and the accused Pahlad 
who was then ‘present. Almost imme- 
diately after this four persons came up 
armed with lathis, mounted the chabutra 
invoked the assistance of the god and 
then proceeded to lay about them. . This 
incident is admitted by both prosecution 
and defence. The prosecution assert 
that the four men were men of the 
accused's party: The defence assert, and 
in this they are corroborated by Musam- 
mat Parbhu Dei and Incha Ram- the 
other two’ witnesses whom the Court 
has believed, that they were Jagatpal 
Singh, Sarda Singh, Raghupal and. Sitla 


Bakhsh Singh sons and nephews of; 
- the. deceased Ganesh. The. Lieutenant 


being a stranger to the village cannot 
say who they were or to-wlich party 


they: . belonged.: The learned | Judgs. 


I 


Ë 


- not supporting Kuldip's assertion that / 
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however has.come to the conclusion that 
on this point the defence story is correct. 
Up to this point neither Ganesh nor the 
. two appellants had any weapons in their 
hands. There were, however, some pieces 
of wood at a carpenter's shop nearby 
. from which it was easy for them or.any 
one else to select a ‘weapon. The Lieu- 
tenant states.that as the four men came 
down from the platform Ganesh and 
the two appellants all three dispersed. 
What they did or where they went to 
he cannot say but shortly: afterwards ‚he 
saw aman fall to the ground and sub- 
sequently discovered that this man was 
the deceased Ganesh. He:also saw in- 
juries on the two appellants after the 
fight was over. He went back and made 
a report to the Deputy Commissioner. ` 


The learned Additional Sessions Judge ` 


is of opinion that there were two fights 
which subsequently coalesced into one. 
He thinks that the four men who des- 
cended from the chabutra commenced 
beating the partisans of Kuldip while 
Ganesh deceased- on his part was pursu- 
ing the two appellants. He thinks (vide 
paragraph 30 of his judgment) that the 
two appellants, not minding the bodily 
injuries they had themselves received, 
turned on' the deceased and beat. him 
"with the desire of avenging themselves 
and that as they might have run away 
had . they been minded they cannot 

lead any right of private defence. He 
hae accordingly convicted them under 
section 325, 

` These findings of the learned Judge 
are to a large extent conjectural. .They 
` are not supported by either of the three 
witnesses whom the learned Judge has 
believed. It is quite as likely, and cer- 
tainly quite as consistent with the evi- 
dence, that the deceased commenced by 
attacking the accused, as on the facts 
found he almost certainly did, and that 
the accused armed themselves , with 


pieces of wood to repel his attack: The . 


evidence on which the learned Judge 
relies strongly points to the deceased 
having been the aggressor and the 


Judge's own finding is to this effect. It 


is not even certain that the injuries to 
the deceased were caused by these two 
eppellants ‘but assuming 
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deceased was pursuing. tioni aid striking 
them with a stick they were quite 
justified in turning round and defend- 
ing themselves in the same manner. 
The effect of the evidence on which the 


learned Judge has relied is that the 


deceased was the attacking party and 
that the accused had a right of private 
defence. . There is nothing to show that 
they exceeded this right. They are, 


' therefore, entitled to an acquittal. 


I accordingly allow their appeals and 
set aside their convictions and sentences.. 
bail accused need not surrender to their 

a 
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CALCUTTA HIGH COURT. 
- ORIMINAL Revision No. 939, or 1923. 
November 26, 1923. 


Present:—Justice Bir Ewart Greaves, KT, 


and Mr. Justice Panton. 
J YOTSNA NATH SIKDAR-—APPLICANT 
versus 
EMPEROR—Opposrrs Party... 
Criminal Procedure Code (Act V of. 1999), 8. 347 
—Cross-examination of prosecution witnesses—- 
T nt made before charge framed—Duty of 
ere before a charge is framed and before the 
Magistrate decides to commit the case to the Court 
of Session under section 347, Oriminal Procedure 
Code, an application is made on behalf of the 
accused to cross-examine the prosecution witnesses, 
the Magistrate has no discretion in the matter and 
js bound to allow the cross-examination. 


Gece Empress. y. Sagal Samba Sajao, 21 O. 649; 
10 ind. Dec 1059, Phanindra ath Mitra y. 
Em r idi . 469; 36 C. 48; 12 O. W. N. 


peror. 
1014; 8 Gr. L. J. 221 and Fazarali v. Mazaharulla, 
16-Ind. Cas. 336; 16 O. L. J. 45; 13 Or. L, J. 688, 
referred to. 


Criminal revision against an order of 


-the Additional Presidency. Magistrate, 


Calcutta; dated the 2nd October 1923. 
Babu Manmatha Nath Mookerjee (with 

him Babu Probode Chunder RRUETAN 

for the Pétitioners, : 


` 


uo 
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JUDGMENT.—In this case a Rule 


. was issued at the instance'of the ac- 


„cused calling upon the Chief Presidency 


Magistrate to show cause why a certain 
order should not be set aside on ground 
No. 3 as stated. in the: petition. The ac- 
cused were’ charged under sections 120- 


. B, 467 and 471 of the Indian Penal Oode. 


Six witnesses were examined on bebalf 
of thecomplainant on the 21st and 28th 
of May and on the 8th of June. On the ' 
9nd July the complainant, who had al- 


. ready been partly examined, was further 


^. 


“examined. The complainant was re-call- 


ed on the 18th July and was examined, 
and on that date the accused applied 
before the, Magistrate for permissión to 
eross-e inë the prosecution witnesses 
and they filed & written application. 
The Magistrate directed the application 
to be filed, stating that he would consider 
the same after the prosecution had closed 
their case. ‘On the 26th July witnesses 
Nos. 6 and 8 to.11 were re-called and 
examined by the prosecution, and, on the: 
lst August, one witness for the prosecu- 
tion was examined. On that date the 
Magistrate passed the following order: 
“T exercise my discretion under section 
347 of the Criminal Procedure Code, and 


-I disallow any cross-examination here, I' 


shall commit this case to the Sessions 
‘the next day of hearing." ` E 

It is contended before uson bahalf of 
the accused that: the Magistraté had no 
right to adopt the course which he did, 
and that, inasmuch‘as the application to 


on 


` cross-examine the prosecution. witnesses 
-was ° made before he had decided to 
‘commit, and before he had framed the 
charges, the accused were entitled as of ` 


right to cross-examine the ‘witnesses — 
called'on behalf of the prosecution. We 
have been referred to the case of Queen- 


. Empress v. Sagal Samba Sajao (1), which 
- states the right of the accused before a 
' charge has been framed to cross-examine 


9 


the witnesses called on behalf of the 
rosecution previous to commitment. 

e have also been referred to the case | 
of Phanindra Nath Mitra v. Emperor (3), 


1 Ind. Cas. 469; 36 O, 48; 12 O, W. N. 1014; 


r. L. J. 221, ei. oS 


21 O. 642; 10 Ind. Dec. (N. 8.) 1059. 
g 
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where it appears that the Magistrate had 
decided to commit before an application 
to cross-examine was made, and we have 
further been referréd to the'case of 
Fazarali v. Mazaharulla (3), where it was 
held that, after à Magistrate had made up 
his mind to commit 8 case to the Court 
of Sessions but before the case for the 
prosecution closed, one witness for the 
proseeution yet remaining to be examin- 
ed, the defence was entitled to cross- 
examine the prosecution witnesses. These 
cases, or some of them, have been referr- 
edto by the Magistrate in his explana- 


. tion, but we think that itis clear from 


these cases that the Magistrate had no 
discretion in the matter, and that he was 
bound, under the circumstances of this 
case, and having regard tothe fact that 
the application to cross-examine was 
made before the charges was framed and 
before the Magistrate had decided to 
commit the case to the Court of Sessions, 
to allow the accused to cross-examine the 
prosecution witnesses. 

In these circumstances, the Rule is 
made absolute, and the order of com- 
mitment to the Sessions, so far as the 


_ present petitioners are concerned, is set 
“aside. i 


This order is made so far as the acous- 
ed Nos. 3 and 4 who are applicants be- 
fore us are concerned, and the matter 
will accordingly go back to the’ Magis- 
trate in order that he may deal with it in 


` accordance with the law. t 
Rule made absolute. ' 


Z. K. 


e 16 Ind. Cas. 336; 16 O. L. J. 45; 13 Or. L. J. 
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HAMEED Å CO. V. THE UNIVERSAL FIRE INSURANCE COMPANY, ~ - 


RANGOON HIGH COURT. 
; “First Crvin Appgar No. 43-07 1923. , 
E : ta 13, 1924. 
reseni:—Sir Sydney Robinson, Km, : 
Chief J BR Mr. Justice ` 
` . May Oung. : aa 
8. S. HAMEED & CO.—APPELLANTS `. 


. versus : 

Tae UNIVERSAL FIRE INSURANCE 

,, COMPANY--RBSPONDENTS. — - 
; Pleddings—Alternative defence—Insurance, suit 
on—Protection note issued subject to conditions 
attached to policy—Policy not resued—Conditions, 
puer prevail, ` NE artes 
` In answer toa claim on a policy af fire insurance, 
; aplea that the policy was notin existence at the 
tims of the fire and that there was no contract of 


insurance at all, coupled with a plea that if there ` 


was, then by reason of certain conditions precedent 
to e ore toe any liability the defendants 
wouid not be liable, is not contrary to the L 
India. [p. 596, cols. 1 & 2. ae - 
There is no'duty on the part of an assurer to 
get the policy of insurance into the physical 
. possession of the assured. [p. 590, col 9:] . 
In re Coleman's Den Inmited, and Life 
ssociation, (1907) 2 K. B. 
798; 76 L. J. K. B. 865; 79 L. T Adi 23 T. L. R- 
638, relied on. . : š 


Where & protection note is i d subject 

conditions attached to a clip. of (snn the 

9t cannot prefer a olaim without compliance 
with, the conditions of tha policy. lt is his duty 
to demand the issue of a policy, and he must take 
steps to make himself aware of what the condi- 
tions of the policy are. [ibid] . 
: First appeal against the decree of 
this Court on the Original Side in Civil 
Regular No, 370 of 1922. 

' Mr. Paget (with him Mr. P. B. Sen), for 
-the Appellants, i I 
., Mr. Das (with him Mr. R. M. Sen), for 
the Respondents. 


i JUDGMENT. MC 

. Robinson, C. J.—There has clearly 
been a good deal of hard swearing in 
this case on one side or the other; or on 
both. The ‘claim is on an alleged fire 
insurance on @ grocery shop at Pegu 
effected by the plaintiffs in Rangoon. 

- According fo the plaint; the plaintiffs 
proposed to the managing agent of the 
defendant-company to insuretheir gro- 
cery shop at Pegu against fire, and the 
second defendant as managing agent 
accepted ' the proposal, the premium 
' being Rs. 300. It is alleged in the plaint 
that plaintiffs paid Rs. 300,.and:defend- 
ants gave them an interim protection 
. mote No. 3240, “which was to remain in 
38 


` 


force as policy for twelve months from, 
the 7th July 1921'to the 7th July 1922." 


- The fire took place of the 26th February 


1922. It. is alleged that, on receiving 
information of the fire, plaintiffs made 
& personal report to the second defend- 
-ant who promised to write to his Head 
Office to pay the amount of the insurance. 
Plaintiffs made frequent demands there- 


by the second defendant. They claim 
the full amount of the policy, Rs. 15,000, 
-Defendants admit the proposal to 
insure, and its acceptance. They state 


- after, but were put off from time to time , 


that on the 7th July a protection note ' 


was issued, plaintiffs undertaking to pay 
the premium in a dayor two. As the 
premium was never paid, they allege 
that by- a letter dated the 4th August 
1921, they cancelled the protection note. 
They admit that plaintiffs made a verbal 
report of the fire, but alleged that they. 


were at once informed that the protection- 


note had been cancelled long before. 

* The defence is that there was no policy 
of-insurance in force at the time of the 
fire, and further that, as no claim con- 
taining the details of the loss had been 
submitted in writing within fifteen days 
of the fire, they were absolved from all 
liability. There-is a clause in the con- 
ditions of the Company's policy forms 
requiring such a statement of the loss, 
and setting out that no claim under the 
.poliey shall be payable unless the terms 


of this condition have been complied . 


with. ; 


It is thus clear that the parties are in 
direct conflict as regards thé eriginal - 


proposal, and from that point. onwards 
in almost every detail of fact in the 
Case: y 
According to the evidence: of the 
plaintiffs’ principal clerk, V. Subbaya, 
‘their Case was that there were negotia- 
tiong prior to the 7th July when the 
protection note was issued, because they 
rely on an entry (Exhibit D2) in their 
-aecount-books, showing an expenditure 
of Rs. 25,:for & visit to Pegu. Subbaya 
-alleges that the second defendant and 
his clerk came and' told him that they 
must be.paid their expenses to go to 
Pegu to inspect the property before they 
would .insnre it. According to the 


Y. 


spe 


defendants, it was the plainjiffs who 
came to the defendants’ place of busi- 
ness and there made & proposal which 
the defendants immediately accepted as 
they showed that they had previously 
ingured their shop in another company. 
Defendant No. 2 alleges that, on a pro- 


.mise to pay the premium in a day or 


two, he at once issued the protection note 
in his office. According to Subbaya, the 
second defendant, accompanied by 
another man, came to plaintiffs’ premises, 
and the second defendant told him that 
he was to pay the premium to the man 
with him. Thisman.is described by the 
witness as a Bengali gentleman. He 
says that thé next day this. màn came 


to his office and he paid him the pre- ' 


mium, and that the man then gave him 
the. protection order, Exhibit A, and 
signed his name acroés two ‘half-annd 


‘stamps affixed to the back of the docu- 


ment; ' I 
The signature on the back of Exhibit 
A is M. Khoreshee, not a Béngali name. 


Now the entry of the Rs. 25 ‘expenses to 
Pegu does mnotindicate that it was of 
expenses paid to the defendants, and it 
may quite well have been of expences for 
& visit of inspection by oné of the partners 
of the plaintiff firm to their Pegu shop. It 
seems probable tome that this entry was 
Beized on asan after-thought, and that 
it was paid to the defendants is false. Had 
there been negotiations, had there been a 
demand: for expenses to go to Pegu to 
inspect the premises, and had this 
amount been paid, we should have had 
the fact stated at once, and the entry in 
the accounts would have indicated the 
purpose for which it was paid and to 
whom it was paid, That it was an after- 
thought would seem to bé indicated by 
the fact that the entry was put in only at 
the very end of Subbaya's evidence and 
during his re-examination. 

On the other hand, the ver&ion ofthe 
defendants appears to me to be far more 
probable and to bein accordance with 
their usual practice. 
instances in the books of protection 
orders being cancelled for non-payment 
of premium., It is in evidence that pro- 
tection orders are frequently issued be- 
fore any premium was paid, and I see 
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no reason to doubt the allegation of the : 


second defendant that it waa issued, as he 
alleges on the 7th July. i N 
The story as to the second .deferidant 
being accompanied by'a Bengali gentle- 
man and his telling the plaintiffs to pay 
the premium to this Bengali gentleman 
appears to me to be certainly untrue, 88. 
is the story that-the. premium was paid 


. without any réceipt being received or 


demanded. . The plaintiffs have -had 
dealings with Insurance Companies for 
several years before t lis, and Subbaya 
has also had personal dealings with such 


companies. They must be aware that : 


_Tegular forms of receipt are issued when 


premia are paid. The |defendants habi- 
tually issue ‘such receipts and produce 
a book of forms showing that they do 
so. It is hard to -believe that a firm; 
which keeps such accounts as the plaint- 
iffs do, would pay: a |gum of Rs. 300, 
without any receipt to show that payment 
had beén made. 
A witness, Labay, is produced to corro- 
borate Subbaya as regards the payment 
to this Bengali gentleman. 
ed to be in plaintiffs’ shop to pay a 
he was asked’ to wait, and says he saw, 
Rs 300, counted out in his presence and 
paid toa Bengali Baboo. He mentions 
that three of the partners were present; yet 





noné of them come forward to give evi- , 


dence. I cannot believe for a moment 
that, if this man thad been a Bengali 
gentleman," Subbaya [would not have 
noticed that.the name! he signed at the 
back of the protection note was not a 
Bengali nane. The witness, Labay, is a 
casual witness as, indeéd, all the other 
witnesses for the plaintiffs are, and in 
my opinion ‘plaintiffs have not merely 
failed to prove that . 800 was paid in 
this manner .but-that the whole story they 
put up is untrue. E ; : 

The next question is whether the pro- 
tection note was cancelled by the defend- 
ants as alleged by them by the letter of 
the 4th August. ' 

The onus of proving|this is clearly on 
the defendants. ‘When the premium was 


not paid as. promised, they would, no : 


doubt, in the ordinary course of business, 
have cancelled the protection note, and 


their action, therefore, i$ probable and in ., 
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` accordance with what would be the ordi- 
nary course of business. . pus 


The letter appears in apress-copy book . 


and its proper place. There is no reason 
to suppose from the appearance of -the 
book that a page has been inserted, and, 
if the letter was notissued, the only ex- 
planation of the press letter book would. 
be: that they had completely re-copied 
the original press letter book for the 
purpose of inserting this letter, which 
was really never sent, in its proper:place. 
I can see no reason to assume anything of 
the kind. 


It has been "urged that a letter like ` 


this, cancelling a protection note, would 
certainly have been sent: by registered 
post, and we are referred to several similar 
letters, dated the 14th July, which wera 
sent by registered: post, On examining 
these letters, I find that they were for 
persons residing at Kemmendine, Pazun- 
daung and Taikkyi. Ae 
These might well be sent by post as; 
the addressees lived ‘at a considerable 
distance from defendant's office, and one 
of them outside Rangoon altogether, On 
the other hand, I- find” several other 
similar letters which ‘are addressed to 
persons living in Rangoon, but which are 
not sent by registered post. There is 
one' sent on the 25th August to Chinniah 
Chetty, Esq. That letter appears from 
the peon-book to have been sent by hand: 
Defendants produced their. peon-book 
showing this letter to have been -deliver- 
ed on the 5th August, and the acknow- 
ledgment column contains an entry 
‘S. 8. H. & Co," and underneath ini- 


tials. As these initials now exist, they ' 


are “8. V.” but it is obvious that they 
were originally 8omething else and that 
the letter "V" has been written over thé 
second letter of the initials, The first 


downward stroke .of the "V" is made - 


with considerable pressure and is placed 
exactly over the letter.that was originally 
there. After carefully examining the 
original letter with a -magnifying glass, 
I have personally little doubt that the 
initials were, as firét written, “8, P." 
.with a flourish forming a circle around. 
- them. This peon-book, no doubt, re- 
mained in the possession of the defend- 
ants. There was no affidavit of docu- 


- 
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ments calléd for, and nó inspection of 
documents made; but unfortunatély. there 
is on the record no examination, of any 
person as to when the alteration was first 
noticed. - i 

Lahiri, the . personal clerk of the 
second defendant, states that he typed 
the letter and, press-copied it; that he 
despatched it; that he wrote the entry in 
the peon-book; and that he gave it tothe , 
peon to deliver. : He says the peon re- . 
ported to him that the letter had been 
delivered, and showed him the signature 
in the  peon-book.' Cross-examination 
proceeded, but he was not asked if.the . 
signature was then in the. condition that 
itisin now. The whole of his cross-exami-- 
nation on this point reads—"I did not 
know the signature- of the plaintiffs. 
But I saw "8.S8.H.& Co." with an initial 
under it in the peon-book and so thought 
it was signed by the plaintiffs." 
' Ttis clearly not to the defendants’ ad- 
vantage to make_a palpable alteration in 
the signature acknowledging the receipt 
of this important letter. ` After the book 
had been made an exhibit, it may easily ` 
have been inspected from time to time by 
the plaintiffs and Subbaya; but itis impos- . 
sible to say by whom the alteration was 
made. It was impottant for plaintiffs to 
destroy evidence of the proof of the 
receipt of this -letter of cancellation, 


‘and that is all that can be said-on the 


matter. 27 . 
IfI am right in thinking that the ini. 
tials originally read "S. P." itisimpor- 
tant to remember that the son of oné. 
of the partners, who is also a partner, 
bears thenameof S. P. Mohamed Hussein ' 


„and, according to the plaintiffs’ evidence 


he was one of the three partners who were 
present in Rangoon, attending the busi: . 
ness in July. 07 i 

It is alleged that none of the partners - 
were in Rangoon in August; but I cannot 
believe that. Itis incredible that all the 
four partners should have been away from 


Rangoon :at the same time, especially 


when, from:the evidence of Subbaya, 
no single clerk was allowed to handle 
money or even to receive a letter. 

On behalf of the defendants we have 
evidence showing that the whol- of their 


`. conduct was in strict accord with. the 
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ordinary course of business I have 
held that the prémium ‘was never paid. 
Such aletter would, therefore, ordinarily 
be written. There is the sworn testimony 
of Lahiri that he typed this letter and 
took a press copy of it; that he entered 
it in the peon-book and gave it to the 
peon; that he received a report from the 
peon that the letter had been delivered 
and that he saw the initials acknowledg- 
ing réceipt in the book. mE 

The peon has given evidence, and he 
States that he delivered the letter at 
the plaintiffs place of business. He 
identifies Subbaya as the man to whom 
he gave the letter and who signed 
for it. 

It is clearfrom the cross-examination 
of Subbaya that the defendants did not 
know to whom the letter had been de- 
livered, and the peon was asked to point 
out the man to whom he delivered it 
if he could, and he pointed out Sub- 
baya. Whether the .peon really remem- 
bers to whom he delivered the letter 
and who signed for it is a matter of 
doubt. But, having regard to the 
circumstances, the ordinary course of 
business, the evidence that has been 
produced and the conduct of the parties 
in the case, I see no reason to differ 
from the learned Trial Judge that the 
defendants have proved sufficiently to 
transfer the onus and that the plaintiffs 
have failed to rebut the evidence on this 
point `] would, therefore, hold that it 
has been proved that the protection note 
was duly cancelled, and that is sufficient 
for the decision of this appeal. 

A further point was taken, based on 
clause 10 of the conditions of the policy. 


It is urged on the strength of certain’ 


passages in well-known commentaries 
on fire insurance law that the defendants, 
having taken the position that the policy 
had been cancelled, have either waived 
or are estopped from raising, technical 
defences based on the conditions of the 
policy. The Authorities for this proposi- 
tion cited in these commentaries are 
American Authorities, and it is strange 
that there is no English authority, ap: 
parently taking the same view; at least 
we have been referred tonone. A plea 
that the policy was not in existence at 


the time of the fire and that there was Dno, 
contract of insurance at all, coupled with 
a ple& that, if there was, then by reason 


` of certain conditions precedent ‘to the 


attaching of any liability the defendants 
would not be liable, is not contrary to the 
Law of India: : 
Plaintiffs’ case is that, when making 
an oral claim and reporting the loss 
to the defendants, they -were told that 
defendants were referring the matter to 
their Head Office. If that be the true 
fact, it is clear that no question of waiver 
would arise. ~ ` 
It is further urged that, as the defend 
ants knew that no policy had been 
issued, it was their bounden duty, to 
bring to the notice of the plaintiffs the 
action that was required of them, for ` 
plaintiffs would have been in complete 
ignorance of the terms of the policy. 
Plaintiffs knew that they were entitled 
io & policy; they never demanded the 
issue of a policy; and they never took 
any stepsto make themselves aware of 
what the conditions of tbe poliey were 
although the protection note, which they 
had, sets out that it was issued subject 
to the conditions attached to the policy. 
1 should hesitate to hold in this case 
that there was any waiver of this term, 
and reference may be made to In re 
Coleman's ‘Depositories, Limited, and 
Life and Health Assurance Association (1), 
Fletcher Moulton, L. J., said—‘Moreover, 
I see nothing to prevent an adequate 
performance of the conditions precedent 
at the date when, so far as the Court is 
aware, the policy might have been 
obtained by the employer if he had 
chosen to ask forit; and later he-said 
—"'The doctrine that there is some duty 
on the part of the assurers to geb the 
policy into the physical possession of the 
assured, and that ‘the rights of the 
parties under the policy depend on the 
date at which this is effected, is to me 
80 bewildering, and so foreign to any 
principles of law applicable to written 
contracts, and so unlike anything to be 
found in previous -decisions as to the 
liabilities of parties under contracts such 
as these, that I am unable to follow it." . 
(1) (1907) 2 K. B. 798; 76 L. J. K. B. 865; 79 
L, T. 420; 23 T. D. R. 638. 
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: That this was a condition precedent I 
have held in Hing'Nám Hip Kee v. The 
Batavia Sea and Fire Insurance Co. (2), 
in which I referred to the case of Roper v. 
Lendon (3). 

.If there was no waiver, failure to com- 
ply with this condition is fatal to the 
plaintiffs' elaim; but it is not necessary 
for meto decide that definitely in the 
present instance. a" 

. I would confirm the decree of the Court 
below and dismiss this appeal with costs 
throughout. ü 


‘May Oung, J.—I concur. 
Z.K 


. K, . -Decree i 
nA Ind. Cas. 476; 6 L. B. R. 123; 5 Bur. L. 
9 (1859) 98 L. J. Q. B. 260; 7-El. & El. 825: 
5 Jur. (N. s) 491 7 W. R. 441; 117 R. R 474 ; 120 
E.R. 1120. ; 


——— 


È 


CALCUTTA HIGH COURT. 
Civit Rute No. 597 F or 1923. 
July 16, 1923. 

- | Present:—Justice Sir Asutosh 
: Mookerjee, Kr., and Mr. Justice 
Chotzner. 
Srimati PRAMILA.BALA DEVI— 
PETITIONER 


` versus 
JYOTINDRA NATH BANERJEE 
AND OTHERS—OPFOSITH PAETY. - 

Probote and Administration Act (V of 1881), s. 
$4,— Probate proceedings —Administrdtor' pendente 
lite when can be appointed —Deciwion in favour of 
Will—Appeal—Appellate Court, power of, to ap- 
point administrator— Possession. obtained by eze- 
cutors, effect of. í : 

Tho appointment of an administrator pendente 
- lite does not follow as a matter of course when- 
ever litigation is pending. The applicant is 
required to show some necessity for the grant, for 
example, that it is necessary for the preservation 
of the estate, for «eceiving rents, payments of 
interest or the dividends on shares as they become 
due, and that no fit and proper person-is in a 
position to discharge these offices  [p. 598, col. 2] 

The duties of an administrator penednte lite 
commence frem the order of appomtment and, 
if the decre» in the action is appealed from; do 
not cease until the appeal has been disposed of. 
In the absance of any appeal the functions of an 
administrator pendente lite terminate with a 
decres pronounced in favour of a Will and do 
not continu» until the executors obtain Probate. 
[p. 599, col. 1.] ; 5 ` 


The mere tot that the executors have obtained 
possession of fhe properties from the administra- 
tor pendente lite after the decision of the First 
Court, doesnot deprive the Appellate Court of its 
power to appoint an administrator pending the 
ecision of the appeal. [p. 598, col. 1.] - 

A Court of Appeal cannot allow itself to be 
paralysed by a successful endeavour on the part of 
a litigant to obtain possession in view of an ' 
apprehended appeal to be followed by a stay 
order, [ibid.]. > 

Case-law referred to. MET 

Dr. Dwarka Nath Mitter. Babus 
Kalikinkar Chakrabarty and Rama- 
prasad Mukerjce; for the Petitioner. 

Babus Mahendra Nath Roy, Sitaram 
Banerjee and :Pramatha Nath Bando- 
padhaya, for the Opposite Party. 

JUDGMENT.—This is a Rule for 
the appointment of an administrator 
pendente lite under section 34 `of the 
Probate and Administration Act during 
the pendency of an appeal lodged in this 
Oourt against' the decree for grant of 
Probate in respect of the estate of one 
Hari Charan Mukerji who died on the 25th 
l'ebruary 1921. I 

On the 29th June 1921, the executors 
applied for Probate of the alleged Will. 
On the 20th July 1921, the objectors: 
prayed for the appointment of an ad- 
ministrator pendente lite and five days 
later their application was granted, as the 
District Judge recorded the opinion that 
the grounds urged for the appointment 
of an administrator pendente lite were. 
very strong. On the 27th July 1991, 
upon the joint applieation of all the 
parties concerned, Babu Bibhuti Bhusan 
Banerjee was appointed administrator 
pendente lite.on a fixed remuneration of 
Rs. 60 a month. The application for-Pro-. . 
bate was strenuously contested; but ulti- 
mately judgment was pronounced on the 
25th May 1923 in favour of the Will: On 
the 28th May 1923, an order was made for 
the issue of Probate and Probate was 
actually issued on the day following. On 
that day, an applieation was made to the 
District Judge by the unsuccessful 
caveators in order that proceedings might- 
be stayed so as to enable them to lodge 
an appeal in this Court and obtain an- 
order for stay. The District Judge 
stated, however, that possession had 
already been delivered by the adminis-- 
trator pendente lite to the executors, The 


` 


` 
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appeal was lodged in this Court on the 
20th May 1923 and two days later the 
Rule now under consideration was issued. 
In answer to the Rule, the executors 
have contended that as possession has 
‘been obtained by them from the’ ad- 
ministrator pendente lite, no further 


` action should be taken by this Court. 


We are of opinion that the circum- 
stance that the executors have managed 
to obtain possession from the administra- 


tor pendent lite with what has been des-. 


cribed as unusual speed should not affect 
the decision of the question, whether the 

‘estate in litigation should or should not 
be secured during the pendency of the 
appeal in this Conrt.- We may add that 
the parties are not agreed as to whether 
the entire estate has been delivered by 
the administrator pendente lite to the exe- 
cutors; and there seems good ground 
for the assertion made by' the appellants 
that the executors managed ‘to obtain 
possession from the administrator pen- 
dente lite even before the Probate had 
been actually issued; these matters, how- 
ever, are not material for our present. pur- 
pose. The'judgment of this Court in 
Hukum Chand Boid v. Kamalanand 
Singh (1), which was applied in Sati Nath 
Sikdar v. Ratanmani Naskar (2) makes 
it abundantly clear that the Court of 
Appeal will not allow itself to be para- 

. lysed by a successful endeavour on the 
part of a litigant to obtain possession 
in view of an apprehended appeal to be 
followed by a stay order. 

'" We have carefully considered the cir- 
-cumstances of this litigation which.are 
“set outin the order made by the District 
Judge, when he held that there were 
grounds for the appointment of an Ad- 
ministrator pendente lite. We have taken 
into account the nature and value of the 
estate. We cannot overlook’ the fact 
that the executors have not furnished 
. security for the due discharge of their 
duties. Wecannot ignore the fact that 
“the executors are bound to administer 
the estate in terms ofthe Will which is 
the source of their authority. We feel 
no doubt whatever that in the interest of 


. the party who might in the end turn out 


" 33 0.927; 3 O. L. J. 67. 
~ (8) 14 Ind. Cas, 808; 15 O, Ly J,-885, - 
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to be entitled to the estate, it is-essential 
that the estate should be secured during 
the pendency of the appeal already lodged 
in this Court. It is well-known that it was 
not the practice of the prerogative-Court 
to grant administration pendent lite, un- 
less by consent, or on proof that such a 
grant was necessary for the preservation 
of the property. Soon after-the estab- 


. lishment of the Court of Probate, how- 


ever, Sir J. P. Wilde in a considered 
judgment in the case of Bellow v. Bellow 
(3) observed as follows: "The Rule of the 
Court of Chancery appears to be, that 
wherever there is a bona fide suit pend- 
ing, the Court: will appoint a Receiver 
quite irrespective of the condition of the 
estate, or of the person who has the. 
actual possession of it, on the -ground 
that while the suit is pending, there is 
no one legally entitled to receive or to 


` hold the assets, or to give discharges. 


I wish to give notice that I shall in future 
assimilate the practice of this Court to 
that of the Court of Chancery, and that 
Í shall grant administration pendente lite 
wherever the Court ‘of Chancery would 
appoint a Receiver." 
Division, however, the. appointment ‘of 
an administrator pendente lite does not 
follow.as -a matter of course whenever 
litigation is pending. ' The applicant is 
required to show some necessity. for the 
grant, for example, that it is necessary for 


the ‘preservation of the estate, for re- - 


ceiving rents, payments of interestor the 
‘dividends on shares as they become due, 
and that no fitand proper person is in & 
position to discharge these offices; Horrell 
v. Witte (4). "The Court has power to 


appoint an administrator pendente lite . 


in contested testamentary and adminis- 
tration suits, on the application of a 
person who is not & party.to such suit, 
Accordingly, in an-administration suit 
which was likely to be protracted, the 
Court appointed an administrator pendente 
lite atthe instance of a creditor who was 
not a party to the suit: Tichborne v. Tich- 


à 


(3) (1865) 4 Sw. & Tr. 58 at p. 01; 34 L. J.P, 
195; 11 Jur (w s) 588, 13 L. T. 947; 101 E. R. 
337 

(4) (1866) 1 P. & D.-103; 35-L. J. P. 55; 12 Jur, 
(s. 8) 673; 14 L, T, 137; 14 W. R. 515. ne 


In the Probate . 
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-torne (5). These principles were applied 
"by this Court in the case of Brindaban 
"Chunder Shaha v. Sureshwar ^ Shaha 
‘Pramanik (6). Weare of opinion that 
notwithstanding the judgment of the 
‘Court below in favour of the propounder 
“of the Will, the reasons which induced 
the District Judge to appoint an ad- 
ministrator pendente lite are stil opera- 
‘tive. In fact, from one point of view the 
"necessity has’ been accentuated by 
‘Teason of the fact that the executors pro- 
pose to carry out the provisions of the 
_Will notwithstanding the pendency of 
the appeal. It is well- “settled i in England 
that the duties of.an administrator and 
receiver pendente lite commence from 
‘the order of appointment, and, if the 
decree in the action is appealed from, do 
not cease until the appeal has been dis- 
posed of. In the absence of any 'appeal 
the functions of an administrator pen- 


dente lite terminate with & decree pro-. 


nounced in favour of a Will and do not 
continue until the executors obtain Pro- 
bate. The case is not altered if there 
are no executors: Taylor v. Taylor (T) 
and Wieland v. Bird (8). Asimilar prin- 
ciple has been applied inthe case of an 
injunction wheré during the pendency of 
-an appeal, the ad interim injunction 
‘granted by the Trial Court ‘is continued: 
Polini v. Gray (9). We are not unmind- 
ful that, as pointed out by the Judicial 
‘Committee in Hukum Chand Boid v. 
Pirthichand Lal (10), the operation of a 
‘decree is not suspended or interrupted 
by the presentation of an appeal. But we 
feel no doubt that, inthe case before us, 
it nothing: had happened immediately 
on the delivery of judgment by the Dis- 
trict Judge, this Court would have with- 
out hesitation continued the administra- 


1:5) nEeD 730; BL J. P. 55, & 70; 
L. T. 820 &1015*17 W. R. 8 

9 3 Ind Oas. 178; 10 O. D. "J. 263 at p. 275. 
(7) (1881) 6 P. D. '23; 50 L. J. P. 45, 45 J. P. 
I. 


L DD P. 262; 63 L. J. P. 162; 6 R. 574; 71 


E LEN 12 Oh, D: 438; 49 L. J-Oh. 41; 40 L. 
T (19) 50 Ind. Jed pm 46 0.670,23 O W.N. 
- 791: 17 A.L. J 514: 36 M. L. J. 557; 21 Bom. L. 
R. 632; (919) AL W. N 258; 30 O. L. J. 71; 26 
M. L. T. 131; 10 L. W.416 (P.C). - 
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tor pendente lite during the pendency of 
the appesl,and as we have said the fact 
that the executors were able to take out 


"Probate and to obtain delivery from the 


administrator pendente lite before the 
objectors could come up tothis Court to 
lodge their appeal and to obtain an order 
for stay, does not really affect the deci- 
Bion of the question. 

We direct accordingly that this Rule 
be made absolute and that the gentle- 
man who was appointed administrator 
pendente lite by the District Judge (Babu 
Bibhuti Bhuson Banerjee) ba re-appoint- 
ed administrator pendente lite on the re- 
muneration fixed by the Oourt below. 
He will administer the estate subject to 
the direction of this Court. Liberty is 


reserved to both parties to apply for fur- 


ther orders.. The costs of this Rule 

be costs in the appeal. We assess the 

hearing- fee at two gold mohurs. The 

executors will forthwith place the ad- 

ministrator pendente ‘Tite in possession of 

the estate. 
Z. K. 


will 


Rule made absolute, 


PATNA HIGH COURT: 
Orviz Revisions Nos. 172 AND 219 OF 1923, 
July 30, 1923, i 
Present:—Mr. J ustice Das. 
RAM KISHUN SINGH AND oTH2BS 
—PRTITIONERS- 

versus hd 

DAMODAR PRASAD AND OTHERS 

—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 115, O. 
XXI, rr. 100, 101—Execution Sale—Disposszasion 
by purchaser-,-Application for restoration —Personi 
in joint possession, whether can apply— Benami, 
question of, whether cin be entertained —Miscon- 
struction of law—Rzvision 

A person who is in joint possassioa of "pro 
perty must be desmed to be in possession on his 
own account within tho meaning of r. 101 of 
O XXI of th» Orvil Procedure Code and can 
maintain an application under r. 10) of tha, Ordər 
[p 699, cal SPP 

Cooverji Hiwjiv Dzwszy Bhoja, 17 B.- - 118; 9 
Ind Das (N.8)471, dissantad from ' ' 

Ratia Gosinda, Missir v. Raghunath Missir, 2) 
Ind Cas. 253, 18 O. W. N. 695; 18 e L J. 133, 
relied on. n" / 


, 


` within the meaning of r. 
Civil Procedure Code, 
` to go into a question of benami. |p. 600, cal. 2.1 


' 600- 

_ RAM KISHUN SINGH V. DAMODAR PRASAD. 
For the par Pee of determining Denes person 
is in possegsion, roperty on his @wn_ account 
z 101 of O. XXI of the 
the Court is not entitled 


here the decision of a Court is the very basis 


: and foundation of jurisdiction in its limited sense, 


as distinguished from powérs, it comes within the 
purview of section 115 of the Civil Procedure 
Code. [ibid.] 

Dhanwanti Kuer v. Sheo Shankar Lal, 51 Ind. 
Cas 873, 4 P. L. J. 340, followed. 

‘Where a Court by a misconstruction of the pro- 
visions of the law holds that a petitioner is not 
entitled to maintain an application under O. XXI, 


-r. 109 of the Oivil Procedure Oode, it declines a” 


jurisdiction whichis vested in it by law, and its 
sae is open to revision. [p. 600, col. 2; p. 601, 
ool, 1. 
Applications against orders of the 
Additional Sub-Judge, Monghyr, dated 
‘thë 18th April 1923. 
Messrs. A. B. Mukerji and Shiveshwar 
Dayal, for the Petitioners. 
Mr. Siva Narain Bose, for the Opposite 


Party. ts 
' JUDGMENT.—The facts are stated 


~ ‘in the order passed by the Court below 


and it is-unnecessary to recapitulate 
them. The learned Subordinate Judge 
has found that the applicants in Civil 


- Revision No. 172 of 1923 being joint 


with their respective father” and uncle, 
who were the judgment-debtors in the 
mortgage-suit, cannot be said to have 
been in possession of the disputed lands 
o1 a portion thereof on thei own account 
within the meaning of O. XXI, r. 101 of 
the Code, and the learned Subordinate 
Judge relies upon the case of Cooverji 
Hirji v. Dewsey Bhoja (1). The learned 
Subordinate Judge has also found that 
the applicant in Civil Revision No. 219 
of 1923 is the farzidar of- Kali: Prashad 
another of the judgment-debtors in the 
mortgage action, and that he cannot be 
said to be in possession of the disputed 
lands on his own account. In this view 
the learned Subordinate Judge has dis- 
missed their applications under O. XXI, 
r. 100. š 

I will first, consider the case of Ram- 
kishun and Sital Prashad, the applicants 
in Oivil Revision No. 172 of 1923. The 
ease of Cooverjt Hirji v. Dewsey Bhoja (1) 
was considered by the Calcutta High 
Court in the case of Radha Gobinda 


` (D 17 B.T18; 9Ind,[Dec, (1.8) 471, 
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Their 
Lordships ofthe Calcutta High Court. 


` did not agree with the view of the Bom-: 


bay High Court in so far as that Court. 
laid down that a person who is in joint 
possession is not in possession on his 
own account. Ientirely agree with the 
view which has been taken by the Cal- 
cutta High Court in the case to which I 
have referred. It must follow, therefore, 
that the applicants were in possession on 
their own account and were entitled to 
maintain an application under O. XXI, 
r. 100 of the Code. 

The question raised in Civil. Revision 
No. 219 of 1923 is whether the learned 


_Subordinate Judge wasentitled to con- 
sider the question of benami 


in an 
application under O. XXI, r. 100. It has 
been held in a series of cases that in a 


'elaim ease arising under O. XXI, r. 58, 
‘the Court is not entitled to go into a 


question of benami. The finding’ of the 
learned Subordinate Judge in this case 


‘that the applicant was the benamidar of 


Kali Prashad is based on reasons which 
are entirely ‘speculative. In my opinion, 


.the learned Subordinate Judge was not 


entitled to go into a question of benamt 
in order to determine whether the 
‘applicant was in possession of the dis- 


puted property in his own right. ` 


It was contented before us that the 
learned Subordinate Judge had ¢cm- 
plete jurisdiction to decide the cases in 
the way in which ‘he has done and that 
we ought not to interfere with his 
decision in revision under section 115 of 
the Code of Civil Procedure. It has, 
however; been held by this Court that 
where the decision of the Court is the 
very. basis and foundation of jurisdiction 
in its limited sense'as distinguished from 
powers, it at once comes within the 
purview of section 115 of the Code. See 
Dhanwanti Kuer v. Sheo*Shankar Lall 
(3). The learned Subordinate Judge 
held by & misconstruction of the pro- 
visions of law that the petitioners were 
not entitled to maintain an application 
under O. XXI,r. 100 of the Code. The. 
decision of the learned Subordinate 
I 2 20 Ind. Cas. 253;18 O. W. N 695,18 Q.L. J. 

(8) 51 Ind. Cas 873; 4 P. L.J. 340. i 


^ get aside an ex parte decree passe 


À 
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‘Judge is the very basis and foundation 
‘of jurisdiction. In my opinion, it is 
"open td-us under section 115 of the Code 

to say that he declined a jurisdiction 
‘which was vested in him by law by mis- 
construing the provisions of the Code. 

I would accordingly set aside the 
orders passed by the Court below and 


‘allow the applications which were made’ 


‘by these petitioners to the Court below. 
"There will be no order for costs. 


‘Applications allowed; 
. Order set aside. 


Z. K. 


Z 


ALLAHABAD HIGH COURT. . 
>- Civiu Revision No. 32 or 1922. 
. - June 14, 1922. 
- -. Present:—Mr. Justice Walsh and 
: Mr. Justice Ryves. 
Musammat BANOO AND oTHERS— 
DRFENDANTS—A PPLIOANTS 


fae ' versus : 
Lala HARDWARI LAL-PLAINTIFF 
. —OpposiTe PARTY., Ms 
. Civil Procelure Code (Act V of 1998), s. 146, 
0. IX, r.18—Ex parte decree, application to set 
aside—Death ‘of applicant—Legal representative, 
Tight of. ipu d 
. Having regard to section 146, Oivil Procedure 
Code, the legal representative of a deceased 
defendant- has a right to be brought on the record 
to continue an applieation made b 


against him. 
Oivil revision from an order ‘of the 
District Judge, Shahjahanpur, dated the 
5th November 1921. . 
Mr, Iqbal Ahmad, for the Applicants. 
Mr. S. N, Sen, for the Opposite Party 


= JUDGMENT.—It is quite clear that 
the learned Judge misdirected himself 
in refusing to hear the legal represen- 
tatives of the deceased man. An appeal 
‘came before him which was dismissed 
ex parte. It may have been due to the 
illness of the appellant.. We do not 
know how it came to be dismissed for 
default. It would be a monstrous stato 
of things if it were the law that the heirs 
or legal personal . representatives, could 
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not asof right pursue any claim which - 
8 deceased man had, which death had - 
prevented him from pursuing, Whether 
he had the right to obtain a restoration 
of his appeal is not the question now 
before us. He had a right to be heard 
and, therefore, his héirs or legal personal 
representatives had a right after his 
death to be heard also.- The learned 
Judge must have overlooked the pro- 
visions of section 146 which was clearly 
enacted to cover a case like. this; and, in 
our opinion,the ruling relied. upon by 
the learned Judge had no application, 
‘even ifit may be regarded as still good: 
law after the addition of the section 
which has now become part of the 1908 
Code. We must accept the application 
in revision, remit.the case to the District 
Court with diréctions to the Judge to 
-allow the applicants to apply to be sub- 
-stituted on the record as heirs or personal 
representatives of the deceased appellant 
and on. such ‘application to hear such 
evidence as may be submitted hy the 
parties and to determine whether in 
fact they are or are not such .heirs or 


. personal representatives if the question 


is’ disputed by the other side. .In the 
event of the. Judge deciding that they 
are such heirs and personal representa- 
tives, they have a clear right to have 
their names substituted for the deceased 
&ppellant on the record, and (having 
regard to what has happened no' ques- 
tion of limitation can be put forward 
against them) to apply for restoration of 
the appeal on grounds which would have 
‘been sufficient if made by the dead man 
were he still alive, and able to make 
the application. Further than this we 
cannot go because Dr. Sen's clients still 
say that the application when heard oh 
the merits is likely to be dismissed. 
Having regard to all the circumstances 
of the case the costs of these proceedings 
will abide the result of the application 
by the applicants to have their names 
put on the -record as heirs or personal 
representatives. 


N. H. Application accepted, 
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KALI RANJAN CHOWDHURY v. '"RAJESWAR ROY CHOWDHURY. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE +DEOREE 
No, 2836 or 1921. 

: August 10, 1923. 
` Present : ——Justice Sir N. R. Chatterjea, ' 
Kr., and Mr. Justice Cuming. 
KALI RANJAN CHOWDHURY 
AND n cee er s ss 


RAJ ESWAR ROY ‘CHOWDHURY 
: —PLAINTIFF— RESPONDENT, 

Bengal Alluvion and Duluvion Regulation oral of 
1825), s. 4 (1)—Accretion—Rent of accreted lands— 
Separate surt, whether marntarnable—Separate 
tenure, 

The ganeral proposition that in no case caña 
separate suit for rent be maintained for accreted 
lands cannot be affirmed. [p 603, col 1] 

Certain accreted lands were formed subsequent 
to the creation of the parent howla tenure They 
were constituted a separate estate between the 
Government and the proprietor, and were separat- 
ed and formed into new tenancies recorded in the 
Settlement” khewats Plaintiff, who wasthe pro- 
prietor of the tenure, sued for and obtained a 
decree for rent in reapect of the parent howla 
tenure and subsequently brought a second suit 
to recover the rent of the accreted lands: 
` Held, that the parties having treated the accreted 
lands as separate tenures, a separate suit for the 
rent thereof was maintamable. [p. 603, cols. 1 & 2.] 

Golam Als v. Kalı Krishna Thakur, 70 479; 4 
Shome Li R 149; 8 C. L. R-517; 3Ind Dec. (N 8) 

58, Assanullah '"Bahadur v Mohini Mohan Das, 
je O. 739; 13 Ind. Dec. (N. 8) 1072, Muktakesht Dasi 
v. Srinath Das, 26 Ind. Cas. 214; 190.L J. 614 
and Pria Nath Das v. Ramiaran Chatterjee, 30 Q. 
811; 7 C. W. N. 601, referred to. 

Appeal against a decree of the Sub- 
ordinate Judge, Bakarganj, dated the 
14th June 1921, reversing that of the 


Munsif, Patuakhah, dated the 6th March 
1920. 

Babu Sarat Kumar Mitra, for - the Ap- 

pellants. 

Babu Mohini Mohan Chakravarti (with 
him Babu Trailokya Nath Ghose), for the 
Respondents. 

JUDGMENT.—This appeal arises 
Qut of a suit for fent. Thelands in res- 
pect of which the rent was claimed were 
accretions toa howla tenure held by the 

efendants under the plaintif. The ac- 
creted lands were constituted a separate 
estate by the deara authorities, and also 
recorded as separate tenures of the de- 
fendants in the Settlement khewats. — ' 

The defence. inter alia was that no 
suit for rent was maintainable in respect 
of the accreted lands separately from 


that of the howla tenure. The Court 
of Appeal below has held that it can be 
maintained and the defendants have 
appealed to this: Court. 

The appellants relied upon , the cases 
of Golam” Ali v. Kali Krishna Thakur 
(I and Assanullah Bahadur v. Mohini 
Mohan Das (2). But in the first case all 


` that was held was that the accreted land 


should be governed by the terms and the 
conditions applicable to the parent ten- 
ure, and that the same rent was payable 
for itas for theland included in the kabu- 
liyat. The Government had not assess- 
ed the revenue of the accreted land in that. 
case and there was no question whether 
the accreted lands formed a separate 
tenure. In the second case, however, the 
question was raised and it was held that 
the rent of -the additional lands cannot 
be recovered separately from the original 
part of the tenure. 

Now section 4, clause (1) of the ` Regu- 
lation XI of 1825 ‘provides that in the case 
of a gradual accretion it shall be consider- 
ed as an increment to the tenure of the 
person to whose land it is accreted but ` 
shall not exempt such person’ from the 
payment of any increase of rent to which 
he may be justly liable. Land accreted 
to a rent free tenure is, therefore, liable to 
payment of rent though tHe tenure to 


. which it is accreted may be rent free. 


The rate of rent of land accreted to & 
rent paying tenure,may not be the same 
as that of the original tenure having 
regard io the quality of land. Then 
again, where the proprietor of an estate 
declines to take settlement from the 
Government, the accreted .portion must 
be settled with some other person, and 
such other person must nécessarily bring 
a separte suit forrent for: the accreted 
land held by the tenant. Again when 
the proprietor takes a settlement from 
the Government of the aecreted ` portion 
as a separate estate which he is entitl- 
ed to do under section 2 of, Act XXXI 
of 1858, and such estate is cold away to a 
third person such person would certain- 
ly be entitled to maintain a separate suit 
for rent for the accreted portion. These 


(1) 70 479, 4 Shome L, R. 149; 8 C. L R. 517; 


3 Ind. Dec. (N. B.) 8 
. (2) 26 O. 739; 13 Ina. Dec. (s. s) 1072, 
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considerations are sufficient to show the 


difficulty of affirming a general proposi- 


tion that in no case can a separate suit for 
rent be maintained for the accreted 
lands.” 

In the case of Muktakeshi Dasi v. Sri- 
nath Das (3), certain land formed by 
gradual accretion by recession ofa river 
was resumed by the Government and 
settled with the plaintiff. The land was 
held by the defendant under a lease 
granted to him by the plaintiff, who 
was aco-sharer to the extent of two- 
thirds share, and her co-sharers. It was 
held that in respect of the two-thirds 
share, the plaintiff was bound by the 
terms of the contract, that is, she was 
entitled to realize rent at the rate men- 
tioned in the lease, and in respect of the 
remaining one- third she was in the posi- 
tion of a stranger and was entitled to 
realize rent at ihe rate assessod by the 


Settlement Authorities as payable by the ` 


under-tenure-holder of the original est- 
-ate. The cases of Assanullah v. Mohini 
Mohan Das (2) and Priu Nath Das v. 
Ramtaran Chatterjee (4) were distin- 
guished on the ground that in these 


cases the settlement was with the origin: - 


nal proprietors. A contention was rais- 
ed that the co-sharers of the plaintiff 
were necessary parties to the litigation. 
But the learned Judges overruled it on 
the ground thatthe land in respect of 
which settlement was made by the 
Government formed a separate tenure. 

In all the cases cited above, the accret- 


ed land already formed part of the. ' 


tenure held by the tenant under the land- 
lord. In the present case (he accreted 
lands formed subsequent to the creation 
of the parent howla tenure. They were 
not onlyleonstituted a separate estate be- 
tween the Government and the proprietor, 
but the Court of ‘Appeal below finds that 
the deara lands were separated and form- 
ed into new tenancies recorded in the 
Settlement khewats. The plaintiff -had 
previously sued for and obtained a decree 
for rent in respect of the parent howla 
tenure separately. The parties, therefore, 
treated the accreted lands as separate 
tenures. In these circumstances we 


3) 26 Ind. Ca-. 214, 19 C. D: J. 614, 
4) 30 0. 811; 7 O, W. N. 60 


think that the Court below was right in 
holding that a separate suit for rent for 
the accreted lands is maintainable. 

The appeal is accordingly dismissed 
with costs, 


Z. K, Appeal dismissed. 





*. PATNA HIGH COURT. 
ArPRAL FROM ORIGINAL Decrees Nos. 250 
or 1920 AND 20 or 1921. 
January 25, 1924. 
Present:—Mr Justice Das and 
Mr. Justice Ross. 
BENI MADHO SINGH AND OTHERS— 
PLAINTIFFS—APPELLANTS IN No. 250 or 
1920—ReEsponpDENTS IN No. 20 or 1921 
versis 
CHANDER PRASAD SINGH 
AND OTHERS—DEFENDANTS—RESPONDENTS 
IN No. 250 or 1920—AppELLANTS IN No. 20 


š oF 1921. 

Hindu Law—Jowt famaly—Karta, power of-— 
Loan to purchase share 1n village—Benefit of 
family—Family property, lability of 

A karta of a Hindu family 18 entitled to borrow 
money in order to Purchase a share ina village m 
which the family already has a share, in a trane- 
action which is not on the face of it a losing one. 
[p 605, col. 2] 

Manna Lal v. Karu Singh, 56 Ind Cas 706; 
1P L T 6,13L W. 652; 39 O. L J. 256 (P C), 
referred to 

Such & transaction is for the benefit of the 
family and 18 binding on the family property. 


Appeals from a decision of the Subordi- 
nate Judge, Gaya, dated the 27th duly 


1920. 
In No. 250 or 1920. 

Sir Ali Imam and Mr. Jalgobind 
Prasad Sinha, for the Appellants. « 

Messrs, N. C. Sinha and Kailash Pati, 
for the Respondents. 

In No. 20 or 1921. , 

Mr. Kailash Pati, for the Appellants. 7 

Messrs. S. M. Mullick and Jalgobind 
Prasad Sinha, for the Respondents. 

JUDGMENT. | 

Ross, J.—First Appeal No. 250 of 
1920 is an appeal by the plaintiffs ina 
suit on two mortgages. The first bond 
was executed onthe 23rd of July 1910 
by Jamuna Prasad Bingh, father of 
defendants Nos. 1 and 2and grandfather 
of defendant No 3, in favour of Janardan 
Bingh, the predecessor of plaintiff No. 1, 
for a consideration of Rs, 20,000 which 
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was advanced at a rate of interest of. 


` Rs. 1-4-0 per cent. per mensem. The 


‘second bond was executed on the 24th 


of May 1917 by defendants Nos 1 and 2 
in favour of plaintiff No. 1 for a con- 
sideration of Rs. 2,600 which was advanced 
at compound interest of Rs. 1-40 per 
cent. per mensem with yearly rests. The 
Subordinate Judge gave the plaintiffs a 
decree in respect of the second „bond 
(Exhibit 8), but dismissed the claim on 
the first bond (Exhibit 3) First Appeal 
No. 20 of 1921 is an appeal by the defend- 


ants. . . : 

The bond (Exhibit 3) recites that the 
executant had purchased 4annas share 
in ` Mauza Pharha Rahimabad at an 
auction sale held for armears of Road Cess 
and obtained possession thereof. The 
aforesaid share was subject to encumbr- 
ances created by the former proprietor 
and & decree had been obtained by the 
mortgagee in execution of which the in- 
terest had been gold for Rs. 19,010-9-6and 
purchased by, the decree-holder himself. 
In order to get the sale set aside the 
executant borrowed Rs: 10,000. A further 
sum of Rs. 9,425 was borrewed to re-pay 
the loans due to one Sital Prasad under 
two mortgage-bonds executed on the 


, 27th of April 1909 (Exhibit 7), and on 


the 3rd of June 1909 (Exhibit 60. A 
further sum of Rs. 575 was required to 
fneet household expenses. The learned 
Subordinate Judge has dismissed the 
claim on this bond holding as to the first 
item that the purchase of an encumbered 
estate was an imprudent act and, there- 
fore, nôt binding on the family property. 
As tothe second item he has held that 
the case is governed by the decision in 
Sahu Ram Chandra v. Bhup Singh (1) 
and as to the third item he has held that 
the evidence is insufficient to establish 
] necessity. 
Ried aq aa the first item it appears 
that’ a share of l-anna 6-pies and odd 
already belonged i 
family and it was natural that, if money 
was being invésted in immoveable pro- 


perty, the opportunity should be taken 


d Cas. 280; 39 A. 437; 21 C W N. 698, 
1 A w 557; 15 A. L. J. 437 19 Bom L R 498; 
96 O. L. J. 1; 38 M.L. J. 14, (1917) M W N. 439: 
92 M, L, T, 32; 6 L W, 213; 4 I, A. 126-(P, O). ` - 


to the defendants'- 


ofthe sale for arrears of Road Qess of 
& share in this village..to make the 
purchase. 'The interest on the advance 
comes to Rs. 1,500 & year. The income 
has been estimated by the Subordinate 
Judge at Rs. 1,600. The respondents 
contend that this valuation is too high. 
This was a matter which was especially . 
within the knowledge of the defendants 
and they did not produce any evidence. 
They left it to the plaintiffs to give what . 
evidence they could. That evidence 
consists of a statement of Dwarka Prasad, 
plaintiffs’ witness No. 3, to the effect 
that Jamna had told himi that the income 
of his 2-annas share of Mauza Pharha 
was Rs. 2,500 or Rs. 3,000. The plaint- 
iffs also- put in .evidence a- plaint 
(Exhibit 30) wherein the present defend- 
ants stated that the gross income from 


the 3-annas 6-pies .and odd share in 


Mauza Pharha was not less than Rs. 3,000 

a year. They also produced a deposition 

of: defendant No. 1 made in 1919 
(Exhibit 19) giving a similar figure. 

Rs. 3,000 is the income of 31-annas share, 

then the income of 2 annas would be 

Rs. 1,715; the Government Revenue is 
Rs. 46-10-0 and the Road Cessis about . 
Rs. 53, so that a deduction’ of about 

Rs. 100 will have to-be made; no allow- 
ance need be made for collection charges 

as the defendants already had a share in 
the village. According to this calcula- 

tion the Subordinate Judge has not 
over-estimated the value of the property. 
But, in any case, it was the duty of the 
defendants to place before the Court the 
best materials for its decision of this 

question, as pointed out by the Judicial 

Committee in Marugesam. Pillai v. 

Mantkavasaka Dasika Gnana Sambanda 

Pandara Sannadhi(2). The defendants 

had the documents which would kave 

shown definitely what the value of 

share was, They have not produced - 
them and the Subordinate Judge's figure 

must be accepted. It follows, therefore, 

that the purchase was not in itself im- 

prudent but wes one which actually 

yielded a small profit. It was in no 


. J. 281, 1 P. L. W. 457; 5 L. W. 759, 19 Bom L. 
R, 456; 25 O, L. J. 589; (1917) M. W, N, 487 (P, O), 


š 
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sense specúlative because the defendants, 
being co-sharers in the village, were in 
& position to know the value of the 
equity of redemption ` of this 2-annas 
share. At fiften years’ purchase the 2- 
annas share of the defendants would be 
worth Rs. 25,000 and at twenty years’ 
purchase Rs. 32,000 and’ the loan was 
Rs. 10,000 only. During the argument 
the learned Counsel for the appellants 


offered to accept a decree in -full and - 


to take over this share, allowing the 
respondents Rs, 32;000 for it; but this 


` offer, was not accepted. This also shows 


that the purchase was not an imprudent 
one. The learned Vakil for the respond- 


‘ents .réferred to the evidence of the 
immorality of Jamna Prasad Singh, but’ 


this is immaterial, because it is not said 
that that immorality had any connection 
with this debt. But itiis said that-he 
was encumbering the estate and that he 


` - would never be ina position to re-pay 


this loan because of his dissolute habits. 
Buteven without re-payment the transac- 
tion was profitable as has been shown 
&bove; and in any view, to use the words 
ofthe Judicial Committee in the leading 
case, if "the charge is one that a prudent 
owner would make, in order to benefit 
the estate, the bona fide lender is not 
affected by the precedent mismanagement 
of the estate. The actual pressure on 
the estate, the danger to be averted, or 
thé benefit to be conferred upon it, in 
the particular instance,-is the thing to 
bé regarded. But, . of course, if that 
danger arises or has arisen from any 
misconduct. to which the lender is or has 
been a party, he cannot take advantage 
of his own wrong, to-support a charge in 
his own favour against the heir, ground- 


.ed on a necessity which his wrong’ 


has helped to cause. Therefore the 
lender in this case, unless he is shown to 
have acted mala fide, will not be affected, 


.though it be shown: that, with better 


..kept free from debt.” 


management, the estate might have been 
Hunooman Per- 
saud Panday v. Musammat Babooee 
Munraj Koonweree (8). .No allegation 
of this kind is made against the plaintiffs 

(8) 6 M I. A. 393 at p. 423, 18 W. R. 81n, Sevestre 


25n; 2 Buth. P. O. J. 29; 1 Sar. P, O. J. 352, 19 E. 
R Hr. M e 
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-39 G. L. J. 256 (P. O.). - : : 
* 9 71 Ind. Cas. 639; 40 A. 95; 21 A. L. J; 034; 45 
M. 


1:3 


in the present case. Reference was also 
made -to° the case of Sanyasi Charan 
Manalal v. Krisnnadhan Banerji (4) 
where the Judicial Committee held that 
“The karta of a joint family cannot 
impose on a minor member of it the 
risk and liability of a new business 
started by himself and other adult mem- 
bers.” I cannot see how this : decision, 
which relates to thestarting of a new 
commercial business, has any application 


.to the present question, which is whether 


a karta of a Hindu family is entitled to 
borrow money_in order to purchase a 
share ina village in which the family 
already has a share in a transaction which 
is not on the face of it alosing one. In 
Manna Lal v. Karu Singh (5) the Judicial 
Committee upheld a mortgage whereby 
Rs. 1,000 was borrowed for payment of 
premium of alease, In my opinion this 
transaction was forthe benefit of the 


family and is binding on the family pro- .' i 


perty. - I 
As to the second item it is conceded by 

the learned Vakil for the respondents that 

the earlier mortgages of 1909 were antece- 


dent debts and thatthis part of the case . 
is governed by the decision in Raja Brij-.: 


Narain Rai v. Mangla Prasad Rai(6). But 
these debts are attacked as immoral debts. 
The case for the defence is that the money 
borrowed under these bonds amounting 
to Rs. 8,000 wasactually spent in pro- 
fligacy. Now the first loan of Rs. 4,000 


2 


“was said in the bond (Exhibit 7)to have 


been taken to help to pay for the purchase 
of immoveable property, The secgnd loan 
of Rs, 4,000 (Exhibit 6) was taken to per- 
form ruksati of the executant’s sister and 
to pay land revenueand Road Cess, These 
are the recitals in the bonds for what 
they are worth. The evidence offered by 
the defence is of three witnesses; Jeo- 


(4) 67 Ind. Oas. 124; 49 O. 560; 49 I. A. 108; 30M. 


L. T. 928; 20 A. L. J. 409; 21 Bom: L. R. 700: 35 C. 
L J.498; 43 M. L. J. 41; (1922) M. W N.364; 96 
O W.N. 954; (1922) A. L. R. (P. C) 237; 16-L, W, 


536 (P. C). ada 
(5) 36 tad: Cas 766; 1 P. L. T. 6; 13 L. W. 652; 


J 93, 5P. L.T. 1; 28 0 W. N. 253; (1924) 
M. W. N. 68, 10 L. W. 72; 2 P. L. R. 41; 10 O. & A. 
L. R. 82; (1924) À, I. R. (P. C.) 50; 
26 Bon. L, R. 500 (P. 0)... - 
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nandan Proshad (D. W. No.2) says that 
Jamna Prasad “berrowed Rs. 8,000 in 
course of one month andspent all of it on 
Rasulan (a prostitute) and on wine." In 
cross-examination he says that in his pre- 
sence Jamna borrowed Rs. 4,000 from 
Sital Babu ‘and about a month after he 
‘told him that he had again borrowed 
Rs. 4,000 ` from the said Sital Prasad and 
from this money Jamna made gold orna-, 
ments for Rasulan. This witness. is a 
_ brother-in-law of Jmna Prasad and an in- 
terested person. The next witness is Ja- 
geshar Singh (D. W. No. 8) who says that 
the entire sum of Rs. 8,000. came into his 
hands, and all of it was spent over pro- 
stitutes. This witness was a servant of. 
Jamna Prasad. His statemént is without 
details and unsupported by documents or 
accounts. It is not shown how he came 
to know ofthe way in which the money 
was spent. The last witness is Elahi 
` Buksh (D. W. No. 11) a person of no 
consideration, who .says that he was 
Rasülan's musician. Without .deciding 
that it,is open to the respondents to 
question’ an antecedent debt on the 
ground of immorality, I consider that 
they have failed to prove that the actual 
money borrwéd from Sital Prasad under 
these bonds was spent in an immoral 
fashion. 


‘INDIAN CAS 


The evidence is, in my opinion, : 


i 


. ñ 


Car 


ES. 994 


In my opinion the evidence is sufficient .. 


to prove this small item. 

. As this case has not been decided on 
the ground that it was the pious duty 
of.the sons to pay their father’s debt 
no question as to six years’ limitation 


arises. 

I would hold, therefore, that the fir&t 
and the third items of debt wére incurred 
for the benefit of the family and for, 
legal necessity and that the second item. 
is binding as being incurred in dis- ` 
charge of antecedent debt, The-plaint- 
iffs are,.therefore, in my opinion entitled `.’ 

_toa decree on Exhibit 3 as wellas on 
"Exhibit 8. The appéal of the respond- 
ents against the.decree on Exhibit 8 
was not pressed. The result is that 
Appeal No. 250 of 1920 must be decreed 
with costs and the decree of the Sub- 
ordinate Judge varied by decreeing the . 
plaintiffs, claim in full. There will be 
the usual miortgage-decree. 

Appeal No. 20 of 1921 is dismissed. ` 

Das,J.—lagree.- 

Ë ` Appeal No. 250 decreed, 
` Appeal No. 20 dismissed. 


K. 8. D. 
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too vague and the witnesses are of too ` 


little. weight. 
be allowed. 
With regard to the third item of 
Rs. 575, the learned Vakil for the re- 
spondents does not seriously contest it. 
The Sübordinate Judge has disallowed 
the major portion of this on the ground 
that the money was taken for executin 
the bond (Exhibit 3) and as the bon 
‘was not executed for justifying neces- 
'gity this charge also must be disallowed, 
but if the bond was executed for the 
benefit of the family as has been held 
above, then it follows that this item 
must also be supported. The balance 
consists of Rs, 275 which was said to be 
required for the repair of the ancestral: 
“house. This also depends on the evi- 
dence of Dwarka Prasad (P. W. No. 3) 
who says that he enquired about the 
house repairs from Hazari Lal at Gaya. 
who used to live with Jamna Prasad, 


This item must, therefore, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL Suit 
No. 90'or 1923. > 
November 21,1923. . 
Present:—Sir Lancelot Sanderson, KT., 
Chief Justice; and Mr. Justice 


` Richardson. 
DOOLY CHAND SRIMALI— PLAINTIFF 


—APPELLANT 


I versus a ` x 
MOHANLAL SRIMALI AND ANOTHER— 
DEFENDANTS— RESPONDENTS. ' 

Crvil Procedure Code (Act V of 1908), O. X XIII, 
T. 8, Sch. II, Para. $ (2)—Compromise dealing 
with rights of minor not party to suat, whether 
lawful—Arbitratiwn, reference to —Compromise pend- 
ang reference, whether can be recorded. 

A Goutt, before it records a compromise under 
O. XXIII, r. 3, O:vil Procedure Code, must 
be satisfied that the suit has been adjusted wholly 
or in part by a lawful agreement or compromise 
[p. 698, col. 2.] 
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“Where &'minor, whose rights and liabilities are 
concluded by.an agreement of compromise is not a 
party to the suit and has not been heard or re- 
presented before the Court, the compromise can- 
not be described asa lawful agreement or compro- 
mise within the meaning of O XXIII, r. 3, Civil 
Procedüre Code: [p. 608, col. 2] ° . 

Where a matter has been referred to arbitration 
and the reference has not been superseded, it is not 
competent to the Court to record the terms ofa 
STI arrived at between the parties. [p. 609, 
co ; 

Appeal against the judgment of Mr. 
Justice Greaves in Original Suit No. 90 
of 1923 dated 21st November 1923. 

Mr. N. N. Sircar (with him Mr. S. M. 
Bose, for the Appellant. 

Sir Binode Mitter (with -him Messré, S. 
N. Banerjee and H. C. Majumdar), for 
the Respondents. D NU 


JUDGMENT. 


Sanderson, C. J.—This is an ap-- 


pealfrom the judgment of my learned 

brother Mr. - Justice Greaves, whereby 

he dismissed an application by one Dooly 

. Chand Srimali to record certain terms of 
settlement in the suit: 

The ground upon which my learned 
brother decided this case was that iù 
recording a. settlement he must be satis: 
fied without’ any shadow of doubt that 
the parties intended to settle the disputes 
and that they understood and compre- 
hended that they were so doing and 
that the terms were terms to which they 
assented and agreed. The learned Judge 
then expressed himself as not being 
satisfied that this was so in the present 
case: and, consequently, the application 
was dismissed. . - 

The- learned Counsel, who appeared 
for the appellant Dooly Chand, . direct- 
ed his attention to this part of the 
case in ‘opening the appeal. But the 
learned Counsel,for the respondents, Sir 
Binode- Mitter, took certain points which 
go to the jurisdiction of the learned 

udge and to thé procedure which was 
adopted in this case—points to which I 
shall refèr presently. o 72 

The learned Counsel for the respond- 
ents frankly ‘admitted that if this appeal 
depended upon the point which had 

een -urged by the learned Counsel for 
the appellant in his opening-speech and 
upon which the learned Judge decided the 
matter, he would have astrong case to 


- 
' 


meet. -As to that part of the case I. 
desire to express no opinion because we 
did not hear Sir Binode Mitter .the 
learned Counsel for the respondents’ 
argument upon that part of the case. 
' But I desire to make it- clear that the 
decision which we are about to give in 
this appeal is not to be taken as pre- 
judieing any rights of the appellant 
which he may have, of enforcing the 
agreement in other proceedings, which 
he may. be advised to take. . j 
The first point, on which the learned 
Counsel for the respondents based his 
argument, was that the agreement which. 
was arrived' at in this case could not be 
recorded because of the -terms of 
O. XXIII, r. 3 of the Civil Procedure Code: 
and, for the purpose of considering this 
question, it is necessary to state certain 
facts. The suit was brought by Dooly. 
Chand against two defendants, Mohan-, 
lalji and. Gangadharji. Gangadharji 
was the father of Dooly Chand and 
Mohanlalji. Gangadharji had one other 
son . whose. name was Poonum Chand 
who was dead at the time of the insti- 
tution of this suit. Poonum Chand left 
a widow called Musammat Chimni Bibt 
and it was alleged that Chimni Bibi 
had adopted a son who was called Ram- 
narain. It is to be noted that neither 
Chimni Bibi nor Ramnarain was made 
& party to the suit. In paragraph 8 of 
the plaint the plaintiff alleged, “The 
defendant Mohanlal Srimali in or about 
the month of December 1920 agreed that 
partition should be effected of the joint 
estate between the plaintiff and thé de- 
fendants as also his infant son oné 
Ramnarain Srimali, who is alleged to 
have been adopted by Musammat Chim- 
ni.” Paragraph 9 of the plaint further 
alleged that, “the plaintiff has -since 
discovered that the said Ramnarain Sri- 
mali is not the adopted son of the said 
-Musammat Chimni, but in fatt the de- 
` fendant Mohanlal Srimali forced the 
said Musammat Chimni to adopt his 
said son but the said Musammat Chimni. 
did not validly, consent to this adoption 
and in any évent the plaintiff submits 
that the said adoption is ilegal, void 
„and inoperative against the plaintiff."- 
-Bo that the plaintiff's case was that the 
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only persons who were entitled to a 

share on the partition of the"joint estate 

were the plaintiff himself, his father 

Gangadhar and his ‘ brother Mohanlal; 

and, the prayer in his plaint was that. 
there should be a declaration that the 

plaintiff was entitled to a one-third sharé - 
or part of the joint estate and that each - 
of the defendants was entitled to a one- 

third share or part thereof, 

. The suit was not tried, but the three. 
parties to the suit agreed that the 
matters in difference between them should 
be referred to arbitration: and, conse-. 
quently; they made an application.to the: 
Court, and the Court made an order 
that the matters in difference between 
the parties to the suit should be referred 
to five arbitrators. Those five arbitrators, 
never sat to consider the matter referred 
to them, What happened was this. At.a 
certain time and at a certain place, 
` which it is.not necessary for me to specify 
more particularly, four of the arbitrators 
the plaintiff, the defendants Mohanlal 
and Gangadhar and Musammat Chimni 
were present, and a long discussion took 
place. It was stated that the discussion 
continued from about 8 o'clock in -the 
evening until about 8 in the following 
morning. Then anagreement was made 
which was executed by Gangadharji; 
Ohimni Bibi, Mohanlalji and Dooly 
Ohand: and, that execution by the parties 
was witnessed by the four so-called ar- 
bitrators who were present: each one of 
-them signed his name as a witness— 
one of them “at the request of the par- 
ties*, another “after enquiring from the 
four persons;” the third, “written at the 
request of all the four parties" and the 
fourth “at the request of all”. It is. 
not now suggested by either side. that: 
this document can be regarded as am 
award. Itis put forward by the appel- 
lant Dooly Chand as constituting the: 
terms of the compromise" which ought to- 
be recorded, under the rule to which I ` 
have referred namely, O. XXIII, r. 3. +: 
: I ought to mention that the affidavit. 
which was sworn by three of the Bo- 
called arbitrators alleged that the assets 
were distributed, so far-as they could 
"be distributed on the above-mentioned. 
occasion - before the compromise was 
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signed and that the- parties were sosa- 
tisfied with the settlement that they gave’. 
Rs. 200 for charity. It is Mohanlal who 
objects to the recording of this agree-. 
ment: and in my judgment, the points.. 
which the learned Counsel” for the. res- 
pondents has taken—which are not based. 
upon the merits of the case at all—must- 
be acceded to. . 2 : 
In the first place, the Court, before it’ 
records a compromise, must be satisfied 
that the suit has been adjusted wholly' 
or in part by any lawful agreement .or 
compromise. The parties to this com- 
promise. were not only the three parties 
to the suit, but the compromise purports’ 
to govern the rights and liabilities of 
Ramnarain and Musammat Chimni Bibi, 
Neither of those two persons was 4. 
party to the suit: neither of them has 
been heard by this Court, and: one of 
them, Ramnarain, is an infant. It is 
difficult for the Court to say: that the 
compromise is a lawful agreement or 
compromise, when the infant whose rights 
and liabilities are concluded ‘by this 
agreement.has not been heard and has’ 
not been represented before. the Court: 
That does not by any means exhaust the 
difficulties’ with which the: appellant is 
faced. in this’ case. The: rule provides 
that if the Oourt is-satisfied that thé 
suit has been adjusted by a lawful agree- 
ment, then the Court shall order such 
agreement, .compromise or satisfaction 
to be recorded, and.shall pass: a’ decree 
in accordance therewith, ‘so far as it 
relates to ‘the suit. The agreement in - 
this case contains many clauses which, 
in my judgment, are inter-dependent— 
the performance of one of which -is de- 
pendent upon the performance of the 
other, It is not necessary for me to 
indicate the various clauses of theagree- 
ment: which I have in mind: it is suffi- 
cient to say that there fre many which 
are dependent, the one upon the other. 
The subject-matter. of the suit is the 
joint estate and the joint estate is the 
subject-matter of the agreement. It'is 
difficult for me to see how a decree 
dealing with the subject-matter of the 
suit, namely, the joint estate, can | be 
drawn up .without including all the 
provisions of the compromise which. - 
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deal with. the joint. estate and with. ` 
out ` “including” thie’: provisions whith 


affect) the “righty ‘and: -littbilities* of the- 


two~ persons) ‘ Musammat- + Ohimni Bibi 
and Ramnarain, who were not parties fo 
the suit,’ It-seems'to-me that O. XXHI! 


r. 3;. does” ‘not ‘contemplate the? record: ` 


ing of such: an Pagréement `as “the, ie 
chow under cónsideration. “That seems to 
më to bé'á; .fürthér' ground: by Teason: ‘of 
which this: ‘appeal must, fail! 


6.68! 


pene: r 
3 yn Ea 


Moré i is atictlef mattor shc may” 46 
ot ‘lesser importance; and that, is ag Tet 
gards“ the’ provisions? of ‘clause’ 3, sitb- 
clause (2) of'the Becond, Schedule of ‘thé 
Civil Procedure’ Code. “That sub-clause 
provides that “where a/matter is ,réferred 
to ‘arbitration, thè Court ‘shall ‘not, ‘save’ 
in; the mafher and to the ‘éxtent. “provide 
éd-in the schedule, -deal with such matter 
in the same guit." ` The argument pré 
sented’ ori "behalf of the' respondent is thàt 
the matters in ‘dispute'in this Buit- were: 
referred to; arbitration; that. ‘Teference: 


has never’ been supersedéd; ‘and, under. 
those circumstances, it.i82 Hot ‘competent 


to the Court to record: the’ térms ofcóm- 
Sromisé.*';The, ‘order 'of.reference ‘was’ 
jade on tlie 16th of: December] 921, and’ 
ün "'offide coy « of the"order was " delivered! 
to one of the arbitrators‘ on‘ the 24th - of' 
January : 1922. - The’ award 'liad" to be 
made” within three, months from that 
. date.’ The award was~ not ‘made: ‘within 
three’ thonths ffoin^that date; and;' no, 
application ^ wast made” to ihe” léarned' 
Judge undér- the provisiong ‘of clausó 8. 
of: the Second Schedule. That ‘clause pro- 
videa: that “where -thè arbitrators” or 
umpire cannot ,complete the award within’ 
the period ‘specified in’ the- order; the 
Oourt may, Pit’ thinks fit;: either’ ‘allow 
further" time ahd- from ~ time“ to’ tim&; 
either before‘ or . after ” the ‘expiration’ 
of the'period',fixed. for the- making’ oe 
thé award; enlarge such’ period, ~ 


may ‘make! an.’ order ‘Superseding ': the 


arbitration * - and? in’ such’case. shall pro’ 

E with- the” suit," Tn ‘this Casé-the' 

htiff^did-. motions "£n appli sation 

5 the Court for‘enlargitig the time fòr 

making the award; nor.did,he make an) 

- application’ for tal order. Siperséding' ‘the 
arbitration. -+ ui É 
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~The result i is that, i in may Jerien, 
Eos this is a point which migh 
have‘béen “got over by’ the ‘plaintiff, i 
proper proceedings: hád,been taken and’ 
& proper application had been made 
upon sufficient’ materials,’ the fact rei 
mains that such an application was nóf 
made: and, Consequently, this point, on 
whielt Sir 'Binode ` Mitter relied," is a 
further ground for the rejection of the 
plaintiff's appeal. 

For these reasons, and repeating that 
nothing that I have said is intended to 
prejudice any rights which the plaintiff 
may have in any other proceeding, for 
the purpose of enforcing the agree- 
ment or compromise, I am of opinion 
that this appeal peould be dismissed with, 
costs. TM dead eie 

Riéhabdson, dJ,- z-lagreé,. 

I am not going. to, répeàt ‘what: my 
Lord has said. I "wil, only refer to an 
objection taken by Sir Binode Mitter in 
limine—an objection to which, ‘T can-see no 
answer., 


Tete 
Dis AME 


= The case türná on’ 43d o: "XXI "ot 


the Civil Procedure Code. Before an 
application-under-that rule, to. record. anz - 


- agreement can be acceded to, ithe Appi > 


cant is required : to satisty the Court: that 
the:agreement which be sets: up-is a laws: : 
ful agreement.’ The question, therefore; 
whether the agreement is lawful or not? 
ig thé first question which the. Court hfa- > 
to decide;but.that question cannot well: 
bé discussed unless. the -parties- to thes : 
agreement are ‘properly béfore’ the’ Court; i. 
Here Punamchandia widow , Musgmmüt" 
Chimni and Ramnarain —the son ; whomo 
she has'adepted to:her deceased: husband: : 
—arë parties ' to the' agreement.” "Not? -. J 
an]y, o dt Ramnarain ig a minor. Yel : 


Anima p thi detest ‘could be red > 
medjed’ I'should Tot) for iny- Jit “bq, 
dispósed at this &tàge "to: grant! ap: [in- 
dul; ence În ‘the way of time’ or  feilit ties! 
for the purpose: S In‘ this view, ittis of, 
course, not only unnecessary: but,’ ‘impos! os 
sible’ effectually to decide on; dii "merits, 
the question whether the agreement-i is &' 
lawful one: » Accordingly, ' 
enter into the’ mierits; ‘and, as 
stand’ the P position; dt wil Sale’ vo Diis. 
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any party to the agreement, who may 
desire to do-so, to jnstitute independent 
proceedings for its enforcement. 

With these observations I agree that 
the appeal should be dismissed with 
costs. 


Z. K. Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER'S.COURT. 
MISCELLANEOUS CIVIL APPEAL No. 2. 

2 or 1923. 
Beptember 21, 1923. 
Present :—Mr. Dalal, J. O. 
JAGMOHAN SINGH—Dezrenpan 
—-APPELLANT i 


VETSUS 
RUDRA PRATAP SINGH AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

U. P. Land Revenue Act (III of 1901), es. 111, 
114, 182 (£)— Partition procsadige- Separa of 
mah urisdiction of Ci a Revenue 
Courts. id 

It is entirely the province of the Revenue 
Courts to mark out or not to mark out separate 
mahals in an estate whether it bea talukdari or 
an ordinary estate. The Oivil Court has no 
jurisdiction to enquire into such a matter. [p. 611, 
ool, 1. 

A Civil Court cannot direct a mahal to be cut 
out of an estate even if a person is owner and 
roprietor of that share in the joint property. 
verament is concerned with the collection of 
fevenue and it is entirely at the option of Govern- 
mont, the option being exercised by the Collector 
in certain cases and by the Local Government 
itself in others, whether a joint mahal should be 
partitioned out into separate mahals or not [ibid ] 
Appeal from the decree of the District 

Judge, Fyzabad, dated the 11th Novem- 

ber 1922, reversing that of the Assistant 

Collector, First Olass, Sultanpur, dated 
* the 12th August 1922. 

Mr. Bisheshwar Nath Srivastava, for 
` the Appellant. . 
Messrs. Ali Zaheer, M. Wasim and Raj 

Kumar, for the Respondents. i 

JUDGMENT.—These are two mis- 
cellaneous appeals from a decree of the 
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learned District Judge of Fyzabad re- 
manding a suit for proper trialto the 
Court of the Assistant Collector under 
O. XLI, r. 28, Civil Procedure Code, An 
applieation for partition was made to 
the Oourt of the Assistant Collector by & 
talukdar Babu Rudra Pratap Singh 
impleading 335 persons as defendants 
Under section 138 (5), Land Revenue Act, 
permission for the partition of the mahal 
which is a talukdari mahal was obtained 
from the Local Government on a report 
made by the Collector of the district. 
The Collector recommended that the 
share of Babu Rudra Pratap Singh 
may be cut out of the whole estate, but 
did not recommend any further partition 
among the defendants. Sanction was 
given bythe Local Government in terms 
proposed by the Collector. When the 
partition proceedings started about 15 
defendants wanted their alleged shares 
to be separated into separate mahals. 
Three defendants Jagmohan Singb, 
Rajeshuri Prasad Singh and Mata Prasad 


- Singh objected on two grounds: (1) that 


the Local Government had not sanction- 
ed the partition of any share other than 
that of Babu Rudra Pratap Singh and 


(2) that these fresh applicants for parti-: 


tion had no proprietary title to the shares 
claimed by them, but were merely guzara- 
dars not entitled to separate posses- 
sion of their shares. The Assistant 
Collector in a summary order decided 
that separate mahals can be made and 
that even new applicants for partition 
were co-sharers and not guzaradars. An 
appeal was taken to the learned District 
Judge of Fyzabad by the three objecting 
defendants mentioned above by two 
separate appeals and the learned Judge 
held that there was no objection to the 
partition of the property into more 
mahals than two and remanded the suit, 
as observed above, for decision of the 
question of proprietary title of the new 
applicants for partition as the matter was 
not properly inquired into by the Assist- 
ant Collector as a Civil Court in accord- 
on with the provisions of section 111 
the appellants here 


). 
It is admitted pi 
dge was entitled to 


that the District 


remand the suit for a proper trial on the 


E 
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the proprietary title of the new appli- 
cants for partition. The point objected 
to was the decision of the lower Appellate 
Court that it was within the province 


of the Assistant Collector to order more. 


mahals than two to be formed out of 
thetalukdari estate. My opinion is that 
a Oivil Oourt has no jurisdiction to 
inquire into this matter. It is entirely 
the province of the Revenue Oourt to 
mark out or not to mark out separate 
mahals in an estate whether it be a 
talukdari: or an ordinary estate. The 
appellants wil have an opportunity to 
raise this point before the Collector in 
roceedings under sections 114 and 132 
2) of the Land Revenue Act when the 
scheme of partition prepared by the 
Assistant Collector is submitted to the 
Collector for confirmation under the 
second paragraph of section 114. The ap- 
pellants’ learned Counsel argued that the 
question of jurisdiction had already been 
decided because the appellants to be on 
the safe side had appealed both to the 
Collector and to the District Judge and 
the Collector dismissed the appeal for want 
of jurisdiction. That fact, however, will 
not take away his powers under sec- 
tion 114. A Civil Court cannot direct a 
mahal to be cut out of an estate even 
if a person was owner and proprietor of 
that share in the joint property. Gov- 
_ ernment is concerned with the collection 
of revenue and it is entirely at the 
option of Government, the option being 
exercised by the Oollector in certain 
cases and by the Local Government itself 
“in others, whether a joint mahal should be 
partitioned out into separate mahals or 
not. Holding this view I consider the 
remarks ofthe learned Judge as to thé 
authority of the Assistant Oollector to 
make more mahals than two to be 
outside his jurfsdiction. The Civil Court 
can only decide question of title and 
here a question of title has cleary- been 
raised. This has to be definitely inquir- 
ed into by the Assistant Collector under 
section lll (c) Whether the defendants 
applicants for partition after establish- 
ing their proprietary title to the shares 
claimed by them are able to get separate 
mahals made oftheir shares is & ques- 
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tion outside the meii of this Gourt 
and rests*entirely with the will of the 
Local ` Government. ‘I direct that the. 
opinion of the District Judge shall not 
be accepted as a finding and shall not 
be a bar to any erders that the Collec- 
tor of the district may pass during. 
partition proceedings, This shall be 
entered in the decree of this Court, 
otherwise the appeals are dismissed with- 
out any order as to costs here. The 
cross-objection is dismissed. The Civil 


Oourt is certainly entitled to inquire 


into a question of proprietary title. No 
orders as to costs of the cross-objection 
are passed. - 


Z. K. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPHAL FROM ORIGINAL CIVIL No. 1437” 
or 1922, : 
January 9, 1923, 
Present:—Sir Lancelot Banderaon, Kr, 4 
Chief Justice, and Justice Sir Thomas 
Richardson, Kr. 
B. N. SEN & BROS. —Darenpanrrs—: 
APPELLANTS 


verawus 
OHUNI LAL DUTT & Co.— 
PLAINTIFFS—RESPONDENTS, 

Compromise of suit Counsel, authority of. 

'The duty of Counsel is to advise his chent out 
of Court and to act for him in Oourtand until 
his authority is withdrawn, he has, with regard to 
all matters that properly relate to the conduct af 
the case, unlimited power to do that which is best 
for his client. The consent of the client is not 
needed for a matter which is within the ordinary 
authority of Oounsel, and if a compromise is 
entered into by Counsel in the absence of thb 
client, the client. is bound by the compromise. [p. 


614, col. 1] 
eale v. Gordon Lennoz, (1902) A. O. 465, 71 L. 
1 W. R. 140, 66 J. P. 


J. K. B. 939; 87 L. T. 341, 
757, distinguished. 

Matthews v Munster, un 20 Q. B. D 141; 57 
L. J. Q. B. 49; 57 L. T. 922; 36 W: R. 178; 52 J, P. 
280, Strauss v. Francis, (1866) 1Q.B.379, 6B. & 
S. 365; 35 L. J. Q B. 133; 12 Jur. (N. B.) 486; 14 L. 
T. 326; 14 W. R. 634, Jang Bahadur Singh v. 
Shankar Rai, 13 A. 212; A. W. N. (1881) 61; 7 Ind. 
Dec. (N. 8.) 170, Nundo Lal Bose v. Naistarını Dassi, 
27 O. 428 at - 438; 4 O. W. N. 109; 14 Ind. Des, 
ledon, - 


= . 


D.N. SEN & RROS. v. GHUNI LAL DUTT & 00. 


“INDIAN: 


OASES. CELIA 


X ME a 
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NT Appeal- from The Judgment EMY, Aaa xdg um a “fortnight’s adjourn- ` 


tice Gre&ves.. 

+ Messrs. M. Zorüb and. P. N. "Chatter jes, 
for the Appellants. 

; Messrs. A. N. Oudin a and. B, K 
Ghose; for, the Respondents: ° 

Les ‘JUDGMENT. : o `a mg 

- Sanderson, C. J This i is eae 
By. the defendants in the suit. against: an 
‘order. of my, learned brother, Mr, Justice 
Gréaves;.whereby he dismissed, the Appli- 
Cation. made .by the -defendants. ..The 
application was that a; certain consent 
decree which was made onthe. 27th of 
July 1922 should be set. aside and. that 
the süit should be duly proceeded with, 
The consent deeree was to this effect: “It 
is. ordered: and decreed with the consent 
of the parties -by the respective Counsel 
that the defendant firm do pay to the 
plaintiff firm the sum of rupees twenty- 
two thousand one hundred and seventy- 
seven, annas five and pies three with 
interest thereon at the rate of six per 
cent. per; annmium,...and this: decree is 
withoutprejudice to theright of- the. de- 
fendant, firm, if afiy, to- proceed with ita 
claim, in ita. Own suits. ^, 

. "Phe suit was, brought to. recover „the 
sum of “Rs. 11,094 alleged:to .be due 
for goods, gold” and-delivered and a 
sum. of- Re; 4, 853 as' interest.’- ‘There Was 
a further claim: for damages in respect 
of-goods of whieh it- was alleged -that 
the defendants had , refused to take 
delivery, making a: total: of Rs. 25,508, 
The tefendamts apparently admitted ‘that 
there was! -due from: ‘them -the sum ! of 
IRs: 19,829 in réspect'of"goodssold and 
"delivered: ünd intérest to the -extent of 
.Ra. 1,782 making a total: of Rs. 12,611. 
; «Phe defendants-then claimed that thére 
“was due fo ther from ‘the plaintiffs & 
‘Bum of about Rs. 58,000, That claim. by 
. “the . defendants, as I understand, is. the 
élaim whichis referred to at the: end 
‘of the consent, décreé, . 

"Ple suit was in the Daily, tal on ‘this 
9th of July. 1922 before Mr. Justice 
Rankin. On that day, aù application was 
made to thé léarned Jüdge for 4 month's 
adjoutinient on tle &roünd- that Hrishi- 
‘kesh Ben, -a member. 'of tlie .deferidant 
fr had: sprained T leg and Was 
ha 16 to "attend ' Gourt; ` The? learned _ 


ment. When the case was again in 
the list on the 20th of, July, an- applica- 
tion was made fora further- adjournment; 
and on this occasion the;Jearned.,, Judge 
ordered that the, ‘suit; should. tbe. fads 


" journed :£or. a. week, i The ,result,, was 


that the,case was adjourned.. until: . the.. 
27th. of July J 1922. .The case, came on 
for -hearing on the 27th + of; July; the 
defendants. were, not present. , andr the 
learned, Counsel who; »was appearing for 
the.: :defendants; _agreed-. to. the - -gettle 
ment of the ‘suit; and consented’. to:.8 
decree for. Re. ?9,177.0dd in favour.of 
the. plaintiffs. Hrishikesh , alleged: that. 
her was: under. the. impression that. ‘the 
suit had. been. fixed--for : ‘hearing-on thé 
28th of July., L-do not. know, why.he- 
was under; that _impregsian. There -. .I8 
no: explanation in-the. „afidavit, and., it- 
ig difficult; to understand: how .he, . was. 
under, the. impression that the case. was. 
fixed for ‘the. 28th. of. July, .having- 
regard Lo the two:adjournments to, which. - 
I.haye referred, and. the order;of -the . 
learned. Judge ’ which was - made, on 
the 20th, of July.,- He. further. alleged 
that he, attendedsthe. office of his attorney ` 
on, ther. 27th of, m. for. ther, Burners 


T. Ter 


n by 
the "earned J adige on that- s ado then 
‘proceeded, to ‘allege. that. the defendants. 
had, instructed , their attorney ta contest - 
the-suit , on: its. merits and- that „ethe 
attorney duly..briefed. certain. learned . 
Counsel. . with. „instructions: toa them, to. 
contest; the-suit-on-behalf of the: defend 
ants ; that the, learned, leading Counsel . 
without, instructions, eithen from... the 
defendants, or. their attorney | settled this.. 
suit-on his own responsibility and allowed 
a consept decree, to ,be ,made,, "therein - 
without. „consulting; ` the; . attorney- Who i 
was. present; in, Couri. at. the time, He’ 
thei alleged that the learned: Counsel -. 
had. no: authority. , either express or’ im; - 
plied to. settle. this; itas dforespids igy 
A letter from - ee learned , leading. 
Oounsél .to the. ‘attorney, was hibite 
to; ‘this: efféci: RU understand, diis, din 


l 
T 
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kesh ‘ Ben is- -aggrievedi- Jiy:: the -settle- 
ment.. I. remember very well that you 
never asked. ime: to settle! The .respongi- 
ibility is mine. -If Ben-has: Any grievance 
the-can see. me. ;-Ha-should,, be grateful 
-for Whole : ielaim, being. ¿notl; - decreed.” 

‘There. ig, therefore, no: doubt: that. the 
Agarned Counsel settled thisisuit jon this 
‘Own: "responsibility. and there. issno. doubt 
‘thas, the attorney did» not ,agk- him... to 
etile “the, suiter At ithe: same.time ths 
BAttotnéy-was in- : Court, ands itis - nob s 
Augeested . ‘that Te: limited th authority 





jor‘the. discration- af the learn d: Counsel: 


3D any;respecti-. 
hé earned | iGeunselarha r aed: his 
appeal: to.;& large extent hased ‘the argu- 
-ent on: the, CASE & of. Neale - Xa Gordon Jaen- 
nox (dii That. cage ws, in.my judgment, 
VEL. different: case: from: the, one Toy . 
before; U8, Inithat.-case;the plaintiff had 
- given. her, learned. <Counsal, authority, “to 
Toler- thé, suit ^on-e-one - condition). and 
hat condition. "WB8- that sthe}-defendant 
“should. Staten pen. jourt- hg 
Osunsel hat. she névar,. imputed ; 
mea t. o impute. -anything. gains e 
mora ‘charactar: of ‘the y plaintiff and was 
patis ed, that. there was .no.|ground for 
zany `- suc Amputation... he ,. 1éarned 
Counsel acting for, the: plaintiff: agreed 
to refer, the case without , the defendant's 
"learned Counsel, ‘making the}, statement 
-upon which the plaintiff shad insisted: 
and it . was held that. «under those; cir- 
cumstances , the. learned: Counkel had no 
“Authority -to refer, the case contrary. to 
ithe“ instructions of his, client «and «on 
"terms; different from... those R ck his 
;elient “had authorized. - It, is clear, that 
.in, that case the plaintiff - had.. expressly 
“limited ihe. aufhority of; tHe; ; learned 
;Counsel -who: was.:acting. for|-her: -and, 
‘the, learned Lord--Ghancellor, in giving 
his, judgment, said : ;.“But. when, „two 
"parties , seek- ag. part. ofithsinexmhg ment 
“the ` “intervention of -a, Court Jof. .J'ugtice 
“to Bay, `thatisomething shall dr.,shall not 
ibe sions though: one .-of: the parties 
^t9 it ig, clearly, ; not. 'congenting . ito 
"but. hasi ipt ‘the | most. distinct, form., said 
B the, :consént, - to. reler--k take. it 
‘om ‘the juris iction of bs ordinary : 
(1992) 4,6. 4652 71: T. 
Rad. “140; ds Vu Je pup SUL. 
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pippa hall d. be on "cerigin termg, 
_to, say. that any. learned. Goungel « can 80 
“far. contradict. what hig client “Has said, 
;and.aet. "without the. authority, , iof. ^his 
„client as. to ^bind..:th& Gourt, itself, 
-ig-. .& a which ` I "certai july 
will never assent. Ap." . And, Ton Lindley 
put the matter in ; “this way: would 
be ‘wrong, to MY. vum 


aes 


dis im never, Would ne a of 
making. if the. Cóürt. had: known the 
facts. That, avas | & case in, which | tlie 
“authority. ‘ofthe learned Gounsel had 
-heen ,expressly limited. "by. .the client 
-and rin, Which , thé learned " Counsel had 
assented, to, .an, order. Ap . Spite: of the ex- 
“press. instructiops”, of. the lient, . and 
on terms: “different: ‘trom: those which the 
d had. authorised: La a a, case 
the: rüle “isto be, foun stated’a Age 
399: vA the,..2nd, Volume: of “Lord. E 
Jurys., “Lawas oÍ -Bngland,; as. Tollo W8:— 
"Buf.the true rule Seems to be that i in 
ck, cases , the Oourt.. has power, to-in- 
terfere;; that it is not preven ited, by. the 
agreement. of , Oóunsel from setting’ ‘aside 
,0L refusing to “enforcé `a. compromise; 
that it isa amatter „for, ‘the ( iapretion 
‘of ‘the, Court, and that” "When, in the ` 
‘particular’. circumstances ` of the. case, 
igraye. injustice would he done ‘by allow- 
ing the compromise ‚stand, the com- 
“promise | may be set aside, eyen, althoug 
the limitation: of Counsel’ 8 authority. was 
unknown. oi thé othér side.” ‘So. ‘much 
-for .the Case in “which ` the authority of 
‘learned Counsel is expressly; limited. 
. In, my. judgniett , ihe. present: cage js 
‘not! oné in which ‘the authority- of the 


;voluíne. of. ord Halebury's 


i England). ‘will apply . to, this '.case.. “Thi f 
is as follows:—“The authority of Goaneel ° 


, ab, the ., trial of. ‘action ‘extends, when 
vit 8, ioi; (expressly limited, to the, action 
„an ‘all matters’ EA to, it ‘and‘ ‘to the 
Zeondtuét ‘of the trig]; sich ‘ithdtawing - 
the record ora: juror, calli de not eilling 
witnesses? consenting’ EJ B  Seferehoe ,« or 


614 


a stet processus or a verdict, andertaking 
not to appeal, or on the hearing of a 


. motion tor a new trial consenting to the 


reduction of damages. The consent of 
the client is not needed for a matter 


- -which is within the ordinary authority 


of Counsel, and if a compromise is entered 
into by Counsel in the absence of the 
‘client, the client is bound.” 

I desire to refer to one case, Matthews 
`v, Munster (2). The head-note is as 
,follows:—''On' the trial of an action for 
‘malicious ‘prosecution the defendant's 


Counsel, in. the absence of the defend-: 


ant, and without. his. express authority, 
assented to a verdict for the plaintiff 
"for £350, .with costs upon the under- 
standing that all imputations ainst 
the plaintiff were withdrawn: Held, that 
‘this settlement was a matter which was 
,within-the apparent ` general authority 
‘of Counsel 
defendant." Lord Esher said in that 
case: “The duty of Counsel is to advise 
his client out of Court and to act for 
him.in Court, and until his authority 


.Às withdrawn he has, with regard to 
- all matters that properly relate to the 


.conduct of the case, unlimited power 
to do that which is best for his client. 
I apprehend that it is not contended 
that this power cannot be controlled by 
‘the Court. Itis clear that it can be 
for the power is exercised in matters 
which are before the Court, and carried 
„on under its supervision. If, therefore, 
Counsel were to conduct '& cause in such 
& manner that an unjust advantage 
would be given to the other side, or 
to act under a mistake in such a way as 
to produce some injustice, the Court 
has authority to overrule the action of 
the advocate.” I refer to that for the 
purpose of showing thatthe Court does 
retain the power tocontrol a settlement 
which hasbeen made by learned Counsel 
in cases where it is necessary. for the 
` Court to interfere, to prevent some in- 
_ justice taking place. 

The learned Counsel for the appellants 
in this case urged that the learned 

ounsel who was appearing for them 

ob tha, trial ought to have proceeded 


Me . B. D. 141; 57 L. J. Q. B. 49; 57 L. 
r QVO. 18; 92 J. P. 260, 
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and was binding on the 


[1994 


with the conduct of the case, even though 
his clients were not there and even 
though the learned Counsel-may have 
thought’ that he had not sufficient 
materials to contest the case. He went 
so far as to suggest that although the 
learned Counsel was of that opinion it 
was his duty at all events tó have tested 
by cross-examination the evidence which 
would have been produced on behalf 
of the plaintifis, I cannot adopt that 


argument: and, in order that I may.. 


make the reasons for not adupting that 
argument plain, I prefer to read what 
was said by Lord Blackburn when he 
was Mr. Justice Blackburn in the case 
of Strauss v. Francis (3). The learned 
Judge referred to the argument of the 
learned Counsel for the plaintiff in the 
following way: “Mr. Kenealy has ven- 
tured to suggest that the retainer of 
Counsel in a cause simply implies the 
exercise of his power of argument and 
eloquence. But Counsel have far higher 
attributes, namely, the exercise of judg- 
ment and discretion on emergencies 
arising in the conduct of a cause, and a 
client is guided in his selection of 
Counsel by his reputation for honour, 
skill and discretion. Few Counsel, I 
hope, would accept a brief on the 
unworthy terms that he is simply to 
be the mouth-piece of his client. Coun- 
sel, therefore, being ordinarily retained 
to conduct a cause without any limita- 
tion (I draw attention to the words 


."without any limitation" because they 


are applicable to this case) the &pparent 
authority with which he is  clothed 
when he appears to conduct thecause is 


to do everything which, in the exercise. 


of his discretion, he may think best for 
the interésts of his client in the conduct 
of the cause: and if within the limits. of 
this apparent authority he enters into an 
agreement with the opposite Counsel as to 
the cause, on every principle this 
agreement should be held binding.” 


' In my judgment there is ‘no evidence 


in this case that there was any limitation 
placed upon the authority of the learned 
Counsel. I know nothing of the facts of 


(3) (1866) 1 Q. B. 379; 6B & 8. 365, 35 L. J. Q. 
B 133; 12 Jur. (N. s.) 486; 14 L. T. 326; 14 W. R, 
634. 


P 
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this case beyond what I have already 
stated but I have a -strong suspicion 
that the course which the learned Counsel 
took on behalf of the defendants was a 
wise one, having regard to the nature of 
the suit and the admissions which the 
defendants made in the suit. At all 
events, I am satisfied that the settlement 
was made within the authority of the 
learned Counsel, and the defendants, wha 
were not present cannot complain if their 
Counsel, who was retained to conduct 
the suit and who had authority to do the 
best for his clients, compromised the suit 
within the limits of his authority to com- 
promise. 

For these reasons, in my judgment 
this appeal must be dismissed with 
costs. ' 

We give liberty to the plaintiff respond- 
ents to apply as to the money in 
Court. ` 

Richardson, J.—I have always 
understood that a learned Counsel has, in 
the usual course, full authority in the 
exercise of his judgment and discretion, 
to settle or compromise a case on behalf 
of the client for whom he appears. It 
was said that it was unjust that a client 
should be bound by a compromise agreed 
to by Counsel without reference to him 
and be thereby deprived of the oppor- 
tunity of contesting the claims made 
against him and of obtaining the judg- 
ment of the Court thereon. But if the 
learned Counsel is acting within his au- 
thority there is no injustice in holding 
the client bound. The client by retain- 
ing the Counsel has clothed the latter 
with authority to act for him’in the usual 
way andit would rather appear to be 
unjust to the opposing party that the 
compromise should be set aside and the 
proceedings re-opened. 

. As to the case of Neale v. Gordon Len- 
nox (1) on which so much of the argument 
for the A aaa was based, the injustice 
spoken oÍ in the judgments delivered in 
the House of Lords, as I read those judg- 
ments and particularly the judgments 
of Lord Halsbury and Lord Lindley 
was inherent in the proceeding itself 
in which the consent order was made. 
The injustice consisted in this that the 
learned Counsel there disregarded an 


express limitation in writing placed by 
the client upon his general authority to 
agree toaconsentorder. It was unjustin 
those circumstances that the client should 
be bound when the Counsel had thus plain- 
ly exceeded the limits of his authority. 
Tf the Court had been made aware of the 
limitation, it would not have set its seal 
upon the consent order. So again the 
Court would have discretion to interfere 
ina case in which Counsel has acted 
under some mistake and the mistake has 
led to injustice, or, more generally, where 
the impropriety of the consent is appar- 
ent with reference to the circumstances 
in which it was given. 

On the materials before us, I am. clear 
that in the present case, learned Counsel 
was not expressly instructed to contest: 
the suit. He received a'brief in the 
usual way to appear for the client, 
There was no limitation on his general 
authority. What he did was to act on 
his own responsibility without reference 
to the attorney or client. Nor has it 
been shown or suggested that he was 
labouring under any mistake in relation 
to the order to which he consented, or 
that he acted otherwise than with a full 
sense of his responsibility in the dis- 
charge of his duties. 

The learned Counsel was Mr. Sircar. It 


ig not and cannot be suggested that he 


did not act honestly to the best of his 
judgment and discretion. There is In- 
dian authority, founded no doubt on Eng- 
lish cases, for the view that in the 
circumstances which here appear the 
appellant is bound by the order which 
was made with the learned Counsel’s 
consent. Ireferto the case, cited for 
the appellant, of Jang Bahadur Singh v. 
Shankar Rai (4) and to the case in this 
Court of Nundo Lal Bose v. Nistarini 
Dassi (5). It may be that since those 
cases were decided, the view that an ex- 
press limitation on a Counsel's authority 


` ig ineffectual unless communicated to the 


other side has become untenable. That» 
view may be inconsistent with the deci- 
sion of the House of Lords in Neale v. 


() 13 A. 272, A. W. N. (1891) 61; 7 Ind. Dec. (s. 8.) 


70. : 
(5) 27 O. 428 at p. 438; 4 O. W. N, 169; 14 Ind, 
Dec, (N. s.) 282, 


N 
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Gordon:Lennox (1); but i in: the: present case 
we have notsto consider &ny-limftation on 
thé-learned ‘Counsel’ 8 authority, express 
pi otherwise. .' 


reeiwith m Lord: that: thé E 


fia ahd: cove! e disthissed: 

Spr Be, j ! 
[eZ Ker voa Appeal dismiss. ri 
bil: HIR. NN af Sda Dod sn to ov f. Y "s £ 
> CUP Ee TS "a 


BOMBAY HIGH. (COURT. ` ne 
ez ETHER QIVIL APPRAL No. 36: OF, 1921. + 

-: -April 3, 1924... Wes ee 

zs zo Prisent: i BircNorman Meoleod; Te - 

Chief Justice, and Justice Sir. E) 
aly Lallubhai Shah; Ka, .:. s 
> SHIDDUBAT. “RUDRAGAUDA . 

re ciis AND: (D: ANOTHER RPLAPNEIRES — S Ç 4 

vir s : EE 


r CSÍLABAGAUDA. BHARMA QAUDA: ; i 
XL iS =D BRENDANT — RESPONDENT. : 
Ee Ani iof Amd :8-:16-cl. (3) Undue 

Tliencé—Burden, of Ph Brot, — jpeal— -New case: 

Ping establish a; of NE ue "influence, tile 
Person“ setting u id a ‘case thiist Prove’ thàt'thà 
person. 3 who 18 alleged -to. shave’ exercised undue 
influence, . “over „another, "was in & . position: to 
dominme "the: will of and ` exercise his influence 

that other,‘and mcd in’ fact "hie" did influence 
thel latter: [p 1617; co fx : = 

It is not use. or: an: dosti to make 
out an absolutely new. case on: a question .of "fact 
in a ppéal, atid “to ask’ that the „cago should, be sent 
down '&o that further evidence’ ‘may "bé taken“ on'the 
hew issues.’ [bid]! 

—i Kirst appeal from- the. décision of the 
Additional: First. Glass .Bubordinate 
Padge At Dharwar, in ‘Suit No. 333 | ‘of 
ADIT ree £s 
dsMsers: Jinnah and à. N. ‘Thakor ‘(with 
; fol Heo B; Gumaste); ‘tor ithe pp 
Tants. - Ç 


ect fre oly 


| 152! 


=a Mir. gd. Cliyajée. seith "hid Messrs. 


AG. Desai and: S: B. pin Sor “the 
Respondent. -.*: e 

QJ UDGMENT: —Onex Peedi 
- "him, Basangauda~ "Desai.of«a ‘village. iù 
" the-Parasgad .Taluka “District Dharwar 


sand a very. considerable -estate.- 
-vear the. Nazir ‘of, the District Court- of 
Belgaum managed’ the Dedai's property 
„as his guardian: ‘during Jis, lifetime, and 
\dfter his ‘death ‘the Golleétór on ‘Behalf 
wot the Court, of Wards , continued - to 
manage it during the inn of the 
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widows. Nilubai, thé-senior widow; died 

in 1916. _Shiddubai,” thé* junior. widow, 
filed ‘Suit Nó. 333 0f:1917 3i 3he- Gourt oy 
óf the: ‘Additional’ First Olàss/Sübordinste - 
Judge, Dharwar; -against- Nilappagawda,; 
who, “it ig alleged,: ‘had ‘been- ‘adopted by 
Nilubai the day '"béfore- she died: -She 
joined lag: second : P aintiff. Sangenganda 
whi is s&id:fo have been'àdópted 4j 19077 


` The plaintiff-ásked'for à declaration hiat 


the , adoption : "of Nil&ppagaud& did -Hot 
také placè’ at all-and^ was ‘Negal ‘and 
that the: ‘second -plaintiff was the’ Tightf 
ownerof thé plaint property i in“posséssion' 
of: the? ‘Court’ of? Wards: "The plaixtiff 
alleged that Nilappagauda was “sétting 
up: a false ‘claim’ as thé: adopted’ son tof i 
Nilubai; - that ^ Nilubai--eould-nót^ have 
adopted defendant as she was ina Very 
criticaél Condition of 'illness;. that Shé had 
ho aütihofity^ ‘and ‘was‘not? inva position’ 
to haye any authority to adopt, that 3ghe 
was not i’ the positien cf àcenioriwidow 
for-ifidleiti&-an' adóption; ànd- ‘that the 
adoption‘dééd > relied “upon: Py defégdent 
wWas'fülse/as:t was understood tatit” “äs 
forged after-thé death of Nilübai. š : ee 
'- Thére" twéré other conténtiótís betwecn 
the ‘Parties  to^vhióh ` dte! ‘not ineééssaty 
to fefér. Nilg&ppa'coritended' that He‘had 
been validly: ‘adopted *by' Nilubai-as séhior 
widow of'iRudragaüds, and -&lso'"' filed 
Suit” No: 480 of 1918, ‘asking for ade 
claration thatthe was the’ validly: adopted 
son of Rüdragaudà. TO c. 
` The two. suits. were tried -Adgethisr ind 

one 'jüdgment wasidélivéréd." "Shiddübei - 
‘and her ca-plaintift' praétically:- ~gavetuip 
"(heavhole of their case before the’ ‘Coit, 
ind really: thie- only i issué- which! ‘arrose in 
Nilappügsüda' s ‘suit - wabi -Whéther “his 
adoption by Nilubai wap proved aid was 
validc’ That was athimple ` quéstion “of 
fact, and after a lengthy ‘hearing mud. 
very careful disclission -of ‘the ‘evidence, 
the "Subor dinate ‘J’ Judge caine'to” ‘the don- 


1 di d 
xied-iu 1908 leaving “two. miror miis clusion’ that: "Nilappàgauc a "had been 


-That 


validly adopted; ànd ‘consequéntly “dis: 

missed? Bhiddubai’s adito and. dééreed 

Nilappagaudai's suiti 29090 eS ates , 
"Shiddubai- and: Bapgurignutla hüve' filed 


“appeals ‘in both ‘the ‘suits. Tt is Gbvioüs 


that Sangangauda Hastio ‘locus ‘stands, 
‘the real Jappellant "bébsg-Shidtiubsi "the 3 
ONE "Widow? ag "Rudragautla, st sis 


` gauda. 


vá] - : 


important - to; notice’ ‘that 1 ia’ ‘the theino?} 
rándum- of" appeal which “was “identical 
in both the appeals, no mention whatever 
was made of: the contention that undue 
influence had been exercised over Nily- 
bai by Ningangauda, the uncle of 
Nilappa, who had been appointed guar- 
dian of Nilubai's person by the Court. of 
Ward&.. Ao Sooni yas" ther appeal Twas 
opened before. us, it was. clear thatthe 
case was going. to. bemade;out that, as- 
&uming:; that.the findings' of. ‘facts: found 
by the | Subordinate Judge' were correct, . 
still- -the proper. influence tobe. drawn 
from them was that- Ningangauda exer- 
cised undue inflnence over  Nilubai. 
Reliance wis-placed::.on- section. d11*of 
the Indian Evidence Act; but clearly it 
*haswito- ‘application. ‘to ‘the presenticase. 
‘Shiddtbai ‘resisting -Nilappa's- claim 
would | first-.have ‘to prove -that Nine 
`gangauda, was im a; ‘position. to dominate. 
he will- of cand :exercise - r his, influence 
over Nilubai, ‘and; "secondly, she would 
“have to-prove’ that. Ningangauda š infact 
didainfluenge ANilubai-to adopt. Nilappa- .t 
There-being :no: issue. .on.these” 
"questions, no evidence, and no: findings, 


- it^ is | impossible "for' this Conrt ; t6 adopt 


tthe suggestion of the-appellants’ Counsel 
-and-allow the. appeal without. even giving 
“the: respondent an opportunity, of adduc-- 


_in& ‘evidence on these ' questions” and- 


obtaining EE finding on -them «from the 
lower Court. ` ‘Nor ‘considering : ‘all the 
-citcumstarices' “of the} case; it - is: per- 
"miissible for thé appellants” "to, make. out 
an absolutely new case ona question, of” 
“fact intappsal, “and’to "ask-that' the’ case 
‘should be Sent “own? so- that -fürtlief 
evidence. may, be taken. on, these new 
rh "Tt" seems: to us clear that ‘the 

appe llante were nob: rable, to” aséail ‘the 


tiesai 


'to'come tó there piri that the: ay oe 


“ofthe! ‘CASE now "brought: ‘before it ought 


P ‘be 'dedided-now, as the üppellànts had ` 

no; ‘chance - -of' ‘proving’ if‘ in- ‘the: lower 
s fi C Re TEL 

Tet ‘app solae have ‘even! gone: further 

“and thave suggested that: the’ onus lay” on- 

"the résporident^to' prové'that ‘apart from 
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the factu iof: adoptiori' ‘by’ — “no? 
undu: influence «was ‘@xetdised“by: Nin? 
uina That is: position which -we! 
think-the appellants arg not Jentitléd" to 
adopt-as ithe quéstion : “had tnéver' “pesn! 
suggested im ‘the. lower Court. ' TE is: “not 
the'cage that Nilappagauda-waa‘ Jan entite: 
stranger to-Nilubai' who- was brought in: 
by:Ningangauda.’ ‘Nilappagaiuda: Was the 
first cousin of Nilubai-and‘as ‘the nearest 
relation she/.should: "natürally- Took “to 
adopt himito'her husband'g?estate;! It ‘is 
not the i case’ that.’ "Ningangaudá^ had 
obtained any ‘advantage: ‘for ‘himself: ^ gg 
that: there. are no suspicious circumstanc 
on the’ ‘facts-of the case béefore-the ‘dirt 
which iwould i induce ithe *:Court*te ` “thin i 
that” it was. absolutely shecessary “that 
those":suspieions: should>:b6: cleared p 
before a final decree was passed: ^uo 

"Ott the: factum: of-adoption;'éertáinly : 
it-cannót* bê" disputed‘ Alan; WA's 
Sery- ill, “and in“ those circümistátiées it 
Di very jell bër that Ningàngáuda 

sugg ‘gested the propriétyiof her adopting 
er “husband 'before*it"3vàd-too^ Late: 
She might” also: well*have considered: that 
it was a "duty: "imposed ‘pon: her; “snd 
‘she might- have’ thought» that St" waa 
necessary * £o". adopt ‘imineiliately- | We 
kave Exhibits' 189° aud 4190 which’ were 
petitions “to the Colléctor iand the- Com 
missioner by. Nilnbai to ; adopt. Those 
petitiong originated owing. to her: laving 
desired to. adopt the.- défendant in 1911. 
hére; was no necessity ; for, Nilubai:'to 
‘apply to, the, Collector for permission’ ‘to 
adopt., ‘In’ any. event) 'ertrisslon --,seem8 ' 
‘to have ‘begn: refused; ‘and, therefore, the 
matter remained in suspense, But there 
&vould;be nothing uinatiiral in:Nilubai's 
thinking that sit was ‘necésgary- to ratlopt 
to her husband: *"Lhé»question' then 
would, be Whether `she' was Bo all: the 
‘day ‘before she ‘died ‘that 8he: «id midt 
‘snow ^ what: shet was” doing, amd was 
present at the ^ adoption ^ ceremony." "ac 
body.-only''end "rot. in mind. ‘On that 
‘question: ^we "have. he : sobirniomuofnthe 
learned -Jiudge! on $he--.evideñoesiofo the 
witnesses who averel present'at: Ike: ‘cere: 
'mony; There.can' be no“ doubt; in sour 
-opinion:that:the ‘ceremony took plaĉe and: 
"that; i théreafter ethe adoption deed “was - 
“drawn up: and ee We. iaré willing 


iio 
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to accept the opinion of the Subordinate 
Judge that the adoption deeď was signed 
"by Nilubai. It might well be that she. 
was not. aware of her action. But the 
learned Judge has found that she was 
aware of what she was doing, and in 
spite of the Doctor's evidence, he deter- 
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appeal. If there is an appeal there will 
be a decree in favour of Nilappa with 
costs throughout. 


Z. K. Appéal dismissed. 


mined to rely upon the evidence of those ` 


witnesses who were present at the cere- 
mony. The Doctors evidence merely 
goes to this extent that Nilubai was 
very illon the day he visited her. But 
the opinion of the Doctor who visited the 
pan on one day that she would not 
e capable of a particular action the next 
day after his visit must be hypothetical 
. and cannot be implicitly relied upon, or 
at any rate it must be put into the scale 
against the evidence of those who actually 
deposed that the particular act had been 
done by the patient. We think, there- 
fore, that.we are entitled to accept the 
decision of the learned Judge on the 
question of the factum of adoption, that 
although Nilubai was ill, she was not so 


ill.the day before she died that she did. 


not know what she was doing. The evi- - 
dence would, no doubt, have to be con- 
sidered in a different light, if the claim- 
ant had been & complete stranger placed 
before a dying woman in order that she 
might be induced to adopt him. i 


We have already pointed out that ` 


Nilappa was the nearest relation to be . 


adopted, and Nilubai had already con- 
. sidered the advisability of adopting him 
to her husband. In our opinion, there- 
forep Nilappa is entitled to succeed and 
these appeals should be dismissed. 


In Suit No. 480 of 1918 there will be 
' an inquiry as to what proper maintenance 
should-be allowed to Shiddubai. 

On the question of costs, probably this 
question of adoption had to be decided 
sooner or later, and considering all-the 
circumstances of the case, we think that 
the costs in the Courts below should 
come out of the estate, and there will be 
no order as to costs of the appela. Un- 
doubtedly Shiddubai was in the, wrong. 
Nilappa, on the other hand, has come into 
possession of a large estate and he can 
now be generous. This will be on con- 


dition that there will be no further 


ALLAHABAD HIGH COURT. 
First CIVIL APPBAL No. 217 or 1921. 
; April 25, 1924. 
Present:—Mr. Justice Kanhaiya Lal and 
; Mr. Justice Mukerji. 
"Musammat ANANDI AND OTHERS— 
DEFENDANTS—À PPRLLANTS 


versus — 
NAND LAL AND ANOTHER—PLAINTIFFS— 
RESPONDENTS. 

Evidence Act (Iof 1872), s. 82, cl. 6—Pedigree ` 
kept by ey bard—Pedigree, whether admissible 
in evidence. 

A family pedigr within “the meaning of 
section 39 dinit 6 t the Evidence Act may be 
& pedigree kept by & member of the family or 
by another person on its behalf. A family 
pedigree written and kept by a family bard for 
the of keeping ,& record of the events 

in the amily for his use and for the use of 
fatnily is admissible in evidence under this clause, 
even though it is not known who made the state- 
ments which are recorded in the pedigree. [p. 520, 
col 2; p. 621, col. 1. 

Mohan Singh med  Ramol v. rg eae 
Kanhoji, 67 Ind. Oas. 235; 46 B. 753; 24 Bom. L. 
R 289, (1022 A. L R. (B) 51, Jahangw v. 
. Sheoraj ingh, 30 Ind. Cas. 505; 36 A. 000; 13 A. 
L J 817, relied on. - 

Kalka Parshad v. Mathura Parshad, 1 Ind. Cas. 
175; 30 A. 510; 10 Bom L. R. 1088; 13 O. W. N. 
1; I8 M. L. J. 424; 4M.L. T. 380; 8 O. L. J. 441; 
5 A L.J. 701; 35 L A. X66; 11 O. O. 362 @. 0, 
. distinguished. 

First appeal against & decree of the 
Subordinate Judge, Agra, dated the 6th 
May, 1921. 

Sir Tej Bahadur Sapru and Mr. N. P. 
Asthana, for the Appellants. . 

Messrs. B. E. O'Conor, Igbal Ahmed and 
L. N. Banerji, for the Respondents, 

JUDGMENT..—Thó dispute in this 
appeal relates to the property of Parabh 
Lal, who died of the plague on the 28th 
of January 1905. He had several sons 
some of whom had died in his lifetime. 
‘The allegation of the plaintiff was that 
one of his sons, Har Bilas, survived him 
and died of plague a few days later, 
that Har Bilas was succeéded - by his 
mother Musammat Kishori and that on 
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the death of Musammat Kishori which 
took place on the 9th December 1916, 


Nand Lal and Param Sukh becamé en- 
titled to tbe property in dispute as’ his 


nearest reversionary heirs. Param Sukh. 


has since sold his rights to Mangli who 
was substituted in his place during the 
pendency of this litigation. 

The defendants Dongar Singh and 
Ugar Singh claim to be the sons of the 
sister of Parabh Lal. The defendants Nos. 
9 to 16 have’ been impleaded as the 
remoter members of the family to which 
Parabh Lal belonged. The defendants 
Nos. 1 to 6 are transferees either from 
Musammat Kishori or from one or other 
of the claimants to the estate. The main 
defence urged on behalf of the defend- 
ants-appellants was that Nand Lal and 
Param Sukh were not the nearest re- 
versionary heirs of Parabh Lal or Har 
Bilas, that Har Bilas had died in the 
lifetime of Parabh Lal, and that Dongar 
- Singh and Ugar Singh were entitled 
to his estate as his sister's sons. There 
were other pleas raised which are not 
material for the purpose of this ap- 


peal. 
` The Court below found that Har Bilas 
had survived Parabh Lal, though that 
finding was expressed in terms apt to 
be misunderstood. It further found that 
the plaintiffs were the nearest reversion- 
ary heirs of Har Bilas and were entitled 
to his estate in preference to any of the 
contesting defendants. 

The learned Counsel for the defendants- 
appellants has made no attempt to 
challenge the correctness of the finding 
arrived at by the learned Subordinate 
Judge in regard to the order in which 
Parabh Lal and Har Bilas died. The 
learned Subordinate Judge accepted the 
evidence afforded by the extracts from 
the registerg of births and deaths pro- 
duced by the plainlifis which indicated 
that Parabh Lal had died on the 28th 
January 1905 and Har Bilas on the 2nd 
.February 1905. But he mis-stated that 
the witnesses for the plaintiffs sought to 
prove that Har Bilas had  pre-deceased 
his father, whereas the fact was that 
the. witnesses of the defendants had 
tried to do so, He similarly mis-stated 
that the witnesses for the defence 
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sought to prove that Har Bilas died 
after his” father, whereas the fact was 
that they had tried to prove that he 
had predeceased him. In any case the 
conclusion at which he arrived based on 
the extracts from the registers of births 
and deaths which support the evidence 
of the witnesses for the plaintiffs, 
stands unchallenged and we accept it 
as representing the correct order in 
which the deaths of Parabh Lal and Har 
Bilas took place. : 

Har Bilas must on that finding be 
deemed to have been the last male 
holder of the disputed property. He 
was succeeded by his mother Musammat 
Kishori, who died some time in 1916. 
The plaintiffs have sought to rely in 
support of their relationship with Har 
Bilas on & behi or memorandum book 
produced by Kokaran a bard of Sital-- 
garh, and another behi or memorandum 
book produced by Musammat Tirbeni 
the daughter and heir of & Gangabasi 
priest residing at Soron. They have 
also relied on the evidence of certain 
witnesses produced on their behalf. It 
is admitted by the witnesses produced 
by the defendants-appellants and in 
fact by one of the defendants himself 
that the family to, which Parabh Lal 
belonged had a family bard name San- 
walia, and it is also admitted that.there 
was a priest of the family at Soron 
name Vidya Ram.  Kokaran is the 
nephew of Sanwalia. He has produced 
a behi in which the relationship between 
the ancestors of Parabh Lal and those 
of Nand Lal and Paras Ram ib given 
in detail. According to the evidence a 
family bard usually gets presents from, 
his customers on the occasion of births 
in their families. He visits his customers 
on other occasions also. He notes the 
births in his book. The entries thus 
made by successive generations of bards 
supply a running account of the different 
branches of the families of their cus- 


- tomers and they afford, if otherwise re-° 


liable, evidence of as great value ag 
any family pedigrees kept by the mem- 
bers of the families themselves. Koka- 
ran says that his uncle Sanwalia had in 
his service a gumashta named Jandhu, 
who used to write the entries for him. He 
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also states thatithe behi. produced "wag in 
4he handwriting- of Jhandu afid.th&t it 
contained;entries which had, been copied 
‘from, -an ;earlier book Mentioned by the 
ancestors of-Sanwallia, which-had become. 
„very old.:and- tattered. - He affirms that 
the--ald book; was -in .the-liandwriting 
of the father: and: grandfather ofKhumani, 


- jene “of shis ancestors; «but:-that -book 


chaamot.s0 far: as. we. have: been able to 
-diseover ‘been; produced in this-case. ‘He 
‘was not asked which entries had been 
copied from thè old: book.and which were 
-fihoge added:; jafterwardsaby Jhandu; as 

occasions arose. :-Jhandu ; deposes . that 
cherhad been - inthe service ..of,Sanwalia 
-sisde 1925 Sambat, that the: behi produced 
Twas in dis*handwriting,- that. he uséd 
-to ¿make the entries, from.itime to... time 
-Andi that among, "those ehtries ere en- 
-tnies of. the: occasions: when. births took 
place.andibuffaloes and horsés were given. 
;4dThie learned: Counsel for. the, -defend- 
iante-appellants: contends. thatthe’ behi 
should bë exeluded.from-;consideratioh 
because, rit swas &-copy; made ‘from: an 
earlier book whieh i had not been ; pro- 
«duesd; and algo c because ` cits .Avas_ not 


i otherwise admissible. in, evidence. But 


sin the handwrih 


‘there is nothing-to chow that «the par- 
íti&ular entries now in quéstión had been 
-brougtit: forward or: incorporated from 
he öld’ book: in use or maintained prior 
to: 1925 ,Sambat; The: behi. produced is 
of: Jhaüdu.: It con- 
itain& ~entries -riade ‘during A course of 
cover:.55 years, rand from a- vague and 
-geréral: statément--af_thekind -elicited 


{rom Kokaran,; ‘it cannot. be deduced” 


cthat:the-spedific, entries bearing. on the 


. relatinnship now:in question: aremot origi- 


aalentries -but-only opie made from. an 


` jeaxlier book, 2:17 


. Section 32i6lause: (5) of. tho. us jii 
«dence^Act: ;pexniiits evidence to be taken in 
regard ito. tthey-statements, made “by: .per- 


. wns who-:aré.dead or cannot:be c-lled as 
-witnesses without :considerable. expense . 
*.or-delay, relating to the existence of re- : 


. lationship, where the .personsavho made 


-the statement had.a :special:means of 
-knoWledge izand.: ‘the .statemenis .were 
amide :before.;the6 question - in. "dispute : 


i mbaraised,c rfianw&lia was admittedly: the 
afaémily: PARI: ;and.Jibandu- worked. with .< 
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opie 


pup P S G 


him; sud: "considering the courge: oi 
practice: usually followed by these. bards, 
-as deposed to -by some of the witnesses, 
it cannot seriously be disputed that the 
writer had’ a special means of knowledge 
regarding the facts of the relationship 
between ‘the different members;; of ithe 
‘families of the jajmans: “Section. 32 
clause (6):of thé Indian Evidenge “Á et pro- 
xides that a'statement made in ‘similar 
elrcumstances: , relating to, "thé ¡existence 
of. the relationship- insa family“ pedigree 
or other thing on: “Which such statement 


` 4s usually made can. ‘also’ be ` admitted 


insevidence, if Such E Statement Wag 


made. before. ‘the «question in. dispute . 


was raised. ..À family. pedigree may ea 
pedigree kept bya member of the family 
iox-by another persen.on its behalf, 
pointes; out in Mohan Singh, Umed: Romal 

v., Dalpat' Singhi Kanhojr (1). ¿6 can 


: ‘be admitted in. evidence, if itis written 


by :a ‘family! bard’ ifor;4he; purpose :ol 
‘keeping a record -of the “family, events 
for his use and for-the-use of the family. 
‘Such. a record is -at any- rate, , S record 
-of- the ;statements such, às are usually 
made to and noted by the family bards, 
and the Court below has: rightly ‘admitted 
jt'in- evidence.: The “book,: -does „not 
purport.to contain the signature of San- 
walia or ef the person’ by -whom ‘if is 
proved to have. been written... But.,so 
‘long.as .we.treat the book as.a record of 
-the- relationship -made. by Jhandu,” on 
behalf’ of’ Sanwalia, ` the family. ‘bard, 
and, -recognize the. - praetice, which’ is 
cusually followed ‘by the. “bards in such 
qnatters,, ib ‘can. be. admitted even -t ough 
dL is unknown who made, the statements 
which ;were Xeeorded by. Jhandu, there- 
jn. The decision in ` Kalka, Parshiad, ry. 
-Mathuya- Barsad (2) is not. 'Spplicable 
Jpecause-in.4hat case the pedigree , had 
been prepared by. a member of thé family 
for. his :own. -use ‘in “a certain year and 
was filed. by. another - member : Of. the 


x £, ^ iet 


asl? .67-Iod.- Gas 233, "4835. 155; : 24 Bom: L. iR. 
328), (1922) A H. R. (B), 5. 3+ 
E i 


die O: O. 369: 


dd "A F 


Avo ise ut 


t 


-and as 


EO): 
ao “30 1nd. Cas.. i05; " ‘Ke ‘600; 13 y us a 


i 


NOR 
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family in &'subsequent POE and Lal. ong: of dio. ;plaipgifs, FE af.: whom, 
those facts. precluded it, from: its being, agree.in regard. to the "relationship nto, , 
treated as an ancient family record, such. which the evidence “already ` référred, to 
as is handed down from generation. to bears testimony. Lala Ram and. Káshi 
generation and added' 10785 & meniber Ram “aré'not-the-next reversionerg-of 
of the family; dies or is ‘born within the’ Har Bilas and. have no particular in- 
meaning’ of section’ 32 clause (6) of the’ terest in supporting "the claim of the. 
Indian Evidence Act’ In the 'présent/ plaintiffs one of whom is admittedly a 
case the chronicle prodücéd'by thefamily purchaser and a stranger to the family. 
bard stands ona different! footing; “ana The .evk éned-addiicd* by: thet defendants 
as pointed ' out im Jahangir v. Shora) appellants: is df little - value: Tt Hes/bóen 
Singh (3) it’ was nót necessary, for‘ tHe’ pointed out. that the. ‘pedigree : filed by 
plain tiff to ‘show; by wliom the ‘statements the. plaintiffs- iny-thé present sujt does not 
thérein: Tecorded" were qnadé. >- ; tliy, “with: the oho filed by: *lRadha 
. The plaintifishaye next eed. ‘on a him Ute previo spit uneven by 
bei paras Ex thé ume priest 1910 which Had abatud'ifthetdeath of 
öron, wherein ;. the; relationship; Radha Kishun &nd-in:&nother suit filed 


between’: ihe. ancestor - of Nand. Lal .and 
Pafam! Sukh. and the. ancester of. Parabh. Didi aud dikes dn 93: oe 


Lal and Har Bilas are similarly. recorded, ` was dismissed fór default: - Tt 
Both'Dongar Singh-and Puja Ram admit appear posce dna dd S E 
thet Vidya Ram Was the'priest-of Parabh that time made any- serious.effort.to.get, 
DAI a Boron.' Musammat Tirbeni isthe yelighle-informatiom :as tothe: nature’of 
_ daughter. of Vidya Ham. She: deposes: his relationship with-thé’ family:to which’ 
that.the entry noted in: thè: behi: was Parabh Lal belonged’, 'arid-his ‘statement; 
par artly in the- handwriting . ‘of her: father cannot: bind: the, “present | “plaintiffs. - T 
idya Ram-and partly in the hand: course of his examination ‘the plaintiff 
writing of lier gratdfather: Chliab Nath: Nand Lal was &skéd Whether ihe pedigreo 
These éntries, afe “records of etatémérite given- jy -him wascorrecti ‘and whet he 
made - by persons; who had. 4 ape pial replied. that it wag:'dorreci. he” was , 
means of knowledge," They further further (skédiif. the pedigree/of Radha - 
the occasións on which’ the” tein enis Kishun was corréót.and-!hiS/reply: dva 
were! jade- and- the “pérsons who had’. again intherafürmulive;: It'is contended ` 
mådë them ‘when’ they: ‘visited’ Borom io. thatthe ‘effect of tat statement wha'that 
‘bathe’ in the tiver Ganges.’ ` ` e Na&d^Lal vouched "for thé'.correctnéds 
<The entries, made" in this. book: are’ cor- .of the pedigree -filed by: Radha Kishuny 
roborated - “by Gauri. Shankar, A. ‘priest. of But thé statement tof: Nand Lalisonot . 
the ‘family, - Who.., used. ‘to officiate atthe’ so: worded" and it cdnhot: be-said that hé - 
marriages, celebrated., in. the’ family. | on: was, fully-cognizant of the: details ofthe. . ` 
which occasions; the. names, ofthe aricés: sss, ' which ‘had been filed. JyrRudhs.. ` 
tors. are usuálly.. recited... "Both Müsam- hun in his: suit. ors was. '-awareccof - 
mat Tirbeni ~and Gauri Shankar’ hold discrepancies _ ‘between tbhbt; pedigree, . 
some mua fi: land, in the village Babli, and thé: pedro "wich: he- himself, .had . 
which... wa, a parently , giyen ‘to hm filed with "the"plaint.- "Elie: pedigree =: 
by the ag apparenti of.,the family,” which was filed py- : Param: "Suklicsnd 
. which Parabh „Lal, Nand’ Lal; and Parant - Nandi Eal inthe stite fled. by! them<in 
Sukh belonged. . They: have held: ‘tHése 1913 is nob: shown: to havecbeeh. different . 
muafi, lands "from às far. “pack. as. 40. to ffom-:tle. pedigree hich “Hag: hotbed -- 
50; ‘years; “ands their special ‘means ‘of produced ;. and :; the: contentio“ of ‘the: ° 
knowledge ` as ‘regards the relationship learned: Counseb for the: C seen: ; 
between the different branches of the peliantéri i$ notj-thereforej-teriabloy. pr Sr I 
family cannot, therefore, be doubted. URGE Leeds EM 
"We havé’besides the evidencé of.three  " "hh claims: of tlie plants has; ir our 
members ofthe family ‘including Nand pen been rightly “allowed. We. dis - 
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MUKUNDERISHNA QOVINDKRISHNA V. MOHANLAL PARVATISEANKAR, 


miss the appeal accordingly with costs 
including fees in this Court on he higher 
scale. š 


Z. K. Appeal dismissed. 


. 


BOMBAY HIGH COURT. 
First Orvir APPEAL No. 130 or 1922. 
April 3, 1924. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Justice Sir 
Lallubhai Shah, Kr. 
MUKUNDKRISHNA GOVIND- 
KRISHNA—DRFENDANT— 
ÁPPELLANT 
versus 
MOHANLAL PARVATISHANKAR 
—PLAINTIFF—RESPONDENT. 

Dekkhan d Pris dcl Relief Act (XVII of 


1879), s. 8—Agriculturist—Income derived from 


assessment, whether icultural &ncome. 
The income of a jahagirdar derived from assess- 
ment is not agricultural income, for the pur- 
oses of section 2 of the Dekkhan Agriculturists’ 
ief Act. [p. 623, col 1.] : 
Kashinath v. Vinayak, 10 Ind. Cas. 814; 13 Bom. 
L. R. 242; 35 B. 266, followed. 
. Appeal from the decision of the ‘First 
Class Subordinate Judge at Surat, in 
Suit No. 157 of 1919. f 
Mr. G. N. Thakor (with him Mr. H, V, 
Divatia), for the Appellant. 
Mr. P. B. Shingne, for the Respondent. 
JUDGMENT.—The plaintiff sued to 
recover Rs. 12,390 odd and costs of the 
suit on the strength of & deed of mort- 
gage dated November 20, 1884. He also 
prayed that if default of payment were 
made ke should be allowed to recover the 
amount by sale, A decree was passed in 
favour of the plaintiff that the defendant 
should pay the mortgage amount, and 
in default the property should be sold. 
The defendant has appealed. The first 
- objection is that the lower Court erred in 
holding that he was not an agriculturist. 
He is a sharer in the jahagir of the 
village under a sanad, Exhibit 71, which 
* had already been the subject-matter for 
interpretation in & proceeding between 
the present parties in a suit filed by the 
jahagirdars against the Secretary of 
State. Unfortunately, that suit was filed 


in the Second Class Subordinate Judge's 


Court, and consequently the question 
decided there could not be res judicata in 
this suit. 


Now it is clear that the defendant's in- - 
come was partly due to the assessment 
of the village and partly due to what he 
earned from the shere land and from 
various lands that had lapsed to the 
jahagirdars. We think that the income 
derived from the assessment is not agri- 
cultural income, By the definition in 
section 2 of the Dekkhan Agriculturists’ 
Relief Act, “Agriculturist” shall be taken 
to mean @ person, who by himself, or 
by his servants or by his tenants earns 
his livelihood wholly or principally by 
agriculture. Under Explanation (b) an 
assignee of Government assessment or 8 
mortgagee'is not as such an agriculturist 
within this definition. 

It was contended for the defendant 
that he was the grantee of the soil, and 
so the assessment was agricultural in- 
comé. That question with regard to 
inamdars was decided in Kashinath v. 
Vinayak (1). There were certain «nam 
lands belonging to the applicant. The 
gross income yielded was Rs. 900. Out 
of that sum the applicant had received 
Rs. 457 on account of his inam hak less 
nazarana Ks. 28-9. The balance was the 
agricultural income. The Court said:— 
“The question that we have to decide 
in this case is, whether the income deriv- . 
ed from tenants by an inamdar which is 
to a certain extent attributable to the 
fact that he is the assignee of Govern> 
ment revenue and, therefore, does not 
have to pay over a portion of that income 
to Government but may' keep it for him- 
Belf,.can be taken into consideration in 
estimating whether or not he earns his 
livelihood wholly or principally by agri- 
culture and therefore is 'an agriculturist 
within the meaning of the Dekkhan Agri- 
culturists Relief Act.” They conclud- 
ed:—"In the case before us, therefore, the 
receipts of agricultural income attribut- 
&ble to the position of the applicant as 


(1) 10 Ind, Cas. 814; 13 Bom. L. R, 942; 35 D. 
266. 
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inamdar must be excluded from consi- 


deration.” 

Here in the same way the income attri- 
butable to the defendant's position as 
jahagirdar, that is to say, what he re- 
ceived as assessment, must be excluded 
from the calculation of his agricultural 
income. Assuming he was the grantee 
of the soil he might be able to earn 
certain income which otherwise he would 
not be able to do, ifthe grant was merely 
confined to the share of the royal revenue, 
but that could not make his income from 
assessment agricultural income. It 
surely was never intended that a jahagir~ 
dar relying entirely upon the income 
derived from the assessment which would 
be recovered by the village officers from 
occupants or tenants, should be consider- 
ed asan agriculturist earning his liveli- 
hood from agriculture within the mean- 
ing of the Dekkhan Agriculturists’ 
Relief Act, and consequently if a part of 
his income is derived from assessment 
that is not agticultural income. The 
rest of the defence raised by the defend- 
ant was clearly dishonest. 

As regards the plea of limitation 
taken, the Judge has shown conclusively 
that interest had been paid within twelve 
years of the suit. -The appeal, therefore, 
fails and must-be dismissed with costa. 

Z. K. Appeal dismissed, 


PATNA HIGH COURT. 
APPRALS FROM ORIGINAL Dmorazs No. 54, 
61 AND 126 or 1921. 

February 8, 1924, 
Present;—Mr. Justice Das and Mr. 
Justice Ross. 

APARNA DEBI AND oTHERs— 
—APPELLANTS 

- : versus 
Sree Sree SHIBA PRASHAD SINGH— 
— RESPONDENT. 
Impartible estate—Produce, whether forms part 
of estate—Rent, unrealised, nature of—Transfer of 
Act (IV of 1882), s. $0—Devolution of 
interest — Rent, apportionment of. 
The produce of an impartible estate does not 
necessarily belong to and form an accretion to 
the original property, [p. 623, col. 2] 
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, Rent which has become due is produce of the 
impartible estate whether that produce has 
actually come mto the hands of the owner or riot. 
There 18 no distinction between realised rent. 
and unrealised rent in this respect. [p. 623, col. 2] ` 

Under section 36 of the Transfer of Property 
Act, rent, upon the transfer of the interest of the 
person entitled to receive rent is deemed as be- 
ween the transferor and transferee to accrue 
from day to day and to be apportionable accord- 
ingly but to be payablə on ihe days appointed 
for the payment thereof. [p. 624 col. 1] 


Appeal from a decision of the Subordi- 
nate Judge, Dhanbad, dated the 90th 
January 199]. 

Messre. Jayaswal, S. M. Gupta and 
B. N. Mitter, for the Appellants. ` 

Messrs. N. C. Sinha, N. N. Das and 
B. B. Ghose for the Respondent. I 


JUDGMENT. 
IN A. No. 54 or 199]. 

Das, J.—The only question in thig 
appeal is whether the plaintif is en- 
titled to that portion of the rent which 
accrued due in the lifetime of the late Raja 
of Jheria. The late Raja died on the 16th 
March 1916 leaving three widows and the 
present plaintiff who succeeded to the es- 
tate by right ofsurvivorship. It hàs been 
held by the Judicial Committee * that the 
produce of an impartible estate does not 
necessarily belong to and form an accre- 
tion to the.óriginal property. In this 
qase we have no evidence that the late 
Raja treated the produce of the éstate 
as an accretion to the estate. That 
being 80, prima facie the plaintiff is not 
entitled.to rent which accrued due in 
the lifetime of the late Raja, š 

It was, however, contended on behalf 
of the respondent that unrealized *rents 
.cannot be regarded as a self-acquisition 
as they still adhere to the estate, T 
am unable to accede to this argument, 
Rent which has become due is produce 
of the impartible estate whether that 
produce has actually cope into the hands 
of the owner or not. I can make no 
distinction .betwebn realized rent and 
unrealized rent in this respect, 

It was next contended that the defend- 


- *Bee Jagdama Kumari Su 
Singh, TT Ind. Cas. 1041; 4 P. È. T. 319; (1823) A 
LR. (P. C.) 59; 44 M. L. J. 503; 37. C. T. f 287; 39 
M. L. T. 157; 22 Bom. L R. 676; 2 Pat, 319; 18 LW 
555; 28 C. W. N. 98; (1923) M. W, N, 480; 50 L Al 
(P. 0)—E4] -  . E 
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' ants paid; some of'the,arrears and there- 


by- acknowledged the plaigtifis'. title. to. 
recover ‘these’ arrears, - There: is no sub-- 


'stance.ih t argument. The, rent. 
receipt: Exhibit, A, mo. doubt. shows that 
certaim-renti paid ‘by the defendantswas: 
appropriated by the ‘plaintiff io arrears 
but this does not establish that the ‘de- 


fendants acknowledged. ihe right,of the. - 


plaintiff! to:eollect the arrears: Even if 
they" did, i4hat; cannot^take away: their 
right to-contend now -tipon the: decision: 
of the Judicial Committee that the 
plaintiff is not entitled -to» the. -arrears 
which acéried: due in the’ ‘lifetime: of ‘the 
Fate Raja. / “ ; conf 
Lamy it is- contended: ud assuming- 
that the plaintif,is- not entitled to rent 
up to and including thé ‘Asswin kist 1322, 
he is, in any | event; ‘entitled: to the Chait 
kist 1322" ‘As I have said; the’ late- Raja 
died ‘on the I6th March ' 1916 whicl-'cór- 
responds to‘the 24th FülBoon 1322 : The’ 
rent i8 payuble in 'two'kists, Asswin and 
Okait: "It id"obvious that the: plaintiff is: 
not. entitled’ io the’ Asswin. kist 1322. Mv. 
that rent: does not accrue’ fró day to day, 
and’ that thé Ohait kist &dorued due- ‘in! 
Ohait when the plaintiffs ‘sucteeded ‘to 
‘the’ estate," He “acedrdingly ‘at es that 
the plaintif: i is -entitled ‘to the’ Ohait 
kist of'1322.' In^ my opinion this’ argu? 
‘ment’ is'"not'cofréct. Under’section’ 36 
of the Transfer of Property’ ‘Act,’ rent, 
Arpoi the’ transfer of the ` ‘interest of tlie 
‘person érititled to Tecéive rent 'is ddeméd 


as between the transferor and transferee _ 


“to'agerue ftom day to dáy and: tò: be 
"&pportionable accordingly but to be pay- 
able" on the days, appointed: for the pay- 
"merit thereof. In other Words, the ‘Chait 
“hist ‘though: ‘payable in: Chait müst"be 
“deemed, to accrue due from’ day to day 
“and to be &pportiomable: acordingly. 
‘The’ result is that the’ plaintiff rs" not 
‘entitled to ahy rent.up to and including 
ithe 24th Falgoon 1322; The decree pass- 
ed by the earned Subordinite Judge 
Must: be-mddified accordingly.’ ` Thè ap- 
.peltant is entitled to, the general costs of 
: he appeal but ‘not to a hearing fee... : 
, Rosss, Jit agree. 
i IN F. AT No.61 of 1921; 
"Dalat 4 Following ‘the decisjor:“in 


& 


. 
Pa 
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First, Appeal No. 54 ot 1991 I must hold 
that the plaintiff is not entitled to any, Tent: 
up to the 24th Falgoon 1322. The: only 
other question that arises in; this appeal 
is whether he is. “entitled toa ‘decies for- 
interest on. vent and cess. d thik under 
the., ‘Cess Act. itself interest’ is' payable 
on. the. cess; but, „ther questionis whether. 
the p Teintiff- As entitled. to, interest until - 
the, EU of each” “year: . ‘The: ~kabuliyat 
allows, the. plaintiff to claim. “interest” nol 
upon ihe rent due to hin. as each, instal- 
ment falls. due: bat, only.” on the - expiry 
of the year. 6 "decree öt thie learned 
Subordinate. Judge must accordingly, bé- 
yaried to , the extent indicated. im nis 
judgmient, The “appellant is” "éntitle 
uu general costs. of ‘this appeal . büt, ol 
to. separate hearing fee. 
.Ross,J.—Lagreó|  '' ar 
inde In F A. No., 126 os 19r, S" S s 
Dam: J.—For tlie réagons which I bate 
state in my jüdgment in t peal No. | 
54 of 1921 Ue Ep Mes to 
any rent up to the 24th. Falgoon 1322," The 
only: other question ` that arises. in this 
appeal iS as to tk e appropriation’, of 
certain sum paid: by the | ‘defendants to 
the plaintiff, It is ar aed that, Ti 1, E 
pàid.en, the, 21st”, Novémber 1910 ,w 
appropriated to. thé; priheipal: sum d due 
to the. plaintiff; (whereas in. ‘the “plain 
the plaintiff Bas appropriated it towards 3 
interest. It is also- contended that “the 
plaintiff has wrongly appropriated 
Rs. 2,198 paid on the 14th February 1918 
to interest; whereas he should have ap- 
propriated it to rent. Mr. Naresh Chandra 
Sinha has shown that Rs. 1,815 paid on 
the 21st Noverber-1916 has, ‘dsm matter of 
fact; been: approprifited ` torrent tand not 
to intérest, : In regard: to the other item 
printed at page 2T ofothe.paper-book, he 
concedes that/this -suni-shouldbe credited 
to rent due. and riot. to interest. The 
decree -passed- by the learned/.Subordi- 
nate Judge must'accordingly be modifi- 
ed to the extent indi¢ated in this judg- 
ment.: -The appellant. is! entitled^to.- ee 
costs of thé appeal . 
Rose J.—I pies, 
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CALCUTTA HIGH COURT. 
. ORIMINAL.REFERENOES Nos. 1 AND 2 
op 1924. .-. 
January 28; 1924 ; 
Present:—Mr. Justice Page and 
Mr. Justice Mukerji. 
SHEIKH BAHATAR-—COMPLAINANT 
i “versus 
NOBADALI—Accusmp. s 

Criminal Procedure Code (Act V of 1898), s. 
488—District Magistrate, power of, to direct man- 
ner of trial—Reference—Cross-cases—Procedure— 
Polce case, whether has precedence. 

A District Magistrate has no jurisdiction to 
make an order giving directions to a Magistrate 
as to the order and manner of trial of cross-cases. 
If he is of opinion that such an order is necessary 
in the interests of justice his proper couse is to 
make & reference to the Thei Court under the 
provisions of section 438 of the Criminal Proce- 
dure Code. [p. 626, col. 1.] 

There is no foundation for the view that a Police 
cas3 is to have precedence over a cross complaint 
casa, because it is a Police case. The two 
cases should ordinarily be tried simultane- 
ously and contemporaneously, but should be 
dealt with wholly separately from each other, each 
on its own merits and upon the fasts and circum- 
stances appearing therein [ibid] 

Bachu Mullah v Sra Ram Singh, 14 O. 358; 7 
Ind. .Dec; (N. 8.) 237, Sheikh Samer v. Bent Madhab 
Gope [Judhisthir Gope v. Sheikh Samir], 75 Ind. 
Cas. ; 27 O. W. N. 700, 37 O. L. J. 410, (1923) 
A. L R. O 644, 24 Or. L. J. 940, Queen- 
Empress v. Chandra Bhuiya, 20 O 537; 10 Ind. 
Dec. (N. 8) 365, referred to. 

"Reference under section 438, Oriminal 
Procedure, Code, made by the- Sessions 
Judge, Birbhum, against an order of the 
District Magistrate, Birbhum, dated the 
15th November 1923. 


REFERENCE.—The petitioner 
Sheikh Bahatar lodged a First Information 
at the Illambazar Police Station against 
Nobadali and others for offences under 
sections 147, 225 and 379, Indian Penal 
Code, on the Ist of October at about L 
A. M. and on the same date Nobadali 
also lodged &-counter complaint to the 
]llambazar Poltce Station at 1-30. A.m., 
which was noted in the Station Diary. 
On the llth the Police sent up charge ' 
Sheet against Nobadali and others under 
sections 147, 225 and 379. Meanwhile 
on the 3rd, of October accused Nobadali 
lodged a petition of complaint against 
Sheikh’ Bahatra and others before the ~ 
Sub-Divisional Officer, Suri; and pro- 
cesses were issued against Bahater. and 


40 
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' others. On the 5th November the Sub- 


Divisional Officer passed arn order in the 
Police case directing the Police to send 
up witnesses on the 24th November. On 
the same day :hatis on 5th November, 
the accused Nobadali filed a petition 
before the Sub-Divisional Officer of Suri 
praying that the petition case might also 
be proceeded with on the 24th November, 
Upon this petition the learned Sub-Divi- 
sional Officer after calling for the Station 
Diary passed an order on the 9th No- 
vember that the Police case would be 
taken up first. .Not being satisfied with 
the Sub-Divisional Officer's order ac- 
cused Nobadali filed a petition on the 
15th November before the learned .Dis- 
trict Magistrate of Birbhum praying 
that the Police case and the petition 
case started by him should be tried side 
by side by the same Magistrate and that 
the order of the Sub-Divisional Officer 
should be set aside. The learned District 
Magistrate on the same day without 


‘calling for the records of the case and 


without issuing any notice on Sheikh 
Bahatar passed an ex parte order direct- 
ing the Sub-Divisional Officer to deal 
wWith.the two cases "side by side" and 
“46 pronounce judgment as soon as 
possible in.one case after that given in 
the other.” ai I 


The portion of the District Magistrate's 
order directing the Sub-Divisional Off- 
cer of Buri to deal with the two cases 
“side by side” is, in my opinion, erroneous 
in law and without jurisdiction. 

There is no provision of law by Which 
the District Magistrate can directly in- 
terfere with the Sub-Divisional Officer's 
order and as such the learned District 
Magistrate's order was, in my opinion, 
ultra vires and without jurisdiction. 
Simultaneous trials of two cross-cases 
have been held to constitute grave ir- 
regularity and it has been greatly de- 
precated in the case of Bachu Mullah v. 
Sia Ram Singh (1). Now as to the order ` 
of trial of these two cases, I think in 
view of the recent ruling. [in . Sheikh -. 
Samir y. Beni: Madhab Gope |Judhisthif 

(1) 14 G, 358; 7 Ind, Deo, (x, 8) 997, 
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Gope v. Sheikh Samir (2)|that the Sub- 
Divisional Officer was rightin holding 
that the Police oase should be proceeded 
With first as thiscase was started prior 
in pcint of time tothe case of Nobadali 
against Sheikh Bahatar and others. I, 
therefore, recommend that the District 
Magistrate's order, directing the Sub- 
Divisional Officer to deal with the two 
cases side by side be set -aside and that 
the Sub-Divisional Officer’s order, dated 
9th November 1923, be restored, 


JUDGMENT.—We think the learned 
District Magistrate had no jurisdiction 
to pass the order which he did on the 
15th November 1923. If he was of opin- 
ion that such an order was necessary 
in the. interest of justice his proper 
course was to make a Reference to this 
Court under the provisions of section 
438, Criminal Procedure Code, We ac- 
cordingly accept this part of the Refer- 
ence made by the learned Bessions Judge 
` and set aside the said order of the learned 
District Magistrate. 

With reference to the other recommen- 
dation made by the learned Sessions 
Judge, viz., that the order of the Sub- 
Divisional Magistrate, dated the 5th 
November 1923, be restored, we are not 
prepared to accept his recommendation. 
He has referred to two cases in his 
letter of Reference in support of the re- 
commendation that he has made, viz, 
(t) Bachu Mullah v. Sia Ram Singh (1) 
and (it) Sheikh Samir v. Beni Madhab 
Gope [Juditisthir Gope v. Sheikh Samir] 
(2. „The decision in ‘the latter case 
rested on its special features, viz., that 
the two cases were being tried by two 
different Courts, and in oneof the cases 
the prosecution case had been closed and 
charge framed whereas in the other 
practically very little had been done, 
and under those circumstances it wag 
held that it was desirable to hold the 
trials in one Court and to finish the trial 
which had nearly come to an end. With 
regard tothe former case the authority 
of the observations which, by the way, 


(2) 75 Ind. Oas 
L. J. 410; (1923) 
040 


W. N. 700; 37 O. 


. 864; 27 C. 
A. I. R. (O.) 644; 24 Or. L. J, 
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‘Were not the foundations of the decision 


therein was very much weakened in 
consequence of a later decision of this 
Court in Queen-Iómpress v. Chandra 
Bhuiya (3). 

We propose to consider the matter from ^ 
the point of view of first principles and 
in doing so we shall for the sake of 
brevity call the case against Nobadali 
and others as the Police case and the 
case -against Sheikh Bahatar and others 
as the complaint case, since they have 
been started, respéctively, upon a Police 
report and a complaint. We start with 
thé position that the Police case is to 
goon immediately: in fact no application 
has been made by any party to bave 
it postponed and none has suggested 
that it should not be taken up at once. 
The ‘question is whether the comp- 
laint ease should not also be started at 
once. Now, the policy of the law is 
that it should go on, unless it be ad- 
journed so far as the Trial Court is con- 
cerned, under the provisions of section 
341, Oriminal Procedure Code. Under 
the provisions of that section, "If, from 
the absence of & witness, or any other 
reasonable cause, it becomes necessary 
or advisable to postpone the commence- . 
ment of, or adjourn, any enquiry or trial, 
the Court may, if it thinks fit; by order 
in writing, stating the reasons, therefor, 
postpone or adjourn the same:” In this 
case no reasons have been recorded by 
the learned Sub-Divisional Magistrate.: 
His order simply ‘runs thus:—‘Seen. 
The Police case will be taken up first.” - 
It is for us, then, to enquire: ~Is there 
any reasonable cause which may justify 
the order ? 

The accused in the complaint case 
who may be interested in the Police case 
cannot very well say that they will 
in any way be prejudiced. They cannot 
say that they will not permit thé com- 
plainant in the complaint case in which 
processes have issued against them on the 
footing that a prima facie case had been 
made out, to proceed with his case merely 
because the Police case is pending. 
There is nothing to prevent them from 
proving their own version in the Police 


(8) 20 O. 537; 10 Ind. Deo, (N. 8) 365, - 
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case. They cannot in fairness he per- 
mitted to say that as they are accused 
inthe complaint case, they will in any 
` way be hampered -to depose truthfully 
as they are expected to do in the Police 
case in which they except to secure a 
conviction of their opponents. On the 
other hand, there is no reason whatever 
why the complainant in the complaint 
case should not be allowed to proceed 
with his case in which he and his accus- 
ed can give their” -deposition on oath 
and are in a much better position to 
substantiate the truth of their version, 
thah as accused persons in the Police case. 
Of ‘course if they had asked for an ad- 
journment of the complaint case on the 
ground that being accused persons in 
the Police case they will be handicapped 
in going. into the witness-box- to give 
their deposition on oath, other considera- 
tions would have arisen; but it is they 
who wanta simultaneous trial, presum- 
ably because they will be benefited and 
not prejudiced by the adoption of that 
` course. There is no foundation for the 
view thata Police ‘case is to have pre- 
cedence because itis a Police case: and 
so far as order of institution is concerned 
it appears to us that upon the facts 
appearing on the records to.say that 


the Police case was instituted earlier in 


point of time is a mere fiction. 

We accordingly pass the following 
order which seems to: us to meet the ends 
. of justice in this case. The two cases 
should be tried simultaneously and con- 
temporaneously, but should be dealt 
with wholy separately from each other, 
each on itg own merits and upon. the 
facts and circumstances appearing there- 
in; judgments in the two cases being 
pronounced, if possible, after both the 
trials are over.- =- - š 

The Reference is thus accepted in part. 

ZEE. Reference accepted in part, 
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OUDH JUDICIAL COMMIS- 
SIONER'^S' COURT. 
CRIMINAL-ÀPPLICATION No. 78 or 1923. 

, March 22, 1923. . 
Present:—Pandit Kanhaiya Lal, J. C. 
MIAN JAN AND OTHERS—AÀCCUSED— 

ÅPPLICANTS 


versus ° 

EMPEROR rHRovcGE ABDUL RAZAK— 

I COMPLAINANT. 

Penal Code (Act XLV of 1860), ss. 84, 828— 
Hurt—Inertement to beat —Common responsibility. 

When on a quarrel starting up, one person calls , 
upon'his companions to beat’ his opponent, and 
they cause hurt to him, the person at whose instance 
the beating is started is, under section 34, Penal 
Oode, equally guilty of an offence "under sec- 
tion 323 of the Code, along with those who give the- 
actual beating [p. 628, col. 1.] : 


Application against an order of the 
Sessions Judge, Fyzabad, dated the 22nd 
December 1922, upholding that of the 
Magistrate, First Olass, Sultanpur, dated 
the I1th November 1922. 

Messrs. Zahur Ali and Moti Eal Saksena, 
for the Applicants. 

The Government Pleader, for the 
Crown. 

. SUDGMENT.—The applicants, Mian 
Jan, Mian Din, Hasrat Din, Lal Muham- 
mad and Bagridi, have been convicted of 
an offence under section 323 of the Indian 
Penal Code and’ senteneed to a fine of 
Rs. 60 each. A . 

It appears, that Nur Muhammed, the 
son of the complainant, was married to 
the niece of Baqridi. On the 6th May 
1922 Baqridi and the other four accused 
went to the houseof Abdul Razzak, and 
asked him to get his son to divotce his 
wife. His son was notin the house at 
the time. Abdul Razzak, therefore, ex- 
pressed his inability to do anything- in 

: the matter. Itis not clear whether any 
conversation took place at the time. 
about the payment of money in 
consideration of the proposed divorce 
or not. A quarrel ensued and Bagridi 
asked his companions to beat the com- 
plainant; Mian Din, Hasrat Din and 
Lal Muhammad then attacked the 

.¢omplainant with  lathis. The com- 
plainant fell down. Mian Din sat on hig 
chest and pressed his throat. Meanwhile 
Musammat Nasiban, the wife of the com- 
plainant, raised a hue and ory, and on 


+ 
a - 
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the arrival of certain persons, who have 
given evidence in the case, thé assailants 


withdrew. The complainant had receiv- 
-ed_ certain injuries; one, of which . was 


grievous. The-Trying Magistrate was - 


ot satisfied that the accused had gone 
there with the common object of attack- 
ing the complainant or as to the person 
who had caused the grievous hurt. He, 
‘therefore, acquitted the accused under 


sections 325 and 147 and convicted them .. 
under section 323 of the Indian Penal - 


Code. On appeal that conviction was 
upheld. Se: ` 

. The case has not been properly tried. 
Tf.the- accused had gone with the object 
of asking the-complainant to get his son 
"to divorce a "certain woman without any 
intention of beating the complainant, 
they had gone for what might be des- 
“cribed as 8 lawful purpose, but when the 
complainant refused to take any steps 
inthe matter and a quarrel ensued, the. 
call of Báqridi to his companions to 
‘beat the complainant and the joining of 
the other accused in beating him consti- 
tuted acommon object which ought to 
have been taken into consideration in 
fixing their common responsibility for 
the^ crime. -If that common object 
be .exeluded.Ífrom consideration the 
conviction of Mian Jan, Mian Din, 
Hastret Din and Lal Muhammad 
-under' section’ 323 of the Indian 
Penal Code will still stand though 
that of Baqridi will- have to be 
altered into one under section 109, read 
. with section 323, of the Indian Penal 
Code, unless section 34 of the Code be 
made applicable to him," As the accused 
have;been: acquitted under sections 149 
and 325-of the Indian Penal Code no 
further notice need be taken of the 


` - matter. The beating was started at the 


instance of Baqridi, and section 34 of the 
Code will, therefore, apply. 
The application is dismissed, 


* E Application dismissed." 
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-CALCUTTA HIGH COURT. 
CRIMINAL REVISION (MISCELLANEOUS) 
No. 129 or 1923. 

December 20, 1923. 
Present:—Mr. Justice Greaves and 
Mr. Justice Panton. 
BHOLANATH DAS AND OTHERS— 

E PETITIONERS 


versus 
EMPEROR—Opprosite PARTY. 

Criminal Procedure Code (Act V of 1898), ss 61 
167,160, 178, 190 (1) (b), 844—Detention of accuse 
—Procedure—Cognisance of case on Poltce report 
—Cognisable and non-cognisuble casea—Polrce re- 
port, what 18. _ . 

At the, expiration of the maximum period of 
15 days' detention of an accused person and the 
additional time necessary to bring him before a 
Magistrate allowed under sections 61 and 167 of 
the Criminal Procedure Code, an accused person 
must either be released by the Police under sec- 
tion 169 of the Code, security for his appearance 
if and when required being taken, or the Magis- 
trat», empowered in that behalf, must either take 
cognizance if he has before him a Police report 
(which ordinarily would be a report in the form 
laid down in section 173) which he 
makes outa prima facie case or he must release 
him 630, col 1] ñ 

A Magistrate is empowered by section 190 
(1) (b) of the Crimmal Procedure Code to take 
cognizance both of cognisablé and non-cognisable 
offences, upon a report such as 18 mentioned in the 
section. [p 6830, cols. 1 &2.] * . 

The use of the words 'Police report' in sec- 
tion 173, Criminal Procedure Oode, does not restrict 
section 190 (1) (b) merely to non-cognizable offences. 


- [p 630, col. 1.] ` 


Once a Magistrate has taken cognisance of a 
cas3, his powers of postponement and adjourn- 
ment are regulated by section 344 of the Orimin 
Procedure Code. [p 630, col 2.] ` 


Rule againstan order of the Sessions 
Judge, 24-Perganas, dated the 5th Oc- 
tober 1923, affirming that’ of the Police 
Magistrate, Sealdah, datedthe 2nd Octo- 
ber 1923, refusing an application for bail. 
. Babus Manmatha: Nath Mukerji, 
Satindra Nath Mukerjee, Narendra Nath 
Mitra and Promotha Nath, Mitra, for the 


- Petitioners. 


Mr. Camell, forthe Crown. < 

JUDGMENT.—We have already 
directed that some of the petitioners are 
to be released on bail but the questions 
of law raised by the learned Vakils of the 
petitioners remain to be decided. 


~- The facts are as follows:—One Pro- ` ` 


motha Nath Das was arrested: in June 
of this year, he was brought before the 
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Additional Magistrate of ` Alipore on 
the 7th June when he made a confession 
which was recorded. As  & result of 


Promotha’s confession- the petitioners . 


were arrested on the 5th August and on 
the 20th August they were brought be- 
fore the Police Magistrate of Sealdah and 
a letter from the Investigating Police 
Officer was received, their application for 
bail was refused and the case was ad- 
journed to the 4th September. On the 
4th September the. case was again ad- 
journed until the 18th September when 
a Magistrates who had been deputed to 
verify Promotha’s confession, was ex- 
amined and the case was adjourned to the 
2nd October. One of the accused Na- 
gendra was subsequently released on bail 
by this Court on the ground: that there 
was at that time, no Police report: and 
that nocognizance of the case had been 
taken by the Police Magistrate. On 
the 2nd October the case was again 
adjourned until the13th October, bail 
was asked for and refused. An appli- 
cation for bail made to the Sessions 
Judge of Alipore was rejected by him 
on the 8rd October” On the 5th October 
a report from Inspector M, M. Sinha was 
filed before the Police Magistrate who.on 
the 6th October took ` cognizance pur- 


` 


porting to act onthe report under the ` 


provisions of section 190 (1) (b) of the 
Code of  Oriminal Procedure. 
accused were remanded on the ‘13th 
October until November 3rd when the 
Inspector was examined and they. were 
remanded. until November. 15th on 
which day they were again remanded 
until November 30th. This Rule was 
granted on the 8th October and when 
it came -before us on the 7th and 10th 
December thé accused Were stillin cus- 
tody. Four points were urgsd before us. 
First, it is said that the detention of the 
‘petitioners is illegal as the Magistrate 
has not taken cognizance. Secondly, it 
is said that if he has taken cognizance 
he was not justified in doing so upon the 
report which was before him as it.is not 
a report under section 173 of Code of 
Criminal Procedure and it is said that 


The : 


the Magistrate could only take cognizance : 


in respect of a cognizable offence upon 
a report in the ‘form contemplated 
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in, section 173, Thirdly, itis said that 
if the Magistrate was justified in taking 
cognizance upon a report not in the 
form contemplated by section 173, the 
report before him did not contain suffi- 
cient materials to enable him to take 
cognizance. Fourthly, it is said that if 
he hasrightly taken cognizance under 


this report he is not justified in granting, 


adjournments to enable the Police to com- 
plete their investigations and that since 
he has taken cognizance he nrust proceed 


with the case and only grant such ad- ` 


jourmments as are necessary :to obtain 
the attendance of the witnesses and ~as 


may be necessitated by the exigencies . 


of his own work. 


Section 61 of the Code of Criminal ' 


Procedure provides that no Police Officer, 
shall detain in custody a’ person arrested 
without warrant for longer than is reason- 
able under the -circumstances of the 
case and that such period shall not 
exceed 24 hours in the absence of a 
special order of & Magistrate under sec- 
tion 167, exclusive of the time necessary 
to bring the accused before a Magistrate. 
The Rule was not directed to the point 
whether the provisions of section 61 
were complied with and we are unable 
to say what actually occurred, 


Section 167 empowers’ Magistrates | 


when a person is arrested and’ detained 
in custody and it appears that the in- 
vestigation cannot be completed within 
the 24 hours fixed by. section 61 and 
when there are grounds for believing that 
the accusation or information' is "well 
founded to authorize his detention for a 
term .not exceeding 15 days in all. 

The Magistrate in the present 
apparently considered that he took cogniz- 
ance on the 20th August but as has been 
pointed out by Mr. Justice Mookerjee, 
and Mr. Justice Chatterjee. there was; 
nothing before him upon which he could. 


case 


take cognizance ofthe case on that day.. 
The 24 hours’ detention and. the addi-. .. 


tional time necessary to bring an accused. 
before -a Magistrate allowed by section 61 
and the fifteen days’ additional detention 
allowed ‘by section 167 having expired, 
an accused must either be released by 
the Police under the provisions of sec- 


tion 169, security being.taken for his. 
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" appearance before a Magistrate, if and 
when required, or the accused must, 


under the provisions of section 170, be- 


- forwarded under custody to & Magis- 
trate who is empowered to take cogniz- 
ance of the offence upon a Police report. 
The law as laid down in the,sections of 
the Criminal Procedure Code to which 
. I have referred seems to me to be this 
that at the expiration of the maximum 
period of 15 days’ detention of an accused 
person and the additional time necessary 
to bring him before a Magistrate allowed 
under sections 61 and-167, an accused 
must eithef be released by the Police 
under section 169, security for his 
appearnce if and when required being 
taken, or the’ Magistrate, empowered 
in that’ behalf, must either take cogniz- 
“ance if he has before him a Police report 
(which ordinarily would be a report in 
the form leid down in section 173) which 


he thinks makes out a prima facie case. 


hé must release him. i 
E s the present case the Magistrate has 
purported to take cognizance upon a re- 
port, which the Crown admits, is not a 
Police report as contemplated by section 
173. The Crown say that he was justified 
in so doing by reason of the provisions 
of section 190 (1) (b) which provides that 
a Magistrate empowered in that behalf 
may take cognizance of any offence. upon 
‘a report in writing made by any Police 
Officer. It ia said on behalf of the 
petitioners that having regard to the 
words in. section 170 “empowered to take 
cognigance of the offence upon a Police 
report" the words of section 190 (1) (b) 
must refer not toa cognizable offence 
but to à non-cognizable offence and it is 
said that in tbe case of a cognizable 
offence, having regard to the clear 
words of section 170. to which I 
have referred, a Magistrate can only 
take cognizance upon 8 Police report 
as contemplated by section 173 and 
-<upon no other report, There is, I 
think, considerable force in this argu- 
ment but after all the provisions of sec- 
tion 190 extend to any offénce and I think, 
notwithstanding the use of the words 
“Police report" in section 173, that sec- 
tion 180 (1) (b) cannot be restricted 
merely to non-cognizable offences and 
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that a Magistrate is empowered by sec- 
tion 190 (1) (b) to take cognizance both 
of cognizable and nan-cognizable offences 
upon areport such as is mentioned in 
section 190 (1) (b. — > 

This disposes of points one and two. As 
to point three we have read the report and. 
we are not prepared to say that the 
Magistrate was not justified in taking 
cognizance thereon. As to the 4th point 
since the Magistrate has taken cognizance 
I think his powers of postponement and 
adjournment are regulated by section 
344. To the extent indicated in our order 
of the 10th December we make the 
Rule absolute. 


Z. K. Rule made absolnte. 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL ÁPPLIOATION No. 33 or 1923. 

April 17, 1923. I 
Present:—Mr. Dalal, J.O. - 
- Choudhri MOHAMMAD AYUB— 
APPLICANT 


vyerawus 
Choudhri SARFARAZ AHMAD— 
OpPo8ITB PARTY. : 
Criminal Procedure Code (Act V of 1898), ss. 145, 
$42 (4), 256— Dispute as to immoveable —7 
Parties whether in position of accused—Oath, ad- 
ministration of — Enquiry, nature of. 


None of the parties litigating under section 145 
of the Code of Criminal 


an accused person and consequently the provisions 
of section 312 (4) ef the e, that no oath shall 
be administe to an accused person, do not 
prevent their examination on oath. P 631, coL 1.] 

An enquiry under section 145 of the Code of 
Criminal Procedure is of a quasi civil nature 
and neither the procedure of warrant cases nor that 
of summons cases applies, section 356, Criminal 
Procedure Code, prescribing the manner in which * 
evidence in such cases is to be recorded [ibid] 

Application against an order of -the 
Magistrate, First Class, Bara Banki, dated 
the 23rd February 1923. : 

Dr. J. N. Misra, for the*Applicant. 

Mr. M. Wasim, for the Opposite Party. 

JUDGMENT .—I do not think that 
this Court has jurisdiction to interfere 
with the order ofthe Magistrate passed 
under section 145 of the Code of Criminal 
Procedure. Such an order is taken out 
of the jurisdiction of this Court under 
section 435 (3) of the Code. The learned 
Counsel for the applicant had to admit 


rocedure can be called 
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that the lower Court had initial . jurisdic: 


tion in the matter because it was tho 
applicant himself, Choudhri Mohammad 
. Ayub, who went to the lower Court and 
invoked its aid The learned Counsel's 
argument was that the subsequent pro- 
ceedings of the Magistrate were without 
jurisdiction. According to his argumerits 
‘they were: — 
(1) the examination of 
“opposite party on oath, 
(2) the omission to examine all the 
witnesses ofthe applicant, : 
(3)- drawing incorrect conclusion from 
the statement of Sarfaraz. 2 
My opinion is that none of the parties 
litigating under section 145 can be called 
an accused person and so the provisions 
of section 342 (4) that no oath shall bë 
administered to an accused person do not 
prevent the examination of the parties to 


Sarfaraz, the 


a litigation under section 145 of the Code i 


of Criminal Procedure on oath. "The two 
litigating persons are described as 
parties in clause (4) of section 145 and 
not as complainant and accused. The 
provisions of the trials of both warrant 
and summons cases are distinguishable 
from the method of enquiry prescribed 
in section 145. Obviously such.an en- 
quiry is not that of a warrant case and it 
is noticeable that it is distinct from that 
of a summons case as regards the record 
to be made of the evidence of witnesses. 
The evidence under section 145 -of wit- 


nesses has tobe recorded-in full under : 


-section 356 and not as in asummons case 
according to the provisions of section 
355. The enquiry isobviously ofa quasi. 
civil nature. An ingenious argument 
was advanced that the opposite party 
must be considered an accused person, 
because the Magistrate, on disobedience. 
. of his order, can inflict a fine on him. 
This argument eoverlooks the position 
that the Court can also impose a fine on 
Mohammad Ayub if he disobeys any. 
order of the Court. To carry the argu- 
ment to its logical conclusion, both 
Mohammad Ayub and Sarfaraz would be 
accused persons. - 

It appears that Mohammad Avub con- 


sented to abide by the oath of Sarfaraz- 


as regards the actúal possession of the 
house -in dispute and in my opinion 
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the Magistrate had jurisdiction to put 
Sarfaraz on oath and record his evi- 
dence, j 


In the grounds of revision no allega- 
tion was made that the lower Court omit- 
ted to examine all the witnesses of the 
complainant. As regards the third.ob- 
jection I shall not enquire in revision 
whether the deductions drawn by the 
lower Court from the statement of Sar- 
faraz were correct or not. 

I dismiss the application. 

(NES Application dismissed, 


CALCUTTA HIGH COURT. 
GovERNMENT APPEAL No. 6 or 1923 
.AND Revision No. 662 or 1923. 

. . January 15, 1924. 
Present:—Mr. Justice Greaves and 
Mr. Justice Panton. 

. EMPEROR-—APPELLANT AND , 
ASHUTOSH DAS GUPTA —PETITIONER 
B versus ` 
PURNA CHANDRA GHOSE— 
` RESPONDENT. 

Criminal irial—Ezpert conclusions —Magistrate, 
competence of—Penal Code (Act XLV of 1860), 
s 499, Excep. 9—Defamation—Statement based on 
flimsy materials—Publication without enquiry—- 
Good fatth—-Criminal Prosedure Code (Act V of 
1898), ss 417, 4@8—Acquitial—A ppeal—High Court, 
interference by. š 

:For & Magistrate untrained in medicine to 
attempt, large'y without trained assistance, to 
ascertain what certain medicines were prescribed 
for, and wavt-should be prescribad for a pafticu- 
lar diszase, by reference to'medical books, is en- 
tirely unsound,’ and ths conclusions thus arrived 
at arə valueless. [p 634, col 1] 


A Magistrate should not take upon himself to 
decide, without expert evidence, whether 'the- 
amount of arsenic contained in certain -prescrip- 
tions would produce arsenical poison and collapse 
and unconsciousness. [p. 635, col. 1] 

. The fact that certain evidencs ia produced at 
the trial in a prosecution for defamation cannot 
be prayed in aid to establish due care and atten- 
tion on the part df the accused in publishing the 
ds3famatory statement, unless there is evidence to 
show that some of the information was in the. 
possession of the accused at the time the defama- 
tory statement was published [p 634, col 1] 

Where a statement which is prima facie defa- 
matory and is based upon very flimsy materials, 
i» published without any enquiry béing made, 
jt caaaos bo sail that th» pub'eation is mads ia 

good fath. [p 635, col 2] 7 


H 


‘the owners of the 
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For the purposes of Exeeption 9 to section 499 
of the Penal Oode, if good faith is mot established 
it is not necessary to consider whether the public 
good was ‘involved. [tbid] | 

The High Court hesitates to set aside an 
acquittal on appeal, and does not do 80 unless 
there has been a mus-carriage of justice. [1bid.] 


Appeal by the Government against an 
order of the Deputy Magistrate, Dacca, 
dated the 31st May 1923. 


The Advocate-General and Babu 
Surendra Nath Guha, for the Appellant. 


Sir B. C. Mitter, and Babus Prafulla . 


Ch. Chakrabarty and Prokash Chandra 
Pakrashi, for the Petitioner. 


Mr. Langford James and Babus 
Gobinda Chandra De Ray, Suresh Chan- 
dra Talugdar, Kshitish Chandra Neogi, 
Hemendra Nath Chatterjee, Jnan Chandra 
Roy, Jagendru Nath Bose and Jyotish 
Chandra Guha, for the Respondent. 


' SUDGMENT.—Purna Chandra 
Ghose was, on the complaint of one 
Ashutosh Das Gupta, charged with an 
offence under section 500 of the Indian 
Penal Code. He was tried by a Deputy 
Magistrate of Dacca who acquitted him 
on the 3lst May 1923. -The Govern- 
ment have preferred this appzal 
against his acquittal and a Rule has 
also béen issued against the acquittal 
atthe instance of the complainant, For 
the proper understanding of the matters 


which arise from this appeal it is neces- . 


sary to state a few facts. 

In the year 1908 three brothers were 
Bhowal ‘Estate at 
Jaidebpur. In the year 1908, -the second 


"brother Kumar Ramendra Narain Rai, 


fell ill and came to Calcutta for treat- 
ment. He was accompanied by the com- 
plainant, who is a qualified medical 
practitioner, and who’went as his family 
physician. He was treated in Calcutta 
by Dr. Sarbadhikari who advised him to 
take a change and accordingly in April 
1909 the Kumar went to Darjeeling 
accompanied by the complainant, by his 
wife and her brother, by a Secretary and 
by some menial servants. 

- On the 6th May, it is said, that the 
Kumar was attacked -by biliary colic, a 
disease from which it is said that he had 
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suffered ‘before and for which he - had.’ 
been treated by Colonel Pardey Lukis. 

On the 6th May the disease is said to 
have become acute and Colonel Calvert, 
I. M- 8., and Rai Sahib Nibàran Chandra 
Sen, the then Assistant Surgeon in 
charge of the Darjeeling Hospital, who 
is now dead, were called in and saw the 
Kumar on the 7th'and 8th May and treat- 
ed ‘him. The Kumar is said to have 
died on the 8th May .1909 at midnight. 
On the 9th May 1909 his body was taken 
to the cremation ground. The widow 
and her party left Darjeeling for Jaideb- 
pur on- the 10th May and the shrad 
ceremony was performed at Jaidebpur. 

In the year 1921,a sanyasi appeared . 
in the Dacca Distriet and some persons 
stated that he was the Kumar, who they 
said, had never died and there is no 
doubt that the sanyasi had a certain 
number of adherents who believed him 
to be the Kumar. Thestory put forward- 
in support of this belief shortly is that' 
some medicine was administered to the. 
Kumar as a result of which he became 
unconscious, that those about him think- 
ing he was dead took him’ to the 
cremation ground in his unconscious 
state. That atthe cremation ground a 
storm of rain and hail came on which 
prevented the cremation being carried 
out and those with the body fled. That 
in their absence a sanyasi appeared and . 
took &way the unconscious Kumar who 
was eventually, revived by the sanyasi. 
That those who had brought the Kumar 
to the cremation ground on their return 
after the storm had abated found that 
the Kumar had disappeared and, there- 
fore, set fire to the empty funeral -pyre 
and after it was consumed returned to 
Darjeeling concealing the. disappearance’ 
of the body of the Kumar. Further it 
has been suggested as a variant of the 
story that after it was ‘found that the 
Kumar had disappeared a dead body was 
obtained and that this was burned as 
the purported corpse of the Kumar. 

In the month of July 1921 -Purna 
Chandra Ghose, who is a resident of 
Jaidebpur, published from the Jagat 
Art Press of Dacca, a Bengali pamphlet 
called “ Heart's beloved Raja-in the guise 
of a Fakir.” Some 1000 copies of the 


1 


Vo). 83] 
EMPEROR V, PURNA CHANDRA GHOSE. 


pamphlet were issued and the pamphlet, 
was sold in Jaidebpur, Dacca and else- 
where. This pamphlet contains 
passages which are complained of— 
which are to be found at lines 3,4, 9—16, 
21 and 22 of page 5 of the pamphlet. 
As translated the passages are 
follows :—lLines 3 and 4“ Ashu Doctor 
greatly enjoyed the confidence of the 
Kumar, In his looks and talk he. was 
& gentleman. In his act he was like Ha 
(meanness)." 


Lines.9—16. 

“Then went the Khanshamas, Jamini, 
Akhila, Durwan Sarip Khan and several 
others. Having planned a scheme they. 
all went with the second Kumar to 
the Hills. Some sort of medicine Ashu 
Doctor administered, by tàking which 
the second Kumar became senseless: 


A great friend of the Kumar was Ashu. 
, Babu and 


80 the. Kumar took the 
medicine without suspicion and became 


unconscious,”  - 


Lines 21 and 22 :— 
"'They were all sasaña to see the 


.' Kumar senseless and, hurriedly took him 


away for cremation.” 

The defence put forward was that the 
accused believed the truth of the state- 
ments contained in the pamphlet and 
published it bona fide. The pamphlet at 
its commencement contains a statement 
of the point of view from which the ac- 
cused: wrote it. The passage has been 
translated to us by the Head Interpreter 
of this Court as follows :— 2 

“T begin to write by remembers Sri 
Hari, I shall write all that I hear from 
people's mouth. I shall go on writing 
the faults.and virtues without. judging: 
I shall declare and publish not knowing 
the truths or falsehoods," and the Head 
Interpreter in reply to the accused's 
Counsel statetl that “without judging” 
meant withont,the accused passing. his 
own ‘personal judgment and that ' not 
knowing the truths or falsehoods” 


^. “without having personal knowledge 


if what was stated was true or false.” 


The learned Magistrate propounded the: 


following issues for determination :— 


(1) Whether or not the words ton- 


tained i in the. lines 4, 5, 9—10, 21 and 22 
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at page j of the. onanie were 'defama- 
tory? . 

(2) Whether or not the accused pub- 
lished Exhibit 1? 

(3) Whether or not the accused made 
the imputations conveyed. in the lines in 
question intending to harm or knowing 
or having reasons to believe that they 
would harm the reputation of thé com- 
plainant? 

(4) Whether of not the said imputa- 
tions were true and made for the public 
good? 

(5) Whether or not the said imputa- 


tions were made in good faith and for the : 


protection of the publie good ? 


As regards the. first issue the Magis- 


trate has found that some of the words 


complained of are defamatory, and on’ 
the second issue he finds that the accused’ 


published the pamphlet which was 
marked at the trial as Exhibit I, and.on 
the 3rd issue he found thatthe imputa- 
tions were calculated ‘to lower the com- 


'plainantin the estimation of the public. 


and thereby cause harm to his reputation. 

It is true that he reserves for considera- 
tion the question whether they were 
malicious but as he states in his judg- 
ment he dezides Issues Nos. , 2 and 3 in. 
favour of' the prosecution, He also 
decides the 4th issue against the accused. 
holding that his plea of justification 
under Exception 1 to'section 499, Indian 
Penal Code, failed. 

As regards the 5th issue he finds that 
the accused bona fide believed the im- 
putaions to be true, that a prudent man 
ought to believe them as true, that the 
accused took due care and ‘attention and 
that the imputations were made for the 


publie good. He, therefore, finds the-ac- . 


cused's plea of justification under Excep- 


tion 9 to saction 499, Indian Penal Oode, . 


established and acquits him. 


I gatner from the judgment that the 


learned Magistrate arrived at this conclu- 
sion bseauss he did not' believe that the 
Kumar suffered -from biliary colic: 
Darjeeling or died therefrom. He does 
not accspt the complainant’s evidence on 
this point and expunges from the evi- 
denes Colonel Oalvert's certificate’ of the 
cause of déath and also the certificate of 
the Deputy Commissioner. 


at: 


Moreover ag 
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a result of considering the prescriptions 
given for the treatement of the” Kumar, 


‘Targely in the light of passages in certain - 
medical books, he comes to the conclusion: 


that none of the prescriptions were for 
biliary colic and after considering the 
Kumar's sypmtoms he diognoses these 
as symptomsof arsenical poisoning result- 
ing from some medicine which, he con- 
cludes from the evidence, was prescribed 


and given to the Kumar by the complain- ' 


antand-he thinks that a prudent and 
reasonable man would drawtheconclusion 
that this caused the Kumar's collapse. 
He thinks moreover for reasons stated 
in the judgment that the conduct of the 
complainant reasonably suggests con- 
spiracy to a prudent mind. The learned 
Magistrate apparently was statisfied that 
the accused acted: with due care and 
attention before publishing the imputa- 
tions because he examined at the trial 22 
witnesses, many of them of position, and 


` because he produced at the trial copies of 


prescriptions and hospital, entries. He 
ius dio satisfied that he acted for the 
public good for reasons which he has 
stated. i : 
With great respect to the learned 
Magistrate, who devoted much. care and 


e attention to his task, I cannot imagine 


any more unsatisfactory course than the 
one which he has adopted with regard to 
the prescriptions. Fora mind untrain- 
ed in medicine to attempt, largely with- 


- out trained assistance, to ascertain what 


. 


certain medicines were prescribed for, 
and what should be prescribed for biliary 
colic by’ reference to medical hooks is to 
my mindentirely unsound and I think 
the conclusions are valueless. Again to 
assume that the amount of arsenic con- 
tained in the prescription, which he con- 
cludes the complainant prescribed and ad- 
` ministered, would produce arsenical poi- 
gon and collapse and unconsciousness is a 
conclusion impossible to support without 
expert eyidence. Again the fact that cer- 
*tain evidence was produced at the trial 
cannot be prayed in aid to establish the 
care and attention imputed to the accused 
by the Magistrate before publishing Ex- 
hibit I unless there is evidence to: show 
that some of the information was in his 
possession at the time Exhibit I was 


. 
t 
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published and of this there is no-evidence 
whatsoever in the present case. Indeed 
thisisnegatived by the passage at the 
commencement of Exhibit I already re- 
ferred to where the accused says that he 
does not know whether the statements 


‘he is making in the pamphlet are true or 


false. It seems tous that the whole of 
the reasoning upon which the Magistrate 
has decided Issue No. 5 in favour of the 
accused is fallacious. The grounds upon 


which thereasoning is based are entirely. . ` 


unsound and the conclusions drawn 
therefrom must accordingly fail. So far 


. a8 the conclusions: of the Magistrate on 


the first four issues are concerned we ac- 
cept them and they are the only conclu- 


“sions, we think, at which it is possible to 


arrive but having regard to his finding on 
Issue No. 5, and the fact that we cannot 
accept the conclusion on which it is based . 
it is necessary for us to examine ‘for our- 
selves the evidence upon the record to 
ascertain if the accused's plea of justi- 
fication is well-founded. 

The defence witnesses divide them- 
selves into certain categories :— š 

(1) Those who purport to recognise 
the sanyasi as the Kumar. , 

(2) The medical evidence. 
- (3) Those who speak to the occur- 
rence in May 1909, 

Under the Ist head come D. W. No.1, 
D. W. No. 2, D. W. No. 3, D: W. No, 5, 
D. W. No. 6, D. W. No. 8, D. W. No. 11, 
D. W. No: 12, D. W. No. 18. But their 
evidence really amounts only to an ex- 
pression of their own belief and is of 
no real assistance to the accused upon 
whom the burden lies of proving the sub- 
stantial truth of his assertions. 

Under the 2nd head comes D. W. No. 
7 who deals with the prescriptions. He 
practises as a-a doctor at Jaidebpur and 
is related to the accused by marriage and 
stated that the prescriptions were not for 
biliary colic. P 

Under the 3rd head ccme D. W. No. 4, 
who only speaks of 1umou18, D. W. No. 9, 
& cook who wenttoDarjeeling in 1909 and 
spoke to the Kumar shouting that he.felt - 
a burning sensation and asking. what 
medicine had béen administered and to 
statements made to him by Sarip Khan- 
about the disappearance of the dead body" 
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from the cremation ground and to adead 
body tied up being brought the next day 
and being cremated, D, W. No. 10 who 
speaks of rumours, D. W. No. 13 who 

speaks of rumours and what he heard 
[rom D.W.No. 15, D. W. No.14who speaks 
of rumours and asserts that he was,present 
at the cremation of a body from Stepa- 
side, which I suppose he suggests was 
not that-of the Kumar, D. W. No. 15, & 
Station Master, who speaks to seeing the 
Kumar 12 days after the cremation in. the 
dress of a sanyasi,D. W. No. 16 who 
speaks to thé disappearance of the body 
from the cremation ground, D. W. No. 
19 whose evidence is clearly valueless on 
the face of it. 


Now we do not conceive it to be any. 


part of our duty on this Reference to 
arrive ata finding as to the truth or 
falsity of the claim put forward byor on 
behalf of the sanyasi to be the Kumar. 
_ He was not called and the issue does not 
directly arise. All that we have to do is, 
rejecting as we do the Magistrate's reason- 
ing upon which his finding on the 5th 
issue is based, to ascertain if the accus- 
ed's plea of justification is supported by 
the evidence and if he brings himself 
within any of the Exceptions to section 
499, Indian Penal Code. 

Now, the accused has to establish that 
if it was true that the complainant’ cons- 
- pired against the Kumar and that he ad- 

ministred medicine which rendered him 
unconscious. Having read the evidence 
we find that there is no evidence of any 
conspiracy by the accused against the 
Kumar and no satisfactory evidence 
whatsoever that he administered to him 
medicines which rendered him uncon- 
scious. Two doctors of experience were 
in attendance on the Kumar and it is ex- 
tremely unlikely that they would not 
.have detected any thing wrong or that 
their suspicions, would not have been 
roused if there had been any improper 
treatment of the Kumar. This being so 
the accused is not protected by the Ist 


Exception to section 499, Indian Penal. 


Code as his imputations are not true. 


No question, therefore, of the publication 


being for the public good arises. Nor 
do we think that the accused is protect- 
ed by the 9th Exception to the section 
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as the publication was'clearly not made 
in good faith having, regard to the 
flimsy materials upon which it was based 
and to the absence of any evidence that 
the accused made any enquiries before 


‘publication or had at his disposal or 


within his knowlege at that time 
any of the evidence which is now 
upon therecord. If good faith is not 
established it is not strictly necessary to 
consider if the publie good was involv- 
ed. But ifit were, itis difficult to see. 
how the publieation in the present case 
could have been for the good of ue in- 
habitants of Jaidebpur. 

Now, there is no doubt that & Court 
hesitates to ‘interfere when an accused 
has been acquitted and that it does not 
do so unless there has been a miscarriage 
of justice and we have considered the 
cases on this point to which we were 
referred by the Counsel-for the accused, 
but I am unable to say that this is not 
a case in which we should interfere. 
I think we should do so, and I think not 
only that there is no justification for 
the statements complained of but that 
there is no-evidence worth the name to 
support them. We accordingly allow 
the appeal arid we also make the Rule 
We do not think that it is 
necessary in the present case to order 
a re-trial. All the evidence has been 
placed before us and we find the accused 
guilty of the offence with which he was 
charged and sentence him to undergo 
simple imprisonment for one month and 
to pay a fine of Rs. 1,000 or in default, 
to suffer simple imprisonment for a 
further period of one month. The fine,- 
if recovered, is to be paid to the com- 
plainant. - 


Appeal allowed ; 
.. Rule made absolute. 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
ORIMINAL APPEAL No. 232 or 1923. 

September 6, 1923. 
Present:—Syed Wazir Hasan, A. J. O. 
KEDAR AND ANOTHER—APPELLANTS 
versus 
EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860), ss 304, 825-- 
Intention to cause injury likely to cause death — 
Death caused by lathi blows 4n fight—Grievous 
hurt—O fence. 

If two or more persons are found to have had a 
common intention of causing such bodily injury 
as is likely to cause death and such bodily injury 
is caused resulting in death, all of them are guilty 
of the offence of culpable homicide not amounting 
to murder. It is immaterial which of those persons 
caused the particular injuty which -directly led to 
the death of the injured man. [p. 637, col 1] 

Emperor v. Bhola Singh, 2 A 282, A W. N. 
(1907) 51; 4 A. L. J 207; 5 Cr. L. J 130, Chanddn 
Singh v. Emperor, 43 Ind. Cas. 438, 16 A. L. J. 11; 
40 A. 103, 19 Cr.L J 150, dissented from. 

Emperor v. Gulab, 47 Jnd. Cas 805; 16. A.L J. 
731; 4 A. 688, 19 Or L. J. 953, Emperor v. Ram 
Newaz, 21 Ind. Oas. 663; 35 A. 506; 1) A. L. J. 
804; 14 Or L. J. 615, Emperor v. Hanuman, 2] 


Ind. Gas 1005,35 A 500, 11A. L. J. 926; 14 Or.. 


L. J. 685, referred to. . 

A trivial quarrel between the party of the accused 
and the party of the CORDE led toa fight in 
which both sides used lathis and one of the men 
ofthe complainant's party died as a result of the 
numerous lathi blows received by him. 

Meld, that the accused were guilty of offences 
under section 325 of the Penal Oode. [p. 637, col 2] 

Criminal appeal against an order ‘of the 
Sessions Judge, Hardoi, dated the 10th 


May 1923. 
^ Dr. J. N. Misra, for the Appellants. 


The Government Pleader, for the 
Crown.  ' 
JUDGMENT.—Kidar and Mendi 


.Lal Brahmans were charged with the 
offence of culpable homicide not amount- 
ing to murder and their trial in the 
Court below proceeded on that charge. 
On the evidence, however, the learned 
Sessions Judge came to the conclusion 
that they were guilty of the offence of 
causing voluntarily grievous hurt to one 
- Khurram for.causing whose death they 
along with another person called Puttu 
were originally held responsible and 
tried under section 304 of the Indian 
Penal Code as already indicated. What 
was quite an ordinary and innocent 
incident at its inception developed into 
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a fight which resulted in the death ‘of 
the unfortunate man. 

Nandu Kachhi and Hazari Brahman 
are neighbours living in village Kusma, 
in the District of Hardoi. Nandu has a 


. son Bhayana, asmall boy of nine years 


of age. Hazari had also a son named 
Sundar- of about the same age. These 
two boys naturally fell into companion- 
ship and were playing together on the 
day of the incident in question. Sunder 
called Bhayana “Bhayanwan Tayanwan.” 
This was nothing more than a mere 
perversion of Bhayana’s name. ` Bhayana 
retorted and called Sunder “Sunder 
Munder.” The matter would:have ended 
here but unfortunately it was destined 
to gradually assume serious consequences 
resulting in the death of one man. 
Sunder's mother then intervened. This 
attracted Musammat Jasoda, Bhayana's 
mother, into the fight. The two women 
abused each other- to their hearts’ con- 
tent. Unfortunately male adults of the 
family of Hazari onone side and. of 
Nandu Kachhi on the other appeared on 
the scene and abused each other. Thé 
two appellants and Puttu, who has been 
acquitted by the learned Sessions Judge, 
are own brothers and Hazari is their 
maternal uncle. Khurram, the deceased 
man, was the brother of Nandu Kachhi. 
Hira and Paragi are the two sons of 
Khurram. On the side of,Nandu, there- 


“fore, we have Nandu himself, his brother, 


Khurram, and Khurram's sons, Hira, 
and Paragi. On the side of Hazari, there 
is Hazari himself and his three nephews, 
Kidar, Mendai Lal and Puttu. 

The evidence mainly consists of the - 
testimony of Bhayana, Nandu's boy; 
Nandu's wife, Musammat Jasoda; Paragi, 


one of the sons of Khurram; 'and two 


neighbours Puran and Rag ggha The 
facts as found hy the learned Sessions 
Judge are substantially agreed to at the - 
hearing of this appeal before me, Be- 
sidesthe preliminary events, which] have 
described above, other necessary facts 
are that Khurram was beaten by the 
appellants and Hazari with lathis, that 
Khurram and his sons were also armed 
with lathis and that they used their 
lathis ‘though the injuries which they 
succeeded ininflicting upon their oppo- 
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nents proved to be simple and slight. 
The injuries caused to Khurram by 
Hazari’s party are admittedly serious 
and amount to grievous hurt .in its 
technical sense of the word. , The list of 
injuries which poor Khurram received 
is given in the medical evidence and is 
reproduced “by the learned Sessions 
Judge in his judgment: These injuries 
are many in number, This proves that 


the dealing of lathi blows gradually ' 


developed in the progress of the fight. 
According to the medical evidence- the 
probable cause of death was hemorrhage 
and shock resulting on the extensive 
fracture of the skull. Further fact 
which is of some importance and is well- 
established by the evidence is that 
Hazaris party desisted from striking 


any blow on Khurram after he had fallen - 


down. ` 

These being the facts, it is impossible 
to hold that. Hazari's party or in other 
words the appellants had the common 
intention of causing such bodily injury 
as was likely to cause the death of 
Khurram. The appellants were rightly 
acquitted by the learned Sessions.Judge 
of the offence of culpable homicide not 
amounting to murder. The ground, 


however, upon which the learned Judge ` 


has come to that conclusion is not very 
satisfactory. He rests his opinion on the 
absence of definite evidence as to which 
of the accused persons dealt the blow 
which’ caused the death of Khurram. 
He relies in support of his opinion on 
the decision in the case of Emperor v. 
Bhola Singh (1). It may broadly be stated 
that if two or more persons are found to 
have had a common ‘intention of causing 
such bodily injury as is likely to cause 
death and such bodily injury is catised 
resulting in death both of them are 
guilty of the offence of culpable. homi- 
cide not amounting to murder. It is 
immaterial which of those persons caused 
the particular injury which directly led. 
to the death of the injured man. I have 
no doubt, in my mind, that: that is the 
correct law on. the subject. It:may be 
pointed out that the duthority of the 
` decision. in the' case of Emperor - v. 
` D 29 A, 282; A, W, N. (1907) 51; 4 A. L. J. - 207; 
b Or. L. J. 130, : e oY : 


+ 
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Bhola Singh (1) is much shaken if not 
entirely gone by sever& other "decisions 
of the same High Court. Thé case of 
Emperor v. Bhola Singh (1) seemé 
to have been followed by a Single 
Judge of that Court in: the case of 
Chandan Singh v. Emperor (2) but in the 
same volume we find a decision of a 
Bench of two Judges of that Court in 
the case of Emperor v. Gulab (3) in which 
the view propounded in the earlier case 
is not approved of. There are two other 
decisions ofthe same High Court which 
may be mentioned in this connection. 
They are Emperor v. Ram Newaz (4) and 
Emperor v. Hanuman (5). e 

It is contended in appeal that, the 
appellants are not guilty of voluntarily 
causing grievous hurt to Khurram of 
which they have been convicted by the 
learned Sessions Judge. It is enough 
to cite the list of injuries caused by lathis 
used by the appellants on the person of 
the deceased urram in answer to this 
argument. It is true that- the quarrel 
originated in a simple almost in an 
innocent way but there can be no doubt 
that when these appellants continued 
striking Khurram with their lathis till 
he fell down on the ground they had the 
intention ofcausing such bodily injuries 
ashe did receive at their hands. Some 
of them were admittedly- grievous in- 
juries. I am therefore, of opinion that 
the appellants were rightly convicted 
under section 325 of the Indian Penal 
Code. 

. The last-point discussed by the learned 
Counsel for the appellants was the ques- 
tion of sentence. The appellants have 
been sentenced to five years’ rigorous 
imprisonment each. Having regard to 
the fact that the two parties peacefully 
lived so far as neighbours, haying regard 
to the further fact that at-its inception 


‘the quarrel was a very trivial one which 


would frequently happen in the villages 


(2) 43 Ind. Cas. 438; 16 A. D. J. 11; 40 4.103; 

19 Or. L J. 150. .. soe eae eet Ti 
(3) 47 Ind. Oas. 805; 16 A. L. J. 731; 40 A. 086; 19 

Or. L. J 953.. S MM MEE REDE 

I e er Ind. Cas. 663; 35. A..506; 11 A, L. J. 804; 14 

Cr. L. J. 615. k i 


I ra Ind. Cas; 1005;. 35 A; 560; 11 A, T, J.-936; ` 
14 T. Li J.-685, ^S M EU p 
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&nd also having regard to thé fact that. 


it were the women who fanned this little 


incident to a serious fightrending in the: 


death of Khurram. iam of opinion that 
the part played by these appellants, was 
induced mostly by the atmosphere which 
enveloped the scene at the moment, I 
think, therefore, that the sentence erred 
on the side of severity. . 

On theabove grounds J maintain the 
conviction but reduce the sentence ‘to 
two years and six months’ rigorous 
imprisonment as against each of these 
appellants. The appellants were released 
on bail, . They should surrender at once. 

Z. K. Sentence reduced. 


PATNA HIGH COURT. 

ORIMINAL APPEALS Nos. 117, 118 AND | 

. 119 or 1924. 
August 7, 1924. . 
Present:—Mr. Justice Adami and | 
Mr. Justice Macpherson. ; 
NAGESWAR PRASAD SHARMA 
. AND OTHERS—APPELLENTS 
versus P 

: EMPEROR— RESPONDENT, 

Penal Code (Act XLV of 1860), s. 124A—AÀrticle 
án newspaper, construction of —intention and spirit 
—Disaffection, amount of, whether material —Class 
of paper and its readers —Editor's name appear- 
ing in |paper, effect of—Press and Registration 
of Books Act ( er 1867), 8 7, as amended by 
Press Law Repeal and Amendment Act (XIV of 
1022). a 

E order to decide whether an article is such 
as to bring it within the purview of section 124A 
of the Penal Oode, the. Court must not 
look to single sentences or isolated expressions 
but take the article as a whole'and give a full 
free and generous consideration and amply deal 
+ with itin a fair and liberal spirit, not picking 
out objectional sentences or strong words used 
nor should undue importance be given to 
and turgid language. . 642, col. 1. 

- Reg. v. Sullivan, 11 Cox: Cr. O 44, followed. 

Queen-Empress v. Bal Gangadhar Tilak, 22 B. 
112; 11 Ind. . (N.&.) 656, referred to. .— - 

The Court must also look to the intention and 
spirit of the article. [ibid] h 


Queen-Em v. Jogendra Chunder Bose, 19 
.Q. 35; 9 Ind. Deo. (N. 8) 470, followed. 
The Court has to decide whether the general 


iendenoy of the article is such as to show an 
intention to excite the feelings of disaffection ‘as 
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inflated - 
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explained in the section. The amount or intensity 
of the disaffection is absolutely immaterial. [p. 642, 
col. 2.7 e 

The Court has also to bear in mind the class 
of paper in which the article appears and the 
of people among whom it vili be circulated, 


and although the ultimate object of the writer may , 
be unobjectionable, if, in explaining that object - 


he uses language which is likely to bring the 
Government into contempt or to excite disaffection, 
section 124A will apply. (p. 643, col. 1 

Under , section 7 of the Press and Registration 
of Books Act, 1867, ‘as amended by the 
Press Law Repeal and Amendment Act, 1922, 
the entry of the name of the Editor as such 
on a Newspaper is sufficient evidence that 
on the day that newspaper was published the 

rson bearin 

. 645, col. 2. 


Criminal appeal from a decision of 
the Additional District Magistrate, Patna, 
dated the 14th June 1924. 

Messrs. P. C. Manuk, S. N. Saha E 
Bannerji, R. B. Sarma, C. C. Das, D. P. 
Sinha and Nageswar Prasad, for the 
Appellants. 

The Government Advocate and the 
Assistant Government Advocate, for the 
Crown. - 


. JUDGMENT. 

Adami, J.—The three appellants 
have been convicted by the Additional 
District Magistrate of, Patna under sec- 
tion 124A of the Indian Panal' Code. 

Negeswar Prasad Sharma. has*been 
sentenced to two years’ simple imprison- 
ment and to a fine of Rs. 1,000 or in 
default to six months’ simple imprison- 
ment, Ganesh Panre has been sentenced 
to one year's simple- imprisonment and 
Hanuman Upadhya to 18 months’ simple 
imprisonment, 

The charge preferred against them, 


` and on which they have been convicted, 


that name was Editor of the paper. 


is to the effect that in an issue of 4° 


paper called the Tarun Bharat printed 
at the Jagat Bandhu Press and publish- 
ed on the 20th January 1924, and by an 
article entitled “Bhartika Akash men 
Swatantrata ki gunj" (the Echo of Freedom 
in the Indian Firmament) they brought 
or attempted to bring into hatred or 
contempt -or excited or attempted to 
excite disaffection towards His Majesty 
or the Government established in British” 
India. The paper called the Tarun Bha- 
rat and the Jagat Bandu Press arg 
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owned by the first appellant, Negeswar 
Prasad Sharma, and. he has been:charged . 
as being the Editor of the paper. Ganesh’ 
Panre has also been charged as Editor 
.on the date of the publication, and' 
Hanuman Upadhaya has been charged 
as the Printer and Publisher of the 
newspaper. : 

The Tarun Bharat is & weekly newa- 
paper which came into existence first in 
1921, Up to 1923 there were various 
Editors but  Negeswar Prasad. was 
throughout the Proprietor. From March 
1923 to the 13th of January 1924, Nages- 
war's name was shown upon the paper 
on the front page, under the portrait of 
Mr. Gandhi, as Editor. In June 1923 
an article appeared in the paper which 
led to proceedings being taken against 
both Negeswar Prasad and Hanuman 
Upadhya as Editor and Publisher res- 
pectively under section 124A. The 
charge against. them was subsequently 
withdrawn on their presenting a petition 
of apology dated the 13th October in 
which Nageswar admitted that he was 
Proprietor and Editor and Hanuman 
Upadhaya admitted he was Printer 
of the papar. In that petition these two’ 
appellants admitted that they had com- 
mitted offences under sections 124A 
and 153A of the Indian Penal Code. 
They threw themselves on the mercy of 
Government and expressed their deepest 
regret forthe publication of the article 
complained of. They gave a solemn 
undertaking that they would not in 
future either in the Tarun Bharat or 
in any other: newspaper or book or 
publie speech bring or attempt to bring 
into hatred or contempt or excite or 
attempt to excite disaffection towards 
.His Majesty orthe Government estab- 
lished in British India, or promote or 
attempt to promote -hatred or ill-feeling 
or enmity between the diffefent classes 
of His Majesty's subjects. On this 
apology the case against these appellants 
was allowed to be- withdrawn in De- 
cember 1923. . : 

On the 13th of January 1924 the issue 
of the newspaper of that date showed 
Nageswar Prasad to.be the Editor and 
Hanuman to be the Printer and Publish- 
er. Thereafter an article of which a 
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portion forms the subject of the present 


—charge was received, and in the issue: ' 


of the 20th of January the first portion 
was published. Contrary to the previous 
practice, in that issue the name of 
Nageswar Prasad appeared under the 
picture of Mr. Gandhi prefixed by a 
letter "S" with adotover it. At the 
bottom of the last page Ganesh Panre 
"was shown to be the Editor ard Hanu- 
man Upadhaya to be the Printer and 
Publisher. Owing to the character of 
this first instalment of the article pub- 
lished on the 20th January proceedings 
were taken by the Police and a warrant 
was obtained from the Magistrate and 
the press was searched on the 16th of 
February after proper sanction had been 
obtained. The-same day a complaint 
was made by the Sub-Inspector, with 
the sanction of Government charging 
the three appellants with an offence 
under section 124A, The appellants 
were put on their trial before the Ad- 
ditional District Magistrate who held 
after citing various extracts from the 
article, that an offence had been com- 
mitted under section 124A and that 
the appellants : respectively held the po- ` 
sition and status ascribed to them in 
the charges against them. He covicted 
as stated above all the appellants and 
the appeal lies to this Court under 
proviso (c) to section 408 of the Crimi- 
nal Procedure Code. 
..1& will first be necessary to determine 
whether the article complained against 
is of a nature which brings it pnder 
the terms of the section, forifitis de- 
cided that it does not offend against the’ 
section it will be unnecessary to consider 
the further points arising in. the case 
with regard to the responsibility of the 
appellants respectively. ` 

It will be best to give an account of 
the contents and intent of the article in 
question. For some unknown reason 
the charge was limited to this first in- 
stalment appearing in the issue of the 


20th of January and the two next in- 


stalments appearing on the 27th of 
January and ,the. 3rd. of February, 
have been put in by the prosecution 
simply for the purpose of showing intent, 
As a matter of fact the first article ismorg 


e. > 
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. jn. the nature of an introduction to the 


rest of the matter which appeared in the . 


two, subsequent instalments. 

The learned Counsel and Vakil for the 
three appellants have each taken us 
through the-article and compared the 
original Hindi with the translation made 
by the Government Translator for the 
Court below as well as with the trans- 
lation made by the Translator of the 
High Court, They have pointed out 
that in various ways the translation of 
Bome of the words has not been quite 
‚literal, but on the whole the alterations 
in the meaning of words which they have 
urged make'very little difference to the 
general meaning of the article. Onlyin 
-óne instance to which I will refer later 
. does there seem to have been a serious 

mistake in translation, serious in the 
fact that'the translation put forward by 
the translators gives a meaning to a 
sentence which would unquestionably 
bring that sentence, of the article within 
the purview of section 124A. E 
I In-stating the contents of the article 

.I will adopt .generally the changes in 
the translation of individual words which 
have been urged upor us by the learned 
Counsel and Vakil. 


. The article, as I have stated, is enti- 


tled “the Echo of Freedom (or as Mr. 
Manuk would translate the word ‘Swat- 
&ntrata' (Hom Rule "or Independence in 
the Indian Firmament". The writer 
&tyles himself asa Tarun (young man). 
The first portion has a sub-head “The 
success of the diplomacy of the English” 
&nd begins with the statement. that: the 
Indians -have been slaves ‘under the 
Foreign Rule for centuries. The article 
Sets forth how the English came 
to India as merchants during the Mu- 
hammadan Rule and how the basic 
principle of their policy was “by 
causing differences between the Hindus 
: and Muhammadans by ‘their ‘Divide 
and- Rule’ policy” to rule without 
any obstruction. - The Muhammadans, 


without any. blame to themselves became: 


the handle ofthe dividing axe and had 
thereby cut-their own legs from beneath 


them, .^ oe i 
Then a Sanskrit Sloka is quoted which 


likens the King to a prostitute in that. 
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his policy is à mixture of truth and un- 
truth, harsh and sweet talk, violence 
&nd kindness, greed and liberality, daily 
expenditure and accumulation of jewls 
and riches in abundance: This Sloka is . 
followed by the translation which the 
author of the article would ascribe to it, 
and this translation is correct except 
that for the words “daily expenditure 
and accumulation of jewels and riches 
in abundance”, the translation. given is 
“lavish expenditure of money* and the 
plundering of subjects,” . - 

The article then proceeds to.show that 
in course of time the policy of creating 
differences was exposed and the people 
began to realise that they were the slaves- 
of outsiders and that insults offered to 
them were not individual but national. 
- The author gives an account of the 
effect -of the conquest of anation. He 
states that the conquerors “tear from its 
root the language of the conquered 
nation and establish their own literature 
and system of administration and to per- 
petuate their. existence, ever create 
wonderful and strangling regulations 
which destroy trade, commerce, arts, and 
industries as well as the nationality of 
a conquered nation and by constant sub- ` 
jection to suffering the sense of religion : 


‘and duty and the sprouts of development 


of intellect among the conquered ‘are 
completely blasted and the very lives of 


, the people are converted intoa state of 


slavery on a large scale”. . 

Having given this description of the 
condition of a conquered race, the article 
states that this description is applicable . 
to India at the present time. It is stated 
that India has been-ruined in the vortex 
of the : strategy of foreigners. While 
Rome and the Empires which existed 
at the time of the glorious era of India 
still £ourish India is ruiged by misfor- 
tune and there are still traitors among 
them who obstruct the progress of the 
country. ` v 

- The article states then that the strategy 
of the “Divide and Rule" policy is that it . 
has brought about quarrels and dissen- 
sions in India, and now India: which 
used to-be the fountain head -of- civiliza- 
tion and the repository of art and trea- - 
sures in the course of time has com- 


~ X91: 83] 
NAGESWAR PRASAD SHARMA v. EMPEROR. 
under the rule of nations of peoples 


who were barbarians at the time of India’ 8. 


glory. š 

After stating: that the-times are chang- 
ed now, and that the Hindus and Muham- 
madans ` have become united and realise 


the uelle of self-determination is 
nothing but a-farce for them, the writer 
describes the humiliation that had to be 
suffered at the time of what is described 

as "the Punjab Atrocities” he shows that 
it was those very “atrocities” and the par- 
tition of Bengal which gave birth tothe 


‘idea of freedom and stated that in the 


Punjab “cruelty was shown and at Jali- 


anwalabagh cruel atrocities were per- 


petrated”. The failure of the Indian 
Mutiny i is mentioned and it is stated that 
since that’ failure the British Empire 
has only become more firmly established 


and ‘since then “India has been emas-. 


culated.” 


Then‘ comes the seritence in the: trans- 
lation- to which I-havé réferred and which 


inmy opinion does not represent the’ 


true’ meaning-of. the Hindi words used. 
Both' the translators show the sentence 


“To-day wild beásta tear and‘ dévour us: 
and "we become a prey to the bullets of 
Now the Hindi words: are’ 


the whites." 
“Aj woh: din katki jangli pashu hamko 
chir kar kha jate liain aur goron ke: goli 
ka'shikar bante hain”. It is clear that 
this'sentence can well mean: 


the bullets of the white men’ ‘The 
_ translators have: omitted to note that the 
words “bante hain” have not as their sub: 
ject the "word "ham" which does not ap- 
pear in- the sentence but the words 


Jangli pashu. The reference seems to be’ 


to the-Arms Act Regulations expressing 
that while thé’ people of Indig' are un- 
protected ‘against wild beasts these same 
wild animals provide: sport for ae white 


ran's bullet. ` 


After déploring fhe fact that is KHU 
nation, has: become impotent, cowardly 
. and lethargic the writer goeson-to state 
“that the martyrs have infused new ‘life. 


4l 
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“This is, 
the time when" wild beasts tear and: 
deavour us, while they are the sport of: 
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into India and' & volcano has burst forth." 
Then follow these sentences: “It is a 
matter of shame’ for us and'we' should 
drown ourselves (at the thought) that 
only one lakh of white men ih India are 
rüling over 31 crores of tis Indians'in a 
perfectly arbitrary and irresponsible, 
mannet, resorting to various political 
diplomaciés n the administration, and 
are tightening the chain of our slavery 
by. watering the treé‘of military rule in 


‘which we havë nó voice with the nectar 


like water of co-operation. The country. 
now wants to annihilate all the brute 
force of thé foreigners and to demonstrate 
that India cannot be ruled by the exer- 
cise of brute force even for a day.” 
The article then points out that in this 
century all through the world a struggle 
is going ón for’ self-deferice’ and then 
shows how the arbitrary military monar- 
chism'in Germany and Russia has been 
brought to nought, in Germany by the 
satanic action of Bolshevism forcing the 
Kaisér to throw away his sword and 


allowing the shooting down of the ‘Czar 


and his family. Finally the article’ states 
that India’s longing and ‘struggling: for 


. freedom i is natural for dependency must 


bring misery; and ends’ up by stating 
that the ambitions of Indiá are’, thie same 
as those of Ireland. But the first instal- ` 
ment should have included another sent- 
ence which is a continuation of the 
theme of the words “‘and’ our ambitions 
and those of Ireland are the same," to 
the effect that Ireland is more advanced 
than India in the walk of freedom and 
the sacrifice of McSwinney. calls upon 
them to'follow his example amd sacri- 
fice their all for the sake of the country. 

Now the principles which have ‘to be 
followed . by the Court in estimating 
whether any matter Spoken, written jor: 
published is such as'to bring it’ within 
the purview. of section 1244 have - bəen 
laid down by 8 series of- decisions of the’ 
Courts in India and perhaps the leading 
authority is the charge deliveréd to the 
Jury by Strachey, J., in the case of Queen» 
Empress v. Bal Gangadhar Tilak (1: 
The principles are clearly set oùt in that 
charge.- 


_ (I) 22 B. 112; 11 Ind. Dec, (x. 3.) 050, ` 
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‘Lord Fitzgerald too in the case of. Reg. 
v. Sullivan (2) showed what should be 
the guiding principles in interpréting an 
article of.the kind which w€ have to cón- . 
E ‘sider. We must not look to single sen- 
` fences or isolated expressions but take. 
the article as a whole and.give a full, free 
and generous consideration and amply 
deal with it in.a fair and. liberal spirit, 
not picking out objectional sentences or’ 
strong | words used; nor should undue 
importance be given to inflated and 
turgid language. We must also look to: 
the real intention and'spirit of the article 
ue -Empress v. J ogendra Chunder Bose’ 


: Mr. Manuk on behalf of Nageswar 
Prasad has urged that the articel is not 
seditious and does not, according to 
modérn notions, fall within the pur- 
‘view of section 194A. -He points. 
out ‘that views on ‘political matters 
can be expressed with ‘greater free- 
"dom now than before and that what 
may hàve been counted as'seditious 20 
years ago would not ten years later ne- 
cessarily be so reckoned, while that 


which would have been held to be sedi-' 


‘tidus 10 years. ago. would bring no lia- 
bility iù the present’ day. .It has Been, 
-urged too that a. description of. the*policy ' 
of Government as the “Divide and Rule” 
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ment tó state that E is uae 
extravagant and so the people are plun- 
dered, and asa mere expression of opin- 
ion that the British occupation: of India 
is a drain on the country's resources, it 
is not seditious. The Court must exer- 
cise judicial discretion in discriminating 
between abuse which is: unjustified and: 
only meant to promote dissension and 
criticism which merely states the facts: 
He urges that the drift of the article is 
merely to tell the people of India that 
they are emasculated and that they must 
combine and bring about the end of 
rule by moral force. 

^ Mr. C. C. Das, the leaned Counsel for 
` Hanuman Upadhya and Mr. Devaki 
Prasad Sinha on. behalf of Ganesh Panre 
have argued in the same strain. Mr. Das 
contends that the articleis a hotchpotch 
ofa teaching of Mr. Gandhi, that the 
tenor of the article is that the “Divide 
and Rule” policy is not for the benefit of 
India but the masses must have- résponsi- 
bility and must be wakened up to it, and’ 
that culture must grow- on natural. lines: 
while the people ‘must live simple yee 
and not resort to violence. 

The admissibility of the two other 
instalments of the article put in as 
‘evidence to show intent has been’ ques- 
tioned by the learned - Counsel, buts 


policy . is a “description often employed‘ though’ it is admitted that those sub- 


both. by wiiters and speakers as a des- 
cription applicable to the - policy of the . 
. Government of India, and that mention : 
- of the “Punj ab Atrocities” has been made 
-openly not ‘only.in India but also in 
I England without any action being taken 
against thb person who uses this expres- 
sion. He would have-us hold that the 
article is a mere criticism of the present 
administration, ‘pointing out how 'dis-' 
sensiónamoxg the people created by the’ 
- “Divide and Rule" policy has led to their . 
` Wübjection and how that subjection has ` 
been maintained by the military force of ' 
the foreign ruler What the country 
wants is to get rid.of the military rule ` 
afid a Governinént in which the people: 
have no voice and whose rule is, therefore, 
arbitrary andirrésporisible to the masses, 
` He contends that s is a legitimate: com- 
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sequent articles are much stronger in- 
their language than the first: instalment, 
it is not, I think, necessary to depend. 
upon them as evidence of the.intention. 
ofthe article which. is-the 'gubject of the, 
: charge. 

What we have 10 decide -is whether the 
article constitutes an attémpt to bring 
the British Government established in. 
-India into-hatred or contempt or attempt: 
to excite disaffection” towards that Go-.. 
vernment. The meaning of ‘“ disaffec-: 
tion" has been explained in jhe section. 
as including disloyalty and all feelings. 
of enmity, and we have to decide whether. 
the general tendency of this article is; 
such as'to show an intention to excite. 
the feelings mentioned in the. section. 
The amount or intensity- of the dis&ffec-. 
tion is absolutely immaterial, for if- a- 
man excites or attempts to excite feelings’ 
"of disaffection ai all, even in the smallest 


` . 


Val. 831 


degree, he is guilty under the section, 
as has been pointed out by Strachey, J., 
in the charge to the Jury in the case of - 
Queen-Empress v. Bal Conradin Tilak ` 
(D. ` We have to decide, too, whether, 
the character of the article: is &üch as to - 
bring it within. either of the second or 
third explanation to section 124A snd: 
we have to bear in mind the. class of, 
paper in which the article appears ‘and 
the class of people among whom it will. 
be .citculated, and we have-to remember ; 
also that though the ultimate object of, 
' the writer may be.unobjectionable, if, 
in explaining that object, he, ušes- 
language which is likely, to. bring’ tlie - 
Government. into’ contempt ‘or to ‘excite - 
disaffection, section 124 A will apply.’ 
“Tt is-quite trie as urged by Mr. ManuE, 
that the conditions at present in India . 
are quite different from’ those- which, 
existed in“ 1897 and that, far greater 
freedom is- given to the press now than ` 
was:given'in those- days and. things , 
which ‘may now be said and written. 
with impunity would have béen treated 
as seditious at the end of thé last, 
century. “But ‘we have to consider the ' 
state of the minds of the people at^ 
presént'&nd the present conditions ànd ; 
to decide whether this article ‘is now’ 
likely to engender feelings: of hatred, - 
‘enmity or disloyalty in the minds of” 
the readers. The -article is written in 
high flown. Hindi which would not be: 
easily intelligible' to the less literaté. 
` elásses. The circulation òf thé paper. is' 
_ not abig one. and thé reader8 of this. 
paper would probably be men, of some, 
intelligencé who would be able-to urider-- 
stand any double meaning that any’ 
word’ used might contain. It may be 
that expressions like the “Punjab Atro-. 
cities" might be used under certain, 
conditions and in certain. criticisms "of 
. the Government without exciting enmity . 
or disafféction. - ~, s died `: 
.Mx. Devaki Prasad Sinhá’ has. cited : 
before us passages from a despatch of 
the Seerstary of State from’ the. report. 
of Mr.. Justice Rankinin the Committee 
appointed „to consider the disorders in: 


India, also-,passagés from Mr. Ramsay”. 


Macdonald's * Awakening of India” anid- 


Digby's Prosperous British India” as’ rade; 
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* Poverty untler the British Rules.” He, 
has shown; in the passagés he has cited: 
words and expressions ‘that have .been 
used and ‘allowed to pass which are 
similar to “thé expressions and words 
used in the présent article, But the , 
character of the publications in” which : 
those words or expresésions are used and , 
their nature and also ‘the "class and. 
nationality of the persons by whom those 
publications are intended to be read 
have to be taken into consideration; a 
book.or report published in England is 
intended to ‘inform the public in’ Eng-. 
Ind of this day about the state of affairs 

in India; and it can have no intention of ; 


- . miN m 
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, causing disaffection in this country or 


of bringing the Government established ` 
in this” country into contempt. Those ; 
publications ‘would in any case come . 
under one of the two explanations even; 
ifpublished in India: ` : : 

Toturn now to the'article;the head- ` 


ing of the first.portion of it relates to `` 


the success of the diplomacy of tbe: 
English meaning thereby the British ` 
Government in India. The word.which : 
has béén' translated by “diplomacy” 

has the: soméwhat sinister meaning of , 
q erooked policy”. We are told that . - 
the basic principle of the policy of the, 
British Government ,out “here, is to- 


Divided and Rule" and that the Muham- , ` 


madans have suffered by aiding in this. 
policy. - “The Sanskrit .Sloka is then cited ` 
and-thé context seems to. hint, that the * 
poliey. of Goyérnmient is little tobe: 
depended upon and very variable. Phó, 
Gloka is mistranslated in órder to suggest 
that Government wastes money and’ 
plunders ife subjects: . It, has been utged ` 
that this ‘translation is justified since, if . 
a King accumulates-wealth and ‘jewels,’ “' 
it can only mean that he obtains them | 
by plundering ‘his ‘subjects. But the. ' 
translation is far fetched. and it seems | 
that the objectis to hint that Govern-, 
ment plunders its subjects. It-is then 
hinted by stating, after giving & descrip-; 
tion of: the ‘condition. of a conquered 
race, that India is' in the position of a: 
conquered race; and that regulations: are. 
promulgated by Government to. destroy 
commerce, art, and industries,“ 
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while religion and duty and the 
development of intellect are blasted by 
these regulations and by the efforts of 
the British. Government’ to ‘make their 
existence here permanent, while the 
language and- literature of. the nation is. 
being destroyed. Dissensiong in India 
. are ascribed to the strategy and the 
croóked policy of: the Government. The 
events in' thé Punjab are referred to a8 
showing that cruelty and: atrocities were 
practised’ at Jalianwala by the Góyern- 
ment’ and then 
Government is. acting in an arbitrary 
and irrésponsible manner enforcing: its 
rule by the brute force of militari&m. 
It is urged that this brute forcó must: be 
overeome and the rule of brute forcé 
should be brought to an end. The 
allusions to Russia and’ Germany: are not 
altogether clear. but' they -seem to 
suggest that just as the autocratie 
Empires of: Russia atid Germany have 
been brought to the ground; the same 
must happen i in India toa Government, 


‘which rules by the force of the military. ` 


It is trie that the article’ ends ‘up. by, 
saying that the ambitions of the Indian 
people are the same as those of Ireland- 
and there is absolutely nothing to, cavil- 
at in an expressión' of: the wish that 
India should obtain self.Góvernment in 
the same way as Ireland. 

‘But we have to.consider the article! ag 
‘a whole and look to sée. whether. the 
general tenor of the article as” shown by 
the expressions . used was intended to 
bring the Government established by 
law ih British- India into’ hatred or con- 
tempt, or constitutes. an attempt to 
excite disaffection against that Govern- 
ment. 

In my mind. there ig np, ‘doubt that in 
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“it is stated that the. 
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disaffection and contempt if not hatred 
in the .minds. ofthe Indian reader. It 
may be that the description of what 
happend in the Punjab as an ‘ ‘ atrocity " 
ig a descriptidn which has been: used 
by. a certain. portion of the: public, but 
it is quite evident that'in' the’ article 
reference: is made to those events -with 
the ‘intention of stirring upa feeling "of 
disaffection and’  enfnity among all’ those 
who’ read’ the paper’ and to provide an: 
argument to support and: strengthén 
othér allegations made against the 
Government. 

In my opinion the article had: the 
intent of brining the British Government 
into hatred and contempt and of exeit- | 
ing feelings of'disàflection against the 
Government. It cannot: be said to-be 
covered: by the Explanations” to Bec-. 
tion 194A and the'learned Additional 
District Magistrate: yas right in thie find- 
ing hé came to on this point; 

Having come. to the" above’ decision as - 
to the charàcter.and intent ot: thé article” 
which forms. the subject of the: _charge,- 
it remains to be. decided whether the 
appellants, or any of them, càn “be "held: 
to be guilty of: attempting to` ‘carry: that. 
intention‘ into effect and of committing: 
an offence under sëction 194A. ' 

.Nugeswhr Pras&d'and. Ganesh Panre 
have both. beén™ charged as "Editors oft 
apor, but their defences: ars: con- 
flicting, | Nagégwar; whileadmitting that’ 
he: was Editor of the issue of the 
paper which was. ‘published . on the: 
13th. Janüary 1924; asseris that after. 
that’ date” he ceased - to be Editor and 
that Ganesh Pante, who, had been a clerk - 


in the office, became Editor in lis’ place 


the minds of the readers. ofthe’ article" 
the ascripiion to the Governnient of the” 
i object, as a root! principle, io divide the’ 
races “of India so Bs to. strengthen its.rule- 


and: to destroy the language, culture, 
. trade, comiereé, arts'and industriés, by 
strangling’ regulations; 
description ` of" the 
Government which ‘rules by brute. force 


as well as’ ‘the! 
Government ` as a` 


_in an “arbitrary manner over a people: 
who have no “voice in the administration’ 
-could not fail to cause a- feeling of 


and: was responsible for the’ seléction of - 
ti e matter. which was published. in de 
iúe of the 20th January. "F924: - 
support his’ plea: he relies on' the aies 
printed on thé paper isswed-on that "day; nA 
he shows’ that whilé on the’ front page 
of the paper of. the 13th Janu&iy . 1924- 
there’ is an entry just under what pro-. 
fesses to bea picture of Mr; Gandhi of; . 
the words “Sampadék—Nageswar. - Prasad’ 
Sharma”, (Sampadak- “meaning” Editor") 
on the ‘front pagé-of'the'issué ‘of the 20th: 
January 1924, in'the same place" before: 
Nageswar's name is printed simply the 
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Hindi letter” "Sa:" while right at the 
bottom of the last page ‘there is an entry 
“Sampadak” Ganesh Panre". He.asserts 
that the "Sa" is an abbreviation for the 
word "Samrakshyak", meaning “patron” 
and that on .the 20th January 1924 he 
was not Editor but, only “Patron”, while 
Ganesh was Editor as shown at thé botton 
of the last page, so ‘that Nageswar ‘could 
not be held liable under section 124A. 


It is his cass that "S2" could not be 


understood to be an.abbreviation of the 
Hindi word “Sampadak”. 

He further produces a notice or 
*Nibedan" published in the issue of 
the Tarun Bharat which appeared on 
the 3rd February 1924, in which he in- 
formed the readers of the paper “For the 
last several weeks I have not been taking 
any part in editing Tarun Bharat, and 
probably I shall not be able to take part 
for the next six months", the object 


being to show that He had not edited the, 


issue gf the 20th January, 1924. 
` Ganesh Pànre, .on the other hand, ab- 
solutely deniés the Allegation that he 
was Hditér,of.the paper at any time. 
Je produces a dity slip dated the 15th 
. Jünügry, 1923, showing -that his düties 
‘in the press were those of a meré clerk, 
namely, to call for and keep an account 
of the advertisements, to look ‘after 
matters connected with the Agents of 
the Tarun Bharat, to keep accounts 
.of the, Job Register and stamps, and 
‘generally to serve the Tarun Bharat 


‘and the press whole heartedly. His de-. 


fence ha’ been that on the 20th January 
1924 he was still a‘ clerk -and had ‘ho 
knowledge that his mame. was being 
entered asthe Editor of the issue of 
that date. He alleges that Nageswar 
‘Prasad, having been. prosecuted in _res- 
pect of & prévious article charged as 
being seditious, gnd having apologised 
to Government .in December 1923, in 
order to obtain the withdrawl of the case 
against him, conceived the idea of fe- 
gaining his lost opulatity as an ardent 
non-co-operator, by the publication of 8 
seditious article, and of safeguarding 
himself at the same time from further 
prosecution by falsely entéring the name 
of his clerk as Editor at. the ' bottom 
of the paper and placing the abbrevis- 
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‘usually appears, so that, while the general 


- evidence. Both méans ‘of 
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‘tion “Sa” Defore his own name ‘in the 


? 


place where thè nate of ‘the Editor 


publ ‘would think that he had the 
oldness to proclaim ‘himself Editor of 
the Paper in which the article appeaerd, 
he would ‘have a ‘defence against a pro- - 
secution to the efféct'that the abbrevia- 
tion stands for the Hindi wófd meaning 
"Patron". . i DONE 
Under section 7 of the Press and Regis- 
tration of Books Act (XXV,of 1867) as 
amended by the Press Law Repéal and 
Amendment Act (XIV of 1922) the 
entry of the name of the Editor às such 
‘on a hewspaper is sufficient evidence that 


on the day that  newspápér was 
publishéd the person Dearing that 
name was Editor of the paper. To 


bring home the offence chargéd in this 
case to Nageswar the prosecution had to 
prove that the abbreviation Sa stood - 
for Sampadak (Editor) or if they failed 
in this they had tó prove that he was 
Editor on the 20th January 1924 by other 
proof were 
resorted to, : j 
To prove that the abbreviation could 


‘be that of the Word "Sampadak", a Pro- 


fessor of Sanskrit at the New Oollége, 
Patna, and the Superintendent of Sans-~- 
krit Stüdies, Bihar and Orissa, were 


¢alled as expert witüesses but neither of 


these two gentlamen Can give any con- 
vincing opinion. The former states that 
“Sa” may méan Sampadak, and, though 
that word is usually written in these 
parts ás “Sampadak” "with the'm"' and 


“GY 


p" joined, itis in fact written in Maha- 
ratha as "Sam-padak". The second of 
these witgesses cquld give no detvisive 


‘opinion, ‘ashe did not profess to be's 


Hindi expert. The Hindi translator js 


équally iticonclusive. It i8 admitted and 


there @an be no doubt that. the abbrevia- 
tion "Sa" would represent “Sqmralsh- 
yak", būt thèse ivitnesses dó not prove 

satisfactorily that thé "Sa" with the dot 
Du yep would, equally stand for “‘Sain- 
ddak." 

In this Court the battle has been waged 
strenuously. by Mr. Manik and Mr. Sri 
Narain Sahài on the one side and Mr. 
Devaki Prasad Sinha onthe other, each 
aside producing Grammars, treatises on 
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' pers to show that “Sa” càn or cannot 
, represent "Sampadak" or that this word 

` can or canriot be spelt “Sampadak”’. 

‘ only conclusion that can be drawn is that 
“Sa”-is the proper abbreviation for 
| "Samrakshyak", and that it can be and is 
` sometimes used as an abbreviation for 

` "Sampadalc." . ` 

- ]tisa question how the ordinary man 
in the street would interpret the abbre- 

` viation in the issue of the Tarun Bharat 


‘of the - 20th: January 1924. There is ~ 


` ! Some likelihood that he would on.a casual 
, glance. take it to be the equivalent of 
'"Samipadak" because the name of the 
Editor generally is printed under the 


` picture of Mr. Gandhi on the front page. 


‘Nageswar Prasad had been shown as 
'“Samrakshyak” or "Patron", but the entry 
‘was not printed under the picture of 
^ Mr. Gandhi. 

` In my opinion the prosecution have 
‘failed to show beyond doubt that the 
` description of Nageswar Prasad printed 
‘on ‘the first page of the issue of the 
20th January 1924 is such as to consti- 
‘tute sufficient proof that he was Editor 
“under the terms of section 7 of Act XXV 

"of 1867 as amended. 

° There have previously “been joint 
‘Editors of the newspaper, but in the 
'two cases shown tous the names were 
"bracketted in the usual place on the 
front page; if Ganesh and Nageswar 
‘were joint Editors it would not have been 


‘arranged to print the name of one on. 


-the front page and of the other on the 
‘last. 

The prosecution called the Sub-Inspect- 
‘or of Police who made the search 
‘on the 16th February 1924, to prove that 
‘Nageswar was Editor on the 20th Janu- 
ary 1924, and also’ the Inspector who 
‘was present at the search. The former 
seeks to prove that on the 16th February 
1924, during the search, Nageswar told 
him confidentially that he was the Editor. 
That there was any such confidential talk 
between them is disproved by the search 
witnesses; The Inspector states that Na- 
geswar told him that he was Editor, 
. but that was at the end of 1923, and 

(his evidence does not help. It is not 
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Itis true that insome previous issues “` 


‘article which; is 


2m gue : 


denied that Nageswar was s Editor up to 


` 13th January 1924. 


"There is thus no satisfactory diie 
evidence that on the 20th' January 1924 
Nageswar: was Editor, but there -is 


: circumstantial evidence, and it'is, in my 
opinion, so strong as to leave no doubt 


that in fact Nageswar was the Editor 
on the date of publication. It is admitted 


_ that from March 1923 to 13th January 


1924 hewas Editor of the paper, he was 
prosecuted as such and in his petition 
of apology, which led to the withdrawal 


' Of the case against him in: December 


1923, he admitted that he was both Pro- 
and Editor. of the Tarun 


His apology to the Government would 


. probably, as suggested in the statement 
`of Ganesh Panre, make him unpopular 


with the political party to which ‘he 


. belongs and this would lead him to take 
` steps to regain popularity. 


rity. His case is 
that after the 13th January. 1924, be 


` gave up the Editorship and made it over 


to Ganesh Panre, No paper is produced 
to prove any &ppointment of this kind, 


‘and Ganesh directly denies that he was 
appointed. It idsought to be shown that ' 


the corrections on the manuscript of the 
the subject of this . 
charge are in Ganesh Pánre's handwrit- 


"ing, and 8 witness, Rup Narain, is called 


to prove this, as also that the manus- 
eripts of othér articles which appeared’ 
on the 20th January 1924, are written 


“by Ganesh. Rup Narain isa witness 


whom Ganesh called and who was 


‘discarded by him and was then adopted 


by: Nageswar Prasad and who seems 


otherwise to be untrustworthy, for several 


of his statements are palpably false. He 
says for instancethat Ganesh was Editor 
from August 1923. As against his evi- 
‘dente regarding Ganesh's handwriting 
we have the evidence of Pathak Promod 
‘Sharan Sharma who was for a short time 
Editor of the newspaper. He swears - 
that the corrections and manuscripts are 
not in Ganesh’s handwriting. These two 
were the only witnesses to the handwrit- 
ing "and they contradict each other. So 
there is no good proof that Ganesh had 
anything to do with the articles, 
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‘Up to the 20th January 1924, the name 
of the Editor had been printed on the 
front page and the word “Sampadak” 
had been printed iņ full. Why was the 
publication of the Editor's name sudden- 
ly relegated to the very bottom of the 
last page and to the most inconspicuous 


part of the newspaper? And why was. 


` an abbreviation put before Nageswar'a 
name in the front page, which might be 
taken by thoss who did not look carefully 
at the letter, to be an abbreviation of 
“Sampadak* 9 In any case, if Nageswar 
was Patron, why was- his name as such 
printed under the picture of Mr. Gandhi 


-where the Editors name generally finds. 


. place, . instead- of at the top left hand 
corner or at one of the other places where, 
if the name of the Patron is printed at, all, 
it is usually printed ? - 

Thé “ Nibedan "or notice of the faet 
that for the last several weeks Nageswar 
Prasad had not been taking part in the 

- publication of the paper was published 
simultaneously with the last instalment 
of the article “The Echo of Freedom 
in Indian Firmament.” It appears that 
Nageswar Prasad, having accomplished 
his object, began to realise the risk he 


had run and tofear that proceedings” 


would be taken against him, so sought 
to create evidence to:shield himself. 

. It is quiteunlikely that Nageswar would 
appoint a man "of the stamp of Ganesh 
Panre to control the newspaper and select 
the articles to be published, especially 
ifhe was sincerein his undertaking to 
. Government that he would be careful 

not to offend again with articles of a 
seditious nature. 

I do not believe that Ganesh Panre was 
Editor of the paper at any time, and I do 
believe that Nageswar Prasad used him 
as a cat's paw in order that an objec- 
tionable article might be published 
without danger to himself. Nageswar 
- was ihe proprietorof the paper and as 
such had responsibilities as to the con- 
duct of the paper and as to the matter 
to be published in it. 

. In this Court an objection has been 
made that Nageswar was prejudiced by 
the joint trial with Ganesh Panre, that 
objection was not raised in the lower 
Court and cannot be heard now. Ë 
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Iwould hold that Nageswar was right- 
ly held to be re&ponsible for the’ public- 
ation of the article tvhich is the subject, 
of this` case, and to Have attempted. 
thereby to bring into hatred and contempt 
and fo excite disaffection towards the 
Government established by law in British 
India. I am of opinion, however, that the 
sentence passed against him is unduly 
severe, even considering the fact that -he 
undertook i in December r last. not to offend 
again. The article in the Tarun 
Bharat while offending against the law 
does not offend so greatly as to justify a 
sentence of two years' simple: imprison- 
ment. I would reduee the sentence of im- 
prisonment to & sentence of six months" 
simple imprisonment, the sentence of fine 
should be confirmed. 

. In dealing with the appeal of Nages-, 
war Prasad, | have already expressed an 

opinion as to the liability of Ganesh 
Panre and have found that in fact Nages- 
war Prasad made him -his cat's paw., 
Under the provisions' of section 7 of-Act. 
XXV of 1867. as amended by Act XIV. 
of 1922, the fact that the name of Ganesh 
Panre was printed in the issue of the Ist 
of January as Editor of the paper would 
be sufficient evidence to prove him to 
have been the Editor on that date. 
Under-section 8A of the Act so amended 
Ganesh Panre could have come before 
the District Magistrate and made a de- 
claration that his name had been incor- 
réctly published, but that declaration has 


“to be made within two weeks of the date 


of his becoming aware that his name has 
been so published. Ganesh Panre made 
no declaration under section 8 A, his 
case being that he was not aware of the 
fact that he 3 was shown as Editor until 
proceedings were taken against him. I 
think that this explanation is a reason- 
able one. Ganesh Panre was a clerk 
in the office and Nageswar Prasad would 
be particular tokeep him out of know- 
ledge of what had taken place. Theonly , 
evidence against Ganesh is the appear-« 
ance of his name in the paperas Editor 
and the statement of one of the witnesses 
Rup Narain that the manuscript of the 
article as well as the manuscript of other 
articles appearing inthe paper of that 
same day are in Ganesh's handwriting, 


— 
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We. have, tòo, a statement of this same 
witness that ‘Ganesh: had been Editor 
since 1923. Rup Narainis an untrust- 
worthy witness and his statements are 
directly contradicted by the witness 
Promoda-Pathak. It is true that according 
to the evidence when the Police search- 
éd the Press office these manuscripts 
were handed to the Sub-Inspector by 
Ganesh, but the evidence shows - that 
Ganesh’ produeed them at the orders of 
"Nageswar Prasad who was sitting in the 
Press office. ` 


It is pointed out that in thé statemeht. 


made to the-Magistrate by Ganesh he is 
- shown to have described himself as a 
"Journalist". The - words however he 
used séem to have been “ Akhbar ka-kam 
karta " which mean that his work is 
connected with the newspaper. There is 
no document showing that Nageswar as 
proprietor passed ` orders that -Ganesh 
should undertake the Editorship. 
Ganesh isa man of no very high stand- 
ard of education and it-is unlikely that 
he would be appointed Editor. ` 
Taking all the facts and circumstances 
into consideration I am not satisfied that 
on the 20th.of January 1924 Ganesh was 
in fact the Editor of the paper and res- 
ponsible for the publication of the arti- 
cle. In any case he must get the benefit 
. of the doubt and I would, therefore, pede 
him of the charge against him 
- With. regard to Hanuman Upadiings: his 
difficulty‘is that he made a declaration 
under Act XXV of 1867 sometime ago and 
under section-7 of ‘that Act such declara- 
ation is Sufficient evidence that he was 
Printer and Publisher of the article in 
the Tarun “Bharat on the 20th January 
1924: He could only save himself from 
the effect of that section by making a 
new ‘declaration under section 8 and on 
fhe 20th January no such ‘declaration 
under ‘section 8 had been made by him. 
Furthermore he had in December 1923 
in hi8 ‘petition of apology admitted that 
* he was Printer and Publisher of the pa- 
er. This being the 'evidence against 
im, the only way in which he could 
Baye. himself was to show absence fiom 
‘the, office in good faith at the time of the 
printing and publication and absence of 
knowledge that the seditious articles 
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would be published during his absence. 
The burden of proving that he was not 
the Printer and Publisher was thrown 
upon him by section 7 and to get rid of 
this burden he has called witnesses to 
show that he was ill and absent. from. 
the office and that he did not know about 
the article. He has also called a witness . 
toshow that after the publication he 

expressed anintention of withdrawing 
from the employmént by the Press and 
that he did in fact on the 6th of February 
putina petition withdrawing is previous 


-declaration with effect from the 2nd of 


February,and on the 14th of February 
followed this by a more formal- petition 
stating that he had no connection with 
the paper since the 6th February.  ' 
He depends upon the evidence given 
by the two Police witnesses of. the pro- 
secution tothe effect that he was not 
seen in the office at the time when gearch 
qwasmade, and, he hasalsoproduced several 
witnesses to say that, when they visited 
the office on various occasions, they did 
not see Hanuman Upadhaya ‘there, and - 


- also to say that Hunuman had been ill for 


some months covering the date of the 
publication. 

-Now the fact that Hunuman was not in 
the offiee' on the date of the search can 
help him little in proving absence on or 
&bout the 20th of January nor can the 
fact that'in Feburary he decided to file 
& petition for withdrawal of his declara- 
tion prove withdrawal or absence on or 
before the 20th of January: in fact it 
goes to show that he was copnisant of the 
law but did not take the trouble to apply 
for withdrawal till February. 

Of the deféncé witnesses-called by him 
the first is Rup Narain who, I have point- 
ed out, is not a trustworthy witness, 
This witness states that Hanuman is & 
priest and a pujàri of the temple-in frónt 
of the witness’ house, and ‘hat he the 
witness had not seen -him work at tbe 
Jagat Bundhu Press. Hé says also that 
Hanuman was -ill and unable to move 
about from December to February, -Now 
itis quite clear that this evidence that 

numan did not work in the Press i8 
incorrect because Hanuman admittedly 
was a Printer and Publisher at least till 
December 1923, As to the illness Rup 
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Narain says he -saw Hanuman at the 
early part of his illness and not after 
that, 

The next witness is a compositor who 
left the Press in October 1923. He says 
he never saw Hanuman work at the Press 
and, as he used to be occupied with his 
own work, he could not say who was per- 
forming the printer's duties. This wit- 
ness too is unsatisfactory and does not 
show that Hanuman was not the Printer 
and Publisher of the issue of the 20th 
January. , 

° The third witness worked at the Press 
on two oecasions and never saw Hanu- 
man working there during his time. 
He was a compositor only from January 
to July 1923. > 

'The fourth witness says that he used to 
goto the Press to demand re-payment of 
& loan from aman working in the Press 
and he never saw Hanuman there. He 
admits, however that the money was re- 
‘paid to him in January 1923 and, there- 
fore, he had no occasion to goto the Press 
after that and cannot help the appellant 
much, : 

The fifth witness deposes.that Hanu- 
man lives near him and that he fell ill 
in January or February 1924 and was ill 
till April or May, so ill that he could not 
move about. . 

The next witness gives similar evidence. 
He states that he went tosee Hanuman 
because he had heard that he was very 
ill though he has no concern with him 
otherwise. š 

The next witness is a Writer Head 
Constable who says that he went to Hanu- 
man’s house in the first week of January 
to inquire about the Press owned by 
Nageswar. He went to the Press but 
Hanuman was not there and then he 
wentto Hanuman's house and was told 
by him that he had applied to the Press 
to be allowed 'to withdraw from his 
post as Printer of the paper. This wit- 
` ness shows that up till then at any rate 
Hanuman was the Printerof the paper. 
The alleged petition to the Press office 
for withdrawal has not been produced. 
This witness only shows that Hanuman 
expressed & wish to withdraw, he does 
not prove that he did so~ 

In his petition filed on the -6th of 
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February and 14th of February Hanu- 
man made ne mention of his illness and 
in fact hestated that le had resigned 
his duties in the Press with effect from 
the 2nd of February. The mere fact 
that certain witnesses say that when they 
visited the Press on various occasions 
they did not see Hanuman, does not 
prove that he was not still the Publisher 
and Printer on the 20th of January. 
The Doctor who is alleged to have treat- 
ed Haunman has not been produced to 
give evidence as to his illness, The 
Head Constable states that when he visit- 
ed Hanuman early in January he was 
moving about and this contradicts the 
evidence of other witnesses that he was 
confined to bed. 

With regard to the apology it is urged 
that, having been prosecuted with Nages- 
war, Hanuman was advised that the 
easiest course for him to follow was to 
join in an apology and thus get rid of 
further trouble, though -he was in fact 
really not the publisher of the article 
concerning which proceedings had been 
taken. Such anargument as this cannot 
receive much-attention. 

The onus lay on Hanuman to prove 
that he was not the Printer and Publisher 
on the date of issue, and, in my opinion, 
the evidence he has produced fails to 
discharge that onus He has failed to 
prove that he was not the Publisher and 
Printer of the Tarun Bharat news- 
paper on the 20th of January 1924 and ' 


. thus cannot escape liability according to 


the provisions of section 7 of Act XXV 
of 1867. His conviction must be upheld 
but the sentence of 18 months is, in my 
opinion, far too heavy. In my opinion a 
sentence of three months’ simple im- 
prisonment is sufficient. ae 
Before concluding this judgment I 
would liketo acknowledge the help of 
the three learned Counsel and the 
Vakil who have appeared for the appel- 
lants. This help has been most readly 
given especially in the matter of cons- 
truing the article complained against. 
They have conducted the defence of the 
appellants with great reasonableness 
and in the best possible spirit and have 
gaid everything that could be said in. 
favour of their clients. = 
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. The result of the three appeals should, 
I think, be that the conviétien of Nages- 
war Prasad Sharma and of Hanuman 
Upadhaya should be upheld but that 
their sentences should be reduced as I 
have mentioned above. Ganesh Panre 
should be acquitted. 

Macpherson, J.—4 agree. 

K. 8. D. Ganesh's appeal accepted, 
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ALLAHABAD HIGH COURT. 
Civin, Regvistons Nos. 4, 5, 6, 12 AND 
13 or 1924. L s 
April 16, 1924. 

_ _Present:—Mr. Justice Daniels.- 
KASHMIRI LAL AND OTHBRS— 
PETITIONERS 
versus 
Musammat KISHEN DEI—Opposrrz 

` PARTY. : 
Criminal Procedure Code (Act V of 1898, as 
amended by Act XVIII of E 8 195—General 
Clauses Act (X of 1897), s. 6 (e)—— Sanction to 


prosecute— Peryury —Application to Appellate Court 
-—Amendment of section, effect of— Sanction failing 


to set out statements complained of—Stqtements | 


contained in application. 
A Subordinate Judge tefused to sanction the 

prosecution of certain persons under section 195 of 

the Oriminal Procedure Code, 1898, for the offence 
of perjury. The complainant thereupon applied 
to the Dustrict Judge for sanction. While the 
application was pending in the Court of the Dis- 
trict Judge, the Amended Code of 1923 came into 
force Sanction was eventually granted by the 

District Judge : 

Held, (1) that the case was governed by sec- 
tion 6 (e) of the General Clauses Act, the parsons 
had incurred a hability to have their prosecu- 
tion for false evidence sanctioned, and the com- 
plainant on his application being dismissed by 
the Subordinate Judge acquired a right to apply 
to the Appellate Court under section 195 of the 
unamended Code for the grant of the sanction 
which the lower Court had refusad , 

. (B) that under these circumstances the répeal of 
section 195 as it theu stood could not affect 
any pendi investigation in respect of the 

` right which accrued to the complainant or the 

liability which had been incurred by the other 
persóns, and the order of the District Judge was 
perfectly valid. -= 

Where an application for the grant of sanction 
to'prosecute for perjury sets out the statements 
complained of, the order granting sanction must be 
deemed to have been passed with respect to the 
statements alleged in the applicatio 
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Divil-revislada from amodar of the 
District Judge, Moradabad. 


Mr. Gulzari Lal, for the Applicants.- - 
Mr. Kashi Narayan Malaviya, for the 
Opposite Party,” 


JUDGMEN T.— These are five appli- 
cations for revision of an order of the 
learned District Judge of Moradabad 
giving sanction for the prosecution of the 
applicants under section 195, Oriminal 


. Procedure Code, the sanction having been 


refused by the Subordinate Judge. The 
main ground in revision is that thé 
District Judge had no jurisdiction to 
graut the sanction inasmuch as the 
amended Code of Criminal Procedure . 
had come into force on the date when 
it was given. The evidence alleged to 


` be falsé had been given and the pro- 


ceedings under section 195 had been 
commenced long before the amended 
Code came into force. The Subordinate 
Judge’s order was also passed under the 
old Code and the application to the 
‘Appellate Court was pending when the 
mew Code came into force. The case is, 
therefore, governed by section 6: (e) of 
the General Clauses Act. The appli- 
cants had incurred a liability to -have 
their prosecution for false evidence 
sanctioned and the complainant on his 
application being dismissed by the Sub- 
ordinate Judge acquired a right to apply 
to the Appellate Court under section 195 
of the unamended Code for the grant 
of the sanction which the lower Court 
had refused. Under these circumstances 
the repeal of section 195 as it then 
stood could not affect anv ‘pending 
investigation in respect of the right 
which had accrued to the complainant or 
the liability which had been incurred 
by the applicants. lt has indeed been 
suggested that sectión 6 may not be 
applicable because thee Code of 1898 has 
not been repealed but merely amended. 


` The effect of the amendment has however 


been to repeal sections. 195 and. 476 as 
they previously stood and to substitute 
new sections in their place. The word 
"enactment" as defined in the General 
Clauses Act includes not only an entire 
law but any section or provision of a 
law. There has, therefore, been a repeal 


- 


` ean be no doubt. 
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of sections 195 and 416 as they previously 
' stood. 


- It has further ed objected that the - 


- learned District Judge does not find that 
‘a prima facie case -has been made out 
‘and that his ‘order does not show with 
“sufficient clearness the statement in 
respect of which the prosecution has 
been sanctioned. On the first point there 
The evidence which 
ithese witnesses gave was found by the 
„Civil Court to be entirely false. As re- 
'gards the second. point although the par- 
: ticular passages are not'sét out in the 
-District Judge's judgement they were 
-set out in the application for sanction 
:and.the order of sanction must be deem- 
‘ed to have been passed with respect to 
‘the statements alleged in the application. 
‘I find no ground for interfering in re- 


-vision and I dismiss the applications 


‘with costs. 


Z. K. Applications dismissed. 





PATNA: HIGH COURT. 
CRIMINAL APPBAL No, 187 or 1923, 
January 14, 1924. . 
- Present: —Mr. J ustice Adami and . 
Justice Sir John Bucknill, Kr. 
. SHAMBHU KHATRI-——ACCUSED- _ 
APPRLLANT 
yersus 


2 EMPEROR—Obposrre PARTY. 

Penal Code (Act XLV of 1869), s 304—Rape 
‘on young girl—Death due to shock—Death, whether 
‘natural consequence of rape. 

- Death cannot be regarded as a natural con- 
Bequence to be expected from a plain sexual 
crime. [p 652, col. 1] 

U The accused, a youth of 18, committed rape on 
& girl whoss body was well- devalopsd but who 
was probably under 12 yeara of age Tha girl 
suffered an extensive rupture of ths vagina but 
there was no other sign of any violence of any 
kind The girl,died soon after and according to 
the medical evidence death was dus to Bhock 
caused by rupture of her vagina 

. Held, that under the circumstances the accused 
was not guilty of' an offence ünder section 301, 
Penal Code. [p 652, col. 1] 

Criminal appeal &gainst an order of the 
Magistrate exercising special powers 
under section 30, Oriminal Procedure 
ane » Hazaribagh, dated. the 7th August 


1928 
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-state of decomposition. 
-howevér, that- death was not due to 
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Mr. Muhammad Y unus with him Mr. 
" Manmathanath Pal), for the Appellant. 
- Mr. W. A. Akbari,.for the Crown. . 
: JUDGMENT. I 
Bucknill, J.—In this case the .appel- 
lant was charged with rape and culpable 
homicide not amounting to murder. He 


-was convicted of both offences by a 
` Magistrate 


(exercising special powers 
under section 30 of the Criminal Pro- 
cedure Code) at Hazaribagh on the 7th 
On the charge of rape 
he was sentenced to four years’ - rigorous 


imprisonment, whilst on the charge of 


culpable homicide not amounting to 


-murder he was sentenced to three years’ 


rigorous imprisonment; such. sentences 
‘to run consecutively. 

The circumstances surrounding this 
case, aré of a peculiar description and 
must be detailed in order to decide 
accurately, as to of what offence, if any, 
the appellant was, if he-was identified 
properly as the assailant, guilty. The 


‘appellant was a youth of about 18. The 


deceased was a girl whom the- Assistant 
Surgeon describes ag ` well-developed 


"though from her dentition she: was pro- 


-bably under 12 years of age. The body 
of the girl was discovered naked partly 
immersed in mud under several ‘feet of 


-water in a tank and when examined by 


the Assistant Surgeon was in an advanced 
It was clear, 


-drowning; it was equally certain that the 


-girl had suffered an extensive rupture of 


‘the vagina, such injury being ante- 
-mortem in character. There was no 
other sign of any violence of àny kind 
‘although owing to the decomposed state 
-of the corpse it was not possible! to have 
discovered any superficial injuries. In 
‘the opinion of the Assistant Surgeon the 
girl's death was due to shock caused by 
rupture of her vagina. There seems no 
doubt that sexual intercourse had-been 
-effected with this girl just before her 
death. The dentition of the girl indicat- 
ed that she was under 12 and coupled 
with this the extensive rupture of the 
vagina and fourchette indicated perpetra- 
iion of a rape. It is difficult, however, 
to see how, under the Indian Penal Code; 
in the circumstances just: narrated any 
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charge which would fall under the de- 
finition of section 299 of the Indian -Penal 
. Code and which Would be punishable 
"under section: 304 thereof could be 
.sustainéd. What it would appear clear 
‘must have been the `case was that, after 
intercourse had been effected and the 
‘girl was found to have died, the body 
. was taken and hidden under water. In 
English Law there isno doubt that the 
‘perpetrator could have been, properly 
‘indicted for murder or man-slaughter; 
‘but there seems no reason to . think for 
one moment nor i8 there any evidence 
fo show that the person who had sexual 
intercourse with the deceased did any- 
‘thing which any reasonable person would 
contemplate .as being likely to cause 
injury which would result in the girl's 
‘death. .In the course of many cases in 
‘which I have prosecuted or which -T 


have tried. of this character, I cannot: 


‘recollect one which “has resulted in 
“death; and in the medical text-books 
- there are but few instances (and those 
of extraordinary character) referred to 
_in which death has occurred .as the 
result of rape. In reported .cases of 
resultant death which have come before 
the Courts there are as a rule to be 
noted features of some ancillary vio- 
lence. I do not, therefore, feel that death 
_ can be regarded as any natural con- 
sequence to be expected from a plain 
sexual crime. I am satisfied that in 
the circumstances of this case the con- 
‘yiction under section 304 cannot be 
sustained and shone in any case be 
quashed.. 

With regard to the facts in this case 
the evidence appears to me to be suffi- 
cient to prove satisfactorily that the 
appellant was the person who assaulted 
the girl. The principal evidence is that 
of a child of about 9 or 10 years old, 
who was P. W. No. 2, named Mori Bilia 
Ohokri. Her evidence’ is simply to the 
effect that she went out with the deceas- 
*ed girl to gather lac but finding that 

"there was none to be picked they went 


to a tank.to drink water at the female . 


ghat. The appellant "was bathing at the 
. male għat and, coming up to them, 
„offered . them money ifthey would allow 
him to have sexual intercourse with 
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The witness and the deceased 
began running away but the appellant 
caught the deceased, had sexual inter- 
course with her on the ground and then 
took her into the water. The witness 
fled home and told the deceased's brother 
P. W. No. ‘1, whose name is Rama Telia, 
what had hap ened. He ran at once to 
the tank and the witness followin 
pointed out where the body of.the gir 
lay hidden under the water. 

Rama Telia corroborates the story .told 
by the little girl and he himself, after the 
finding of the body, went to the .Police- 
station and .lodged the First Informa- 
tion. -Now it is “quite true that-in the 
First Information there is no direct state- 


‘ment made by the informant that the 


deceased had been raped although.it is 
quite clearly therein stated that the 
appellant had offered her money.to allow 
him to have connection with her. The 
suggestion in the First Information was 
to the effect that the appellant drowned 
the deceased because she had refused 
to submit to his proposals. A great 
deal of comment was naturally made 
with regard to the absence- fiom the: 
First Information of & definite charge 
of rape but it is abundantly clear that 
even when the Writer Head Constable 
(P. W. -No. 6) came to the spot there was- 
even then no distinct charge of rape 
being made against the appellant, as 
indeed the Writer. Head. Constable him- 
self deposes. It is not, however, difficult 
to understand why | this. was so. The 
child who gave the alarm was not of 
an age at-which she would fully under- 
stand all that had taken-place between 
the appellant and the deceased or to 
have explained exactly what.the appel- 
lant did to the deceased. It may indeed 
be the case that she did not aótually see 
or (if she did see) undef&tand at the 
time an act of sexual intércourse íak- 
ing place; and, indeed, it seems hardly 
likely that the appellant, unless he was 
in an insané state of morbid sexual 


_desire,.would have dono what it is alleg- 


ed he did do without any attempt at 
retirement. One thing is, however, quite 
certain and that is that the little girl 
reported to the deceased's brother an 
affair which. was concerned with sexual 


` 
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matters as: well as the disposal of the 
oe .body under the waters of 
the tank. What, however, is of very 
great importance is thatthe witness Rama 
Teli (the deceased's brother) on reaching, 
the tank actually, found the accused com- 
ing out of-it and he was then and: there 
caught. 

The Doctor's examination of. the appel- 
lant's penis shows that'he was. suffering. 
from an eruption on the glans penis and 
also inside the foreskin; these wereslight- 
ly painful and were secreting .a fluid 

' which would cause irritation and itching 
and an abnormal desire for. sexual inter- 
course. 

The appellant in his statement denied 
that he had had anything to do with 
the deceased girland said that he was 
plucking mangoes in a grove not far 
from'the tank when he was seized by 
the villagers. At the trial he endeavour- 
ed to prove an alibi and called two 
witnesses: One of these-stated that the. 
appellant had been working at a brick 
kiln in the morning and had" gone away 
towards a bagicha about mid-day. The 
other witness state8 that’ he saw the 
accused. Hug taken by: the - villagers. 
from near the agicha. The Sub-Inspector, 
however, proves. that. there were -no 
mangoes at all on any tree near the 
tenk^and there:is ample evidence, in- 
my opinion, to show that thé accused 
was, caught-at the tank with his clothes 
wet.. There is also, in my view, adequate . 
. testimony corroborative: of: the main. 
features of the prosecution story which I 
have ‘outlined’ aboye. Several other: 
persons. arrived and saw the appellant- 
in thé hands of the déceased’s‘brother, - 
Rama Teli; his. capture i8, vouched: for 
by Hingo. Teli (the- uncle.of Rama Teli) 
to. whom at the tank the appellant was: 
. actually handed over by the, latter; : it- 
` ig at this witiess’ 8 housé that the child- 
witness. Bilia, actually , lived. Although, 
it’ seems that, at: first, thosé who were 
searching: in’ thé tank’ were unable to 
discover’ the body, - there seems no doubt. 
whatever that it was dueto the child's. 
pointing out tli€-spot (where she said ` 
shé had séen the body being. disposéd 
of) that. it was discovered, in what is- 
referred to io neck deep water; and her- 
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help id this respect is deposed to by 
mote thén one witness. There are two 
passages in the evidence of the little 
girl which have naturally been the sub- 
ject of considerable comment on' behalf 
of the appellant. Rama Teli- deposes 
that, when he reached the tank and 
caught. the appellant there, he asked 
the appellant what he had done with his 
sister. The appellant in reply said, that 
he did not-know what had: become of. 
her. When;Rama Teli could not seehis 
sister. or find. her body anywhere: he 
immediately sent. one Lerua Teli to go. 
to Jamuatanr (which was the place where 
the girls’ had. gone- in the’ morning. ‘in’ 
ather or see.if they. could 
gather lac) to ascertain-if by chance: the 
girl might be there; it was shortly after 
this that the little. girl pointed out the 
place at the tank where.she-thought the 
body would be discovered .and where 
in fact it was discovered. In the mean- 
time Lerua Teli went to J amuatanr and 
saw the-man. in charge there. whose. 
name is, Duma Khatri; but, of course, 

the girl was not there. and Duma and 
Lerua then came to the tank and Dumg 
Khatri-was in fact the parson who actual- 
ly found the corpse. 

Now,in her evidence in eross-examinar, 
tion, the child Bilia stated that she went 
with Lerua to Duma Khatris house 
searching: for the deceased, "This would, 
if correct, undoubtedly be a very curious 
thing to: do-it she-knew. what had r 
taken: .place with regard to the Mise 


.But to the Court, on being-more carefully 


questioned upon the subject; she 
replied that.she had not in fact gone to 
Jamuatanr_and the Magistrate; in his 
decision, points out.that the question put , 
to her in crogs- examination was placed’ 
in.her mouth in a. leading form: and 
that he did not think that she, in answer- 


ing. in: the-affirmative, understood exactly 


what she.was- being asked in.cross-ex- 
amination; and his own questions. sub- 
sequently .put to her upon this’ point 
satisfied him that she had-not understood - 
the quéstion. The.second_ circumstance. 
inthe child's evidence was that. at one 
stage of-her cross-examination she stated 
that there were blood marks’at-the place 
where the- deceased girl had been thrown 
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down; but there isno evidence to indicate 


that any blood marks were discÓvered on 
the land although Rama Teli says that 
there were some signs of astruggle and the 
impression of a body. Again, the Magis- 


trate himself questioned this girl as to 


her statement relative to the blood marks 
and to him the child quite clearly stated 
that there were none which she had 
seen. The Magistrate is satisfied that 


the child did not understand the lead- 


ing question put to her by the cross- 
examining Pleader as to how many blood 
marks she had seen. Fromthe absence 


` of blood marks the Magistrate seems to 


‘come to the conclusion that the rape 
might have been committed in shallow . 


water. He states, moreover, in his deci- 
sion that he carefully watched the de- 
meanour of the child when she was giving: 
her évidence and he was satisfied that, 


' from the manner in which she related 


her story and answered questions, she 
was telling the truth. It is perhaps im- 
possible to expect from so youthful a 
witness as Bilia any very precise nar- 
rative of what she -actually saw; but, 
whether the outrage took place on the 
dry ground or at the water's edge or in 
the water, there is no doubt that she 
at once gave the alarm to Rama Teli 
implicating the appellant in some sexual 


‘impropriety and in what she not un- 


naturally thought was the drowning of 
the deceased, To what extent the sexual 
attack had ‘gone- was obviously not 
known to any one atthe time; for we 


do not find any account of any examina-. 


those parts of the body affected. 


tion of 
After 


until: such is made by the Doctor. 


. very ‘careful consideration I have come 
` tothe conclusion that the appellant has 


been rightly convicted of rape. 


T have at an earlier stage of my deci- 
sion given my reasons for thinking that 
the conviction and sentence passed 
against the appellant in connection with’ 
the. charge against him of culpable. 
homicide not amounting to murder must’ 


-Þe set aside: but it. will be observed: 


that the sentence of three years’ rigorous 
imprisonment imposed under section 304. 
and of four years’ rigorous imprisonment. 


£n respect of the rape were made consecu- 


tive punishments. If the sentence of three . 
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years' rigorous imprisonment imposed in: 
connection with section 304 is-set aside, 
the appellant will have at present only- 
to undergo a period of four years’ rigorous: 
imprisonment, i.e. in respect of the. 
rape. I have no doubt that this. is not' 
&n.adequate punishment and notice must: 
iesue upon the appellant to show cause:. 
why theseritence passed upon him in, 
connection with his conviction for rape 
should not be enhanced. n 
: Adami, J.—1 agree. I 

- K. 8. D. Order accordingly. 


je 


ALLAHABAD HIGH COURT. . 

-Cwr Revision No. 108 or 1923. - . 
March 19, 1924. “id 53: s 5 
Present:—Mr: Justice Cecil Henry Walsh, 
and Mr. Justice Ryves. 15 
Babu RAM NATH-PETITIONEB i 
. ` ` versus ENDO eT 

. -EMPEROR—Oppos!Te PARTY. : 

- Penal Cade (Act XLV of 1860), s. 408 - Forgery 


—Hlector obtaining voting paper by personation— 
Offence—Civil Procedure Code Act V of 1908), s.. 
115—U. P. Municipalities Act (II of 1916), s. 28- 


(e)—Municipal election — petition —Commissvner, 
powers of—Reviston—High Court, interference by. 
In consequence of the machinery which has. 
been provided in the case of elections to Tegis-- 
lative and -Municipal - bodies; & person cannot” 
su ully personate. and obtain the necessary: 
voting paper of another elector without -signing, 
what purports to be, his’ name, or affixing, what- 
purports to be,.his thumb impression, and prima. 
facie, in accordance with the provisions of-séc- 
tion 463: of the Penal Code, whoever makes a, - 
false document with a paper bearing the signature, - 
or'impressed with 'the pretended thumb impres 
sion, ofthe person who did not put his signature. 
or thumb impression thereto, with intention to 
cause damage to the public, commits forgery.. 
[p. 655, cols. 1 &2.]] - - NONE 
‘All matters which arise in the Gourse of a Munici-* 
pal election petition and which are disposed of one 
way or another by. the Commissioner, are matters” 
which are within his jurisdiction and ~the High; 
Court has no power to deal with any such matter, 
in revision ‘under section 115 of the Oivil “Pro-’. 
cedure -Code, having to the provision con- 
tained in sub-section (e) of section 23 `of the U. Pv’ 
Municipalities, Act. [p. 656, col. 2.] š ue 
Civil revision ` from an order of thet 
Commissioner, Agra Division, dated the: 
6th July 1923. AU 
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_ RAM NATH V. EMPEROR, ae 
Dr. K. N- Katju; Messrs, NP. Asthana 
and S. C. Das, for the Applicant. 


` Mr. L. M. Banerji, for the Opposite 
Party. ^ `. | i 


SUDGMENT.—This is ań - appli:’ 


cation in revision under ‘circumstances 
which we trust are exceptional, and 
which the order made in the present case 
by the learned Commissioner will render 
less frequent in future. In the course 


three. cases but it is only necessary to 
mention - one, because the matter “has 
been argued as one, each case being 
typical of the rest, the Commissioner, in 
& judgment,. which is not before us; 
came to the conclusion- that the eleetion 
was void, and that the candidate had 
been guilty of such misfeasance that it 


"as necessary to disfranchise him from: 


elections for a period of five years. In 
addition to that hé found that the per- 
sön, who is now the applicant before us, 
had falsely personated a voter-on the 
electoral roll, who may of course have 
been dead, or ill and unable to vote, or 
umwiling to take part in the election 
and that the candidate had aided-and 


abetted. - That in itself, as Dr. Katju has 
rightly argued, is made an offence by: 
Chapter 9A, à new provision in the Penal: 
Code- dealing with electoral offences, and” 
for reasons which were no doubt desirable, . 


the Legislature- has réquired that the 


sanction of the Local Government should ` 
be given to any criminal proceedings for" 


offences tinder that new Ohapter. But it 
80 happened and the sooner it is generally 
known and appreciated by persons who 
claim to take part in the-Government of 
the country-and to send representatives 
.tb-the Legislature or Municipal Assembly 
the better, that a person cannot, in conse- 


quence -of the machinéry which has been” 


provided, - .süccessfully -personate and 
obtain ¿the necessary voting paper -of 
another. individual without ` signing, 
what-purports to be his name, or affixing’ 


what purports to be his thumb-impres-: 


sion, arid prima facie, in accordance with 
the: provisions of section 463-of thé Indian’ 


Penal Code, whoever makes a false-docu-. - 


ment with a paper impressed with the 
pretended thumb impression of the per- 
‘son who did not put his- thumb impres- 
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sion thére, with intentión to ` cause ` 
damage to tht public, commits forgery. ` 
We-can imagine nothing more fraudulent 


` in élection matters and, theréfore, damag-' 


.ingto the public, unless election matters 
are to beconsidered so trivial as to be of 
no moral importance whatever, than 


. deliberately to utilise the machinery, 


intended to provide an honest result for 


: the purpose of deception, and of Securing ' 
of an election petition, there are in fact - 


a result which is not the true result, and 
,may not represent the wishes of the“ 
majority of the constituents. Such con- 


: duct is bad enough in the case of an. 


illiterate voter, who must know quite well' 
that he is lending himself to fraud, but. 


in the case of a candidate, who is pre- 


sumed to have some measure of education - 
and poses before the -public asa person 
claiming to represent the view of & 
particular faction, such conduct is highly 
criminal and ought to be punished wit. 
the utmost severity.: Some electoral 
offences like wearing badges, spending a- 
little too much money -on excitement and : 
tamashas, using undue influence with a’ 
voter, or even sometimes exceeding ihe 
law in endeavouring: to give a correct’ 
description of what you believe to be the! 
character of your opponent, and things: 
of that-sort, are matters which arise out- 
of heat and party conflict, - and may be: 
regarded as things which are ephemeral : 
and donot strike deep into the roots of: 
publie policy. These are offences which, 
as Dr. Katju has pointed out, require the: 
sanction of the Local Government. -But- 
‘there'is a wide difference sbetween these” 
and offences which are deliberate óffencés 
“against the general-law of the land. We. 
have dwelt upon this aspect of the merits, : 
because it has been strongly urged upon’ 
us-that in any event we ought to stop this* 
prosecution at its birth on the. ground, 
as far as we can follow if, that ifa man’ 
only commits an electoral offence within: 
Chapter 9A of the Indian Penal Code it- 
does not matter what other crime “he: 
commits and that he ouglit not to bé 
prosecuted for it. We think the sooner 
this view is declared. to be fallacious and’ 
against public policy, the better, Strictly- 
speaking it is a view rather for the Orimi- 
nal Courts than it is for us, but inasmuch: 
as it has been vigorously argued, it seems. 
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necessary to deal with it by way -of. 


explaining how the -mattenarises before 
us. It was further contended that, as- 
suming that any prima facie evidence of 
an offence under section 463 of. the Indian 
Penal Code or its cognate provisions could 


be suggested, the Commissioner in tliis _ 


particular. case exceeded his jurisdiction, 


because he was neither a Civil nor a. 


Criminal nor a Revenue Court, and, 
therefore, did not come within the pro- 
visions of section 195 of the Criminal 
Procedure Code, nor of section 476 of the 
same Code. When we talk of the Orimi- 


nal Procedure Code we are of course _ 


speaking of the Code asit was in July 
. 1923 before the amending Act came into 
` force. For. reasons which we will state 
: in a moment it is not necessary ‘for us 
to express an opinion on this subject, nor 
was the argument very much pressed 
- before us for the reason that it wasa 
little difficult. to apply to this Court in 
revision, at any rate under section 115, 
and at ‘the same time to deny that the 
Commissioner sitting as an Election Tri- 
bunal was a Civil Court. All we have to 
say about that is this, that without coming 
to any final. decision on the point, it 
geems to ús clear. from the Municipalities 
Act of 1916, that he is a Court of some 
kind, He is not described in that Act as 
a, Civil Court, but merely as entitled to 


exercise the powers of a Civil Court. But 


when: one.is construing the word “civil” 


in ‘contradistinction to criminal and 


Tevenue, oné is driven to ask oneself 
whether ‘the attributes -of an Election 


Tribunal cannot be said with confidence’ 


not to come within the definition either 
of Criminal or Revenue, but to come 
within’ that of a Civil Court. Elections 
are certainly civil .matters, an election 
dispute. ig certainly a civil dispute, and 
ag we have said, an Election Tribunal is at 
any rate not & Criminal or Revenue Court. 
Tt: is not without importance in -con- 
sidering this- matter that, until.the recent 
legislation, namely, the Municipalities 
Act of 1916, these disputes were always 
` raised and decided by the ordinary: Civil 
Court. 
tion which we have to determine now. 
Assuming that an election dispute of this. 
kind ought not to be prosecuted under 
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This brings us to the main ques-, 


- fged 


x 


the ordinary provisions ‘of the’ Penal 

Code for forgery, and that the’ Commis- . 
sioner- had no jurisdiction. to make. a 
written complaint, in the way in "which: 
he has done, for further enquiry before a 
Magistrate, has this Court the right to 
interfere in revision? We think that 

question must be decided according. to. 
the true interpretation of sub-section (e) of 
section 23 of the said Municipalities Act. 

Nowhere is the relation of an Election 
Court to the High Court defined. A 
Commissioner independently of any, 
special legislation about, an _ election 
petition, is certainly not amenable to the 

jurisdiction. of this Court in any Court in 

which he sits, and we, therefore, ought to 

find i in the Act a definite statutory pro- 
vision from which we may indirectly infer 
that it was intended to preserve intact the: 
ordinary civil revisional jurisdiction of 
this Court which is exercised under sec- 
tion 115 of the Civil Procedure Code. The 
provision in question is quite clear. B 
says a Court may refer a question of law to 
the High Court under Order XLVI of the 
First Schedule ofthe Civil Procedure Code, ., 
and it is said that it has already been 

held in certain cases that wheré a power 

of reference exists, there is that relation- ` 
ship which may ‘be’ described as either 


subordinate, or at any rate sufficient; to ` 


justify -an application’ in revison, But 
the section in question’ goes’ on to say: 
“there shall be no appeal either on, a--. 
question of law-or fact, and no. applica- 


tion in revision against the decision. of 


the Court." Prima facie that prohibiton, 
namely, against an appeal or revision, ig 
fatal'to the contention; and indicates that 
it was the intention by section 23 tocon- 
fine the High Court's power, merely to 
advising-and answering questions of law: . 
referred specially to it. ‘This was. 
challenged by Dr. Katju by reason of-the 
presence of the word < the" in the expres- 
sion "the decision;' “The decision" he 
céntended could only mean such decision 
as by reference to the other sections of 
the Act could be found to have been 
preseribed as part ofthe duties of the 
Election Tribunal, and of course directing. 
8 prosecution 1s not &mongst ihe things. 
so prescribed. This is a possible view,. 

but on the whole we have arrived at thc 
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‘conclusion that it isnot the correct view, - 
The definite article, “the” is frequently 
usedin legislation in the same tense as 
the Greek "tis," and the next clause, 
namely (f), rather tends to'suggest that 
the. Legislature was considering a variety . 


of matters which an electjón.Court might .; 


have to decide, and só give the parties a 
month within which they could-go back 
` to the Court and a&k it tò review its de- 
cision on any point, Any legislative body _ 
or draftsman who attemptéd*to foresee 
any point which’ would’ arise in- an elec- 
tion petition, would be e'véry-far-seoing 
- person, and it would be àn unusual, if 
not an impossible, task fora draftsman 
to insert in the Aót an explicit ‘statement. 


of all the matters which am Election Tri- . . 


banal oight to decide. Dr. Katju's argu- 
ment ‘infers this view, namely, that tle 
Legislature. ought to give & complete 
statement of all the pointe which a Com- , 
uld Have to decide, and that . 
he can decide nothing which is not in 
the statement. We think this is à reductio . 
ad dbsurdum of the argument, and euffi- . 
cient to show thatall matters which arise 
‘in the'course of an élection-petition Which . 
he has disposed, of one way or another, 
are matters. which are within his juris- š 
diction; — ' - a E REI NL 
: . We, therefore, reject this and the cón- 


missioner wo 


nectéd “applications: in’ revision. We 
allow Rs. 32 a&-coste in each Gase, - .- 
` ZR. eo 


2 o Revision rejected. ` 


— 
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‘MADRAS HIGH COURT. _ 
ORIMINAL Revision’. Caga No. 727 or 


SION PETIT 
SQQ 0E1928. |. . 
;March6, 1924 ^... . 

Mr. Justice. Venkatasubba; 


CRIMINAL Revi 


. Present:— To 
Inre GOTTUMUKKULA NARAYANA- - 
D JU AND: ANOTHER—ACOUSED— - . 
I a.v. PETITIONERS. €. Xu 
^. Penal Code jdn of 1860), s. 186—Con- 
stable entering howse-to remove stolen gi Door 
shut on Constable---Offence— Obstruction to public 
servant. - _ t. ope I a 
A Head Constable entered the house of the : 
‘acoused to remove certaih articles alleged to have 


42 


GOTTUMUKEULA NARAYANARAJU, In re: 


` door of the room to be shut. 


"os Queen-Empréss v. 


- proposition. 


n a Y ao“ Was held in that case was that -failure ‘tore 
ION No, 584. -- l : 
(lC : i . Was not an offence under the 
-learned.Judges say:— - ` 


c 


TE. 
2 


ES. 


aoe - ` 


OAS 


I s b 
` - - PO 
T pota S220: ple Ue s y 


au acc Rel NAM 
been stolen The aócused ‘shut the door, of the . . 
room, on the Constable and threatened -to him `% 
if he:renioved the articles: "" «7. 2s ^? ur Ind 
Heid, that the accused was guilty of obstruction! š 
to a public servant in the discharge of his public 
functions and had, therefore, committed an offence r, 
.under section 186 of the Penal Code, '".' 7 E 
- Petition, under sections :435 ahd 439 of -< 
the-Code -of Oriminal Procedure, 1898, 5 
praying `the' High. Court .to revise: the: + 
judgment of the Court`of the Sub-4 
Divisional . Magistrate, ‘Bhimavaram, ih... 
~C. A. No. 29 of 1923; preferred against the .^ 
judgment of the Court of the "Stationary ^i 
‘Second - Olass Magistrate, Bhimávaram; '^ 
in 0. O..No.llot'1923.- . WE stesso ER 


E r 


+ 


Mr. V.Suryanurayana; for the Peti: ` 
tioners, vo- - | S s cafa eee! c 
The Public Prosecutor, for the Orows" `š 


ORDER .---TheHead Constable enter-5* 
ed the ihouse in question and found inva 
room three.of the articles alleged to havas 
"been stolen: Before the-constable’ could: 
remove them, the accused caused 7the >! 
The aceus- 
ed also threatened to kill the constable if 
-he removed the articles. In these cir- 
cumstances, the question to be decided 
is whether-any offence -has been: Gom tts. 
‘ed uhdér section 186, Indian Eenal Code, 
In other words, do.the acts proved con- 
stitute obstruction of, a..publiç servant 


` in the discharge of his public fungtions P: 
`I have not the slightest doubt that the 


.offence-had been committed. , T'he;learn- 
‘ed Vakil for the .accused relies upon 
Somanna (1) ,and~ 
argues that the closing -of the door-does ':: 
not amount to an obstruction.’ ' T do not `° - 
think this case is an authority.’ for, this," 
Whether there is-,an Obe i 
struction is a question of fact... What: + 
operi & door to let'& public, sérvant/in. "U 
Section. The: + 
"The-.use of-the word 'volüntarily* ~~ 
seems to us to indicate that the Legisla-, = 
ture: contemplated the,commission of: ^ 


-some overt ‘act. of -obstruction; and did , i 
`not:intend to render penal mere passive 


conduct: - It. was not asserted that peti. 
tioner barricaded his doors or assaulted 
. 0) 15 M. 221; 2 M. L, J, 
Dec, (x. 8.).505,- .- — 
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the Commissioner, or took any active step 
‘to oppose the execution of the commis- 
sion. He merely shut himself up in his 
house and took no notice of the Commis- 
sioner,” : 
. It is assumed in the judgment that 
the accused in that case were guilty 
“merely of a passive act, namely, that of 
not opening the door to enable the officer 
to get into the house. The facts proved 
in this case are very different. By the 
‘physical act of shutting the door and by 
the threat referred to above which the 
accused were in a position to carry out, 
they prevented the constable from dis- 
charging his public duties. I think the 
conviction must stand. Having regard, 
however, to all the circumstances, the 
sentence imposed appears to be excessive. 
I reduce the fine to Rs. 50 in the case of 
each of the accused and direct that the 


excess fine, if it has been paid, shall be: 


. refunded. In default of payment of fine 
each will undergo rigorous imprisohmen 
.for a week. ; 

usc ES. Sentence reduced. 


^ — 


ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 245 or 1924. 
June 11, 1923. 
Present:—Mr.. Justice Boys. 

- HARBANS AND, OTHER8— À PPLIOANTS 
3 A versus I 
' EMPEROR raroven RAGHUBIR 
SARAN--Oprosrra Parry. 
| Criminal Procedure Code (Act V of 1898), .ss- 
345, 417,489 —Complaint by agent—Composttion of 
offence—Sanction of principal—-Acqutttal, setting 
“aside of—HRewwon—Procedure. _ : 
- Where & person sends another man to Court to 


A s ‘represent him in filing a complaint, the Court is 


perfectly justified in accepting the latter's state- 
"ment that he desires to compound the offence with 


the assumption that he is authorised by the former ` 


to compound it, and, under the circumstances, it 
is not incumbent on the Court, before allowing 
.the case tobe compounded and acquitting the ac- 
cused, to make any inquiry into his authority. 
[p. 658, col. 2.] 

. The proper method of setting aside an acquittal 
is to move the District Magistrate to move the 
. Local Government to appeal under section 417 of 
the Code of Oriminal cedure If the Magis- 
"trate in the proper exercise of his disoretion or 
even merely because he is really not interested in 
a private dispute or a private injury, refuses to do so, 
ihe private party can move the High Oourt in 


INDIAN OASES. 
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revision. Ordinarily the-High Court will not in" 
terfere in revision against an order of acquittal. 
But it has frequently done so in suitable cases. 
[p. 658, col. 2; p. 659, col 1.] 

Quare.— Whether an acquittal obtained by fraud 
is null and void without any further proceedings 
being taken to set it aside ? [p, 659, col. Ú 

Criminal revision from an order -of th 
District Magistrate, Moradabad, dated 
the 25th April 1924. ; 

Mr. St. C. Thompson, for the Applicants. . 

Mr. U. S. Bajpai, for the Opposite 


arty. . Dn 
JUDGMENT.—The facts of this 
case are set out in my order of the 23rd 
of May 1924. On the 28rd of February 
1924 the Trial Magistrate acquitted the 


P 


present applicants of a charge under sec- ` 


tion 427 of the Indian Penal Code on the 
case being compounded between them 
and Amar ‘Singh the complainant. So far 
there cannot be really any serious doubt 
that the Magistrate was acting perfectly 
properly and within his jurisdiction. It 
was alleged, however, very shortly after- 
wards by Raghubir Saran, the master 
of the complainant Amar Singh - that 
though, as a matter of fact, Amar Singh 
had filed the complaint under his (Raghu- 
bir Saran’s) authority, he had no authority 
to compound the complaint without 
his (Raghubir Saran's) sanction which 
had not been given. However, the 
situation may lie between  Raghubir 
Saran, the master and Amar Singh the 
employee. I feel no hesitation in say- 
ing that if Raghubir Saran sent Amar 
Singh to Court to represent him in 


- filing the complaint the Court was per- 


fectly justified in accepting Amar Singh's 
statement that he desired. to compound 
the offence with .the assumption that.. 
he was authorised by his master to com- 
pound it and that under the circum- 
stances it was not incumbent on the Court 
before allowing the case to be com- 


. pounded and acquitting the accused to 


make any enquiry into Amar Singh's. 
authority. So far then there is plainly 
an acquittal of the accused of this 
offence under section 427 and under or- 
dinary circumstances: they :could not 
possibly. be prosecuted at the instance 
of anybody ‘else until that acquittal had 
been set aside.. The proper method of 


setting aside an’ acquittal is to move 


` 
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the District. Magistrate. to move- the 


Local Government to appeal under sec- 


tion 417 of the Code of Criminal Pro- 
cedure, 
exercise of his discretion or even merely 
because he is really not interested in 
a private dispute or a private injury, 
refuses to do so, the private party can 
move the-High Court in revision. Ordi- 
narily the-High Court will not interfere 
in revision against an order of acquittal. 
But it has frequently done so in suitable 
cases. Here no attempt whatever has 
been made to get the acquittal set aside. 
The idea underlying the order of the 
Trial Magistrate and apparently also 
underlying that of the District Magis- 
trate and the argument that has been 
pressed here by Mr. Bajpai on behalf 
of the opposite party is that where an 
acquittal has been obtained by fraud 
the acquittal is without force and can- 
not be held to be an aequittal which 
under section 403, Criminal: Procedure 
‘Code, bars further proceedings until set 
aside. This argument is based on the 
fact that after the accused were acquitt- 
ed the master, Raghubir Saran, as I am 
informed, prosecuted his servant Amar 
Singh on a charge of cheating and 
secured his conviction on the ground 
that he had without any authority as- 
sented to_the compounding of the case. 
Tt would have been interesting to con- 
Bider whether the doctrine that the order 


+- OÉ. acquittal was obtained by fraud would 


have been applicable-to render null and 
void an acquittal within the terms of 
section 403 of the Oriminal Procedure 
Code without 
ings being taken to set 
acquittal. But the point does not really 
arise in this case, for no fraud ofany 
Bort or description has been established 
as against the present applicants. They 
‘were no parties -to the prosecution of 
‘Amar Singh ahd any finding arrived at 
by the Oourt in * that proceeding can 
in no way be binding. I hold, there- 
fore, that the order of acquittal ' passed 
in tho original Criminal progeedings was 
so, far:as the accused, the applicants 


here are concerned, a valid order‘of ` 


acquittal passed with jurisdiction and 


that until that order of acquittal hag 
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If the Magistrate in the proper. 


any further proceed: ` 
aside `: the ` 
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been set- aide- in one “of the ways I 
have’ indicated, the accused cannot -be 
further frosecuted for the offence of 
which they have once been acquitted. I, 
therefore, quash the proceedings now 
pending against the accused in the Oourt 


of Rai Saheb Dharam Singh, Magistrate, 


Second Olass, of Kanth and direct that no 
further proceedings for the prosecution 
of the applicants in. regard to the same 
offenes be taken in that or in any other 
Oourt until the -acquittal has been set 
aside by some competent Court. š 

N. H, Proceedings quashed, - 


+ 


OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL APPLICATION No. 78 or 1923. 
Augüst 29, 1923. 

Present :—Mr. Dalal, J. C. 
GUR DAYAL-—AGOUSRD— APPLICANT 


; versus 
EMPEROR--O»rosrrg PARTY, 

Criminal Procedure Code (Act V of 1898), s. 110 
—Security to be of good behaviour—Duty of Court 
—Prosecution witnesses inimical to accused—Large 
number of defence witnesses—BSecurity, whether 
should be demanded. 

In cases arising out of security proceedings the 
Courts ought:to approach the consideration of the 
case in a fair way, Taring regard to the interests 
notonly % He me but also of the accused. 


[p. 680, col. 

Gur ; Em ror, 63 Ind. Cas. 407," 24 O. O. 
225;-22 Or L J. 647, referred to. 

Proceedings were taken against the accused 


under section 110 of the Oriminal Procedure ‘Code. 
It was found that he carried on extensive cultiva- 
tion and a money-lending business. The witnessed 
-who deposed against him were mostly his enemies 


or were hostile to him. A large (number of wit- š 


to his good conduct : 
t the accused was not proved to be a 


‘nesses de 
`. Held, t, 


"person who s ould be bound over -to be of good. 


3haviour. [p. 661, col. 1.] 


Application against: an order passed ` 


by the District Magistrate, Kheri, - dated 
the 6th June 1923, confirming ‘that of 
the Magistrate, First Class; Kheri, dated: 
-the 27th March 1923, — . 


Narain; for the Applicant. 
. The-Government Pleader; for the-Orown, 


"Messrs. ‘R. F. Bahadurji aiid Suraj I 


E] 


' applicant, to be: of: good behaviour. 
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| JUDGMENT.—This is the usual 
. dificult case brought in revision from 4n 


order of & Magistrate binding over thé 
An 
appeal of the applicant to-the District‘: 


`- . Magistrate was dismissed... Difficulties : 


Y 


in these cases arise because the judg--- 
ments of the. Magistrates fail to- disclose, ' 
as my learned colleague: Mr. . Daniels - " when these matters aré 


aptly said ina judgmentó on àsimilar "ap-- 


plication, that the Courts had “‘approach- - 
ed the consideration of the applicant's : 


case in a fair way-having regard to the: 


interest not only of the. prosecution but: 


also ofthe accused” Gur Din v. Em- 
peror (1). A large mass of evidence was 
produced in this caseon both sides, as 
many as 27 witnesses for the prosecution 
and 57 for the defence of the applicant 
Gur Dayal. Both subordinate Courts 
touched upon this evidence in a most 
summary fashion. The First Court ob- 
served "*Kunj Behari Shah; Dwarka. ‘and 
Ram Lal may be.on bad: téring^with- Gur 
Dayal but many others have sworn to the 
facts that the accused are habitual 
thieves and house-breakers, ‘Their evi- 
dence should not be rejected." "The ex- 
pression " may be” indicates the trend of 
mind of the First Court. 
the slightest doubt in the matter that 
Kunj Behari Shah, Dwarka.and Ram 
Lal are bitter enemies of Gur Dayal. No: 
“names are mentioned as to -the “many 
others" whose evidence the First -Court 
‘thinks should not be rejected. The 


learned Officiating District Magistrate ` 


has not taken the trouble to mention the 


name. of a single witness. . In these cir- - 
cumstances it is not possible to hold that . 
: the two Magistrates, who considered the 


ease of Gur Dayal, brought fheir minds 
‘fairly to bear on the evidence on the record. ` 
There is another ‘glaring defect inthe, 


two judgments, Gur Dayal is admittéd-- 
ly aman of means who has extensive ` 
the sale ` 


‘cultivation and had & shop for. 
`of grain up to a few months prior to his 
prosecution. It is also Said that he “car- 
ried on’ money-lending business. These , 
facts in his favour, which make it unlike- 
ly that he should 7 go’ about committing 
burglary, have not been touched upon. 


jute ma Cas 407; 34 O. O. 225; .22 Or, Lj. 
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There is not. 


j ‘witness Dwarka has been. soot 


Fon, 


by the two lower Cours ; nor is. any. ex-.:. 


_ planation offered why such a man. Should. 


take to- thieving. It appears `. that Dis | A 
-" brother is'in a respectable ' ‘employment. , 


"undérthe Court of, Wards.. All these. 
‘facts deserve consideration. When. pad: 
charactér is imputed to a man ,it cannot 
be said that Courts have, acted. fairly. . 


ignored. by: ul 
"them. 


Ihave laboriously goné ihrough, the. a 


‘evidence for the rosecution which I was, 
‘compelled to “do as the ` subor dinate w: 
Courts had ‘neglected their duty of doing... v. 
so. "Gur Dayal Singh, sécond officer, of- 
the Police’ station Mohbamdi, ‘suspected, ; 


Gur Dayal of bad livelihood, yet. he. 


made the most-feeble ‘statement that. he. 
had no knowledge of “the ‘accused's ,, 


means of living. He was unable fo, give x - 
the nameof asingle person who may | have .. 


complained’ against ,Gur . Dayal. ~The E 
Sub-Inspector Abdul Latif is much pre-: 
_ judiced against Gür Dayal, from ‘his be. 


lief that Gur Dayal stolé.a -gun of, his. a 


If he had sufficient cayse for that, belief ` 
he could have ‘prosecuted “Gur Bae 
the theft, tind his failtireito do sq indicate 

his. irritation, and the want of substantis 

proof." The witness Umfa. Mohammad, 
has. had~ considerable : litigation ` with . 
Gur Dayal and his brother. Munshi : 
-Ejaz Bakhsh bases “his opinion. of. Gur. 
' Dayal on the information he has received ' 


fromm certain, persons, who have been "S 


shown by the defence to, be the enemies 
of Gur Dayal. J agdish: Singh Thakur . 
is ill-pleased with” the accused. because. 
of an alleged attempt ‘of the ‘latter - to - 


implicate this withess in the case of the s 


theft of thé Sub- ‘Inspector’ s gun. ‘Sadhu... 
Shah ‘has” made a moat confused state- , 
ment and finally ` given it as. his: opinion... 
Xhat,Gur Dayal was a well- behave man.. 


Kunj Behari Shah alias Barkai. Shah has .. 


admittéd litigation’ between his: brothér,, 


6n one side’ arid the accused andihia bro- . - 
m Lall.Brahman ` 


ther ón the "other, . 
admitted that the’ sccuiahd 8 brother. had. 
_a litigation: With . . Over .8- grove.- 
“Dudh Rém witness vas a usufructuary, 
mortgagee ofa field which. was attached. 
by Gur Dayali in. execiition ‘of... a. decree.. 
"The enmity . between the;accused, and. the `. 
to by. 


t 


"mE 
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‘several witnesses for the proseéution. . ` 


The witness Ram, Dayal admitted that 
Gur Dayal waschosen a P 
8 division between him and his . brother, 
. This indicates the good: character of. Gur 
Dayal: No doubt the partition took 
place ll years ago -but- the witness has 
` not deposed, to any glaring, conduct: of 
; Gür Dayal.such as would lower a man's 
‘reputation. Abdul Salam is a relation of 
‘Umrao Mohammad to whose enmity with 
thé accused reference has. alréady been 
made. This was-the first batch of witnes- 
.8es. Subsequently:another batch of,men 
of less Bubstance- was produced. It is 
‘true that there is no enmity’ proved.- be- 
tween these :men:  Gobardhan -Bingh, 
Abdul Aziz, Tika. Ram,. Masih Ullah, 
‘Mathura. Prasad, Ahmad -..Husain ‘and 
Najju, Khan and the accused. -All. these 
men stated in a general sort;of way that 
thé accused, was, a bad character, . Go- 
bardhan Singh | says..that,-he. foppresses 
the” tenünte, "Il is quite. possible that 
these men às tenants of the Gourt. of 
Warda håve. à dislike for the accused who 
happens to. be a brother ofa karindaof 
‘the Court of Wards., An examination. of 
the evidence, of the prosecution witnesses 
makes it, patent that Gur. Dayal, and his 
- brother, have many enemies in this.neigh- 
bóurhóód.of their residenee at Mohamdi 
and that these enemies would .be eager 
to do them harm. The men who are Gur 
Dayal’s enemies are men of consideration 
add “inluence, and could . easily. get to- 
gether a few men to speak vaguely to, the 
accused's bad -character. Under these 
circümstànces weight ought to be attach- 
éd ta the. testimony of the large number 
of witnesses who have come up’ for. the 
defence and deposed to the accused's 
good character. In my opinion the ac: 
cused has not been proved to be a person 
who should he bound over.to be of ‘good 
behaviour. 0 EGO M PC 
. I discharge the order of the two lower 
Courts &nd direct that the'applicant shall. 
‘be released at once and that if he has 
entered into a-bond..and, tendered Sure-. 
ties the bonds shall be cancelled.. 
 Z.K. (ove . Order. discharged. 
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. CALCUTTA HIGH COURT. 
CRIMINAL MISOELLANEQUS No. 17-or : 

eot gee 1924. > 

A ^ April 15, 1994, 

Present:—Justice Sir Ewart Gre 

z and Mr. Justice Duval. 

. MOHINI MOHAN ROY—Comp 
M —PETITIONBR 


¿5 2 5 versus 
.PUNAM. OHAND SETHIA—A. 
^ - .  -—Opposrre- Party. ` 
. Criminal Procedure 
—Chief Presidency M. 


aves, KT, 


LAINANT 


OCUBED 


Code (Act V of 1898), s. 588 

. Magistrate, whether‘can with- 
"drad et transferred bý Additional Chwf Pre- 
„gi 


dency Magistrate 
^. The Additional 


has power, under section 598^. 
Code, to withdraw .a, case 
gistrate to whom 
al by the Addi- 
te and to transfer 


it to his own file. [p. 663, col. L.].,. ; 
- Thaman Chetti „Yı. Alagua Chetti, 14 M. 899; 
2 Weir- 688,' 5 Ind. Dec ° (N 8.) 280, Santha 


Sétharam -y 'Govindas 


Presiden 


Nath Mukher je: 


J pposite Party. | 
-~ Mr. Khond 


Deputy Lega 
rown. | E 


` 


vem- 
‘Nawab of 
the Addi- 


. Greaves, J.—On the 13th:.No 
er last the Secretary of the 
Murshidabad complained to- 
tional Ohief Presidency Magistrate of 
eriminal:breaéh of trust by ‘one Punam 
Chand: ‘.Sethia’ im respect of ‘certain 
jewellery. Je i 2 
` Tho Additional Ohief Presideney Ma: 
gistrate took cognizance of the - offence 
and after examining ` the - complainant 
directed the Police to enquire and report; 
On the matter coming back to the 
Additional Chief Presidency Magistrate 
a judicial enquiry was asked for by the: 
complainant and the Additional Chief 
. Presidency Magistrate thereupon trang: 


r 


D 
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ferred the case for disposal to the Fourth 
Presidency Magistrate. This Magistrate 
after examining witnesses ordered the 
issue of summons against Punam Chand 
Sethia on thé 19th January 1924. On 
the 28th January Punam Chand applied 
to the Chief Presidency Magistrate ask- 
ing,.on the ground of jurisdiction, that 
the case should be re-called to his file 
and that the trial should take place in 
his Court. The Chief Presidency Magis- 
trate, having ascertained that the Fourth 
Presidency Magistrate had no objection, 
on the 30th January withdrew the case 
from the file of the Fourth ‘Presidency 
. Magistrate and transferred it tó his own 
file under section 528 of the Code- of 
Criminal Procedure. It is said that the 
Chief Presidency Magistrate had no 
power to make this order and hence this 
Rule. ` 
. Section 18 (4) of the Criminal Proce- 
‘dure Code empowers the Local Govern- 
ment to appointan Additional Chief Pre- 
sidency Magistrate and provides that he 
shall have all or any of the powers ofa 
Chief Presidency Magistrate under the 
- Criminal Procedure Code as the Local 
Government may direct. Section 21 (2) 
-of the same Code empowers the Local 
Government to declare and define his 
subordination to the-Chief, Presidency 
Magistrate and the extent thereof. 


By Notification No. 6786-J dated the 
23rd October 1923 the Local Government 
appointed Mr. Das Gupta as Additional 
Chief Presidency Magistrate and autho- 
. rised him to exereise the powers of & 
Chief Presidency Magistrate therein 
mentioned including the power under 
section 528 to withdraw cases. He was: 
not given the power of recalling cases, 


By a Notification No. 6787-J of the 
same date the Local Government in 
exercise of 'the powers conferred by 
section 21 (2) of the Criminal Procedure 
Code declared the Additional Chief 
Presidency Magistrate to be subordinate 
tothe Chief Presidency Magistrate, On 
behalf of the petitioner it is said that the 
Chief Presidency Magistrate had no 
jurisdiction to make the order as ‘the 
- case had been transferred by the Addi- 
tional Chief Presidency Magistrate and 
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that inasmuch as he had not been given 
the power to recall & case to his own 
file, which he had once transférred, the 
order could only have been made by 
this Court. On behalf of the accused it 
is said that the Chief Presidency Magis- 
trate has made an-order withdrawing 
the case to his own file and that he has 
power to make. such order. We- were 
referred to section.17 of the Code of 
Oriminal Procedure which makes Magis- 
trates subordinate to the District Magis- 
trate and to section 21 of the same Code 
which by sub-section (d) confers on the 
Chief Presidency Magistrate the same ` 
powers as given to a District Magistrate 
by section 17. A 

It is said that a District Magistrate 
could have made the order in question 
and that, therefore, the Chief Presidency, 
Magistrate can make the order and we 
were referred to Raghunatha Pandaram 
v. Emperor (1). It was there held by 
Mr. -Justice Bashyam Ayyangar that a 
District Magistrate had no power to 
cancel an order made by a Sub-Divisional 
Magistrate directing the: transfer under 
section 528, Criminal Procedure Code, of 
a case from the file of one Sub-Divisional 
Magistrate to that ‘of -another Bub- 
Divisional Magistrate and to direct the 
re-transfér of the case to the file of the 
Sub-Divisional Magistrate from whom it 
was transferred as- in the matter of 
transfer under section 528, Criminal 
Procedure Code, the District Magistrate 
and the Sub-Divisional Magistrate had 
co-ordinate authority over Magistrates 
subordinate to the Sub-Divisional Magis- 
trate and that his order cannot be 
appealed against to the District Magis- ` 
trate. The learned Judge at page 132, : 
however, adds this remark “It may be 
that under section 528 a case once trans- 
ferred from cne Magistrdte to another 
may be withdrawn from the latter by the 
District Magistrate or even by the Sub- 
Divisional Magistrate and that he. may 
inquire into or try such-case himself or. 
refer it for enquiry or trial to some 
other competent Magistrate on a sub- 
stantive application that it is inexpedient 
that the Magistrate to whom it had been 


. (3) 26 M, 130 at p. 132; 2 Weir 689, 
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transferred or his  successor-in-office 


, Should enquire into or try the case." 
The case in Raghunatha Pandaram 
v. Emperor (1) was dissented from 
by a Division Bench of the Madras 
High Court in Santhappa Setharam v. 
Govindaswamy Kandiyar (2) who followed 
and approved Thaman Chetti v. Alagiri 
Chetti (3) where it was held that a 
Magistrate who is subordinate to a 
Sub-Divisional Magistrate is also sub- 
ordinate to the District Magistrate within 


the meaning of section 528 and that 


section . 17,- Criminal ‘Procedure Code, 
which declares such Magistrate to be 
subject only to the general control -of 
the District Magistrate cannot be so 
construed as to take away the special 
power conferred by section 528. 

In that case a Joint Magistrate trans- 
ferred a complaint from a Second Class 
Magistrate to a Taluk Magistrate and 
oe Pipine Magistrate transferred it 

ae h 


I think the principles of this case with 
which I respectfully agree apply to the 
case before us. : 

The Additions] Chief Presidency Ma- 
gistrate is subordinate to the Chief 
Presidency Magistrate and I think the 
Chief Presidency Magistrate had power 
under section 528, Oriminal Procedure 
Code, to make the order which he did 
withdrawing the case to his file. 

We have not considered the order on 
its merits as the matter was not argued 
before us on those lines and-our decision 
relates only to the power of the Ohief 
Presidency Magistrate to make the order 
which he has made. I would discharge 


the Rule. 
Duval, J.—I concur. 
2.0K, Rule discharged. 


@ 38 Tad. Oas.” 447; 40 M. 791; 5 L. W. 501; 91 
M. L. T. 981: 18 Or. L. J. 335. 
(3) 14 M. 399; 2 Weir 688; 5 Ind. Dec. (N. a.) 280. 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
CRIMINAL RmarERENOB No. 39 or 1923. 

. November 1, 1923. 
Present :—Mr, Dalal, J. O. 
EMPEROR—Prosgouror 


versus 
GANESH PARSAD AND ANOTHER 
š —AOOUSED. 
Police Act (V of 1861), 8. 29—Breach of rules 
constable—Escape of prisoner while in custody 


by 


-of constable—Offence. 


. While the accused, two constables, were escort- 
Ing an under-trial prisoner to head-quarters in a 
camelcart on-a dark night, the prisoner obtained. 
permission to get down from the cart to make 
Water, &nd having freed himself from the rope 
which was tied to his handcuffs bolted : 

Held, that the accused were not guilty of any 
wilful breach or neglect’ of any rule while escort- 
ing the prisoner within the meaning of section 29 
of the Police Act. [p. 664, col. 1.] 

Reference made by the Additional Ses- 
sions Judge, Kheri, under section 438, 
Oriminal Procedure Code. 


The Government Pleader, for the 
Crown. : 


JUDGMENT,—I have gone through .. 
all the papers on the record. I am satis-: 
fied that the learned Judge ofthe lower 
Court has rightly made this reference to. 
this Court for setting aside thé convic 
tion and sentence of two constables Ganesh- 


"Prasad and Ashiq Ali under section: - 


23 of the Police Act.. They were convict-- 
ed of wilful breach or neglect of a rule: 
made by a competent authority and there- 
by permitted an under-trial prisoner to 
escape from their castody. What hap- 
pened was that on 16th June last the 
prisoner Pohpi was- made over to these 
two constables at Police Station Mohamdi 
to take to head-quarters at Lakhimpur 
via Police Station Gola Gokarannath. 
Gola is a Railway Station from where one 
can go to Lakhimpur by train. Mohamdi 
is about 24 miles from Gola and the 
means of -transport is by camel cart. 
While ‘the constables were taking the 
under-trial prisoner by this cart which 
left. Mohamdi at 5 P. a. the prisoner want- 
ed to get down to make water at night 
and was permitted to do so, The night 
was dark. The prisoner got himself free 
from the rope which was tied to his 
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handcuffs and bolted. The learned 


Deputy Magistrate in his trial judgment 
attributed negligence to the constables 
in-Bb fur-bhal they permitted. the 'pri- 
Boner to- "(hin ‘the’ rope-by.biting while 
they were in the cart. He appears to have 
thought that if the constables had been 
vigilant the-prisoner would not have 
been able to: cut the rope with his teeth 
and finally break: it’ with a little force 
when he went outside: When this Magis- 
trate submitted his explanation for, the 
perusal of this Court he attributed an- 
other negligence that the constables took 

. the prisoner in a camel cart at night 
contrary to rules. This fresh allegation 
of negligence has no. substance whatso- 
ever. “Itis certain that the constables 
were expected to. travel’ by camel cart, 
because I find,in report Exhibit A that 
‘they: were. paid 5- annas for camel cart 
hire of prisoner. The, constables them- 
selves were expected to pay out of their 
pockets. and then-recoup themselves on a 
trayelling-allowance bill. Whatever the 
rule may “be against travelling after dark 
the constables had orders to travel by 

if carel tart and they committed no eden 
‘ot rule thereby. 

«As to'the biting-of thie ` ‘rope it is all 
paraa and’ it i$ not certain that 
what: the. prisoner did inside the’ cart 
could have:been'" observed by thé ,con- 
stables.ibthey'" had been’ vigilant. "The 
night.‘ was “dark and no lighti is pro- 
vided in the camel cart'inside for passen- 
gers. When the‘prisonér either really or 
by: way > of ` pretence wanted to ' make 
` water -the-constables wers bound -to let 
him get out of the ‘cart. Both the’ con- 
stahles .have rendered meritorious ser-" 
vices and in-my -opinion they’ were not’ 
to.-blame.’- They ‘did nót' commit’ any! 
wiltiel bréach. or. heglett- of any rulé whilé. 
escorting the prisonér. I set aside their 
conviction‘and sentence and direct their 
haile-berid to‘be cancelled: : The prisoners’ 
were present "here during-argument. 

* FZ Kye u zb Senténce set aside, 


rbot, FEES 


ALLAHABAD HIGH COURT. 
OgruiNAL Revision No. 2T OF 1924. 
March 6, 1924. ; 
Present:—Mr. Justice Ryves. 
GOKUL AND ANOTHER APPLICANTS 
versis 
EMPEROR— OPPOSITE Party, ` 
Criminal Procedure Code (Act V of 1808), 8. 188— 
Public nuisance~-Branch of tree 154 feet above road 


—Enquiry under section, nature of - 
Having. regard to the normal traffic of a country 


‘road, a branch of a tree 15$ feet above thé level 
-of the road, cannot: be called an unlawful obstruc- 


tion within the meaning -of: section 133 of ‘the 
Criminal Procedure Code |p 665, col, 1 

Section 133 of the, Criminal Procedure ode deals 
with thé condition of things “at the time when the 
enquiry is held. If at such a time a house or a 
branch of a tree is. likely to. fall:and thereby 
endanger the lives of. patiscre-by, action:under the 


“section is justified, but the section is not meant 
-to apply to what may happen at some indefinite 


time in thé‘ future or under quite abnormal cir- 
cumstances. [p. 665, col. 2.] - 
Criminal revision &gainst an order A 


the Sessions Judge; Cawnpore. ' ` >: 


Mr. U. S. Bajpai, for the Applicants. - 
The Assistant Government Are I 
for the Crown. ..- sd red 


- JUDGMEN T: Dis ivan Slaton 
in revision’ against an. ordér of a Magis- 
trate of the First Class of Cawnpore made 


under section 133 ‘of thé Criminal Pró- ` 


cedure Códe, which was ;upheld. by the 
learned Sessions J üdge. , 

A katcha public road takes off from, the 
Grand Trunk Road near the village | of 
Sachendi and passes’ through it. At this 
part there are houses on. both’ sides | of 
the Toad. 

Gutside ‘the house of Ajudhia’ Prasad 
and Gokul ‘there is an ancient tamarind 
tree, one; branch of which. overhangs the 
road and forms an arch over it, "and the 
end of the branch almost rests ,0n.BSome 
houses on the otlier side; which, however, 
are described as in ruins 'and unoccüpied. 
It is an old tree and has stood firm for 
very many years and has not caused any 
inconvenience or apprehension of danger 
tóanybody. 

During the Muharram, of 1923 for the 
first time, some Muhammadans had 
occasion to complain of this branch. They 
had built a Tazia unusually high and 
carried it aloft inthe usual fashion, and 
found it could not pass under this branch 
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They refused to lower it or to tilt'it-on to 
. One side. and demanded the removal of 
‘the branch. A breach. of the peace 
. seemed imminent -but- the Swb-Inspec- 
‘tor. of Sachendi fortunately was able 
to find a way out of the difficulty.. But 
as he feared that there might be a 
recurrence of trouble on some future 
occasion when J'azias- were taken ‘that 
way, he took action under section 133 
of the Code of-Oriminal . Procedure. It 
“may be noted that'in the past on no 
occasion had the carrying of the Tazas 
` been. interfered with by this tree, 
.. The learned Magistrate has found that 
“taking into consideration all. the cir- 
cumstances I am--of opinion that the 
‘branch in. question is a. sufficient - ob- 
‘struction. -to the free use-of the public 
. road and there. is likelihood of ‘its 
„ falling ‘down and causing injury to the 
publie". _ qur ug 
The facts:are quite clear.. The.branch 
of the -tree is 153 feet above the level ‘of 
“the, road. .It seems to me. that an ob- 
struction at that height over this country 
‚Toad; having. regard to the normal traffic; 
cannot be called an unlawful obstruction 
within the meaning of the section, 


= Tere remains the other. consideration, 
~i. €, whether the branch is'a danger to 
the public. š : 
_ The Magistrate says that the overhang- 
ing. branch is very thick and that the 
weight of twigs dtithe,end has to be 
' taken into.consideration for determining 
whether there is-dny. likelihood of its 
breaking. . Evidence was : given by a 


Forest Ranger-who. was of opinion that’ ' 


there was -no likelihood of the branch 
falhng.. He said it was vigorous, firm 
and solid. The Magistrate has accepted 
that evidence. but goes on. to say “it is 
very. likely that .on account of these 
factors (i, e. the. age of the tree and the 
weight.of itsfoliage) -it may riot with- 
stand a heavy storm or gale. Ifit falls 
it is-bound to endanger human life".. . 
,l take this-finding to mean that at the 
present time, and. at normal times, there 
is no likelihood of this branch falling, 
but that. itis possible that at some time 
or other in:thé future there may be a gale 


of sufficient violenge to cause it, to fall. 


= s one 
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‘This ‘ argument 
tree. : : 
I think that the -section deals with 
the condition of things.at the time 
when the inquiry was held. If at 
‘such a time a house or branch of a 
tree is likely to fall and thereby en- 
danger the life of passers-by, no -doubt, 
action under the section is justified, but 
I do not think it is meant to’ apply to 
what may happen at some indefinite 
time in the future,or under quite abnor- 
mal circumstances. It might just as 
logically be said that half the houses . 
in Allahabad city’ should: be pulled 
down now because at some time in'the 
future there may "be-'afi ‘earthquake of 
‘the intehsity which unfortunately’ re- 


"would apply to” every 


‘cently desoláted Japan; ^: ^ ''. 
--- But even if the Magistraté was justifled 
‘in holding that this branch was likely at 
-gome time or other to fall and -eridanger 
life, it seems to me that’ if was not 
“necessary for him fo go the extreme 
length of ordering it to be cut ‘down. 
A tamarind'tree is an object of vene- 
ration to many Hindus, and the safety of , 
the publie, which after all is what “is 
‘contemplated by the- section, would haye 
been adequately secured if the Magistrate 
‘had ordered proper support'to be ‘given 
so as to prevént the branch from falling. 
It is open to him to pass such orders if 
he still-thinks ‘there is any necessity for 
it. “In my opinion the order-as if stands 
must be discharged and'it is: discharged 
accordingly:- ws ee 4 
`Z; K. l , Order discharged: ° 


PATNA HIGH COURT; . 
CRIMINAL -REFERENCE No. 44 or 1924. `, 
aw ` June 12,1924. .. 7 
Present :—Mr. Justice Kulwant Sahay, ; 
BASTU SAHU ¿ND OTHERS— FIRST ` 
; ; PARTY : : 
i versus A PEE 
"NATHUNI THAKUR AND OTHER8-- ` 
SECOND PARTY. . CET 
Criminal Procedure Code (Act V of. 1898), s. 115 
Order striking off proceedings, whether Tegak, 


t 


666 , 
. . BASTU SAHU U-NATHUNI THAKUR.  — 
--Court, duty of—Apprehension of breach of 

eace. 2 * 
? An order striking off a case under section 145 of 
the Oriminal Procedure Code without making a 
final order as contemplated by law is wholly illegal. 
[p. 867, col. 2.] I | 

There must be some material before the Magis- 


trate to come to the conelusion that there is no 
apprehension of a breach of the peace. [rbid.] 


Criminal reference made by -the Ses- 
sions Judge, Darbhanga, in his letter 
No. 719, dated the 19th May 1924. 

Mr. S. K. Mitter, in support of the Refer- 
ence. - 

Mr. Mohamad Husain Jan, against 
the Reference. 

JUDGMENT.—This is a Reference 
made by the Sessions Judge of Darbhanga 
recommending that an ordér passed by 
the Sub-Divisional Magistrate of Samasti- 
pur dated the 27th March 1924 in a 

roceeding under section 145, Criminal 
S oce ute Code, may be set aside. It 
appears that upon a Police report pro- 
ceedings under section 145, Oriminal 
Procedure Code, were drawn up so long 
ago as the 25th May 1922 in which Bastu 


- Bahu and others were the first party 


and Nathuni Thakur and others were 
the second party. The dispute related 
to about 13 bighas of land of which each 


‘party claimed to be in cultivating pos- 
` session. 


The first party claimed this 
land as part of his raiyati holding; 
while the second party, who is the land- 
lord, claimed it as being in his khas 
cultivation: The proceeding was sub- 


‘sequently amended upon the report of 


the Pélice and a fresh proceeding was 
drawn up on the 7th August 1922. On 
the 80th August 1922 both parties ap- 
peared and certain other persons were 
added as parties. Written statements 
were filed by the parties on the 7th 
October 1922. ‘Thereafter ‘it was found 
necessary to havea map of thelocality 
prepared and an Amin was deputed who 
submitted his report and a map on the 
13th December 1922. The case was 
actually taken up for hearing on the- 
10th February 1923 when certain wit- 
nesses on behalf of the first party were 
examined and then. the case was post- 


-poned and was again taken up on the 


39nd February 1923 when some further 
witnesses were examined on bebalf of 
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the first party. The case was then post- 
poned for one month and some of.the 
witnesses for the second party were ex- 
amined on the 22nd March 1923. There 
was then another adjournment and the 
case was taken up on fhe 18th April 
1923 when some more witnesses for the 
second party were examined. There was & 
fresh adjournment up to the 7th May 1923 
when a few more witnesses for the second 
party were examindd and then the case 
was taken up on the 23rd May 1923 when 
some more witnesses for the second 
party were examined and then the case 
was adjourned tothe 4th of June 1923 
for argument. On this date the wit- 
nesses for the’ second: party were all. 
examined but it does not appear from 
the  order-sheet whether arguments 
were heard, but apparently arguments 
were heard and then judgment was 
evidently reserved. The learned Sub- 


‘Divisional. Magistrate, however, forgot all 


about the case until the 27th March 
1924 when he was under orders of trans- 
fer, and then, for the first time he re- 
colleeted that he had not passed any 
final order in the case. 

Accordingly on the 27ih March 1924 he 
disposed of the case with the following 
order: 

“I find I passed no final order in this 
case, As so long has elapsed, I do not 
think any breach of the peace is likely, 
I, therefore, strike the case off." 

Against this order-the second party 
went in revision before the learned 
Sessions Judge and he has made the 
present reference to this Court recom- 
mending that this order of the 27th ` 
March 1924 may be set aside as being 
without jurisdiction. < 

I regret to say that the proceeding in 
this case shows lamentable carelessness 
on the part of the Sub-Dtvisional Magis- - 
trate. The case was allowed to hang on 
froni August 1922, when amended pro- 
ceedings were drawn up, upto June 
1923. Witnesses were examined on cer- 
tain dates and then the case was post- 
poned from time to time to examine 
further witnesses. It is highly desirable 
that once the hearing is commenced 
and witnesses are examined the hearing : 
should go-on from-day to day until 


- 
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all the evidence is taken and argument 
is'heard then order. should be passed 
as soon as possible. In this case the 
witnesses were examined after long in- 
tervals and although argument was heard 
yet no order was passed for about ten 
months. The learned Sub-Divisional 
Magistrate apparently forgot all about 
the case until he was reminded of it 
when he was going away on transfer. 
He then hurriedly disposed of the case 
with the order of the 27th March 1924 
quoted' above. 


Now, this order is not justified by any : 


provision of the law. Under section 145 
sub-section (1) when a Magistrate is satis- 
fied from a Police report or other in- 
formation that a dispute likely to cause 
a breach of the peace exists concerning 
any land or water, or the boundaries 
thereof, within the local limits of his 
jurisdiction, he shall make an order in 
writing, stating the grounds of his being 
so satisfied, and requiring ‘the parties 
concerned in such dispute to attend his 
Court in person or by Pleader, within a 
time to be fixed by such Magistrate, 
and to put in written statements of 
their respective claims as regards the 
fact of. actual possession of the subject 
of dispute. Now the order contemplated 
by sub-section (l) of section 145 was 
passed by the learned Sub-Divisional 
Magistrate on the 7th August 1922 and 
on that date he was apparently satisfied 
that a dispute existed which was likely 
to cause & breach of the peace. Then 
under sub-section (4) of section 145 the 
Magistrate has to peruse the statements 
put in by the parties, hear the parties 
and receive all evidence tlíat may be 
produced before him, he has to consider 
the effect of such evidence and, if pos- 
Bible, to decide whether any and which 
of the parties' was at the date of the 
order before mentioned, that is the 
order. contemplated by sub-section (1) of 
section 145, in -such possession of the 
said subject. Clause 5 provides that 
nothing shall preclude any party requir-. 
ed to attend, or any other person inter- 
ested, from showing that no such dispute 
as is contemplated by sub-section (1) 
` xists or has existed, and in such case the 
` agistrate shall cancel his order under 


` 
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sub-section (1) and all further proceed 
ings thereon shall be stayed, but subject 
to such cancellation, the order of the 
Magistrate under sub-section S shall 
be final. Here no party appeared before 
the Magistrate and represented to him 
that there was no dispute which was 
likely to cause & breach of the ‘peace. - 
Indeed there was absolutely no material 
before him from which he could come 
to the conclusion that no likelihood of 
a~ breach "of ‘the peace existed at the 
time he passed the order,of the 27th 
March 1924. Sub-section (6) of section 
145 provides that if the Magistrate de- 
cides that-one of the parties was, or 
should under.the first proviso to sub- 
section (4), be treatéd as being in pos-- 
session of the subject-matter, he shall 
issue an order declaring such party to be 
possession ` thereof until 
evicted therefrom in due course of law. 
This is the final order to be passed in a 
proceeding under section 145. Here no 


order has been passed either under sub- - 


sections (5) or (6) of section 145. The 
only other way to terminate a proceed- 
ing under section 145 is by an order 
under section 146. These are the only 
three methods under the law by which a 
proceeding once initiated under section 
145 ean -be terminated. The learned 
Sub-Divisional Magistrate has not adopt- 
ed the procedure laid down by the law. 
He has simply struck off the case with- 
out making any final order as contem- . 
plated by law. The order of the 27th- 
March. 1924 is wholy illegal and mfist be 
set aside. 

It has been contended by the learned 
Counsel for the first party that the 
procedure laid down in  sub-section 
(5) of section -145 is not the- only 
procedure by which a proceeding 
under section 145 can be terminated, 
but that if the Magistrate gets informa- 
tion from any source whatsoever that 
there is no longer any apprehension of a 


‘breach of the peace le would be entitled 


to drop the proceeding. That may or 
may not be so, but there must be some 
material before the Magistrate to come 
to the conclusion that there is no appre- 
hension of. a breach of the peace. In 
the present case there. was absolutely no 
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- material before the Magistrate. to. come 
to, the conclusion: that.there was no 
further apprehension of.a-breach of the 
‘peace, , The reason why he struck off 
‘the case is, stated .by himself, viz, that 
E lóng time had. elapsed. and. that-he 
found. that no,. final order had been 
“passed in-the case., 

I am constrained to. sot aside the 
order of the 27th March 1994 and. direct 
that the ‚case be sent back to the Sub- 

Divisional Magistrate of, Samastipur. to 

ose of the proceeding in one or other 
ore ways a8 .provided.by law. It will 
I open io either party to appear before 
him and to show that no dispute exists 
and if the, Magistrate js satisfied that 
no, dispute exists or. existed, 'likely te 
ea a: breach of the peace, it will then 
he, open, to. the -Magistrate to pass an 
order under: eulvepetion sx (5) of section 
‘145. + . 


eer eae 


BON uger PUR - Order sét aside ; 
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2 NGA TUN HLAING-—RzESPONDENT. 
Evidence Act (I of 1872), ss. a 78—F4 
of accused, whether can be taken—Impression, 
Seana of Criminal Procedure Code (Act V of. 
1898), 8. : 

e or Magistrate has’ power. under section 
73: of tha Evidence Act to*direct an accused per- 
son to make finger impressions and .such impres- 
aipns, being relevant under section 45 of the said 


7 trare admissible in evidence, as ig also the evi- 


có ot fiùger print experts concerning ' them. 
t: 671,.col. 2 

` Section 349, ` Criminal Procedure Coda relates. 
only io oral questioning of the accused and does 


not'prohibit a direction , to him to make a finger . 


aue. any more thah-1t prohibits a direction `- 


face a witness in order that he inay be. 
identified. Ie. em. col, 2) - 


E 
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‘on the security bond. 


er wmpres- 


. been 
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Maung Po Nyun v. Muiu Kurpen Cb; b 


Ind. Oas. 492, 10 Bur. L T. 32; 17 Or. L. J. 316, 
overruled 
`Oriminal reference made . by the 


Sessions Judge, Toungoo, in his Criminal 
Revision No. 311 of 1923, dated the 2nd 
October 1923. 


REFERENCE. xy forward this: flle 
to the High Court, in revision for such 
remarks as the Hon’ bleJ udges may think 
fit. 

It is quite» & “simple point in: my 
opinion that is in question; ‘but ` óne 
which I have never before Seen ra&iged.- 


' The facts ‘are -simple. . One: Ma Ni 
bought a fishery, andas, usual was called 
upon’ to furnish security. . She. came,- to 
Court with four sureties- who produced 
certain tax tickets as evidence of their 


financial standing. After inquiry they ' 


‘were accepted as sureties and executed 
the bond required on these. occasions 
by putting their thumb marks -upon it. 
Later on Ma Ni failed to pay the instal- 
ments due in accordance with, the terms 
of the bond, so recovery. proceedings 
"were opéned against-the sureties. It was 
then discovered that two .of the men 
who had posed as Lun Maung and Maung 
Taw, the owners of cer tain lands were 
not Lun Maung or Maung Taw., After 
further’ investigation, the two: accused 
in the present case were sent up for 
trial as being the men who falsely: per- 
sonated thé owners of the lands, 


Identification was in “a. way ‘simple. 
The-persons who put themselves’ forward 
as sureties -had put-. their thumb marks 
` A finger print 
expert was cited as a witness and he took 
the thumb impression of the two accused 
in Court, and after examination gave it 
as his opinion that the accused Tun 
Hlaing had, and the . aceused : ‘Khaing 
had not, put this .thumb impression on 
the security bond. There was-also some 
outside evidence but this:seems to’ have 
the. governing ‘factor and Po 
Khaing was discharged and Po Hlaing 
was convicted and sentenced. Bo far all 
spp to-be quite clear sailing. ° -> 

When writing the jugdment, however, 
ihe Magistrate of his own motion, Lam told 
clase to-the case of Maung Po - -Nyun 
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v. Mutu -Kurpen Chetty (1) in which it is 


laid down that an . accused person when” 
being examined . under :section :349: 


, Oriminal-Procedure Code may not have 
- his-finger prints taken under section.73 
of the Evidence. Act. The Magistrate gets 
out of. this difficulty in the present case 
by saying that the impressions taken: in 
Court were irrelevant and must be ‘ex- 
cluded. from. considération, but as the 
Police had, in the course.of their investi- 
gation, staken ‘the thumb‘ marks of the 
accused these might be considered, ‘and 
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taken by: ‘the Police from Tun. Hlaing’ 


was the:same as one of the thumb marks 


on -the bond, that, therefore, the charge ' 


against him was proved. © .. «. - 


Strictly speaking, I consider that: thé j 
Magistrate has skirted round: the raling’ 


quoted in. a very skilful way, . but it 


in a -very unsatisfactory position, With’ 


all :due. respect. I. would- submit that 
the. ruling cited goes-a good deal further 


than it should, or else it does not go 


nearly far enough. ^ I would ask, if I 


may. be: allowed to-do so; that it be: 


reconsidered.: I must admit that I: was 
not aware of the ruling before it was 
brought to my, knowledge in the present 
case, -It seems to.me that to-take a 
man'&'thumb marks.is nothing in the 
degree resembling asking him a question. 
lhe--.ridges-on the finger -tips ‘are 
merely an‘ identifying: mark for a person. 


One.man cah be-identified by;his height, - 


or his’ build, :another man may" have 


some special peculiarity, such as. different ` 


coloured .eyes or six-toes, or‘ one foot,- À n. B 
. the Police,gnd I know of. no proyision. io 


or perhaps a lock of: white hair wlién all 
the rest of his hair is black. If an enquiry 
is being.held under. Criminal Procedure 


oasis, 


-to identify: 
as the expert said that the thumb mark" 
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Bog say. 


cognise him. "Where one man recogriisés. 

another bythe shape of his face; the sqliare-' 
ness of his head ‘or ‘the set of'his cheek: 

bones the finger print ‘expert retognises' 

him-by the ridges om his finger tips; and F- 
see no provision: in' the law anywhere" 
which prevents the expert from reducing ` 
those finger tips ridges tó writing, as is ~ 
done when'the impressions. ara niade “ 
on paper, any more than there i$'à pro" 


"vision which forbids & witness: to look 


at an accused person whom" hé wishes -: 


The’prinéiple’ on ‘which section 342 is ° 


founded does not apply at all: The ' 
“accused persón may not be examined as ` 


a Withes or questioned in the slightest 


+ degre’ 's0,as to 'incrimiliate ` himself ' 
“because the law is very tender'a& regards - - 


accused persons ard it ‘is afraid ‘that,’ 


- through’ ignorance, terror, stupidity, or-" 
seems to me that it..leaves the matter : 


bullying they may: make ‘mistakes or fail |: 
to -put the explanations which they may '' 


"wish to offerin the best possible light. ^ 


Nothing of thi&sórt applies to“ tlie taking ^ - 
of finger 'impressions.- ese Wwe ‘are! 


‘told’ by experts remain unchanged ‘from 
-birth to death and even after death they’ 


finger impressions. 


remain ‘until decomposition set8'in. No’ 
amount of fright’ or nervousnéss’ or’? 
stupidity can-‘alter them the’ least 
or title so that’ thé whole'raison’ d'etre’! 
' of forbidding thé'cross-examination of ^ 
an accused person’ falls to tlie "ground 
when it is, applied to the 


Jot; 


taking'of-his z 
A Pawan? Let} tag Àü 


Further, though the Magistrate’: ‘Has ^' 


“excluded, the; finger, -prints taken: -in 
‘Court he has allowed the expert.to 


his views on the finger prints taken. MS 


ofthe law or ruling that -prevents;him +: 


- from doing so. ` The- result is:that we ~a 


Code, section 476. would-it be ruled that a 


man -put up for'identification must have : 


any distinguishing feature of this kind 
carefully hidden in order that the witriess 


might, not identify. him ‘by it? It- 


would: only: be strictly: logical if one . 
carried the matter.-a point further and: - 


said that the -accused person had got to 
wear a-mask: in casé a witness might re- 


(1) 35 Ind. ‘ās.’ 492; 10 Bur. L. T: 39; 17 OÉ Le 
Ie se x m 254 vnu 


D 


perfectly: admiasible.~ Oral’ -stateme I 
made by an accused. person, in Ooni “+> 


"when "they ar ile: 
.' Statément made by “accused përson” to 


- have finger prints taken in the presence...’ 
-of thé Court .rule 
while finger p 
` Officer (in this 


d out as. inadmissible; ` 
rint taken „by . a, Police; ;. 
particular | case one. who d 
has been turned. out of the force) ag 
mts.) 
when questioned aré “admissible. 
‘confessions, 


U J =" : 


n^to &' 7 
Police Officer is admissible except when'it: ^ 


comes under’one of thevery fewexceptions,- ' 


PRU, 


J exon se 
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Last of all if the ruling is to be strict- 
ly 
revolution in the *trial of criminal cases. 
Often &nd often now in theft cases the 
stolen property is recovered from the 
pawnshop and the identity of the accus- 
ed as the pawner is proved by his thumb 
mark onthe pawn ticket. When such 
a case is being tried it is the 
invariable rule that the expert takes the 
thumb impression of the accused person 
in the presence of the Court and then 
compares it with the thumb mark on 
the pawn ticket. This is, in my opinion, 
necessary and desirable for it obviates 
‘all’ possible chance of thumb marks 
getting. mixed up in the Police Station 
or in the Finger-Print Bureau and it 
makes absolutely certain that the finger 
print expert is comparing the thumb mark 
‘on the pawn ticket with, the thumb 
mark of the accused who is being tried. 
Ifthe ruling cited is correct this pro- 
cedure which I take it is universal, will 
have to be altered and what will take 
, its place I fear I am not able to forecast. 
T forward the file to the High Court with 
the request, that the ruling in Maung Po 
Nyun v. Mutu Kurpen Chetty (1) may be 
considered and.I may be informéd 
whether it isapproved of and if this be 
the case whether the meaning that has 
been-read into it by the learned Magistrate 
and myself is correct, for it seems to me 
that existing procedure with regard to 
the taking of finger prints will Have to 
be radically altered. "E xus i 
QRDER OF REFERENCE. 
May Oung, J .—For the reasons set 
out by the learned Judge, I am of 
opinion that the ruling of’ Parlett, J., in 
Maung Po Nyun v. Mutu Kurpen Chetty.(1y 
should be further considered. I, there- 
fore, submit the case to the Hon’ble_ the 
Chief Justice with the recommendation 
that it be dealt with by a Bench or Full 
Bench as he may determine. 


The Government Advocate, for the 


Orown. f 
'"  , gUDGMENT. ` 
Young, Offg. C. J.—The question 
in this Reference is whether the dictum 
-of Parlett, J., who held in Maung Po 
, Nyun x. Mutu Kurpen Chetty (1) that no 


applied it must work “a complete . 
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accused.can be compelled to make any 
thumb impression, is sound law. : 
Section 73 of the Evidence Act speci- 
fically directs that any person present 1n 
Court may be directed to make & finger 
impression for the purpose set out Im 
clause 2, i. e., for the purpose.of compar- 
ing it with any finger impression alleged 
to have been his. There is no exception 
made in favour of an accused person 
and prima facie the section would permit 
him to be directed to make a finger 
impression, but Parlett, J., considered 
that section 342, Criminal Procédure 
Code, prohibited the taking of the finger 
impression from an accused person and 


-that by virtue of the Evidence Act, 


section 2 which provides that nothing 


therein contained shall be deemed to 


affect any provision of any Act in force 
and not thereby expressly repealed, 
taking of the thumb impression of an 
accused person was prohibited, but sec- 
tion 342, Criminal -Procedure Code, re- 
lates only to oral questioning of the 
accused and does not prohibit a direction 
to him to make a finger impression, any 
more than it prohibits a direction to him 
to face & witness in order that’ he may 


"be identified. 


Such a direction is specifically allowed 
by the Indian Evidence Act and, in my 
Opinion, section 342, Criminal Procedure 


“Code, does not operate to prevent it. 


` I would, therefore, hold that the deci- 


‘sion in Maung Po Nyun v. Mutu Kurpen 


Chetty (1) is wrong so far as this ques- 
tion is concerned and that the accused 
can be directed -under section 73, Evi- 
dence Act to make a finger impression. 
Heald, J.—In Criminal ' Regular 
TrialNo. 43 of 1923 of the First Addi- 
tional: Magistrate of Toungoo one Tun 


. Hlaing was convicted of-forgery for the 


purpose of chéating and was sentenced 


'to six months' rigoroug imprisonment. . 


The case against him was that hé had 
personated one Lun Baw at the execution 


^of a Fishery Security bond and had 


forged Lun Baw’s signature as executant 
ofthe bond. A finger impression on the 
bond .which purported to have been 


‘made by Lun Baw was alleged to be 


Tun Hlaing’s. The Magistrate who 


_tried the case directed Tun Hlaing to 
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make a finger impression in Court and 
he did so, &pparently without objection. 
His finger impression had also already 
been taken by the Police in the course 
of investigation, When Tun Hlaing 
was questioned under the provisions of 
section 342 of the Code of Criminal Pro- 
cedure he admitted that he had signed 
Lun Baw's name on the bond and had 
made the finger impression which pur- 
ported to be Lun Baw’'s. No comparison 
of the finger impression was, therefore, 
necessary, but in his judgment the 
learned Magistrate held that by reason 
ofa judgment ofa Single Judge of the 
Ohief Court, which it may be noticed was 
not officially published, (10 Bur. L. T. 32) 
. the finger impressions taken in Court were 
inadmissible in evidence. He held, how- 
ever, that those taken by the Police were 
admissible. š 
The learned Sessions Judge before 
whom the case went on revision pointed 
out the absurdity of that result and sub- 
mitted the record to this Court for a 
re-consideration of the Chief Court's 


The learned Judge of this-Court before 
whom the casecame on for revision- was 
of opinion that the ruling should be 
further considered and sulmitted the 
matter to the Ohief Justice with a recom- 
mendation thatit be put before a Bench 
or Full Bench as he might determine. 

The ruling mentioned is the case of 
Maung Po Nyun v. Mutu Kurpen Chetty 

.(I) Civil Revision. No. 27 of 1916 of the 
Ohief Court of Lower Burma......In that 
case & person against whom an enquiry 
under section 476 of the Oode of Orimi- 

‘nal Procedure was being made was 
directed by the Magistrate to make finger 

‘impressions. His Advocate objected to 
the taking of the impressions, but the 

‘Magistrate overruled the objection and 

. the impressions were taken. The learned 
Judge. in the “Chief Court said “The 
thumb-impressions purport to have been 
taken under section 73 of the Evidence 
Act which empowers a Court to direct 
any person present in Court to make 
finger-impressions for the purpose of 
enabling the Court to compare them with 


others alleged to have been made by 


-him, On this it is pointed out that by 
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section 2 ofithe Evidence Act, nothing in 
that Act ghall be deemed to affect any 
provision of any Act im force in any part 
‘of British India not expressly repealed, ` 
and that the law applicable to the present 
case is section 342 of the Code of 
Criminal Procedure...... I accept the 
argument that in such proceedings the 
person against whom they are directed 


.can only be examined in accordance with 


the provisions of section 342, Criminal 
Procedure Code. He cannot properly be 
asked questions merely to elicit a state- 
ment as a foundation for ordering his 
prosecution, nor can he be compelled to 
make any thumb-impression under sec- 
tion 73 of the Evidence Act. I hold 
therefore, that the impressions so taken 
and the expert's opinion regarding those 
impressions were illegally taken,". 

It seems clear that that ruling had no 
application to the present case, since 
it refers only to finger impressions taken 
on compulsion. z . 

It has, however, been misunderstood 
and it is, therefore, desirable that the law 
on the subject should be made clear. 

Seetion 73 of the Evidence Act refers 
to “any person present in Court" and 


-makes no exception in favour of accused 


persons. There isno possible connection 
between the provisions of that section 
and those of section 342 of the Code of 


. Criminal Proeedure, since the taking of 


finger impressions is an entirely different 
matter from putting such questions ‘to 
an accused person as the Court considers 
necessary and questions generally on the 
case for the purpose of enabling kim to 
explain circumstances appearing in the 
evidence against him. Bection 2 of the 
Evidence Act, therefore, has no applica- 
tion in the matter. 

I would therefore answer the Reference 
as follows :—' A Court or Magistrate has 
power under section 73 of the Evidence 
Act to direct an accused person to make 
finger impressions and such impressions, 
being relevant under section 45 of the 
said Act are admissible in evidence, as 
is also the evidence of finger print 
experts concerning them. ” TE 


May Oung, J.—The only question 
for consideration is whether or not the 
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decision: in: Maung Po Nyun v. Mutu 
Kurpen Chetty '(1) is good law., 

In ‘that case. the finger impression | of 
a person, who had been called upon by 
a Magistrate ` to show cause Why an order 
under section 476, Code of Oriminal Pro- 
cedüre, 8hould not be passed against 
him, was taken’ by the Oourt- without his 
consent. 


On revision, Parlett, J., lield, applyiàg. 


section 342 of ‘the said Code, that just as 


such a person cannot be asked questions. 


merely to elicit a ‘statement as a founda- 
tion'for-ordering his prosécution, similarly 
he éannot' be compelled to’ make any . 


finger-impression ünder section 73, Indian. 
and ‘that, therefore, the Š 
impreésion taken and the ‘expert's g opinion 2: 


Evidence Act: 


regarding it were illegally admitted.. 


The second ‘paragraph ' of. section 73, 
Indian Evidence Act; may for the. pur... 


pose- of be read ‘as 


follows :— - 


this  éferencé, 


“The Court may, Arat any ` person 


present in ‘Cotirt.to ` make his finger im- 
pression for the ‘putpose of enabling the 


Court ‘to compare: thé finger , inipression. 


so “made. with ány "finger inipression : 
alleged | to ‘have "been Inadé by such . 
person 
The 


words- , any person ea in: Qourt" 


as aah in eran terms, . s 


Ii Maung Po Nyun's cage (1), however, it . 
was argued that, inasmuch, as section 2 o£ 


the Evidence Act lays down that nothing . 


in that Act contained shall’ be deemed 
to affect-any "provision of any ‘Statute . 
Act,or Regulation in force.in any:part of 
British- India and not' thereby expressly | 
repealed, the^ power: ‘conferred by sec- 
tion 73. cannot be exercised contrary to 


the -pfovisions- óf- Section - 342, Oode of - 


S re 


Criminal: Procedure. ` 
I note that. section 2'is the répealiig 
section whereby, generally, all ‘existing ~ 


rules of evidence were.annulled,, except: - 


Buch ag "are'sayed: by. the last sentence (as 
quoted above). It. would seem, therefore, 
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‘point for. decision is “whither the’. 


TEENS 


_that this saving- clause was. intended to 
apply only to such provisions as- deal 
with rules of evidence. - 


Be that as it’ may, it is difficult" to T ` 
how section 342 of the Code affects the ^ 
matter. under consideration. That sec- ~ 


"tion empowers the Court to put question’ ` 
.to an accused person at any stage ofan’ - 
inquiry or trial-and- directs that it-shal-' 


question: him generally on the case before: ' 


he is called on for his: defence.’ Stich 


examination is for the purpose of enabl- ` 


ing the accused.to ‘explain any circum- ' 


stances appearing in the evidence against, 


.him, and the accused is not bound f6 


_ answer such questions: or- woot answer them d 


trul y. . at 


The main. ‘object. of. section, 343. is "o 


aoe 


ensure that the Court, having heard-on .- 


one side, that is, the prosecution, shall 
proceed to hear the other side,. 
purpose, the Court must interrogate the 


For thie -- 


E 


prisoner and: call upon him. to ‘explain; . 


if he can, the-circumstances appearing 


' in évidence against him. The right of., 


interrogation -iş restricted- and. there 


must be nothing in the nature. .of cross- `. 
The prisoner is: thus pro- -: 


“examination. 


-tected against inquisitorial questions. -To 
‘make this protection absolute .itis laid 


don. that he cannot be compelled: tost 


answer orto give true. answers ; -should 


` he refuse to answer or give false answers 
‘he does not thereby render himself lable 5. 


to punishment. 


Such-being the-case’ ists doi n ap- ` f 


,. 


pear to me. to be anything: in’ “common - 


-between this power to -examine the accus- 


-edand the power to take his finger im- > 


pression under the Evidence Act, unless ` ' 


indeed it can be held that ` by directing ` 


tlie accused .to make his finger impres- 
g. . 


_sion the Gourt is, in effect, compellin 
-him-to provide evidence: against Himself, 
-Such! a contention is, 
constitute the éviderice, viz., 


‘any. more than the features 


that he-is- asked to-do’ i8 to display those ; 


ridges ;-for better scrutiny tlie- ridges are 
inked over and .an’ -imptession ~ -is uade 
on a piece-of ‘paper. ~~ 


+ 


however, in my- ^ 
view, -inadmisaible, ~ since: “what: feally : xà 
‘the ridges . 
on his -thumb-are not provided by him ` 
‘of his... 
. countenance are provided: -by him. ' Albe 
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Ewould, therefore; hold that the decision 
under consideration is wrong and that, 
& Court has powér under section 73, 
Indián Evidence: Act, to direct dà ác- 
cused person, present in Court, to make 
his finger _impression for the purposé 
described in that’ section’, ae 

K'S. 1x Order accordingly. 


OUDH JUDICIAL COMMIS- 
_ SIONER'S COURT. 
ORIMINAT: REPERENOR No: 48 oF 1923; 
January 29;. 1924. 
Present:==Mr, Neave, A. J. C. 
- RAGEUN XNDAXN—XAoougé5— 
i : APPELLANT 
versus . 
-— EMPEROR —Rusponpainr. 
aM, deposit for—Magistrate, dut —F'ine, 
whether recoverable out of deposit. ae as 
Wheré a sum of money.is deposited’ in Court 
s surety as bailíor the appsarance of an gccüsed 
person: and-tbe latter entisfies the corditions of' tlie 
bail, the Court has-ng'further’ authority to deal 
with: the. amount of the deposit, but is bound to 
return itto the parson who, had made the deposit. 
It has'no jurisdiction’ to direct thatthe fne” im- 
posed upon’ the accused person on conviction 
should: be recovered out of the deposit. 
.Girdhari v. Emperor, . 64 Ind.. Oas. 
A. L. J. 887; 22 Or. L. J. 744, relied on. 


by, 


196; 19 


"INDIÁN Gs. 


‘in Girdhart v. | Emperor (D. 


Case’ reported by: the Sessicris Judge; 


Lucknow, under section 438 of the Orimi- 
nal Procedurë Code. | | 
Mr. S. N. Sinha, for the Accused. 
, Mr. P: C. Gupta, for thé Complainant. 
The Governmént Pleader, for the 
Crown: aan: d 
JUDGMENT.—One Mewa Lal was 
called upon By ,a Magistrate to find- 
bail for his’ appearance in-Court. Bail 


was furüished by his brother Raghu- - 


nandah- to the required’ amount of 
Rs. 1,080. Mewa. Lal was convicted and 
geintenced toinipriSónment for six months. 
and a fine of Rs. 600. On the applica-. 
tion „of the complainant - the. Magistrate 
attached the deposit of Rs. 1,090- in- 
order to realise out of it the amount 
of" the fine. Thé learned Sessions Judge 
43 
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hag referred the'cüse to this Court for ` 
orders with a-recémiiexddtion that this 
order of the Magistrate should be set 
aside: e 

Thé grounds on which the order was 
made’ Weré- that the complainant alleged 
that. Rághunandan and Méwa Lal were 
brothers. and members of a joint Hindu 
family and that Mewa Lal, therefore; was . 
owner of half the aniount. . It seéins 
that a civil suit for a declaration ias 
to the jointness of the family is pending; 

I art unable to 8ee what authority 
the Magistrate: had to‘attach this money 
which had been déposited as bail when 
thé accused’ appeared: The Court had 
no’ furthér authority to déal with the 
deposit buf was bound to return it tó 
the pérson who had déposited it. An 
exactly similar case is to be d 
'hé 
dame view was taken by the Allahabad 
High Court. I, accept the reference and 
‘direct that the deposit be returned ‘to 
the depositor Raghunandan. . ; 


Z. K. Reference accepted, 


m 6f Ind Ona. 136;319 A, L2 J 887; 220r L 
J. CBE 


` 


M 


PATNA HIGH COURT. 
OnruINAL Revision No: 95'or 1924. 
March 24 1925 . 
Present:—Mr. Justice Kulwant Sahay. 
DAROGA. SINGEP—PRTITIONER 
2 ; versus B . 
IEMPEROR--OrrosrTE PAETY, 
Criminal Procedure Code (Act V of 1808), & 
489—Findings of fact---Revision—High Court, 
powers of. A PENNE > 
, Ordinarily the ` High Court will not in revision? 
go ‘through: the-evidence in order to-gatisfy itself 
&boutthe propriety and correctness of thé findings 
of facts arrived st by the lower'Oourt, but in 
certain circumstances it is not" only. open: ‘to; the 
High Court to examine the evidencs Lut it ia its” 
duty‘to do-so. [p 675, col. 1] EA 
"The-High.Court'is not débarred fronf entering into- 
a discussion of and looking into the evidence and 


E | 
` DAROGA SINGH V. EMPEROR: —— 
the facts in revision in order to find out if there 
` has bsen a miscarriage of justice Ip. 675, col. 1] 
| Ramkishun Missen v Emperor, 42 Ind. Cas. 
1475; 2 P L. W.. 298, 18 Cr L. J. 915, followed, 
` | Emperor v. Bankaira Lachiram, 28 B 533, 6 
Bom. L. R. 379; 1 Cr. L. J. 390, referred to. 


Criminal revision from a decision of 
the District Magistrate, Muzafferpure, 
-affrming that of the Sub-Deputy Magis- 
trate, Muzafferpure, dated -the 8th 
, January 1924. 


Mr. G. C. Pal, for the Petitioner. 

The Assistant Government Advocate, 
"for the Crown, 

. SUDGMENT.—The petitioner was 
convicted for an offence under section 411 
of the Indian Penal Code and sentenced 
to three months'rigorous imprisonment 
by the Sub-Deputy Magistrate of Mu- 
zafferpure. The conviction and sentence 
have been affirmed by the District 
Magistrate on appeal. . The principal 
points argued by the learned Vakil 
for the petitioner are: First, that the 
identity of the accused as the person 
who sold the bullock to Bishundeo Rai 
has not been established and, Secondly, 
that the evidence on the record to prove 
the plea of alibi is sufficient. 

The facts of the case are shortly 
these: One Narak- Singh of village 
Balthi had a bullock which strayed away 
from his. house sometime towards the 
end of September 1922, subsequently, 
sometime in November 1922 he found 
the bullock tethered in front of the house 

. of one Bishundeo Rai of Nakerdewa. 
Bishundéo Rai is alleged to have told 
him that he had purchased the bullock 
at the Madhuban Mela from one Daroga 
Bingh of Shampore and he refused to 

. make- it over to Narak Singh, Narak 

Singh thereupon went to the Police and 
the Sub-Inspector had the bullock 

brought to the Thana and impounded it, 

Prosecution was started at the instance 
of the Police and warrant for the arrest 

of Daroga Singh was issued on the 31st 
of December 1922. The accused. however, 
could not be arrested for about six months 
as the warrants were sent -to the wrong 
Thana and the address of the accused 
could not be properly ascertained. The 
accuséd surrendered in Court on the 
27th of June 1923. The trial did not 
commence until 18th of August 1923 on 
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which date eight prosecution witnesses 
were examined-in-chief and the case was 
adjourned to the 5th September 1923 on 
an application on behalf of the prose- 
cution who ‘applied for summoning new 
piosecution witnesses. On the 9th of 
September 1923 only. one prosecution | 
witness was present who was examined- 
in-chief, besides the Sub-Inspector, and 
the case was again adjourned to the 
22nd of September 1923 on an applica- 
tion on behalf of the prosecution. On 
the 22nd September two new prosecu-- 
tion witnesses were examined-in-chief 
and the charge was framed. The case 
was fixed for llth October 1923 for 
defence and argument. Thereafter the 
Court Inspector prayed for summoning - 
further: prosecution witnesses and the 
learned Magistrate ordered summonses to 
be issued to them as Court-witnesses. On 


-the 11th of October 1923 none of the Court- 


witnesses who had been summoned on the 
previous date was- present and it was 
found that the defence witnesses had 
not been at all served with summonses. 
The Court thereupon ordered the 
Court-witnesses and the defence witnesses 
to be summoned and fixed 7th.of Novem- 
ber 1923. Onthe 7th of November the 
Court examined tivo witnesses on behalf 
of the prosecution end again ordered 
the issue of fresh summons On another 
witness Janglal and adjourned the case 
to the 27th of November, the case, how- 
ever could not be taken up on the 27th 
of November as the Trying Magistrate 
had been temporarily. transferred to 
Sitamarhi and it was ultimately taken up 
on the 4th of January 1924 when the 
remaining prosecution witness, Janglal, 
was examined, the defence witnesses 
were ` examined and arguments were 
heard. eo - 

The case for the petitioner is that it 
was not he who sold «the bullock to 
Bishundeo in the Madhuban Mela and 
that it is a case of mistaken identity, and 
that on the date on which the bullock 
is said to have been sold to Bishundeo 
he was not in the mela atall but was 


- at Majowna in the District of Saran 


where he had gone with collections to his 
zemindar on the Desahra Touzi Day., 
The learned Vakil for the petitioner 


* E S T . 
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has invited me to go through the evi- 
dence in the case in order to satisfy ^ 
myself that the conviction of the accused 
is proper. His case is that the findings: 
of the learned Magistrate are not support- 
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E udge: to the -efféct that * The controll- 
ing power, of the Court is a discretionary 
power, and it- must be exercised with 
-regard to all the circumstances of each 
particular case, anxious &ttention being 


` ed by theevidence,and as regards the - given to the said cireumstances, which 


question of alibi the learned District 
Magistrate has not dealt with the evi- 
dence properly. On the other hand, the 
learned Assistant Government Advocate 
contends that it is not open to this Court 


in revision to look to- the evidence and, 
that the findings of fact arrived at by the’ 


Courts below must be taken! as correct 
and the conviction can only be get aside 
on a point of law. 

Ordinarily this Court will not in re- 
vision go through the evidence in order 
to satisfy itself about the propriety and 
correctness of the findings of facts arrived 

‘at by the lower Courts; but in certain 
circumstances it is not only open to this 
Court to examine the evidence but it is 


its. duty to do so. The question as 


regards the competency of this Court to 
examine the evidence in order to satisfy 
itself about the correctness of findings of 
fact in revision was fully discussed in the 
case of Ram Kishun Misser v. Emperor 
(1) where Mr. Justice Jwala Prasad after 
. & very careful and elaborate examination 
of the law-on the subject and the rulings 
of thé different High Courts came to the ` 
conclusion that this Court is: not debar- , 
red from entering into a discussion of and ` 
looking. into, the evidenc and the 
facts in order to:find- out if there has 


been a miscarriage of justice! His Lord- 


ship quotes the observations of Sir Law- 
rence Jenkins, O. J , in Emp ror v. Ban- 
- katra Lachiram (2) where the learned 
Chief Justice examines the* powers of the 
High Court under sections 435 and 439 
of the Code of Oriminal Procedure and 
observes as follows: “The [Legislature 
. could not have expressed fitself with 
greater clearness; but it has been suggest- 
ed that the Courts have imposed on the 
plain terms of these sections a gloss 
which narrows the scope of |the discre- 
tion vested in the High Courts” and after 
recalling the words of aneminent English 


(1) 42 Ind, Cas. 147;-2 P. L.-W. 298; 18 Or. L. J- 
* (2) 28 B. 533; 6 Bom; L, R. 879; 1 Or, L.J. 300, 





vary greatly" and that "this discretion 


ought not to be crystallized as it would 


become in course of time by one Judge 
attempting to prescribe definite rules 
with a view to bind Judges in the exer- 
cise of the discretion, which the Legisla- 
ture has committed to them. This dis- _ 
cretion, like all other judicial discretions, 

ought as far as practicable to be left un- 

trammelled and free so as to be fairly 

exercised according to the exigencies of 

each case;" the learned Chief Justice, 
ends his observation with the remarks 

"These weighty words appear to me to 

breathe the spirit that should guide us 

in the exercise of our discretionary 

.powers of revision. This may perhaps 

increase our responsibilities and add to 

our labours, but no one would shirk the- 
one or grudge the other". Mr. 
Chapman in the case reported as Ram 
Kishun Misser v. Emperor (1) agreed with 
Mr. Justice Jwala Prasad and made an 
attempt to state the principles which 
“should guide the Courts in revision when 
the -question is whether a finding of fact . 
should be interfered with in a case.in 
which there'hag.been no error of law in 
the strict sense of the term, and his Lord- 
ships laid it down that "this Court will - 
not look into the evidence at ail unless 
the applicant in revision can make out 
“that-a special occassion has arisen which 
requires this Court to look into the evi- 
dence." 

- Whether stich occasion has arisen in a 
ma PN case depends upon a number 
of circumstances. In the present case 
having regard to the proceedings and 
the trial-in the First Court and to the 
fact that Mr. Pal-after himself having . 

one through the evidence and sátis- 
fed himself, assures the Court of the- 
desirability of examining thé evidence, 
I thought it proper to look nto" the' 
evidence to satisfy myself as regards the 
propriety of the conviction. An examina- 
tion of thé evidence and the circum- 
stances in the present case have satisfied 


Justice ' 


` 
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` me that the conviction of the petitioner 


cannot be sugtained. 


The trial of the case lasted from 18th, - 


of. August 1923, up. to. the 4th of January. 


1924. The case was started so long ago. 
as the '3lst 
although the 


accused ‘surrendered six, 


-. months later yet the frequent adjourn- : 


ments leading to a protratted ‘trial 
extending over; another dix months, after. 
his surrender in a petty. case like the 
present one, is certainly not commendable. 


Bix out of the eight witnesses who were, 


Only two. of. them, namely E 
yaa (t: W. INO, GJ. 


of December 1922, ang. 


. x x” ° 


; - 984 


adhub 


2. ve € 


aon ace 


mre a 


bullock in-a big mela whom“ they had 
neverseen before; noris there any evi- 
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dence-of their-h&vihg seen him after- 
wards, I am not prepared to say that 
there has been a proper identification 
ofthe accused as the martswho sold the 
bullock to Bishundeo-in.the mela. `. 
.. As regards the plea of alibi; it appears 
that the sale in the mela.’todk place on 
the Dasahra day. Defence witness No. 1 
who is: & respectable zeminddr swears 
that on that day the avcused; who is his 
.colleeting agent, had gone to his place 
at Majowna in the District-of Saran with 
the collection monéy and was there on 
-the Dasahra day on which day hé holds 
his Tauzi and receives collections from 
` his, villages. There is no reason why 
this respectable zemindar should not be 
believed. ‘The only ground upon which 
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ihe learned Trying Magistrate refused tó 


.accept the plea of alibi was thatthe 
zemindar (D. W. No.1) -could not say 
that the accused was all along with him 
during the 24 hours; this to my mind is 


not sufficient to disbelieve the story of. 


alibi.. Upon-this evidence it must be 
helieved thatthe accused wasat Majowh& 


in the District of Sarai on the Dasahia - 


day, and if-fhat is believed, the story of 
the prosecution witnessds that the accused 
-wasin Madhuban Mela selling bulldcks 
on that day arid that he was staying there 
must be falss.- The learned District 
: Magistrate disposed of thi8 plea of alibi 
with the remarks that “itis very easy to 
fabricate and there is every re&goh for 


the malik.to fabricate such a defence in. 


the interest. of his collecting agent:” 
The learned. Trying . 
disbelieve thé evidence.of the zeminddt 
(D. W. No: D; all that hà saya is that even 
if He was at Majowna on. the Dasalitá day 
it was possible for the accüsed to bé'pre- 
sent on that date in 
which is held in the 
pure: 
plea of alibi and T äm not satisfied -that 
the petitioner Was -+ présent in: the 
Madhuban Mela and that it was: he who 
Sold the bullock iri question to. Bishun: 
deo Singh. | - ; : 

The. convietion and 


istrict of Muzaffer: 


sentence | thust; 


istrate did nòb. 


me Madhdbah Mela: 


l.Beb no, reason to disbelieve this . 


- related to.& period subsequent, to the. 


therefore, be sèt aside and the accused be. 


set at liberty. 
SOESD ` 
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CORiMINAL RevistoN No. 1121 6r 1923, 

(^ 75 — Mah5,192L. o 
Present: uSti¢e Sir Ewart Greaves, KT. 

. . and Mr. Justice Panton. | et 

TARAPADA BISWAS AND OTHERS — ` 
M ASGUBED— PETITIONEBRS. 


s : Vergil NE 
KALIPADA GHOSE—COMPLAINANT— - 
@prdsiTE PARTY. 


"Criminal Procedure Code (Act V of 1898), 8 $09 ` 


^; CALCUTTA BIGH COURT. -- 


Case triable by. Sessions Court- -Inquiry—Magiw- 


trate, whether can discharge accused. _ e. 
In an enquiry intó a cass triable by the Court 
of Ssasion, it is open to thé Mágistiáté to form 
hid opinion With regard to the credibility of the 
witnesses called befora liim. It is not, however, 
hib duty to closely, ctiticise their evidence. a 
prima facié tase is made out he should leave it to 
the Jury-at ths Sessions. to form their own view as 


13, 30 M. L. T. 72, referred to. . |. "o 
Rule - against orders, of the District 


Magistrate, Naa dated thé lOtH and p 


lyth November 1923. Tire ú 
` Sir B.U. Mitter (with him Babus Amu- 
rendra Nath Bose “ahd Radhika Ranjan 
Guha), fot the Petitidners. s 

" I submit:— = 


(1) that thé action of the lehrñéd Dis: 


trict Magistrate was not boña fide, as “he 
was clearly: prejudiced against the_ peti- 
tioners, -8ée ae Pal Choi: 
dhury v. Emperor,(1)5: . EN js 
; Oy that ho motive had béén Bübstün- 


‘tiated for forging the kabulsyats. The 


motive allegéd Was thdt Nafar Babu in 
ordér to bubstatitiate his claini . in the 
mesne profits.casé sécured these kübü liyjate 
at à highérvfate of rent: But the kabuliyats 


pstiód fof which mesné piófià wéte 
claimed; `. ` 


(3) that’ the learned District. Màgis- 


- 8 Ind. Cas; 439; 38 G.L. J. 198; 2870. W. 
RAM Qe LR, (0). Ha; 3$ Or. L, J; 189, 


M 
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. trate erred .in admitting in .evi- 
dence the judgments of the two Civil 
Courts and of the District Registrar, 
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which suspected the genuineness of the. 


kabuliyats in the present criminal pro, 


ceeding against the petitioners. I referto , 
` tó execute the kabuliyats ; 


Field on Evidence (5th Edition); page 338 


Taylor.on Evidence (8th Idition) para- 


graph 1693 at pages 1151 1152, and 
Raj Kumari Debi v. Bama Sundari Debi 
(2), Gogun Chunder Ghose v. Empress (3), 
Keramutoollah Chowdhry v. Gholam 
' Hossain (d); : 

(4) that under section 209, Criminal 
Procedure Code, it was the duty of thé 
"Deputy Magistrate to see whether 
the case was a fit one to go to the Jury 
or not. Where he found that there 
was no evidence whatsoever or that the 
evidence for the prosecution was wholly 
unworthy of credit, it was his duty to 
discharge the accused. The learned 
Deputy Magistrate had the most advan- 
tageous position to test the credibility 
of the witnesses and he was within 
his jurisdiction in examining the 
credibility of the witnesses and not 
committing the accused to Sessions 
-when he was of opinion that there 


was no prima facie case -made_ out. _ 


Otherwise, the enquiry by.the Committing 
Magistrate would be only a matter of form 
.. and provisions of section 209, - Criminal 
Procedure Code will be of no force. 
See Rash Behari Lal Mandal v. Em- 
peror (5), In ve the petition of Kalyan 
Singh (6), In re Bai Parvati (7)-and, Imre 
Ponnsah Tirumali. Vandaya Thevar (8). 

Mr. S. K. Sen (with him Babus Romoni 


Mohan Chatterjee and Rebati Mohan ` 


Chatterjee), for the Opposite Party. 
_ I submit:— = a ` 
(1) that the judgments of the Civil 


(2) 23 O..610 at p. 613, 12 Ind. Dec. (v. 8) 405. 

(3) 6 O. 247 at p. 248, 3.Shome L R. 31 Cr, 7 
O. L.R 74; 3 ind. Dec (N. s) 101: 

(4)9 W. R 77 Or Ru 

D 120 W N. 117; 6 C. L. J: 769; 6 Or. 
L.J 408. .-. E 

(6)91 A 265 at p.200, A W N. (1899) 61; 9 Ind. 
Dec (N.-8) 878 Š = 

(7) 8 Ind. Cas 631; 35 B 163 at p. 168; 12 Bom. 
L. R. 923,11 Or. L. J. 692. ; d 

(8) 65 Ind. Cas 993; 42 M. L. J 19; 23 Cr. L J. 
TUE A.I R° (AL) 43; 16 L W, 
M. W. N. 13; 30 M.L. qoe e 


- aes 


460, (1922) - I ; 
i wrong. He had no right, we think 


quot 


eue 4 E V 138, 


Courts are admissible’ in evidence. 
See section 41, Evidence Act ; I 


(2) that the Deputy Magistrate miscon- `` 


ceived the facts and that the tenants 
'coüld:not ‘be evicted by Nafar. Babu, 
dient&there was no necessity for them 


(3) thatthe motivehasbeen substantiat- 
ed and the learned Deputy Magistrate is 
wrong in his finding to the contrary and 
there is no evidence on the record to 
support his finding; 

4ythatthe learned District Magistrate 
was right in sending the: case to the 
Jury. Seesection 437, Criminal Procedure, 
‘Code with regard to the power of the 
District, Magistrate. The present appli- 
cation fiB.prematuré. The Committing 
Magistrate: ought to have committed the 
accused: tö” Sessions and it 


cide whether the evidence was sufi- 
cient or not to implicate the. accused. ^ 
The Deputy Magistrate usurped the func- 
tions of the Jury. The learned District 
Magistrate was correct in setting aside ' 
the order of the Trying Magistrate under 
section 487. Criminal Procedure Code, in 
order to avoid a failure of justice. 
JUDGMENT.—This Rule is direct- 
ed against two orders of a District Magis- 
trate, dated the 10th: of November 1923 
and-19th of November 1923 whereby he 
committed the four petitioners before us 
for trial to the Sessions in respect of 
charges of having forged certain kabu-' 
liyats, In making his order the, District 
Magistrate reversed the decision of the 
Deputy Magistrate who had dismiased the 
complaint disbelieving the evidence’ of 
the witnesses. who were cited before him 


-and‘holding that no motive for the for- 


gery of the kabuliyats by the accused 
either oftheir own accord or. at the in-. 
stance of their master had been estal+ 
lished. The learned District Magistrate in 
‘reversing the Deputy Magistrate's order 
states that he does so on relying on - the 
judgments of two Civil Courts which 
suspected the genuineness of these. kabu- ' 
liyats and aleo on the ground that there 
was ample evidence of motive for forgery 
of the kabuliyats. The reason given 
by the District; Magistrate are clearly 


ought to ~“ 
- have “been left to the Jury to de- 
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to rely on the judgments of the Civil 
Courts which clearly influenced his: 
decision and as to the ground, of motive 
it seems to us that this is not estdblish- 
ed. Nafar Chunder Pal Chowdhury, the : 
master of the four accuged, had a claim’ 
for mesne profits against his co-sharers 
- but the kabuliyats related to a period sub- . 
sequent to the period for which mesne 
profits were claimed and it seems to us 
that the kabuliyatscould not have assisted 
the master of the accused in making-his' 
claim for mesne profits. We according- 
ly think that the District Magistrate waa, 
‘wrong in finding as he has done, that 
there was ample motive for the forgery. 
-The only question that remains is whe- 
ther it was open to the Deputy Magistrate, 
as he has done, to disbelieve the evidence 
of the.witnesses, who were called before 
him in support of the complaint against 
the accused. If it is the duty of the Deputy 


Magistrate merely to record the evidence’ ` 


and leaye it to the Jury at the Sessions 
to decide as.to the credibility of the 
evidence then clearly the Deputy Magis- 
trate was wrong in expressing an opinion ` 
as he has done with regard to the credi- 
bility of the witnesses who were before 
him. Some of the witnesses were cross- 
examined at the time the accused’ show-. 
ed cause and consequently the Deputy 
Magistrate had more opportunity than” 
ordinarily arises for arriving at an. 
opinion with regard to their. credibility.’ 
It seems to us, however, having regard: 
to the authorities that have been ‘cited, 
namely, the case in Rash Behari Lal. 


Mandal v. Emperor (5), and the other .. 


‘authorities. cited from other High Courts, 


namely, In re the petition of Kalyan.. 


Singh (6), In re Bai Parvati (7), and the 
case from MadrasInre Ponniah Tirumala. 
Vandaya Thevar (8), that it is open to a 
Deputy Magistrate to fofm his opinion 
. with regard to the credibility of the wit- 
` nesses called before him. In so saying we - 
do not suggest that it is his duty to closely 
criticise . their- evidence. If a prima 
acie case is made out he should clearly ' 
eave it to the Jury-at the Sessions to 
form their own view as to the credibil- 
ity of the evidence. But if after hearing 
the evidence hé is satisfied that itis not | 
trustworthy and that a conviction will 
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not result, we think: that he is entitled 
to do as the Deputy Magistrate has done ' 
in this cage, namely, to fecord his finding 
that the witnesses who spoke in support 
ofthe charge cannot be believed anl. 
that a conviction will not result. Under, 
the circumstances, we do not think that 
the District Magistrate was justified in 
reversing the order of the Deputy Magis-’ 
trate and we accordingly make the Rule’ 
absolute. I 

The accused will be discharged from. 
their bail-bonds. - ` 

Z. K. Rule made absolute. 


PATNA HIGH COURT. 
` CRIMINAL Reviston No. 126 or 1924. 
March 25, 1924. 
Present: —Mr. Justice Adami and 
Justice Sir John Bucknill, Kr., 
RAMESHWAR SINGH-—PETITIONER . 
versus 
EMPEROR--O»rosrrE PARTY. ^ —— 
Penal Code (Act XLV of 1860), s. 116—0 ffer to 
Bay siege gratification to public servant—-Attempt 
to 


A mere offer to pay ‘an illegal gratification to a 
public servant ıs, an attempt to bribe. [p. 681, 
coll] . f 

Rez v Samuel Vaughan, (1769) 98 E. R. 308; 4 
Bur 2495, followed. 


Criminal révision from a decision of 


the Sessions Judge, Bhagalpur, dated’ 
the 4th February 1924, 

Mr G. P. Pal, for the Petitioner. 

The Assistant Government Advocate, 
for the Crown. : i 

d JUDGMENT. 

Bucknill, J.—This was an applica- 
tion in. criminal ‘revisional jurisdiction 
made'by one-Rameswar Singh who was 
convicted on the 21st of January of 
an offence against the combined provi- 
sions of sections 161 and 116,Indian Penal 
Code, (abetting the taking by a publie ` 
servant of an illegal gratification) by a 
Magistrate of the First Class of Bhagalpur. ' 


~He was sentenced to rigorous iniprison- ` 
ment for a period of 18 months and im - 


addition to pay a fine of Rs. 250 and in . 
default of payment thereofto a further 
period of three months’ rigorous impri- 


EU. 
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‘sonment. An appeal. to: the. Sessions. 


. Judge of Bhagalpur was dismigsed on the 
` 4th of February last, — f 
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The petition in revision which was 


admitted ‘by this Court on the 20th 
ultimo has now come before us. ; 


The facts as pnt forward by the pro- 


° agcution in this case were yery short and. 


simple. -A certain Writer Sub-Inspector 
to the Superintendent of Police at 
Bhagalpur named Babu Benai Kumar 
Mozumdar is the real complainant. Ac- 
cording to his o at about 6 A. M. 
on the 98th of October last, he was engag- 


ed in fishing in the river close to his re. - 


- Bidence and, whilst so engaged his cook. 


came to him and informed him that the 
Mohunt of a certain temple known as 
Boorhanath wished to “see him. The 
„complainant went to his garden and 
found three persons standing there one 
of whom was subsequently ' ascertained 
to be the petitigner. The. petitioner 
asked the complainant whether he had 
„in his possession the Polico diaries which 
referred to what is known as the Shah- 
kund murder case which was then before 
long to be tried; and, on the complainant 
stating that these diaries were in his pos- 


session, the petitioner then stated that if 


it was passible for the’ complainant ta- 


supply him (the petitioner) with copies 
of'these diaries he (the petitioner) wag 
willing to pay a bribe of Re. 3,000 f 
eppies of these papers. The Bub-Inspec- 
tor appears to have made light of this 


Or' 


- suggestion and to have replied laugh- 


ingly that hé could not possibly ‘do what 


was askéd. “The three persons (inclnd-. 


ing the petitioner) with whom he (the 
Bub Inspector) had been tglking then 
went away. The Sub-Inspector made no 
secret at all of what had taken place and 
indeed shortly afterwards told a gentle- 
man named Shantosh Kumar Ray, who 
was Hebing with him, all about the 
mater. He also gave an account of this 
suggestion which had been mada ta him 
td, various other people; and, on the fol- 
lowing Monday, he told the Head Clerk 
of the Police ; 

8npetintendent of Police and eventually 


Office and indeed the Deputy 


the Superintendent. “It would seam that ` 
his superior officers took & more serious do not, however, think thatthisis so. In. 


Beer 


view of the matter than he had done and 


_it would seem that, until he had been so 


instructed by them, the complainant him- - 
self-would not have thought of making: 
any formgl complaint in connection swith 


-the occurrence. š 
- ` However, qn the 5th of November at 


about 2 p. N. the Sub-Inspector saw the ' 
petitioner standing on the verandah out- 

side the Court of the Magistrate who was 

then engaged with the Shahkund murder 

case and who was, it may be added, the 

Magistrate who tried the present case. 

The complainunt, on seeing the petition- 

er, then asked Sub-Inspector Abdul. 
Quddus of Shahkund Police Station, who 

was standing with him, who the petition- 

er yas and where he lived and was told 

then that he was a resident of a certain 

village in the Bhagalpur District and that 

he was a relation of one of the accused- 
in the murder case which was then being 

dealt with. PN o 


After getting this information the com- 
plainant on thé 6th of November eventu- 
ally filed: à complaint before the Court of 
the Sub-Divisional Officer; and the peti- 
tioner was in due course tried and' was 
convicted as I have already mentioned. 


_Now the learned Vakil who. has 
appeared for the petitionerhere has raised 
several ‘ingenious points, of these two 
are legal points and the third is one of a 
three-fold character which relates to the 
facts. - i "m 
The. first point which the learned 
Vakil has raised is that the circumstances 
which are detailed by the prosegution do 
not disclose any offence. He suggested 
that, as there is no allegation that any - 
actnal money or other consideration was 
produced gt the time when the pro- 
position was made to the complaipant 
by the petitioner there was no attempt to 
bribe. He contends thai in order that 
any offence contemplated by the nro : 
visions of section 116, Indian Pena] Code,, 

should have been effected, something 
more than & mere statement, that if a 
public seryant would do something which 
he shayld not dg in the digoharge of hia 
official duties he would be given an 
illegal gratification, must ba shown, I 
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the case of Rex x. Samuel Vaughan 
(1) it was there held quite clearly 
that a mere offer to pay an illegal 


gratification toa publie servant was an 
attempt to bribe; and T do not think that 


this proposition of law. which was laid. 
down so long ago as the year 1769 has | 


ever seriously since been disputed. 

The second point with which the 
learned Vakil has dealt must be divided 
inte three heads. Of-these the first is 
the suggestion that between the evidence 
of the complainant and of his servant who 
informed him that certain’ persons were 


waiting to see him there is a material. 


discrepancy; for, the- complainant is 
alleged to have said that his servant had 
informed him that the Mohunt was 
` waiting to see him; whilst the servant 
himself states that he informed -his 
master that it was the cook of the Mohunt 
‘who wanted to speak to him (his master). 
An examination of the evidence which 
was given by the complainant's servant 
disposes of this point altogether; for what 
he says is “I conveyed the message to 
my master" that the Mohunt of Boorha- 
: nath wanted to see, him and so had Bent 
& man to call him." 


-The second point on the facts -which- 


has been urged before us by the learned 
Vakilis perhaps somewhat stronger. He 
eéntends that the whole case as to identi- 
fication rests solely upon the evidence of 


the complainant; and he complains that, 


although it was suggested at the trial 
that there should be a test identification 
in order to ascertain if the complainant 


‘could identify the person who had: been ' 
"g&rrested, this petition was rejected with- 


out any reason. It must at once be 
stated that the complainant's cook (who 
was the servant who called him to,see-the 
* three men who had come to see his (the 
Cook's master) was unable to identify 


any of the three men who had called as- 


heing the petitioner; but although it is, 
therefore ina sense, correct to say that 
the evidence of identification of the 
petitioner as being the person: who had 
made this offer of a bribe was confined 
to that of the complainant himself, yet, 


what took place afterwards indicates to’ 
my mini, very strongly, firstly, that there: 


-() (1769) 98 E. R, 308; 4 Burr, 2495. 
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. had- bon R offer thug laani 


the main ruth of the story and, second- 
ly, that, the complainant was able to` 
pick out and identify the petitioner in 
such a manner (and did in fact do so) 
that any idea of the necessity for a - fur- 
ther test identification would have’ been 
absurd. It is clearly proved.'that the. 
complainant pointed out to Sub-Inspector ' 
Abdul Quddus an individual on the ver- 
andah of the Court house as being ‘the 
person who had offered him the bribe’; 
that he did not know at the time who 
he was and that he asked for information 
as to his identity. It was on the: infor. 
mation received relative to his queries 
that the Gomplaint was eventually filed 
against the present petitioner. , 
"The third point to which the learned 
Vakil alludes is relative to the defence 
which was put forward: It-was suggest- 
ed that the whole story told by the, Sub- 
Inspector. was false and an endeavour 
was unsuccessfully made at the trial by 
the petitioner to prove an alibi by ihe 
testimony of two witnesses, This alibi 
was believed by neither Court and the 
circumstances under which the complain: 
ant, immediately or shor tly after what: is 
alleged to-have taken place, told numer- 
ous persons about the occurrence and-the 
fact that he evidently had not the slight- 
est intention of taking any ‘proceedings 
against the petitioner (whose conduct he 
seems to ‘have regarded as somewhat 
ridiculous) seem to me to show that there 
was no motive of animus moving in the 
mind of the complainant against. the 
petitioner. No reason was suggested as to 
why the witnesses who purported to pro- ' 
vide for the petitioner an alibi should be 
believed or why this Court should’ come 
fo a decision on that question different 
to that at which the two previous Courta 
had arrived., It was said that there were 
two witnesses as to alibi -whereas here 
was but one witness as to the petitióner's 
preserice at the time when the offer of the 
bribe was made. There is nothing re- 
markable in a bribery .cage in Buch a 


state of affairs and the credence’ which . 
may have to be attached: to.the one or.’ 


the-other of the stories does not depend 
simply upon the number of the wit- 
nesses. As I have said, the circumstances 
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which took place after the alleged occur- 


, rence are of such a character as to my 
` mind to show without any reasonable 
- probability of doubt that the story which 


the complainant has told throughout has 


` been a truthful one. 


"The third point which was put for- 
ward by the learned Vakil relates to the 
question ofsentence. He points out that 
under the first portion of the provisions 
of-section 116, Indian Penal Code, a 


. person who is convicted of abetment of 


an offence punishable with imprisonment . 


can only be punished with a term of 


` imprisonment which shall not be more 


than one quarter of the longest term 
provided for ‘the offence in respect of 
the abetment of which the person jis 


convicted. He also points out that in 


the secord portion of section 116 it is 
provided that if the abettor or the person 
abetted- is a. public servant, whose 


"duty it is, to prevent the commission of. 


such offence, the abettor can only he 
punished withhalf the longest term of 


_ imprisonment which is provided for the 


substantive offence. It will be observed 
that in this case the -maximum term of 
imprisonment provided for an offence 
against the provisions of scction 161, 


‘Indian Penal Code, is three years and 


that in this case this petitioner has been 
sentenced to 18 months’ rigorous impri- 


- gonment, that.is to say, that he has been 


sentenced under the latter half of the 
proviso of section. 116, Indian Penal 
Code. It is contended that this is an 
illegal sentence. It is suggested that 
what ia meant by the latter part of sec- 
etion 116 of the Indian Penal Code is 


‘that it isonly in the case of a public. 


servant whose special duty it is to pre- 
vent the commission ofcertain offences 
that the punishment -provided under the 
lattér half of section 116, as distinguish- 
ed from the lesser punishment provided 
under the firsthalf of that section, is 
applicable. - The question is one which 
is based upon the suggestion, made by 
the learned Author.Dr. H.8.Gour in 
his work “ The Penal Law of India" 
at page 656, 2nd Edition, that the half 
of the longest term of imprisonment 
provided for- the offence of the 


abetment of which the individual con- 
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cerned has been convicted is only appli- 
cable where the abetment is of a public. 
servant whose duty in his capacity as 
such public servant is to prevent the 
commission of the very offence abetted ; 


„and he quotes a case in which where a 


prisoner was tentatively approaching a 


‘Civil Surgeon to see if he would accept a 


bribe and the Civil Surgeon stopped him 
from making further advances, it was 
held that the offence of abetment was 
complete but was one punishable under. 
the first half and not under the latter 
half of section 116; and this was so be- 


-cause the Civil Surgeon, although un- 


doubtedly a public servant, was not one 
whose duty it was as a public servant to 
prevent the offering of bribe. Unsup- 
ported apparently by authority the prin- 
ciple has been suggested by the learned 
Author of the work in question as applic- 
able to the offerof a bribe made toa 
Police Officer on the ground that bribery 
isnot a cognizable offence nor was one 
which it isthe specific duty of a Police 
Officer to prevent. Presumably, however, 
in the case of cognizable offences even the 
learned Author ofthis book would agree 
that the second half of the section might 
be put into operation. The matter need 
not be further discussed here because, in’ 
view of the position which, I think, should. 
be &dopted with regard to the sentence, 
the question is not one which need here 
be decided. The affair here was evident- 
ly of a very tentative and not highly im- 
portant nature. Thematter was, indeed 
by this Police Officer himself regarded as 
too insignificant to be worth any serious 
consideration and in the words of the + 
learned Magistrate: “The Sub-Inspec- 
tor simply laughed over this offer and 
replied that it was not his habit to give 
copies of Police papers [in his custody”; 
and, indeed, later, he stems ‘to have told 
this story round amongst} his friends 
almost as a good joké. That he was per- 
haps wronz in taking this nugatory view 
of wnat had taken place I have no doubt. 
but I think that under the circumstances, 
thesentence is unduly severe. ` 
Whilst, therefore, sseing no ground for 
altering the conviction in thiscase I have ` 
come to the conclusion that the sentence 
Should be reduced. to one of rigorous 
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imprisonment for six months. The fine 
will stand, 

Adami, J.—I agree. 

P. D, ° . Sentence reduced, 


eus F 


.OUDH JUDICIAL COMMIS- 
^. BGIONER'S COURT.. - 
CRIMINAL APPEAL No. 505 or 1923. 
May 23,1924. . ` 
Present:—Mr .Kendall, A. J. C. 
and Mr. Pullan, A. J.O. 
NIDHI AND OTHERS—PRISONERS— 
APPELLANTS 
Versus 


EMPEROR— RESPONDENT.’ 
Penal Code (Act XLV of 1860), s. 400, offence 
` under—-Prosecutton, what must prove— Evidence of 
other crimes, whether relevant—Recemng or pro- 
ducing stolen property, whether enough ERECT, 
evidence oj Qorro baration necessary 

In a case under section 400. ` Penal Code, 
the first point which the prosecution has to 
establish is the existence of a gang associated for 
Ds dip e habitually committing dacoity 

col. 2 

dede of other crimes committed by the gang 
is not irrelevant Ip. 634, col. 1.] 

One of the chief points to establish in a case of 
gang’ dacoity 1s association in crime, and if it 
can be pioved that ceitain persons have joined 
together to commit burglaries as well as dacoities 
tha former fact is strong evidenca' of criminal 
a33ociütion and is, therefore, relevant to show that 
they are members of the gang; and if that gang 
eau also be shown to have been associated for the 
habitual commission of dacoities evidence as to 
thess burglaries may -very well be relevant 
against -the accused,” |ibid.] 

The evidence of an approver must be submitted 
to severe scrutiny and no conviction would be 
justified unless there ig-some corroboration of his 
statement from other sources. [p. 684, col..2.] 

Only those, persons can be convieted of an 
offence under asction 400, ‘Penal Code, who 
have either taken an active patt in the crime or 
been employed for the purpose of scouting ar 
in other ways facthtating the commission ot the 
crime. [p. 635, col 2] 

À  recsiver of stolen property or a person 
harbouring a gang is not necessarily a member of 
ths g within the -meaning of -section 400, 
Penal Code [ibid 

The mere fact that a person 
property does not prove that 
dacoity.' [p: 683, col. 2.] 

Appeal against an order of the Addi- 


roduced the stolen 
e foók pait'ih the 


tional Sessions J ius Lucknow, dated. 


8th October 1929... Beit? oe 
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Thé Government Pleader, assisted by 
Mr. Masih Uddin, the Government 
Pleader of Barabanki, for the Orown. . 

JUDGMENT.— —'The Additional Ses- 


. sions Judge of Bara Banki ,has tried 26 
` men under section 400, Indian Penal 


Code, out of whom he has acquitted 
6 and convicted .20, These 20 men 


- havé been sentenced to various terms of 


rigorous imprisonment ranging from 7 
years to 2 years and 16 of them have 
appealed.” . 

In a case of this kind the first point 
which the prosecution has to establish is 
the existence of a gang associated for 
the purpose of , habitually committing 
dacoity. In the present case it has been - 
proved that an unusual. number of 
dacoities were committed in the years 
1921-1922 in a very limited area in the 
Bara Banki District. Not much is known 
of the three dacoities preceding the. 
dacoity at Bhabhakkarpur on the 29th - 
of Máreh 1922 but in the Kandmau - 
dacoity on the 25th November 1921 one 
of the villagers was shot dead. Again 
in the Bhabhakkarpur dacoity one of 
the villagers was shot dead and another 
died of his injuries. ‘Later in the Kakeri 


,dacoity on the 24th. July -1922-one of 


the villagers was shot dead. In addition 
to these murders committed at the actual 
time of the dacoity one of the witnesses in’ 
the Bhabhakkarpur case was shot during 
the trial on the 17th of July 1922 but 
survived his injuries, one constable was 
shot dead in helping to surround the 
gang and one chaukidar was shot dead 
for no apparent reason on the 27th of 


‘August 1922. These facts taken together 


indicate the workings of a gang of a 
dangerous nature ready to commit mur- 
der -on the slightest provocation.- One 
of the present accused Qulab was arrested 
in connection with the murder. of the 
constable, He. made a confession" and 
named some of his accomplices. 
sequently Darshan was arrested and this 
man made a full confession. His con- 
fession has already been used in the 
case of the constable’s murder and the 
attempted murder of the witness Gur 
Prasad. He has now been made an 
approver and he has given what purports 
to be the history of the gang of.dacoit& , 


Sub- ` 
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-who -are responsible for the above- 
mentioned crimes and numerus others. 
This witness- Darshan had no personal 
knowledge of,the three dacoities pre- 
‘ceding the Bhabhakkarpur dacoity and 
he did not take part in that. According: 
to his statement he began to take an` 
active part in the work of this gang in 
May 1922. He states that during the 
hot weather of 1922 two gangs joined into 
one.and although there is not much inde- 
pendent evidence to show the separate 
existence of these two gangs there is no 
reason to doubt the statement. Apart 
from dacoities which were committed . 
where large numbers ofthe gang were 
collected, the approver.mentions numer 
ous burglaries in which smaller num- 
bers of the gang took part. The learned. 
Judge has thought proper to. exclude 
the evidence as to these . burglaries 
relying partly on a ruling of the 


CASES. .. c ` "(1924 


went in large numbers armed with .gun& . 


and spears but there was no resistance. 
They dug a hole in a wall and rémoved 
some property. Therefore, this amount- 


ed to a burglary and not toa dacoity.' 


It would be ridiculous to exclude evi- 
dence as to a crime of this nature from a 
case under section 400, Indian Penal 
Code. We are of opinion, therefore, 
that by excluding evidence as to crimes 
other than dacoities and incidents aris- 


r 


ing immediately out of dacoities, such as ` 


murder informers. the lower Court 
has reduced the possibilities of proving 


association among thé individual accused.. 


Apart, however, from the crimes other 
than dacoity and the sequels of dacoity 
there is corroborative evidence - of the 
actual dacoities themselves which leaves 


no doubt that they are the work of a. ` 


gang. 


. The most important witness in this ` 


Madras High Court reported as Public ‘case is the approver. Hi8 evidence shows 


~ Prosecutor v. Bongiri -Pattigadu (1). 
All that the learned Judges in thàt 
case laid down was that "it may be 
` doubted whether the evidence to show ` 
that the accused had committed crimes 
other than dacoities would be relevant to 
the present charge. Such evidence is 


that all the accused were members of 
the gang and hé has made statements 
showing the part played by all of them. 
His.evidénce, of course, must be submit- 
ted to severe scrutiny and no cotiviction 


` would be justified unless there is some 


corroboration of his statement from other 


really evidence of bad character and is ` sources. . The approver's statement . was 


excluded by section 54 of the Evidence 

- Act.” Now, this is not a definite state- 

ment that evidence of other crimés 

committed by thé gang is irrelevant and 

if it were s80,.we should disagree with 

that ruling. One of the chief points 

to establish ina case of gang dacoity is 

association in crime; and if it can be 

proved that certain persons have joined: 
together to commit burglaries as well 
as dacoities the former fact is strong 

evidence of criminal association and is, 

"therefore, relevant to show that they 

are members of the gang; and if that 

gang can also be shown-to have been 

associated for the habitual commission 

of dacoities evidence as to these burg- . 
laries may very well be'rélevant against 

the "accused. In this particular case 

there was 8 -so called burglary at -the 

village of Kanti on the 28th of July. 

According to the approver the dacoitàa' 
! (D*2 Ind. Uas: 307; 92 M. 179; 8 M. L: T: 100; 

9.0r 1440965. 7. La a 0L 


tested in the first instance by a Magis- 
trate who went with tlie approver to 
the scene of numérous crimes. It &p: 
pears from the Magistrate's evidénce that 
the approver was able to point out not 
only places where: the reported. crimes 
had been committed; but places. where 
no crimes had been reported, but Wwheré 
persons in the vicinity bore out the 
&pprover'ss statement. In the case of 


approver also showed à hiding pk cee. 


in the house of Bhondu' accused ard 
several other things which . tend to show 
the approver's knowledge. There is not 
a fuel piece of evidence to disprove 
any of the approver's statements and the 
general impression. given by his deposi- 
tion is that itis reliable. Inone case. 
a burglary at Daryabad—the approver's 
btatément does not altogether tally with 
the report made at the.-time, hut. the 


^ 


mum 
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chief point of- difference lies in the des-. 
cription of the. articles’ stolen, and it 
. is very possible that the complainant may 
have exaggerated his losses. None of 
the co-aceuged have been able to point 
out any. enmity between themselves and 
Dershan, and the, approver: has in no 
case minimized his. own share in the very 


serious crimes which he describes. Lastly- 


in various points of detail witnesses.come 
forward who saw such and such persons. 
in such. and such places. thereby bear- 
ing. out the statement of the approver. 
We are, therefore, satisfied. that a gang 
really existed for the. purpose -of' com- 
mitting.dacoities. The leader ofthe gang 
was,one.Ram Autar who has, been hanged 
for. the. murder of, the constable-already 
mentioned. Another member of the gang 
who. has already. been. convicted. but does 


not appeal against his sentence in the. 
presen, case is Gulab. Other persons. 


concerned, with, the. murder.of the con- 
stable. Sidhgopal are Nanhun, Makka, 
and Nidhi all of whom were convicted 
in. that cage, and a man named: Raghubir 
who. was certainly an. associate of Ram. 
Autar was. convicted in. the Bhabhak- 


karpur dacoity, in which. case Sheosaran- 
also was implicated: "The. other persons. 


accused. have. for the most part been. 
connected in some. way or another with 
those whom. we have mentioned, but it 
is, necessary to show both from the evi- 
dence of the. approver and. from some 
independent evidence.that, each, and. all 
of-them were members of thé gang. What. 
constitutes membership ofa gang under 
section 400, Indian Penal Code, has been 
discussed. in a judgment of: this Court 
reported .as. Gaya Din v. Emperor 


(2).. There. it was. held’ that- the words. 


"belong to a. gang of persons associated 
for. the purpose of habitually commit- 
ting dacoity" must be read together and 
it. must be.prowed.in respect of each 


person. charged: under. this. section that ` 
his. association with the rest was-for the. 


purpose of habitually. committing dacoity 
along with. them. The learned Judges, 


however, go onto.say that persons may- 


be. convicted’ who have. never actually 
taken: part in any dacoity.and are guilty 


a 7 Ind, Cag, 1006; 18:0, C: 235, 11 Ge Li J. 
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of abetment. only. On the other hand- 
they were: pot prepared to. find that a 
person could be said +o belong to & 
gang of dacoits if his connection with 
the gang was limited to acts which 
amounted neither to. dacoity nor to 
abetment. Generally speaking;-we are 
of opinion that only those persons can. 
be convicted of this offenée who have 
either taken an. active-partin the crime 
or beeh employed- for the purpose of 
Scouting or in other ways facilitating: - 
the commission of the crime.: We are 
not.prepared.to.lay down that a receiver 
of the- property stolen or a persom har- 
bouring a gang is necéssafily a member 
of the gang within the meaning: of sec- 
tion 400; We have thought it necessary 
to state our opinion on this point in 
view- of the appeal of Sheosáran accused- 
with which we shall deal: later. Apart: 
from Sheosaran albthe accused are said 
by the approver- to have taken an active: 
part in one or more of thé dacoities 
and other crimes which. he has describ- 
ed. The following-14 persons have sub- 
mitted appeals. from Jail but have not 
been represented by Counsel, namely:— 
Dojai, Raghunandan, -Kolai, Ram 
Manohar. Nidhi, Makka, Nanhu, Bhabhuti, 
Sher Bahadur, Munnu, Lotawan, Ramphal, 
Umediand Ram Autar Ganjaha, f 
` The learned Additional Sessions Judge 
has. dealt with the- case- of''all these 
persons in detail and'hé-has shown that: 
there is independent corroboration of. 
the approver'’s statement in each in: 
stance, and there ie. no reason: whatever’ 
for suspecting that the approves has 
named any of. these persons falsely; It. 
is not necessary to go into each case- 
separately as we.agree with the-findings: 
of'the lower Court but we-may remark- 
as. to. Ram Manohar that- his defence: 
rather aggravates the case against him;. - 
for on his-own showing one of his rela- 
tions was convicted: in Lucknow of a 
theft of certain guns from: a shop and’ 
one of the: guns taken at the same time 
was. subsequently found: in the posses-' 
sion of the dacoits.. In our-opinion the- 
lower Court has shown no-undue readi- 
ness to convict. the-accused in this. case, 
and he has. required a. High -standard- 
of corroboration: of tlie-approver'$ gtate-.- 
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ment, so high indeed that he has acquit- 
ted 2 or 3 persons &gainst ,whom the 
prosecution had established a reasonably 
strong case. We have no hesitation in 
dismissing all the unrepresented appeals. 
The only appellants who are represent- 
ed by Counsel are Mahabir and Sheo 
Saran. Mahabir, is a Pasi living in 
Tarapur village. The approver states 
that he belonged to the Khajuria gang 
which joined Ram Autars gang for 
.the Kanti dacoity on the 29th of July 
1922. The approver definitely states that 
this Mahabir took part inthat dacoity, 


in the murder of Abrakhan Chaukidar | 


who was shot by Ram Autar on sus- 
picion that he was making reports against 
Bhabhuti accused, and the subsequent 
burglary at Daryabad. Mahabir can give 


no reason why he shouldbe’ falsely | 


named by Darshan, and though charg- 
ed with three separate crimes can give 
no proof of his innocence in any case. 
The pe also says that for a time 
he and Autar lived in the house of 
a certain Santu near Tarapur on the 
request of Mahabir. This statement is 
borne out by the witness Santu, and 
threé other persons have. said that they 


saw Mahabir accused concerting with. 


other persons who have been held to. be 
thembers ofthe gang. Moreover, Khedu 
who is Mahabir's uncle was actually 
convicted of a robbery which according 
to the approver was committed by this 
gang on the 6th of September 1922. The 
lower Court, however, excluded evidence 
as to this crime on the ground that it is 
not a, dacoity, and possibly this fact 
should not be pressed against the appel- 
lant. “Apart from this, however, when 
the 


these have been identified as articles 
.Btolen at the Kanti dacoity. The person 
identifying them (Farzand) is dead and 
the evidence of identification might not 
be sufficient to prove an offence under 
section 412, Indian Penal Code, but 
the finding of these articles -is to some 
extent corroboration of the approver's 
statement that Mahabir took part in 
that dacoity. 1t is alleged that Sahipat 
one of the witnesses who deposed to the 
association of -Mahabir and the other. 
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"him were 


house of Mahabir was searched 
. .certain articles of silk were found and 


' [1924 

accused bears an. enmity owing to a 
case 13 years old, and.the lower Court. 
has laid some stress on this point in fav- 
our of the accused. In our opinion, 
however, this is another -link in the 
chain of evidence against this man. - 
We have no doubt that he was one of 
the gang and. has been rightly con- 
victed.  . š : 

There remains the case of Sheo Saran. 
This appellant is a Sonar youth not more- 
than 20 years of age and he was put 
on, his trial in the Bhabhakkarpur 
dacoity case.. The facts proved against 
that Raghubir one of the 
dacoits was captured in a well in Sheo 
Saran’s house, and that Sheo Saran him- 
self dug up some of the stolen property 
and handed it over to the Police. On 
these facts he was convicted of an offence 
under section 412, Indian. Penal Code, 
but he was acquitted on appeal. .For ` 
the purposes of this case we can regard 
the evidence against Sheo Saran as res 
integra and we may leave out of .ac- 
count his trial and acquittal of an offence 
under section 412. What we have: to 
consider is whether the evidence against 
this man is sufficient to ‘show that.he 
was-a member of the gang. Neither 
the fact that he produced the stolen pro- 
perty nor the fact that one of the dacoits 
was found in his well proves that Sheo 
Saran took part in any dacoity or that 
he actively assisted in facilitating any 
such crime. The approver knows very 
little about tis man. He himself took 
part in no crime before May 1922 and his 
first statement is that he joined.the gang 
at that time when he returned from Bah- 
raich. He heard all about the Bhabhak- 
karpur dacoity when he joined the 
gang because he took part in the attempt- 


.ed murder of Gur Prasad who was 


a witness in the case, as well as in the 
murder of the constable Sidhgopal. Later 
in his statement he asid that he had joined 
the gang in January but this appears 
to have been stated only to explain the 
fact that he was present at the consulta- 
tion before the Bhabhakkarpur dacoity. 
We think it doubtful whether he really 
was present at that consultation and, there- 
fore, his evidence that Sheo Saran was 
also presentis not of much value. Nor do 


> 
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we believe that a youth of about 18by. 


caste a Sonar would have been taken 
into the [confidence of a gang of dacoits 
before the commission of the crime. The 
rest of the evidence against him is that 
he was seen talking to Raghunandan ac- 
cused and Ram Autar and that he was 
seen with others on the night of the 
Makhdumpur dacoity which took place 
in January 1922. The association with 
Raghunandan cannot be assumed to be 
guilty because Raghunandanlived in the 
same village in the next house but .one, 
and even dacoits have some ordinary 


intercourse with their neighbours. As to, 
the evidence of the witnesses who saw 


_him with other members of the gang on 
the night of the Makhdumpur dacoity 
this is an isolated statement which re- 
ceives no corroboration from any other 
source, forthe approver knew nothing 
about the Math dam par dacoity and no- 
body else has made any statement as to 
the persons who took part in it. We 
are not satisfied that Sheo Saran was 
actually a member of the gang at the 
time of the Bhabhakkarpur  dacoity. 
After that he was on his trial for dacoity 
and subsequently re-arrested in the 
present case and thereis no suggestion 
that he could have taken part in any 
subsequent offence. Weare, therefore, of 
opinion that his appeal must be allowed, 
The lower Court has sentenced these 
persons to terms of imprisonment rang- 
ing from 7 to 2 years. It does not 
appear to usto be consistent with the 
finding that they were active members of 
a gang of dacoits who committed numer- 
ous murders, to award a sentence in each 
case which would ordinarily be inflicted 
for the commission of a single offence of 
dacoity even where no deadly weapons 
were used, : 
We are informed that the lower Court 
awarded these light sentences because 
of certain words contained in’ the un- 
“reported portion of the judgment of this 
Oourt in Gaya Din v. Emperor (2). 
We have been shown the passage referred 
‘to and we wish to make it clear that 
there is nothing in those words to suggest 
that 7 years should be regarded as the 
maximum punishment for persons con- 
vieted of an offence under section 400, 


Indian Penal Code, even where there are’ 
no special circumstances to call for a 
higher penalty. In the ease before us 
the Crown has not appealed on the ques- 
-tion of sentence andno notice has been 
issued to any of the appellants. We, 
therefore, think it proper to take -no 
further action in the matter. and to 
merely uphold the sentences inflicted on 
all the appellants except Sheo Saran 
whose appeal is allowed and who is de- 
clared to be acquitted. 

K. 8. D. a 

One appeal allowed, rest dismissed. 


ALLAHABAD HIGH COURT. 
OnixiNAL REFERENOR No. 203 or 1994, 
April-22, 1924. 
Present:—Mr. Justice Boys. 
QALANDAR SINGH-—APPLICANT 

T versus ae 
MUHAMMAD RAZA KHAN AND orners 

: —OpposiTe PARTIES. : 

Criminal Procedure Code (Act V of 1898), ss. 417, 
488—Acquittal—Reference by Sessions J 
eee by Government, absence of—Interference 
by High Court, 

Tt is not in accordance with the practice of the 
Allahabad High Court to interfere with an acquittal 
ona reference by a Sessions Judge where the 
Government can a under section 417 of tha 
Code of Criminal Procedure and has not done so. 
- Criminal reference made by the. Seé- 
sions Judge, Mainpuri, dated ‚the 26th 
March 1923. . 2 

JUDGMENT.—This is a Reference 
by the Sessions Judge of Mainpuri 
recommending that the acquittalof one 
-of the two parties in the cross riot cases 
be set aside on the ground that the 
finding that the persons acquitted had- 
exercised a right of private defence was 
wrong. It is, I believe, not in accordance 
with the practice of this High ‘Court to 
interfere on a reference by a Sessions 
Judge where the Government could have 
appealed under section 417 of the Code 
of Criminal Procedure and has not done 
so. lam confirmed in this view by the 
Government Advocate. In this case the 
acquittal was brought to the attention of 


INTZAR AHMED V. SAMIDAN. 


thé Sessions Judge by an application 


in revision by- a private complainant 
though he himself'says further that even 
*part from such application he would 


have thought it desirable to refer the | 


case to the High Court in consequence 
of the view -that he had formed, and 
expressed: in trying the other appeal in 
the cross-case. It wassimilarly open to 
the ‘applicant to move the District 
Magistrate, to: move the Government and 
this was the proper course for -him to 


' adopt.. As this is merely a question of 


procedure by which I am- bound not 
affecting the merits into which I have 


° not entered, I direct, in returning the 


reference to the Sessions Judge, that 


- the record be placed before the District 
` Magistrate for his consideration. 


Z. K. Application dismissed. 





|. OUDH JUDICIAL COMMIS- 


I neglect 


_ Fyzabad; dated the 16th February 1924. 


SIONER’S. COURT. 
RzrmsRENOB No. 6 or 1924. ` 
March 18, 1924. I 
Present;— Mr. Kendall, A. J. C. 
INTZER:AHMED- — AccusRp— 
I . _ PETITIONER 
| : versus 
-Miusammat SA:MIDAN—OOMPLAINANT— 
: : . OPPOSITE PARTY: 
. Criminal Procedure Code (Act V of ae 8. 
488—Mtintenance proceedings— Evidence of re- 
füsal or neglect, absence of—Order, whether can be 
made. , 


' C CRIMINAL 


` The efsential for a proceeding under section 
'488-of-£he Oriminal Procedure Code: is"that the 
person. proceeded against should: have neglected: 
or refused to maintain his wife or child unable to 
maintain itself! Inthe absence ofevidence of such 


not be justified on the mere ground that the 
person proceeded against is willing to maintain the 
npplicant. ` HEN . 
< Oase reported by the Session Judge, 


‘"Mr-H: N. Das, for the Applicant. 
“phe Government Pleader and Mr. 
Niamatullah, for the Opposite Party. ` ' 
' ORDER.-—This a Reference. under 


1 


- gection 438 of.the Criminal Procedure: 


Godeby the learned: Sessions Judge of- 
Y'yzabad; recommending that the order of 
jnaintenance passed by-Babu-RanrBihari' 


s f citi ant qanmi 


-person proceeded: against 


or refusal, an order under this section. can~. 


- Fiefa 


Sahi, a Magistrate, against the applicant 


Munshi Intzar Ahmed, be set aside on tlie 
ground that it was not passed on any 
legal evidence. I n 

The complaint under’ section 488, 
Criminal Procedure Code, was nads by 
Musammat Samidan forthe maintenance 
of her two years’ old daughter, Musammat 
Rafig-un-nisa. The Magistrate recorded 
Musammat Bamidan's statement ox "the 
back of Ker complaint and issued sum- 
mons to the applicant, who appe&red' and 
made a statement, in which he admitted 
that the complainant was his wife and 
Musammat Rafiq-in-nisa was his daugh- 
ter, and that he was willing fó maintain. 
the latter: No other evidence was `re- 
corded. ` J E 
~ It is clear that the order passed by the 
Magistrate was bad in law. The first 
essential for proceedings. under section 
488, Oriminal Procedure Code, is that the 
should have 
neglected or refused to maintain his wife 
or child unable to maintain itself. 
There is- no-evidence whatever’ on this 
point. The question of jurisdiction is 
also raised, and’ evidence’ is necessary 
on this point too to show whether with 
reference’ to the provisions of sub-section 
(8) of section 488, Criminal Procedure 
Oode, the proceedings can properly be 
takenin the District of Sultaipur: 

The reference is: accordingly accepted 
and: the order of the Magitrate set aside. 
There'is no reason why the complainant, 
if she really has grounds for liet'coti- 
plaint, should not institute a fresh: 
proceeding and’ lave Her evidence and’ 
&ny other evidence that muy be ne- 
cessary ‘recorded’ by’ the Magistrate; 
The Magistrate: has recorded & very: 
long'note whichis apparently intended 
to be.by way of explanation of his’ pre- 
vious order. He has given himself a. 
great deal of unnecessary trouble. It'i8: 


` not necessary or even. proper on these. 


occasions forhim to'eriticise the. order 
of the District Judge.: All: that is nè- 
cessary: is for him to explain the. points. 
oh which the District Judge. has differed 


.from him, for the information of the’ 


Court to-which the Judge's order is 
referred,” >- - I x 
Z K; Itefevence-accepted, 
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PATNA HIGH COURT. 
` CRIMINAL REVISION. No. 281 or 1924. 
‘June 25, 1924. - 

Present: —Mr. J ustice Kulwant Sahay. 
RAMANAND LAL— PETITIONER 
versus 
ALI HASSAN AND OTHERS— 
OPPOSITE- PARTY, 

‘Criminal Procedure Code (Act y of 1898), ss. - 809, 
203, 408, 494 (a)—Discharge of accused, whether 


debars fresh complaint on same facts—Enquiry into’ 


offence, scope of—Magistrate, whether confined to 
particular form. 

An order made under section 494 (a) of the 
Oriminal Procedure Code is an order of discharga 
of the accused person and, therefore, section 405 
does not debar the enterteinment i a fresh com- 
plaint on the same facts. [p. 690, col. 2 

There is nothing in law to prevent a Magistrate 
from entertaining a complaint after the discharge 
of the accused person in a previous Police cass on. 
the same facts . 691, col 1] 

Dwarka Nath 
28 O 652; 5 O. W. N. 457, Mir mad Hossein v. 
Mahomed Askari, 29 C. 796, 6 GO. 
Biju Singh v. Emperor, 38 Ind. E 328, 2 
P.L.J. 34; 18 Or. L. J. 296; 3 P.L. W. 439, 
referred to 

Criminal revision from an order of the 
Sessions Judge, Saran, dated the 10th 
"March 1924, upholding an order of the 
Sub-Divisional Magistrate, Siwan, dated 
the 30th January 1994. 

Mr. Hareshwar^ Prosad Sinha, for ihe 
Petitioner. 

Messrs. Hasan Imamand G. C. Pal, 


for the Opposity Party. 


JUDGMENT.—This is an appli- 
cation in revision against an order passed 


by the Sub- Divisional MagistrateofSiwan, . 


dated the 30th January 1924, whereby 


he dismissed the complaint of the 
petitioner under section- 203 of the’ 
Oriminal Procedure Code. The facts of- 


the case are shortly these: 

The petitioner is a Sub-Inspector of 
Police. In October 1923 he was incharge 
. of Barharia Police Station. His case 
is that on the 8th of October 1923 at 
&bout.6 -p. M. he left Barharia Police 
Station along with Mohammad Ibrahim 


Dafadar to investigate a case under sec- 
tion 357, Indian Penal Code, at Nabihata.’ 


When. he reached a mango tope in Seo- 


dhar-hata on his way to Nabihata, the. 


accused ‘persons armed - with sticks, 


falsas and sword-sticks waylaid him, he. 
Was assaulted; his gun was snatched, 


44 
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‚of Rs. 200 and Hs. 


ondal v. bal Madhab Banerjee, I 


dej 


away: and he was compelled to write. 
four handnotes for the aggregate sum 


^ of Rs. 2.050 in favour ef Ganesh Prasad 


Singh otherwise known as Kail’ Babu. 
He was further made to write tivo letters 
to the Babu asking him to send two sums 
300 through thé 
Dafadar Ibrahim “and Ramphalgaddi 
Chaukidar. The Dafddar Ibrahim was 
made to sign two handnotes for Rs. 61 
and Rs, 107. After this the accused 
persons went away ‘and-‘the petitioner 
with the Dafadar left. the place and 
returned to the Police Station at Barharia. 
The same night he went to Siwan and 


‘saw the Divisional Inspector, and in- 


formed him about the occurrence and 
gave him his statement in writing. A 
case was thereupon started by' the Police. 
against the accused and charge-sheet was 
submitted against some of them under 
sections 147 and 347, Indian Penal Code. 
The Police case was ‘instituted on the 
9th of October 1923. Subsequently. before 
examination of witnesses, the Court Sub- 
Inspector, who was the Public Prosecutor 
filed an application on the 15th -Decem- 
ber 1923 under section 494 of the Code 
of Oriminal Procedure for leave to with- 
draw from the prosecution, and although 
a telegram was sent by the petitioner to 
the Sub-Divisional Magistrate protesting 
against the withdrawal, the  Sub- 
Divisional Magistrate by his order dated 
the 15th December 1923 gave his consent 
to the withdrawal and under section 
494 (a), Criminal Procedure Code, he 


` directed the accused persons to be, dis- 


charged.. Thereupon the present com- 
plaint was made before the Sub-Divi-- 
sional Magistrate on. the 23rd January 
1924. The learned Magistrate examined 
the complainant on oath and passed the 
following order: “Statement of com- 

plainant recorded. Put wp previous ` 
record. Orders reserved till 25th January. 
1 shall pass orders after going through 
the Police record.” ~ On the 25th January, 
the order-sheét shows that the Police 
record. had not been received up to that' 
date, and the case was accordingly 
adjourned to 28th January. The Sub- 
Divisional Magistrate, however, asked, 


‘the complainant by his order of the 25th 
J anuary to show rulings, if any, which - 


` 
. 
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- authorised the complainant to file a 


D 


complaint after the accused persons had 
been discharged under section 404, Crimi- 
n&l Procedure- Code. On the 28th of 
January the complainant -was heard 
but the case diary had not been 
received till that date, and the case was 
ordered to be put up the next day. On 
receipt of the case diary on the-29th of 
January the learned Sub-Divisional 
Magistrate perused the Police _ record 
and on the both of January he passed 
his order dismissing the complaint under 
section 203, Criminal Procedure Code. 
The learned Sub-Divisional Magistrate 
held that the Police papers showed that 
the story of the cómplainant was nof 
reliable and as the accused persons had 
been already discharged he thought it 
unnecessary: to issueprocess against them 
and place them on. trial which would 
cause harassment to thé accused persons. 
He further held that it was doubtful 
whether in a case where the accused have 
been discharged under ‘section 494, 
Criminal Procedure Code, proceedings 
can be'revived against them on a fresh 
complaint filed by the complainant on 
the same facts, 

Two points have been taken by the 
learned Vakil for the petitioner before 
me. The first point is that the learned 
Bub-Divisional Magistrate was wrong on 
the merits to dismiss the complaint 
under section 203 and, secondly, that 
the discharge of the accused persons 
under section 494, Criminal Procedure 
Code, did not debar the Magistrate from 
entertaining a complaint upon the same 
facts. š s 
` Ishall take-up the second point first. 
The learned Magistrate says that he has 
not been able to findiany definite ruling 
on the point, but he referred. to the ob- 
servations of Jwala Prasad, J., in the case 
of Biso Ram v. Emperor (1) where his 
Lordship observed: “True itis that an 
order of discharge under section 494 (a) 


- or under section 253 in a warrant-case 


does not necessarily preyent the. Magis- 
trate from taking cognizance of a com- 


` plaint on the same facts, but an order of 


discharge cannot be set. aside: and 


(1) 00 Ind, Cas, 70; 23 Or. L, J. 236. . 
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prosecution started afresh unless there . - 
are new-materials before the Magistrate 


which were not before him formerly, and '' 
upon those materials there is a possibility 
ef aconviction of the accused persons." 
Section 403 of the Code of Criminal 


. Procedure provides that a person once 


convicted or acquitted is not liable to be. 
tried again for the same offence but the 
explanation attached to that section 
states that the discharge of an accused 
person is not an acquittal for the purpose 
of that section. The order made under 
section 494 (a) is an order of discharge of 
the accused person, and, therefore, sec- 
tion 403 does not debar the entertainment 
of the fresh complaint in the present~ 
ease, In the Full Bench case of Dwarka 
Nath Mondal v. Beni Madhab Banerjee 
(2) it was held by majority of the. Full 
Bench that a Presidency Magistrate is- 
competent to  re-hear . à warrant-case 
triable: under Chapter XXI of the Code 
of Criminal Procedure, in which he 
has discharged the- accused person. 
A subsequent Full Bench of the same 
High Court in the case of Mir Ahmad 
Hossein v. Mahomed Askari (3) has held 
that a Magistrate in a warrant-case hav- 
ing passed an order of discharge is com- 
petent to take fresh proceedings and 
issue process against the accused in res- 
pect of the same offence without an order ` 
for further enquiry being passed under - 
section 437 of the Criminal Procedure 
Code having the effect of setting aside 
such order of discharge. The first Full 
Bench referred to the powers of a Presi- 
dency Magistrate and the second Full 


-“ Bench referred to the powers of a Mofas- 


sil Magistrate, and it was held that there 
was no distinction between the two. 
A -Division Bench of this Court in 
the case. of Biju Singh v. Emperor 
(4) has held that there is nothing in 
the Code of Criminal Procedure to 
prevent, a Magistrate from entertain- 
ing a šecond complaint after an order 
of discharge by another Magistrate and 
the two Full Bench decisions of the 
Calcutta High Court referred to above 


(2) 28 O. 652, 5 O. W. N. 457, — - 
f 29 9. 726; 6 g W, N 633. E" 
“Cas, 398; 9 P. L.J, 34; 
J. 296; 3 P. L. W. 432 ‘ae SECUN 
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were followed. In the case of Emperor 
v. Sheikh Idoo (b) Mr. Justice Holmwood 
. and Mr. Justice Imam. held that an order 
of discharge does not operate as & bar to 
fresh proceedings being taken before a 
competent Magistrate upon complaint or 
upon & Police report, or under section 190 
(e) of the Oriminal Procedure Code, and 
the decision of the Full Bench in the case 
of Mir Ahmad Hossein v. Mahomed 
Askari (3) was referred to. Mr. Hasan 


Imam who appears for the opposite party ' 


in the present case concedes that, having 
regard to the authorities, there was 
nothing in lawto prevent the Magistrate 
from entertaining the complaint filed by 
the petitioner in the.present case after 
the discharge of the -accused persons in 
the previous Police case. 

As regards the merits, I am of opinion 
that there is no reason to interfere with 
the order ofthe learned Sub-Divisional 
Magistrate dismissing’ the complaint 
under section 203, Oriminal Procedure 
Code. It has been ar gued ‘by the learned 
Vakil for the petitioner that once a 
Magistrate takes cognizance of an offenee 
on complaint and examines the complain- 
ant upon oath under section 200 of the 
Oriminal Procedure Code, he is bound to 
issue process against the accused persons 
unless he thinks fit, for reasonsto be re- 
corded in writing to postpone the issue 
of process under section 202 of the Code, 
and in that case he is required either to 
enquire into the case himself or direct an 
enquiry by a Magistrate’ subordinate to 
I or bya Police Officer or by such 
other person as he thinks fit for the pur- 
pose of ascertaining the truth or false- 
hood of the complaint. In the present 
case itis argued that no reasons have 
been recorded for postponing thé‘ issue 
of the process, and the learned Magistrate 
has not enquired into-the casé himself or 
directed an enquiry or investigation by 
another Magistrate or Police Officer or 
other persons. It has further been 
contended -that it was not open to 
the learned .Magistrate to dismiss 
the complaint on an ‘examination of 
the Police papers in connection with 
the investigation on. the information 


© son Lo S 488; 40 O. 71; HOME 
13 Or, L. J, 488 
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given by the petitioner to the Police: As 
regards section 202 ofthe Criminal Pro- 
cedure Oode, I find that the learned 


Magistrate in his order of the 28rd 


January. 1924 gives a reason for postpon- 
ing the issue of process. He says ‘‘Orders 
reserved till 25th January, I shall pass 
orders after going through the Police 
record.” There is, therefore, a reason 
given for postponing the issue of process, 
namely, that he wanted to look into the 
Police records. As regards the conten- 
tion of the learned Vakil for the peti- 
tioner that the Magistrate could postpone 
the issue of process only if he thought an 
enquiry to be necessary either by himself 
or by another Magistrate or Police Officer 
and that n> enquiry had been made, I am 
of opinion that the enquiry contemplated 
by section 202 by the Magistrate himself 
does not necessarily mean an enquiry by . 


examining withesses or by holding an 


investigation into the case. Itis open to 
the Magistrate to investigate into the 
matter in order to ascertain the truth or 
falsity of the complaint in any way he 
thinks proper. In the present case an 
investigation had been made by the 
Police and witnesses had been examined 
by the Investigating Police Officer,’ and. 
there was nothing in law to prevent the 
Sub-Divisional Magistrate from looking 
into those papers for the purpose of as- 
certaining the truth or falsehood of, the 
complaint. The enquiry ‘contemplated 
by section 202 is not limited to any par- 
ticular form of enquiry and if upon look- 
ing into thé Police papers, the learned 
Sub-Divisional Magistrate was satisfied 
that it was not a fit case in which process 
ought to be issued against the accused 
person, T see nothing wrong in law in the 
Magistrate doing 80. As regards the 
contention that it was improper for the 
Magistrate to look into the Police papers, 
I see nothing improper therein either. 
In his petition of complaint the 
petitioner had stated under heading 
6 that “the entire’ detail of the occur- 
rence as if took place was  atonce 
reported to the Inspector of Police, 
Siwan, on which First Information. 
Report was drawn up and. Case No. 2 
dated 9th October 1923, section 395, 
Indian Penal Code, was started, The said 
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First Information- Report contains all the 
facts of the occurrence in detail”. “That 
the Inspector and the Sub-Inspector of 
the Police, Siwan, investigated the case, 
and the investigation’ was supervised by 
the then Superintendent of. Police of 


Saran, who found the case to be true and. 


well proved and then a charge-sheet 
under sections 147 and 347, Indian Penal 
Code, against the accused persons Nos. 4, 
6, 8, 10, and 11 on bail and Nos. 1, 2, 3, 5, 
7, 15, 16, 17 and 18 as absconders was 
submitted." Therefore, the petitioner 
himself in his petition of complaint had 
referred to the First Information Report 
‘lodged by him before the Police and the 
investigation made“into the case by the 
Police,and theMagistrate, theréfore, acted 
ç properly in looking into those papers 
efore ordering the issue of process 
against the accused. The learned Sub- 
Divisional Magistratein his order dismiss- 
ing the complaint has'considered all the 
facts very carefully and after going 


through all the papers on the record, I am 


clearly of opinion that-there was nothing 
improper or illegalin the order passed 
by the learned Sub-Divisional Magistrate 

P the complaint was rightly dismiss- 


I see no reason to interfere with the 
order complained against and I dismiss 
this application. 


K. 8. D, Application dismissed. 
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ALLAHABAD HIGH COURT. 
CRIMINAL RevisieN No. 155 or 1924. 
May 14, 1924. 
Present:——Mr. Justice Boys. , 
GANGA BAHAI—APPLICANT 
| ' tersuts I 
EMPEROR—OrrosirE PARTY. 
Criminal Procedure Code (Act V of 1898), s. 842 
—Ezamination of accused, absence of—1Im egularity. 
The failure to examine an accuse nin ac- 
cordance with the provisions of section 342 of the 
- Criminal Procedure Code is a mere irregularity 
nnd is not an illegality which vitiates the whole 


Criminal revision against an order of 
the Sessions Judge, Meerut, dated the 
' Sth of March 1924, 


INDIAN CASES. 


. 8ub-Inspector. 


Dom. 


Dr. K. N. Katju, for the Applicant. 

The Assistant Government Advocate, 
for the Orown. moe 

JUDGMENT.—I this case three 
persons, a father, a son and the son's wife 
were-convicted under section 182 of the 
Indian Penal Code of having given false 
information to the District Magistrate in 
that they complained to' him that the 
son's wife had been raped by a certain 
They made between 
them two complaints, one on the 8th of 
September and the other on the 6th of - 
November 1923; while the offence was 
alleged to have been’ committed on as 
long before as July the 25th 1923. The 
complaints were dismissed by the Dis- 


- trict Magistrate under section 203 of the 


Criminal Procedure Code. The three 
accused were prosecuted to conviction 
under saction 182, Indian Penal Code. 
The father, the present applicant before 
me, Ganga Sahai, is sentenced to four 
months' rigorous imprisonment and the 
son and his wife to fines of Rs. 25- each. 
Ganga Sahai went up in appeal to the 
Sessions Judge andhas now come uphere 
in revision. On his behalf.three points 
are taken, (1) that he had no guilty 
kuowledge that tbe complaints were 


. false. , The learned Judge has given 


reasons for holding that he had guilty 
knowledge and his conclusion being 
clearly a finding of fact, this Court would 
not,except under very exceptional cir- 
cumstances, enter into it. Those excep- 
tional circumstances do not exist here. 
(2) The second objection is that the ac- 
cused was not examined at the end of the 
trial as he should have been in accord- 
ance with the provisions of section 342 
of the Oriminal Procedure Code. This 
was certainly an irregularity but in the - 
absence of any decision of this Court 
that such an irregularity necessarily 


. amounts to an illegalijy vitiating the 


whole trial, I am certainly not going to 
so hold. It wasan irregularity and in 
some cases such an irregularity might 
very gravely prejudice the accused. 
Nothing has been shown to me here to 
cause me to believe not do I believe that ` 
the irregularity, in this case was the cause 
of any prejudice whatever. There is not 
even a suggestion that the Pleader for 
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the accuged did not argue the case, and 
"defence witnesses were called showing 
that the accused was under no sort of 
` misapprehension. Ihold that there is 
no force in this objection. (3) The third 
ground is that the act of the accused in 
making the complaint which he did to 
the District Magistrate and in abetting 
the complaint made by his scn and his 
son's wife was doing an act which if it 
could be prosecuted at all should have 
been prosecuted as an offence under sec- 
tion 211, Indian Penal Code. He was, iu 
fact, prosecuted under section 182, Indian 
Penal Code. It is suggested that this is 
an illegality. If itis, Ican only suggest 
that it is an illegality by.which the 
. accused has very considerably benefit- 
ed. IfI were to accept this objection 
and set aside the conviction I should 
have to order his re-trial under section 
211, Indian Penal Code, and he would, if 


convicted, get a more serious sentenee. ' 


The objection has not been pressed. ‘The 
prosecution which was sanctioned was a 
prosecution for giving false information 
and the accused was tried for giving false 
information. Under those circumstances 
the last thing he can possibly suggest is 
that he was prejudiced by not being 
tried under section 211, Indian Penal 
Code, and the rule against minimising 
offences is only intended to cover cases 
where a Court secures a jurisdiction 
thereby which it would otherwise not 
have and thereby prejudices the accus- 
ed. There is no force inthisrevision. It 
is dismissed. i 


Z. K. Application dismissed. 





PATNA HIGH COURT. 
CRIMINAL REyIsIoN No. 556 or 1923. 
: November 19, 1923. 
Present :—Mr^Justice Kulwant Sahay. 
In re GANGA BISHUN SINGH— . 
SECOND PARTY—PETITIONER ' 


versus 
RAJO OHAUDHRI—First Partx—- 7 


OPPOSITE PARTY, 
Criminal Procedure Code (Act V of 1898), s..~145, 
oceedings under—Likelihood of breach of peace— 
M. agistrate, duty of. ; ` 
In.order to agsume jurisdiction under section 


145, Criminal Procedure Code, a Magistrate has 
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to satisfy himself about the likelihood of a breach 
.of the peace. He must exercise his own judgment 
upon materials ‘placed befdre him and must arrive 
at a conclusion as to whether there is a likeli- 
hood of-a breach of the peace. He would not be 
justified in acting merely upon the expression of 
an opinion by the Police and if by exercising his 
own independent judgment he comes to the 
conclusion that there is a likelihood of a breach of 
the peace, it is his duty to assume jurisdiction 
under section 145 although the Police is of opinion 
that there is no such likelihood. [p. 694, col. 2] 
If, 1n the pro ings so drawn up, a reference 
is made to the Police report or to the petition of 
aparty and these documents state that there ig 
no likelihood of a breach of the peace that 
circumstance wil not ‘by itself take away the 
jurisdiction of the Magistrate to initiate pro- 
ceedings under section 145, if he is satisficd that 
there is a likelihood of* the breach of the peace. 
[p. 695, col. 1.] ; 
Kulada Kinkar Roy v. Danesh Mir, 33 O. 33; 10 
O. W.N. 257,2 C L J. 271; 9 Cr. L. J. 670, Ram 
Saroop Chaudhury v Darsono Koer, 58 Ind. Cas. 
252; 1 P., L. T. 387; 21 Or L. J. 748 and Maharaj 
Bahadur Singh v. Raja Ranjit Singh Bahadur, 11 
C. W. N. 835, 6 Or. L. J. 36, referred to. 
Oriminal revision from an order of the. 
Sub-Divisional Officer, Muzafferpur. 
Mr. S. P. Varma, for the Petitioner. 
Mr. P..C. Rai, for the Opposite Party. 
JUDGMENT.—This is an applica- 
tionin revision by the second party in 
a proceeding under section 145 of the 
Criminal Procedure Code. The dispute 
relates to a plot of land bearing Survey 
Plot No. 112 in village Bishunpur 
Harihar, Thana Basuraj. The first party 
appears to have purchased a portion of 
this plot, and the second party has taken 
a mortgage of the remaining portion of 
the' said plot, and the dispute is as 
regards the portion which the second 
party saysis included within his* mort- 
gage while the first party claims it to 
- be included within his deed of sale. The 
learned Deputy Magistrate has found I 
that the first party is in possession of 
the disputed land and he has made an 
order under section 145 in his favour. 
Upon the finding which is based on a 
consideration of the evidence in the case 
there is no ground for interference with 
the order of the learned Deputy’ Magis- 
trate. The point, however, taken by the 
` learned Counsel for the petitioner is that 
in the proceeding wn up under sec- 
tion 145 by.the learned Magistrate it is 
recited that he was satisfied about the 
likelihood of a breach of the peace from 


- 
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the report ofthe Police, dated the 13th 
February 1923, and the petition filed by 
Ganga Bishun Singh, second party, on 
27th March 1923; and as neither of these 
two documents shows that there was & 
likelihood of the breach of the peace, 
the learned Magistrate had no jurisdic- 
tion to initiate the proceedings under 
section 145 of'the Criminal Procedure 
Code. j 

What happened was this. On thé 
20th of January 1923, the first party 
filed an application before the learned 
Deputy Magistrate, wherein he set out 
the fact of his purchase of a portion of Plot 
No. 112 under a deed of sale dated the 
llth of January 1922, and he alleged that 
` he had grown crops on the ten kathas of 
land in dispute which had been forcibly 
cut and taken away by the second party, 
upon which a complaint had been lodged 
before the Police, but the Police had 
taken no action thereupon, and that 
when the petitioner wanted to cultivate 
the said land again the opposite party 
had raised objection and there was a 
likelihood of the breach of thb peace, and 
he prayed for proceedings under sec- 
tion 144 of the Criminal Procedure Code. 
The learned Magistrate thereupon’made 
&n. order upon. the Police to enquire and 
report under section 144. The Police 
submitted a report on the 13th - February 
1923 in which it was stated that the 
second party had been in possession of 
the land in dispute and that the first 
party was trying to take possession 
thereef; that the dispute was purely of 
civil nature and that there Appears to 
be no likelihood ofa breach of the peace. 
The learned Magistrate received thia 
report on the 22nd of February 1993, 
and on that day he ordered the produc- 
tion of documentary evidence, Docu- 
ments were produced before him on the 
9th of March, and on the 10th. of March 
he considered the evidence and came to 
the conclusion that the second party had 
prima facie no right to the land in 


dispute and ordered issue of notice under- 


section 144, Criminal Procedure Code, 
forbidding him from interféring with 
the cultivation of the land by the first 
party, and requiring the second party 
to show cause by the 26th of March 1923, 


` 
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On the 27th of March 1993, the second 
party, who is the petitioner in this Court, 
filed a petition before him in which he 
alleged that the landin dispute was in 
his possession and that he was in- peaceful 
cultivation of the said land, and that the 
first party wanted to take illegal posses- 
sion thereof. He, however, stated in para- 
graph 2 of the petition that there was 
absolutely no apprehension of any breach 
of the peace with respect to Plot No. 112. 
The learned Deputy Magistrate heard 
the parties, and he was of opinion that 
as the title-deeds were not clear, the 
question. of possession ought to be 
determined, He, therefore, cancelled the 
proceedings under section 144, and 
ordered that proceedings under Bec: 
tion 145 be drawn up, In accordance 
with this order the proceeding referred 
to by the learned Counsel for the pet- 
itioner was drawn up, in which it was 
stated that the Magistrate was satisfied 
of the likelihood of a breach of-the peace 
from the report of the Policé, dated the 
13th February 1923 and the. petition 
filed by the second party on the 27th 
of March 1923 mentioned above, No 
doubt the two documents mentioned in 
the proceedings as drawn up by the 
learned Deputy Magistrate state that 
there was no likelihood ofa breach of 
the peace; but it was for the Magis- 
trate to come to a decision as to whe- 
ther there was or was not a likelihood 
of a breach of the peace. The Magis- 
trate in order to assume jurisdiction 
under section 145 had to satisfy himself 
about the likelihood of a breach of the 
peace, He was to exercise his.own judg- 
ment upon the materials placed before 
him, and to arrive at a conclusion as to 
whether upon the materials placed before 
him there was a likelihoodjof a breach 
of the peace. He would not be justified 
in acting merely upon the expression 
of an opinion by the Police, and if by. 
exercising his own independent judg- 
ment he came to the conelusion that 
there was a likelihood of a breach of 
the peace, it was his duty to assume 
jurisdiction under section 145, nlthough 
the Police were of opinion that there 
was no such likelihood. From the facts . 
stated above, it is clear that therewere ` 
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sufficient materials before the learned 
Depüty Magistrate when he passed his 
order in the order-sheet, on the 27th 
of March 1923 directing that proceed- 
ings under section -145 be. diawn up. 

. If, in the proceedings so drawn up in 
the office, a reference is made to the Police 
report and to the petition.of the second 
party, dated the27th March 1923, which 
documents state that there was no like- 
lihood of & breach of the peace, that will 
not by itself take away the jurisdiction 
of the Magistrate to initiate proceedings 
under section 145 if he was satisfied 
that there was alikelihood of the breach 
of the peace [see the observations of 
Rampini and Mookerji, JJ., in the case 
of Kulada Kinkar Roy v. Danesh Mir Q)]. 

Reference has been made by the learned 
Oounsel for the petitioner to the case 
of Ram Saroop Chaudhury v. Darsono 
Koer (2) where Mr. Justice Sultan Ahmed 
set aside a proceeding under section 
145, Oriminal Procedure Gode, -on the 
ground that it was founded upon a-Police 
report in which there was nothing to 
suggest that there was an apprehension 
of & breach of the peace. The learned 
Judge there.observed that the Magistrate 
having drawn up the proceedings upon 
the report of the Inspector of Police 
he would decline to refer to earlier 
reports of certain other Police Officers 
to show that there was likelihood of a 
breach of the peace. However, as was 
observed by Mr. Justice Mitter in the 
case of Maharaj Bahadur Singh v. Raja. 
Ranjit Singh Bahadur (3) each case must 
be judged on its own merits. Here 
although the proceeding drawn up 
was based on the Police -report, 

there were other materials before the 
Magistrate upon which he was 
satisfied about the likelihood of the 
breach: of the peace, and, in fact, the 
report itself” does contain sufficient- 
materials to enable the -Magistrate 
to form his own opinion about the 
existence of likelihood of a breath of the 
peace. Therefore, although the Police 
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(1) 33.0. 33, 10 O. W. N. 257,20.L J. 271; 2 
Or. L J 670. 
) 58 Ind. Cas 252, 1 P. L. T 387,21 Or. L, J. 
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(3) 11 Q. W. N. 835; 6 Or. L. J. 36, 
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might havé reported that in their opinion 
there was*no likelihood of & breach of 
the peace, the Magistrate on considering 
the report was entitled to come to'& 
different conclusion of his own and to 
initiate proceedings, if he thought it 
necessary to do so. The. ground taken by 
the learned Counsel for the petitioner 
fails. -` 

This application must, 
dismissed. 

Z. K. 


therefore, be 


Application dismissed. 
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ALUAHABAD HIGH COURT. 
OCBIMINAL Revision No. 140 or 1921, 
. April 22, 1924. 
Present :—Mr. Justice Daniels. 
: HAPOO MAL—APPLICANT 
i versus ` 
EMPERO R—Oerosrr8 Party.’ 

Penal Code (Act XLV of 1800), s. 200— Public 
nursance—Obstruction of trafic erson responsible 
for obstruction, whether guilty.. 

Noone is allowed to “aake abs of his premises 
in ma a W&y as to interfere with the rights of the 
publie. 

If a crowd collects in a street and obstructs the _ 


tréffic so as to cause s nuisance, heen who is , 


directly :responsible for the crowd co 
less but more guilty than the other persons who 
form the crowd, and this is equally the case whe- 
ther he happens to be inside or outside his — 
shop when the Police appears [p. 696, col. 1.] 

Criminal revision from an order of 
the Sessions Judge, Muthra, dated the 
25th January 1924, 

Mr. Nehal Chand, for the Applicant, 

The Assistant Government Advocate, 
for the Crown. 

JUDGMENT.—The atulicunt Hap- ` 


ecting is not 


poo has been convicted along with ~a . 


number of other persons of committin 

public nuisance under section 290 of-the 
Indiar Penal Code and hie conviction has 
been upheld by the lower Appellate Court. 
It appears that there was a very large 
crowd of pérsons engaged in satia gambl- 
ing in-front of the shops of the accused 
and other persons and that this crowd 
was so great as to stop the traffic in the 
street for the space ofhalf anhour. This 
was not the first time that such a crowd 
had collected: -On a previous occasion 
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‘a similar crowd had collected for the same 
purpose and a man had been Killed owing 
‘to a stampede taking place in the crowd 
on the approach of the Police. The Trial 
.- Court acquitted the owners of the satta 
shops except the accused but convicted 
him on the ground that he was outside 
among the crowd.. The lower Appellate 


Court held that the accused in fact was 


outside but disagreed with the reasoning 
of the Trial Court. If a crowd. collects 
and obstructs the traffic.so as to cause a 
nuisance, the person who is dircetly res- 
ponsible for the crowd collecting is ob- 


viously not less but more guilty than the - 


other persons who form the crowd and 
this would be equally the case whether 
“he were inside or outside his shop at the 
precise moment when the Police appear- 
ed. No one is allowed to make use of 
his premises in such a way as to interfere 
' with the rights of-the public. There is 
- no reason for interfering with. the con- 
viction in this cage and I dismiss the ap- 
lication, Í : 

Z. K. Application dis$missed.: 


LAHORE HIGH COURT. 
CRIMINAL Revision No. 779 og 1924. 
. September 25, 1924. 

Present :—Mr, Justice Campbell. 
DINA NATH AND aNoTHER—ACOUSED . 
— PETITIONERS : : 
` M versus 
` TULSI RAM—COMPLAINANT 

se. - —RESPONDENT. 
` Criminal Procedure Code (Act V of 1898), ss. 
179, 181 (2)—Criminal breach .of trust—Offence, 
where triable. 

- Section 179 of the Criminal Procedure Oode 
does not apply to questions of the jurisdiction of 
Courts to try offences of criminal breach of trust 
` ‘Tp. 696, col. 1] f es = 

Emperor v. Raghbir Singh, 31 Ind. Oas. 375; 22 
P. R..1915 Or; 42 P. W. R. 1915 Or; 16 Or L.J. 
Din v. Emperor, 11 Ind. Oas, 490, 
25 Or. L. J. 410, followed. . 

Complainant charged the accused with an 
offence under section 406 of the Penal Code on the 
allegation that at the instance of accused No. 1 
who was in collusion with accused No 2, he (the 
complainant) made over a certain sum of money to 
the latter in the Kangra District fo. payment to 
his firm at Hoshiarpore, and that the money had 
been dishonestly appiopriated by both the accus- 
ed. : s ‘ 
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Held, that under section 181 (9) of the Orimi- 
nal Procedure Oode, the alle offence .was 
triable only in the Kangra District. [p. 696, col. 1] 


. ‘Casereported by the Additional Ses- 
sions Judge, Heshiarpore, under section 


438 of the Criminal Procedure Code, with - 
his No, 735 of 1924. B6 
FACTS.—The complainant, alleges 


_that at the instance of accused No. 1 who 
“was in collusion with accused No. 2, hé, 


(complainant) made over Rs. 600 to the 
latter at Sujanpur in Kangra District for 
payment to his firm at Hoshiarpore, that 
the money has been dishonestly mis- 
appropriated by both the accused and that 
the story of its loss between Mukhala and 
Adamwal has been manufactured, - 
GROUNDS.— According to section 
181, (2) of the Criminal Procedure Codé 
the offence of criminal breach of trust'can 
be tried by a Court within the local limits 
of whose jurisdiction any part of -the 
property which is the subject of the 
offence was received or retained by the 
accused persons, or the offence was com- 
mitted. In this case, the money said to 


“have been misappropriated by the accus- 


ed, was, according to the complaint, re- . 
ceived by accused No. 2 in the Kangra 
District. j 

It is contended on behalf of the com- 
plainant-respondent that the ` offence 
of criminal breach of trust must be 
considered to have been committed 
either at Hoshiarpore -where the money 


` was tobe returned to the complainant or - 


at some place between Adamwal and 


` Mukhala where itis claimed by the ac- 
‘cused to have been lost and as both these 


places also are situate in this district, the 
case can be tried by the ‘Hoshiarpore 
Courts: ‘ 
There is, however, a distinct allegation 
in the complaint that accused No.] who 
was never entrusted with the money and 
did not come to. Hoshiarpore, was in col- 
lusion with accused No. 2 from the very 
beginning and that both of them con- 
spired to misappropriate it. This means 
that the money is alleged to have been 
“misappropriated by the accused before 
the departure of the accused No. 2 for 
Hoshiarpore. Under the circumstances 
the offence of criminal breach of trust 
cannot be said to have been committed 
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in this district and the proceedings are 
accordingly submitted to the High Court 
for orders on the question of juris- 
diction. 

- Pending receipt of the High Court 
orders the accused will remain on the 
bail already ordered by the Tahsildar 
Magistrate. 

Mr. Shamair Chand, for the Petitioners. 

ORDER.—It was ruled in Mahtab 
Din v. Emperor (1) following Emperor 
v. Raghbir Singh (2) that section 179, 
Criminal Procedure Code, does not apply 
to questions of the j urisdiction of Courts 
to try offences of criminal breach of trust. 
This section apparently was in the mind 
of the Magistrate when he passed his 
order of 5th April 1924. : 
` Under section 181 (2), Criminal Pro- 
cedure Code, the alleged offence was 
triable only in Kangra District. 

Fhe record will be returned to, the 
Magistrate with the direction that he 
should record an order discharging the 
accused and should inform the com- 
plainant that he is at liberty, ifso advis- 
ed, to make a fresh complaint in the 
Court of a Magistrate of the Kangra 
District duly empowered to take _cogniz- 
ance of it. 

ne answered accordingly. 


Z. Record returned. 
(D 77 Tad Cas 490; 25 Or. L. J. 410. 
2) 31 Ind. Cas. 375; 22 J^ m 1915 Or.; 42 P. 
W. R. 1815 Or.; 16 Cr. L. J. 





SIND JUDICIAL’ COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION AÁPPLIOATION No. 64 

i or 1921. . 
September 1, 1921. 
* Present: —Mr. Kennedy, J. C. and | 
Mr. Aston, A. J. C. š 
. Tae PUNJAB NATIONAL BANK BY 
THEIR MANAGER MOTILAL 
GANGA RAM-—A PPLIOANTS 
versus 
A. R. GONSALYES, BUNDER 
INSPECTOR, KARACHI 


PORT TRUST— OPPONENTS. 
Criminal liability—Corporation, whether can be 
prosecuted—Karachi Port Trust By-Laws—Goods 
trregularily landed, removal of. 


Itis only ina limited class of cáses that ' 
Corporation qan commit an offence. These must bo 
cases in which mens rea is not essential and in 
which it is possibe for the Court to pass a sentence 
of- fine only. It is also necessary that the act 
charged against the Company should be one 
"which is contemplated in the Oharter or Articles 
of Corporation as being capable of being performed 
by the Corporation, or must: be intimately con- 
nected with. its statutory or legal obligations, 
[p. 697, col 2; p. 698, col 1.] 

Under B; aw 6 of the Karachi Port Trust. 
Bye-laws, Be goods even if originally irregularly 
landed must be- removed when the storers are 
called upon to so remove. [p. 699, col. 1.] 


Application for revision of the-order of 
the City Magistrate, Karachi. 

ux Tahilram Maniram, for the Appli- 
can 

Mr T. G. Elphinston, Public Prosecut- 
or; for the Opponents. 

JUDGMENT.—In this case the 
Punjab National Bank, a limited liability 
Company registered in India, was convict- 
ed at a trial held by the City Magistrate, 
Karachi, for infringing Karachi Port 
Trust By-law 6 and under By-law 62 is 
sentenced to pay a fine of Rs. 100, The 
Punjab National Bank comes here in re- 
vision. - 
The first point which occurs, although 
not raised by the applicants, is whether 


. itis possible to prosecute a limited liabil- .. 


ity Company. Iam of the opinion that 
itis. Both under the Penal Code and the 
General Clauses Act the word “person” 
includes Corporation, A Corporation is, 
of course, capable of acting through its 
regular employees . who are servants and 
as such may in some cases make the 
master (whether a Company or not) crimi- 
nally liable forthe acts of its sérvants 


‘and its employees. Itis true that it ig 


only in a limited class of cases that-a 
Company can commit an offence. These 
must be cases in which mens rea, is not 
essential, and must be cases in which it 
is possible for the Ocurt to pass a sentence 
of fine only. ‘For a Corporation is incap- 
able of forming“ a criminal intention and 


-to hold that it is capable of committing 


crimes punishable with imprisonment 
without option of a fine would be to hold 


- the law inconsistent because it is not 


possible ‘to so ‘punish & Corporation, 
Therefore in such sections of the pena] 
law as prescribe -imprisonment for an 
offence it must be held. that the word 
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“person” used in such sections meansnot mises and if it failed to get the necessary 
a persona ficta but an individwal. Other- permission or to comply with the other 
: wise there would' be inconsistency in the legal provisions incumbent upon persons 
context which case is excluded by the whostore dangerous goods in the Port 
General Clauses Act. Therefore such Trust premises it can and should be pró- 
words could not include Company or Asso- secuted for breach of the law. It is ob- 
ciation whether corporate or not. It is vious that in many cases it is only by 
to be noted that under section 64, Indian prosecution ofthe Company that justice 
Penal: Code, the infliction of imprison- can be done. It may be difficult to as- 
ment in lieu of fine is optional- with the certain the actual employee of the Com- 
Court. It is, of course, the case that Cor- pany whois responsible. He may have 
porations have been indicted in England even left the services’ of the Company 
` for nuisance and the like offences andthe andit may beimpossible to trace him. 
only difficulty found there is to ascertain I think, therefore, the prosecution of the 
in which Courts they could be tried. Punjab National Bank Company is a-good 
And quo warranto proceedings also prosecution. : 
though not strictly criminal proceedings ^ Coming on now to the merits of this _ 
` approximate very closely to the criminal application, the facts are that the Com- 
type of proceedings and the trial entails pany stored 60 cases of dangerous goods 
very serious penal consequencesto the (matches) under By-law 6 ofthe Karachi 
existence of the Corporation not to the Port Trust By-laws on the Jetty. These 
interest of individualamembers. It is, as. matches were kept there for a long time 
T apprehend, however, necessary the act and it was thought they might catch fire. 
charged against the Company should be The Port Trust, therefore, on the 17th of 
one which is contemplated in the Oharter September wrote to the Manager, Punjab 
or Artieles of Corporation as being cap- National Bank, directing him to remove 
able of being performed by the Corpora- the cases within 48 hours. On the 18th 
tion or must: be intimately ‘connected of September, one case caught fire. The 
with its statutory and legal obligations. Port Trust gave information to the Bank 
A Corporation cannot commit murder or on the Ist October and sent a reminder 
treason for such an offence presupposes to them on the 6th telling them that if 
commission of acts wholly ultra vires on they failed to remove the cases of matches 
the part of the Company. Forinstance I they would be prosecuted. The accused ` 
doubt if it could commit the offence. of removed ten cases on the 6th October 
cruelty to animals. On the other hand,ifa and 49 cases on the llth October. One 
Statute directs that carriers should carry case remained on the Jetty. It remained 
animals ina particular manner and that - there till the 3rd November and caught 
they should provide them with a proper * fire and was totally destroyed. On these 
amotnt of food and water etc., it would facts the accused were prosecuted under 
inflict a penalty in case the carriers fail By-law 6 and: were fined as above stat- 
to fulfil the obligations incurred. And ed. I 
if there was a Railway Company which The first objection taken by the appli- 
carried on business as a common carrier cantis this» Hesays he never got any 
and infringed such regulations, I cannot permission at all authorising him to 
see that the Company ought notto be store these dangerous goods. «By-law 6,. 
unishable by the Criminal Law, not for he says,could only apply ‘when such goods 
cruelty but for an infringment of astatu- have been stored and landed with such 
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ry obligation. : 
“5 this to the present case, it 
appears to me that this Company was 
acting within the sphere of its powers 
in taking possession of 60 cases of 
matches for the benefit of its clients and 
it might have legitimately stored such 
cases of matches in the Port Trust pre- 


permission—the effect of the rule being 
that such goods can only be landed or 
stored in accordance with permission of 
of the Wharfage Officer to land and 
store and even if so landed and storcd 
shall be removed from the Port Trust 
premises ‘within 48 hours after receipt of 
such notice to that effect frcm such 
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Wharfage Officer. I think By-law 6 
does not help the applicants. It says 
that anysuch goods even if landed. and 
Btored in accordance with the permission 
shallbe removed if required. This seema 
clearly to show. that all goods even if 
originally irregularly landed must be 
removed ‘when the storers are called 
upon to so remove. It would appear to 
me clearly, therefore, necessary under 
By-law 6 that the Punjab National Bank 
should have removed these goods within 
48 hours after receipt of the notice dated 
17th September. It would seem to me 
absurd thatthe Port Trust should have 
the power to punish a merchant if he 
improperly and illegally landed danger- 
ous goods in the Port Trust property 
and yet should have no power to compel 
the merchant to remove goods so impro- 
perly landed, but is compelled to take 
order with them itself under other pro- 


visions of the rules to the possible serious I 


loss of the merchant, 

Another point taken was that no notice 
was given to the Company by the Whar- 
fage Officer, the actual notice being given 
by the Director of Importa, It is quite 
clear that when an Act requires `a par- 
ticular officer to issue à notice, the person 
to whom the notice is issued is not bound 
to give any attention to the notice if it is 
issued by any other person e. g., the Pun- 
jab National Bank might have safely 
disregarded the notice issued to them to 
remove the goods had it been issued by 
the Chaplain of Karachi. But although 
the person actually issuing the notice ig 
not the Wharfage Officer so designated 
yet he waa the superior officer appointed 
.by the Port Trust who had the principal 
executive control of the wharfs and was 
the direct supervisor of the Wharfage 
Officers. According to the definition in 
By-law he must be deemed for _the 
purposes of the Act the Wharfage Of- 
cer. 

Another point raised was that no pro- 
per notice was given to the Bank to re- 
move these goods and it was rather a 
matter of correspondence and negotia- 
tions that were going on and not a de- 
finite notice. I cannot see that. The 
Port Trust had given repeated definite 
notices to remove -so positive that the 
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Bank complied with them in respect of 
49 cases out of 50. There can be no 
` question of waiver ofthe rights of the 
Port Trust in the correspondence unless 
the notice was formally withdrawn. I 
find no formal withdrawal of the notice 
inthis correspondence. 

Another point taken was that the 
offence described in the proceedings.is 
-one ófstoringsafety matches instead of 
- the offence of failing to remove the safety 
matches. This is entirely immaterial, 
The trial was a summary trial and the 
statement of the offence is not of the 
nature of a charge. The accused was 
well aware of the nature of accusation 


against him and both the offences of stor-. 
ing and the failure to remove such goods- 


aro made penal by the same By-law. 

On the whole, therefore, I think this 
‘application should be dismissed. 

Z. K. Applicatian dismissed. 


r 
——— 
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ALLAHABAD HIGH COURT. 
ORIMINAL MIRORLLANEOUS APPLICATION 
No. 36 or 1924; 
February 29, 1924. 
Present:—Mr. Justice Sulaiman. 
Babu SARTAJ SINGH— 
= APPLICANT 
versus 
EMPEROR rTHRovag RAJA SARDA 
` MAHESH PRASAD SINGH— 


Opposite PARTY. 

Criminal Procedure 
(8)—Transfer, application for—Adjournment of 
case—Mayistrate, duty of. E ; 
sub-section (8) of section 528 of the 
Oriminal Procedure Code, a Magistrate is bound, 
when an application is made by an accused per- 
son for adjournment of the case in order to enable 
him to make an application for transfer, to adjourn 
the case at once. It is not competent to the 
Magistrate after such an application has been made 
to record any evidence at all. [p. 700, col. 2] 

Oriminal miscellaneous application for 
transfer under section 596 ofthe Oode of 
Criminal Procedure. 


Mr. G. W. Dillon, for the Applicant. 

Mr. K. N. Malaviya, for the Opposite 
Party. I ; ] 

The Government Advocate, for the 
Crown, 


Code (Act V of 1888), s. 526 - 


SARTAJ SINGH V. EMPEROR. 

JUDGMENT.—This is/an applica- 
tion for transfer „of acrimindl case. 

A report was made by one Gopal Sonar 
against Shah Muhammad under section 
452 of the Indian Penal Code. The Sub- 
Inspector Sartaj Singh challaned this 
case and sent it to the Court of the 
Tahsildar of Dudhi who is a Second Class 
Magistrate. On an application for trans- 
fer madé to the District Magistrate the 
.latter transferred that case to his own 
file. After having tried the case he dis- 
charged: the accused Shah Muhammad 
under an order dated the 12th of January 
1924. A perusal of that judgment will 
show at once that the learned District 
Magistrate formed a very adverse opinion 
of the conduct of Sartaj Singh. He even 
was inclined to accept the view that the 
proceedings were a deliberate -act of 
revenge engineered by Sartaj Singh with 
the connivance of Gopal Sonar and a 
certain Janardan Singh constable. He 
` suspected thatthe whole case had been 
deliberately intended to involve the 
accused in a complete ruin. He also 
commented onthe general conduct of 
‘tthe Sub-Inspector and remarked that it 
disclosed a marked tendancy towards 
crookedness in that Investigating Officer. 
On the day of discharge the learned 
District Magistrate recorded a statement 
of Imdad Husain, a Mukhtar--am of 
of Barhar Raj to the effect that the Sub- 
Inspector, Sartaj Singh be prosecuted 
under section 166 of the Indian Penal 
Code and that his statement should be 
taken as a complaint. It was on this 
statenfent treated as a complaint that the 
prosecution of the applicant started. 

Before any ‘evidence commenced an 
‘application was made on behalf of the 
accused Sartaj Singh under section 526, 
sub-clause 8 of the new Code of Criminal 
Procedure requesting the Magistrate to 
postpone the case in order to give the 
accused &n.opportunity to apply to the 
High Court for a transfer. In spite of 
that application the learned District 
Magistrate proceeded fo record the əvi- 
dence of the prosecution witnesses and 
then passed an order fixing the 22nd of 
February 1924 for the next hearing. - 


The-learned District Magistrate was ` 


entitled to treat the statement of Imdad 
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Husain as a complaint. Having taken 
cognisance of the case on a complaint he 
waa not bound to transfer the case to any 
other Magistrate. Nevertheless after the 


‘application for transfer had been made 


to his Court he should not have recorded 
any evidence at all but should have 
adjourned the case at once. -Under the 
old Code of Criminal Procedure when 
such an application was made the Court 
was bound to postpone the casein such . 
manner as would afford a reasonable 
time for the application being made and 
anorder being obtained thereon before 
the accused was called on for his defence, 
that is to say, after the application had 


‘been made the Criminal Court had no 


power to call on the accused for his de-. 
fence. Under the new Code, however, it 
is the duty of the Criminal Court to post- 
pone the case at once. Section 526, sub- 
clause 8 is imperative and it omits the 
former expression "before the accused. is 
called on for his defence". 

Tam algo satisfied that when the learn- 
ed District Magistrate has already formed 
a very strong opinion on, the. conduct of 
the Sub-Inspector as disclosed by the 
judgment dated the 12th of January 1924 
it would be unfair and unjust to the 
accused that case against him should be 
tried by the same District Magistrate, 

I accordingly allow this applieation 
andorder that the case be transferred 
from the file of the District Magistrate of 
Mirzapur to the Court of the District 
Magistrate of Allahabad who will either 
try the case himself or‘transfer it to any’ 
other Magistrate under him competent to 
try the case, $ 


Z. K. Applicationsallowed. 
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_ PATNA HIGH COURT. 
~CriminaL Revision No. 413 or 1924. ` 
August 27, 1924. 
Present:—Mr, Justice Kulwant Sahay. 
BHUAN KAHAR-—PRTITIONER 
versus 
EMPEROR-—OrrosITE PARTY. . 

Criminal Procedure Code (Act Y of 1808), 8. 
A76—-Penal Code (Act XLV of 1800), 
‘Complaint not proved —Sanction to prosecute 

The fact that the complainant prove his 
case is by itself not sufficient to , sanction & 
-prosecution under section 211 of the Penal 
Oode. It must be established satisfactorily in 
the mind ofthe Judge or the Magistrate that the 
complaint was made with intent to cause injury or 
that it was a false complaint made with the know- 
ledge that it was false. 

Criminal revision from an order of the 
Sessions Judge, Gaya, dated the 26th 
May 1924, affirming that of the Sub- 
Divisional Magistrate, sona, dated 


the 26th March 1924. 
Mr. Hasan Imam, for the Petitioner 


JUDGMENT.—T hea petitioner 
Bhuan Kahar lodged a complaint before 
the Police to the effect that he was carry- 
ing certain articles of presents from his 
master Dwarka Singh to a relative of his 
when in the way he was waylaid by Shiva 
Gope and others who forcibly took away 
the articles from him. The Police in- 
vestigated into the matter and reported 

“the case to be false. Therewas a protest 
petition on behalf of the petitioner upon 
which the Deputy Magistrate made an 
enquiry and examined certain witnesses. 
He was, however, not satisfied as regards 
“the truthof the complaint and he dismiss- 
ed the complaint under section 203, 
Oriminal Procedure Code, by his or der 
dated the 26th March 1924, By the same 
order he directed proceedings under sec- 
tion 476, Criminal Procedure Code, to ‘be 
drawn up sanctioning the prosecution of 
the petitioner under section 211, Indian 
Penal Code. Against the order of the 
Deputy Magistrate the petitioner went in 
appeal before the learned Sessions Judge 
who has declined to interfere. Against 
this order of the learned Sessions Judge 


which is dated 26th May 1924 the peti- 


tioner comes up in revision to this Court. 
The point taken on behalf ofthe peti- 
-tioner is that all that the Deputy Magis- 
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+. trate found was that the comet had 
failed to'prove his casé, and if the com- ` 
plainant hed failed to prove his case that 
does not necessarily show that the com- 
plaint made by the petitioner was inten- 
tionally false and made with.intent to 
cause injury to any person or with the 
intent of falsely charging any- person. 
with having committed an offence, The 
fact that the complainant fails to prove 
his case is by itself not sufficient to sanc- 
tion a prosecution under section 211 of 
the Indian Penal Code. It must: be 
established satisfactorily in the mind 
of the Judge or the Magistrate that the 


complaint was made with intent to.cause ` 


injury or-that it was a false complaint 
made with the knowledge that.it. was 
false. In the present case all that has 
been found is that the evidence produc- 
ed by the complainant does not establish 
a prima facie case ag t Shiva Gope 
and others. The facts appear to be that 
Shiva Gope was the servant of Dwarka 
Singh, who is the master of the present 
petitioner. 'There was an altercation in 
which the son of Dwarka Singh chastised 
Shiva Gope for neglecting in looking 
after the cattle. Shiva Gope appears to 
have retaliated and to have beaten the 
son of Dwarka Singh. Thereupon it ap- 
pears that Shiva Gope with the members 
of his family was beaten and they had to 
leave the village. Shortly -after -that, 
Dwarka Singh had occasion to send some 
articles of presents to a. relative of his 
through the petitioner and the petitioner's 
case is that while he was -carrying those 
articles he was waylaid by Shiva Gope 
andsome relatives ofhis and the afticles 
(were snatched away from him. Now it 
“is possible that the complaint might, have 
been made in the present case at the 
instance of Dwarka Singh in order to put 
Shiva Gope into trouble. - It is also 
possible that nove regard to the fact 
that Shiva Gope had to léave his home 


. and had to go away from the village to 


another village, his intention was to re- 
taliate and he might with that object 
have taken away the articles which -he 
knew belonged to- Dwarka Singh: and 
“which were being. carried by thé peti- 
tioner on-behalf of Dyers a Singh to are 
lative of his. 
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. Under these ‘circumstances it cannot 
be said with any amount of certainty that 
the complaint lodged by the petitioner 
was a deliberately false complaint. No 
doubt, it has been found that the evidence 
' adduced by the petitioner was not suffici- 
. ent to make out any prima facie case 
' against Shiva Gope'and others but that 
by itself would not justify & Court in 
ordering & prosecution under section 211 
‘of the Indian Penal Oode. 
circumstances of the case I consider that 
no complaint for an offence under section 


211, Indian Penal Code, ought to be made ` 


in the present case. 
` The order of the Deputy Magistrate 
‘under section 476, Criminal Procedure 
Code, is, therefore, set aside. 
.Z. K. - Order set aside. 


MADRAS HIGH COURT. 
CIVIL MISCELLANEOUS PETITION No. 2852 
oF 1922. 

October 2, 1923. 
Present:—Mr. J ustice Ramesam and 

š - Mr. Justice Wallace. 
-MUTHIAH GOUNDAN AND OTHERS ` 
š Pn 


OHINNA NALLAPPA GOUNDAN ~: 
is AND ANOTEER— RESPONDENTS. 


Criminal Procedure Code (Act V of 1898), s. 195 


GINE o E Code ' Amendment Aq 


oon eae Cod 

based on it filed before the com into force of 
the Amending Act of 1923, do not pole by virtue of 
the coming into force of the new Act. 

Public - tor v. Raver Unithiri, 24 Ind. Cas. 
145; 26 M. L. J. 511; 15 M. L. T. 403; 15 Or. L. J. 
409, distinguished. 

. Petition praying that in the circum- 
stances stated therein the High Court will 
` be pleased tò revise the order of the 
Distriet Court, Salem, -dated the 4th 
September 1922, in O. P. No. 32 of 1922, 
refusing to revoke the sanction granted 
by the Court of the Additional District 
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Under the 


s |o [1924 


. ALLAH RAKHIO V, EMPEROR. 
Munsif, Salem, under section 196, 


Criminal Procedure Code. I 
Mr. K. V. Sesha  Aiyengar, for the 
Petitioners. . 
. Mr. T. M. Ramaswami Aiyar for Mr. A, 
V. Viswanatha Sastriar, for the Respond- 


ents. Š 
ORDER.—We think there has been 
an enquiry before the District Munsif on 
the application for sanction. Even if 
Exhibit B is not proved, Exhibit A is 
evidence and is enough to make outa | 
prima facie case. It may be that the Dis- | 
trict Judge is not altogether correct in 
saying that no enquiry is necessary but 
his erroris immaterial, There has en Ç 
an-enquiry in this case sufficient in our 
opinion, having regard to the nature of 
the statements in the counter-petition 


and we are also of opinion” that the 


Courts below have exercised their 
judicial discretion as to whether the. 
sanction is necessary in the, public 
interest. 

We do not think’ that it can be infer- 
red from Public Prosecutor v. Raver 


Unithirt (1) that the sanction of the 


First Court and a complaint based on 
it lapse. We are unable to hold that 
the new Criminal Procedure Oode 
Amending Act affects the sanction or 


the complaint filed under it under the 


Act before the amendment. 
The petition is dismissed, 


V. N. V. 

Z. K. Petition dismissed. 

Q 24 Ind. Ey T 90 M. L. J. .511; 15 M. LT 
403; 15 Or. L. J. 4 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CnIMINAL APPRALS Nas. 87 AND 93 
oF 1922. 

November 23, 1922. 

Pr esent:—My. Kincaid, J. O., and 
Mr. Raymond, A. J. C. 
ALLAH RAKHIO AND ANOTHER— 

` APPELLANTS >- 
versus 
EMPEROR-— OPPONENT. 


- Penal Code (Act XLV of 1860), ss, 11], 807— 
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Illegal order to fire—Firing in obedience to orders—. 
Offence i 


A Police-party in charge of a Head Constable 
who were escorting a number of prisoners arrived 
in a village and demanded food and water As 
they did not receive the attention to which they 
thought themselves entitled, the Head Oonstable 
lost temper and struck one of the villagers. At 
this a number of villagers assembled and a row 
started between the Police and the villagers. The 
Head Oonstable ordered one of the constables to fire 
on the villagers, and after repeated orders the con- 
stable did'so and wounded one of-the villagers. 

Held, (1) that the Police were not justifled in 
firing on the villagers; ' : 

(2) that the Head Constable was ees ofan ien 
under Part II of section 307, read with section 114 
of the Penal Code; : 

- (3) that the constable was not protected in that 
he had. obeyed the orders of his superior officer, 
for the constable and the Head Constable had 
the same opportunity of observing what the danger 
was, and judging what action the necessities of 
the case required, and that the order which the 


constable had obeyed being illegal, he must suffer. 


the consequentes of his illegal act; 
(4) that, therefore, the constable also was guilty 


a offence under section 307, Part II ofthe Penal 


8, PE 

Queen-Eim v. Subba Naik, 21 M. 249; 1 
Weir 42 & 310; 7 Ind. Dec. (N. 8.) 532, relied on. 

Appeals against the judgment of 
a gece! Sessions Judge, Hyder- 
abad. un ‘ 
Mr. Lalchand Hassomal, for . Appel- 
lant No. 1. ` Ul 

Mr. Parsram Tolaram, for 
lant No. 2. I : 

Mr. T. G. Elphinston, Public Pro- 
secutor, for the Crown. 


JUDGMENT. 
-Kinecaid, J. C.—The facts of this 

case are shortly as follows :— 
. On the 30th of March 1922, Allahrakhio 
with constables, Abdul-Rahman, Ghulam 
Hyder, Hamzo and Mahomed Yacub were 
ordered to take six prisoners from Moro 
to Nawabshah.. Of this Police party, 
Allahrakhio, Mahomed Yacub and Abdul 


Appel- 


Rahman were mounted and the other: 


two were on foot. At' about 10 o'clock 
they reached’, Gajan-ji-wai, four miles 
from Moro.  Allahrakhio told Abdul 
Rahman to get some water, as he intend- 
ed to rest for sometime at -Gajan-ji-wai. 
- Abdul Rahman called a villagér -Inayat 
and asked him to fetch water. 
went inside his house, Just then Allah- 
. rakhio and the rest of the party came 
up and the Head Constable told another 
villager, Piru, to get him and.his men 


ri 
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some food. Piru, it would seem, madé 
asurly reply. Allahrakhio abused him. 
Piru answered back and Allahrakhio 


-struck him with a stick. So did Hamzo. 


Piru attacked Hamzo and Sujawal. Piru’s 
brother went to Piru’shelp. Mahomed 
Yacub and Abdul Rahman joined him 
and other villagers also seem to have 
come to the rescue of Piru and Sujawal. 
The Head Constable ordered Ghulam 
Hyder to fire. For some time Ghulam 
Hyder refused and then he fired in the 
air Finally under pressure from -Head 
Constable he fired’ and it hit Sujawal. 
Sujawal fell to the ground and the . 
villagers rushed on the Police party. 
One villager Allahdad wrested Ghulam ` 
Hyder's gun from him and in doing so : 
received .a slight gun-shot wound.- The 
villagers then beat Ghulam -Hyder- and 
Hamzo very badly, Allahr&khio tode off 
to Moro reaching at 11-30 à. «. He 
reported to the. Sub-Inspector, Mr. 
Jiwatram, who was there, that 10 or 1L 
-Almanis "with the help of some Zardaris 
were trying to rescue the prisoners and 
that the Police had fired. - Jiwatram 
went to the spot: and found Sujawal 
wounded and Ghulam Hyder and Hamzo 
badly hurt. He sent a telegram to the 
District Superintendent of Police and 
recorded.the statements of eye-witnesses. 
After holding an enquiry the- Inspector 
sent Allahrakhio and Ghulam Hyder up 
for trial before the learned Additional 
Sessions Judge of Hyderabad. - On. the 
28th of August 1922, the latter convict- 
ed Ghulam Hyder under section 307; 2nd 
Part, Indian Penal Code, and Allahrakhio 


. under section 307, 2nd Part, read with 


section. 114, Indian Penal Code.- He 
sentenced both the accused persons to 
undergorigorous imprisonment for ‘five 
years. : 2 


- Against these convictions: and sen- 


tences, the accused have appealed to this 
Court. Allahrakhio bas been defended 
by Mr. Lalchand and Ghulam Hyder by 


.Mr. -Parsram. We haveno difficulty in 


coming to the ‚conclusion that the find- ` 
ing of the learned Additional Sessions 
Judge on the facts was correct. The Police 
party would seem to have gone to Gajan- 
ji-wai village and demanded- water and 
food. Because they did not receive the 


` of King Charles I of England. 
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attention to which they thought them- 
gelves entitled, the Head Constable lost 
` his temper and struckone of tHe villagers. 
Afterwards no doubt the Police party 
were in an-awkward position. They 
had six prisoners to guard and a num- 
ber of villagers seem to have assembl- 
ed. Nevertheless, the circumstances 
never seem to have reached so bad a 
point, that the Police were justified in 
firing on the crowd. It must be remem- 
bered that,-however bad the situation 
was, it was created by the Head Con- 
stable’s own want of discretion, indeed the 
Head Constable's action throughout ias 
blameworthy. Having -provoked the vil- 
lagers to. attack him and his party, he 
instead of remaining with his men rode 
off to, Moro leaving them behind. Hav- 
ing reached Moro, he gave false informa- 
-tion to the Inspector, to whom he said 
that the Police had been forced’ to fire 
8083 to prevent the rescue of the prisoners: 
It is clear from the evidence that the 
villagers never tried to rescue the pri- 
soners and they were not rescued. In this 
Court and the lower Court the Head 
Constable tried to throw the blame on 
Ghulam Hyder by - maintaining that he 
never gave Ghulam Hyder the order to 
fire. All the eye-witnesses depose that 
, he did, and it is certain that, the const- 
able in the presence of the superior officer 
would not have fired on the crowd, unless 
he had received his superior's order. 


` The case of Ghulam Hyder is different, 


His position was extremely difficult. If 
he refused: to fire he committed an offence 
against discipline by disobeying his 
Superior officer. Ifhe fired, as he did 
eventually, after much pressure from his 
superior, he was liable to be tried for 
any evil consequence that might arise 
from hi 
. Superior. The learned Public Prosecutor 
has very fairly drawn our attention to 
section 80 of the District Police Act, But 
the law ‘on the subject is quite clear 
and dates from the time of the reign 
The 
‘Subordinate officer has to exercise his 
own judgment. And this too, although 


: < jt may result in his suffering punish- 
, ment from his departmental superiors, 


` We- find-that Ghulam Hyder was ordered 
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carrying out the bidding of his - 


Toga 


by his superior to fire on the villagers, 

At the same time, we -consider that, as 
he knew all the circumstances of the 
case, it was his duty not -to fire. As- 
he did not refuse to fire but actually 
shot Sujawal, we consider that his con- 
viction by the learned Additional Sessions 
Judge was perfectly correct, : 

While, however, we think ourselves 
bound to confirm the conviction in the 
case of both the appellants, we’ never- 
theless think that the sentences imposed- 
on them by the lower Court are too 
severe, specially in the case of Ghulam 
Hyder, We think, in any case, the 
learned Additional Sessions Judge should 
have - distinguished between the two 
accused and not imposed on both of 
them the same penalty, even in the case 
of Allahrakhio, we ‘think the sentence 
of five years is really excessive -and we 
reduce his senterice from five years to 
two years’ rigorous imprisonment. We 
reduce the sentence of Ghulam Hyder 
from fivé years to six months’ rigorous 
imprisonment: kos. 

Raymond, A. J. C.—I concur. I 
wish to add a few words to what has 
fallen- from the learned Judicial Com- 
missioner. It appears to me that the 
action of the Head Constable,a Allah- 
rakhio, was very high-handed and we 


-cannot permit Police Officers to: behave 


as he has done with impunity. As to 
what his conduct was, may be gathered 
from the evidence of one of the Police 
constables, namely, Abdul Rahman. Piru, 
the villager was asked to procure water. 
for the Police party. It took him a 
little time todo so, the Head Constable, 
Allahrakhio came up and abused him, 
and ordered him to be. quick with the 
water. Piru rightly protested and said 
that he should not be abused. The 
Head Constable? again ordered him to 
fetch water and Police cqnstable, Hamzo 
came up to Piru and asked him rudely 
to fetch water. There was a quarrel; 
and Hamzo whohad a lathi in his hand 
dealt a blow to Piru on the head. Two 
other villagers, Inayat and Allahdad, 
came to separate them and one man, 
Sujawal brought a lathi-with him, when 
the was fired under instructions 


‘from the Head Constable of which I 


Vol:-83] | 
.. YAMIN V. BMPBROR. — =” 
havë no doubt and Sujawal was hit. 
The Head ‘Constable rode off immediately 
Hfter the firing to report the matter to 
the Inspector at Moro, and gave him 
entirely a'false story to the effect’ that 
the villagers came’ to ‘rescue thé 
prisoners, and, therefore, they had fired 
On' them.‘ This -tory could~ not 
possibly bé true, because if the inten- 
tion of thé villagers was to rescue 
the prisoners they had' ample’ oppor- 
tunity to doso after Allahrakhio* had 
left'the scene of ‘the offerice. Two of the 
Policemen wére lying injured and the 
villagers would certainly have óver- 
powered thé rêst of the Police party if 
they had a mind to rescue the prisoners. 
The firing had taken place. when’ Allah- 
rakhio ‘was there’ and itis hard for us 
to^believe' that^the Police’ constable 
Ghulam ‘Hyder would have firéd, were 
it not that he wab ordered to do so by thé 
Héad Constable, "On “the evidence as it 
stands, we cah come to no other conclu- 
sion but that it was the Head Constable, 
Allahràkhio, that ordered Ghülam Hyder 
to fire.’ Ghulam Hyder obeyed the orders 


of his ‘superior offiċer. “But according. 


to law as the order was illegal he is also 
equally guilty.. The law on this point 
is'laid down in the ĉase of Queen-Empress 
v. Subba Naik (1) where it was said as 
follows:— JUNE. ko 

` "We are of the opinion that the second 
adcused is not prótected in thàt he obeyed 
` the orders of his Superior officer. `'The 
command of ‘the -Head Constable ‘cannot 
of itself justify his subordinate in firing 
if the command was illegal, for hé~and 
the Head Constable ‘had the sàme oppor- 
tunity of observing what the danger 
was, and judging what action ‘the neces- 


sities of the case required. -We are of 


tHe opinion that ‘thé order: the - second 
accused obeyed was: manifestly illegal, 
and the sécond fgcused must suffer the 
consequence of his illegal act.” : 

‘There is not thé slightest doubt that 


‘the oder of the Head Coistable ih the. 


present case was entirely illegal. There 
was absolutely no justification for the 

fiting and Mr. Lalchand, who represented 
accused No. I has’ conceded’ this. "Under 
(D,2L M. 249; 1 Weir 42 & 310; 7 Ind. Dec. 

(esa) 923^ — i ads š 
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thé circumstances 'àceused No. -2 is 
also guilty though no doubt we must-diffe- 
rentiate in tHe punishment that has been 
“passed da them and, therefore, I concur 
in the-sentence of two years on the 
Head Constable, Allahrakhio, and six 


months on Ghulam Hyder. a 
Ade S = “Sentence reduced, : 


. ALLAHABAD HIGH COURT. - 


` OnRIMINAL APPEAL No. 973 oF 1923, 
; February 29, 1924. - f 
Present:—Mr. Justice Sulaiman, -- 
.. YAMIN AND ANOTHER—ÅPPELLANT3 
versus oN Gls 
EMPEROR-RESPONDENT. . š 


. Penal Code (Act XLV of 1860), ss. 879, $95, 411 
—Evidence Act (I of 1872), s 114—Robbery—Peav 
caused Uy one band—Theft by another--O jf ence-— 
Possession of stolen properiy— mption, ~~ 

‘In order that the offence of robbe committ+ 
ed it is not necessary that fear abould be caused 
to the owner of the house after the robbers have 
entered the house. Ifthe robbers scare away the 
owner on account of the fear caused in his mind 
before they are able to make an entry into ths 
house the offence of robbery would be quite coms. 

lete On the other, hand, where the owner of à 
koisa is scared away by one crowd of persons 
and the- house is subsequently robbed by another 
crowd, acting independently of the firat, crowd, 
the, offence cànnot be said to be one of robbery, 
[p 708, col. 1] : I i Mis 

Whe;e stolen property is found in the posses+ 
gion of & person soon after the -theft the Oourt is 
under section 114 of the Evidenca Act, entitled 
to presume that either that person is himself the 
thief or he has received the goods knowing them 
to be stolen, unless\he can account for his*pos- 


“gassion. [p 707,605: 1 & 2] ` . 


Criminal appealagainst'an order of the 
Sessions Judge,. Saharanpur, dated-the' 
9th October 1923. ~ a a Ps 
. Mr. ilamad Hasan, for the Appellants, 


. "The Government Pleader,. for tho: 
: Crown. ' AGENT Uem E 


-JUDGMENT.—This is a criminal 
appeal by Yamin and Barkat from an 
order convicting them under section 395: 
ofthe Indian Penal Oade and sentenc-. 


. ing: them to 5 years’ rigorous imprison- 


ment ‘each. . a eM LL 
` There ean be no doubt that on the 
24th of August 1923 a very serious.and. 


ý . 
m 
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‘deplorable communal riot took place at ` 


Saharanpur. It is neither necessary to 
go into. the history of that riot nor to 
give any details of it. The: present ap- 
pellants were charged. with having been 
concerned in the looting of the shop of 
the complainant Rupchand. Rupchand's 
statement is that at about 3 or 4 o'clock 
on that afternoon he was at his shop 
when a great gathering of Muhammadans 
took place in the ‘bazar. They were 
taking out their akharas. He says that 
he saw a crowed of 50 or 60 Muham- 
madans coming from the Halwai's quarter 
erying “ Kafiron ko mar lo." 
saw them he naturally got frightened, 
locked his shop and went straight away 
to his home which is at‘some distance 
‘from theshop. He did not actually see 
his shop being broken into or looted. 
' He remained at his house for 2 or 2i 
hours and then, when he heard that 
things -had settled down, he went to his 
shop and discovered that it had been 
broken into and looted. There is abso- 
lutely no reason to doubt the evidence of 
Rupchand and I accept it in its entirety. 
It may, therefore, be taken for granted 
that Rupchand saw a large crowed of 
50 or 60 Muhammadans shouting 
that non-Muhammadans should be beaten, 
and that it was on account of the fear 
to his person and property that he locked 
his shop and went away. from it. Ifit 
were established that it-was this crowd 
of 50 or 60 Muhammádans or any niem- 
bers of this gang who looted his shop 
I would have no hesitation in holding 
' that the offence committed was one of 


robbery and not merely a theft in a 


dwelling house. In order that the offence 
of robbery be committed it is not 
‘necessary that fear should be caused to 
the owner of the house after the robbers 
have entered the house. Ifthe robbers 
scared. away the owner on account of 
the fear caused'in his mind before they 
had been able to make an entry in his 
: house the offence of robbery would be 
quite complete. On-the other band if 
Rupchand had beenscared away by this 
crowed of 50 or 60 men but the gang 
which &ctually robbed his house was 
not this gang but was some other band 
thén I would be compelled to hold that 
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When he ` 


rise Ë 


it was simply a case of theft in a dwell- 
ing house and not robbery. If the band. 
which actually robbed the house was 
not the band which had caused fear 
in Rupchand's mind the act of this 
second band would not amount to an 
offence of robbery but. would merely 


‘amount toa theftin a dwelling house, 


because neither the theft was committed ` 
in the presence of Rupchand nor was 
any fear caused in his mind by the 
gang which looted the shop. ` ` 
The only other evidence regarding 
the looting of Rupchand's shop is the 
Btatement of the prosecution witness 
Banu Mal. This witness owns a shop 
opposite that of Rupchand. His state- 
ment is that he was sitting at his shop 
that afternoon and kept the door of his 
shop partly open in order to see what was 
happening outside and yet to be ready 
to close his shop in case he feared that 
the crowd were going to attack it. He : 
says that hesawsome 10 or 15 Muham- 
madans removing the shutters of Rup- 
chand's shop and entering it and looting 
it. He was, however, unable to identify 
the men who actually looted the shop.. 
It is unfortunate that Banu Mal was not 
asked the exact time when this looting 
took place. It is, therefore, not possible 
to say definitely that the 10 or15 Muham- 
madans whom Banu Mal mentioned 
were out of the crowd of 50 or 60 men 
who were seen by. Rup Chand. Nor is 
it possible to say that the ‘looting took - 
place within a few minutes of the de- 
parture of Rupchand. As there was a 
ino commotion in the town of 
aharanpur it is not impossible that there 
were several bands of rioters marching 
down the streets at various times and at 
different places. The evidence of Rup 
Chand and Banu Mal leaves & gap and 
it is impossible to say that the 10 or 15 
men who were seen by Banu Mal looting 
the complainant's shop were men of the 
group of 50 or 60 men who had frighten- 
ed Rupchand away. In the absence 
of any such evidence I am compelled to 
say that it cannot be held that the 10 or 
15 men who looted Rup Chand’s shop 
had caused’ any fear in the mind of 
Rupchand of any hurt or -wrongful re- 
straint to his person. The looting com- 
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mitted by the band of 10 or 15 men can- 
‘not amount to the offence of robbery as 
defined in section 390, Indain Penal 
Oode, but would be an offence of theft 
in a building used for the custody of 
property as mentioned in section 380, 
Indian penal Code. The shop.of Rup- 
chand was looted some time between 
3». M, and 5 P.M. The exact time can- 
not now be stated. The accused persons 


were arrested in the street between 4-40 . 


P. M, and 4-45 p. mw. The accused Yamin 
was found in possession of several arti- 


cles, namely, a dhoti; a sangi and three 


pieces of chintz. These were new pieces 
of cloth and they have been identified 
by the complainant as part of the pro- 
perty looted from his shop. I have no 
doubt in my mind whatsoever that these 


articles belonged to the complainant and: 


were part of the stolen property. These 
were capable. of being identified and 
they were unsewn pieces of cloth which 
would not ordinarily be worn.- The 
accused Yamin was carrying them under 
. his arm. In the Court of Session Yamin 
had denied having been found in pos- 
session of these articles, but I am satis- 
fied that he was found in possession of 
these articles at the time of arrest. 

» The other accused Barkat was found 
to wear a chintz turban on his head. 
The accused before the Magistrate claim- 
ed this turban as his own property. The 
turban, however, borethelabel of the shop 
of Ratnam and Co., glued to the stuff and 
the chintz was quite unwashed and was 
fully recognised by the complainant as 
belonging to him. I am satisfied that it 
. was apart of the stolen property and 
was found on the person of the accused 
Barkat at the time of his arrest. 

It is, however, to be noted that no one 
was able to identify either "Yamin or 
Barkat as being among those men who 
entered the shpp.of Rupchand and loot- 
ed it. The conviction of Yamin and 
Barkat rests on the evidence of their 
being found in -possession of the stolen 
articles very. Boon after the -offence. 
When the stolen property is found in the 
possession of a person soon after the 
theft the Court is, under section -114 of 
the Indian Evidence Act, entitled to pre- 
sume that either that person is himself 
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`- the thief or he has received the goods 


knowing them to be stolen, -unless he 


-can accouht for his possession. In the 


present case both the accused have en- 
tirely failed to adequately account for 
their possession of these articles. It 
was, therefore, open to the Court to draw 
the presumption either that they them- 
selves had stolen these articles from the 
shop of Rupchénd or' that they ‘had 
received these articles knowing them to 
be stolen. The learned Judge has held 
that the presumption is that these ac- 
cused persons were themselves the prin- 
cipal offenders. He has given reasons 
for drawing that presumption. On the 
other hand it has been brought to my 


: notice that in another case arising out 


of a similar looting which took place on 
the same day at the same town, viz., 
Saharanpur, a Division Bench of this 
Court in the case of Bashir accused 
(Oriminal' Appeal No, 1109 of 1923, de- 
cided on the 15th of February 1924) held 
him guilty under section 411, Indian 
Penal Code because he was found in 
possession of certain articles which had 
been stolen from the house of the com- 
plainant in that case. From the mere 
fact that the articles were discovered in 
his possession soon after the theft the 
learned Judges did not draw thé pre- 
sumption that Bashir was the thief him- 
self. As there “is always a possibility 
that the accused got these articles, which 
they must have known were stolen, from 
some other persons or might have picked 
them up when dropped’ by the real 
thieves, I think that it would be safe to 
follow the precedent referred. to by me. 
I would, therefore, draw only the pre- 
sumption that the accused persons hav- 


` ing been found in possession of the ` 


stolen goods soon after the theft had 
received the goods knowing them tobe- 
stolen, as they were not able to accoünt 
for their possession. <- 2 

I bave &lready found that on the state- 
ment of the complainant Rupchand and 
that of the only other prosecution wit- 
ness Banu Mal it is impossible to hold 
that & robbery had been committed. It 
follows, therefore, that the accused per- 
sons must be convicted under section 
411, Indien Penal, Code, for having 


c 
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received properties which they knew ` 
had been stolen and which, in fact, had 
been stolen in the course ofta theft in- 
side a shop.. 

-Under the bheuman of this case, 
however, I must impose the maximum 
sentence of imprisonment permissible 
under section 411; Indian, Penal Code, 
. I accordingly set ‘aside the conviction 

,. and sentence of both the. appellants 
under section -395, Indian Penal Code, 
and instead convict both the appellants 
.under section 411, Indian: Penal Code 
.&nd sentence them each to rigorous im-. 
prisonment for a term of three years. 
With this modification the appeal is 
dismissed, 


Ez. x. Appeal dismissed, - 


_ 


z: SIND JUDICIAL COMMIS- 
. . SIONER'S COURT. . 
- ORIMINAL REVISION APPLICATION No. 173 
` or-1922, ` 
. January 25,1923.  . 
ce :—Mr: Raymond, A. J.C., and ` 
MIS Mr. Madgavkar, A. J. C. . I 
-  * UTLIBAE-—APPLIOANT 
Fo n versus - 
.- EMPEROR— OPPONENT: 
‘Criminal Procedure Code (Act V of 1898), ss. 218, 
£14, 215, 254, 847 — Sind Courts AcL(XII of 1866), 
. &, 9-4 —Rules of, Sind Judicial Commissioner's 
Court, Ch. I, s. 2 (#)— Commitment by Magistrate 
` drying case, whether - -can be quashed—Procedure— 
Failure to exercise- gurisdictron—Illegal commit- 
ment—Judicral Commissioner sitteng as Sessions 
Judge, whether can quash commatment— Single 
Judge, whether can deal with application 
, Section 347 of the- Criminal Procedure Code 
inerely extends the period when a commitment may 
be made Ly a Magistrate trying a case to .any.timé 
` Before the pronouncing of judgment. It enables. 
the Magistrate to commit even if he has recorded 
the whole or part of the evidence for-the defence 
The concluding words `of -the section “that tho 
` Magistrate should “commit the accused under the 
provisions hereinbefore contained," point to sec- 
. Vion 213 of the Code and, when applicable, to sec- 
tioh 214, and in the absance of any other provision. 
except section 215, for quashing a commitment, a 
- coinmitment made under section 347 falls none- 
the-less- within the purview of sections 213.and " 
and where there is any question of quashing, 
qan only be done under section 215: Tp. 710, col, 


^ 
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Sessions Judge of, Coimbatore v. Immudi ‘Kumara 
Kangaya, 17 Ind. Cas. 410; 36 M. 321; 23 ALL. J. 
386; 13 Cr. L, J 778, (1912) M. W. N. 1243, 13 M. L. 
T: 116, relied on 

The failure by a Magistrate to exercise his own 
power where the offence is within his jurisdiction 


is a failure to comply with the provisions of - 


section 254 of the Criminal Procedure Oode, and 
an unnecessary committal-is, therefore, an error 


.of law, in which the commitment can be quashed. 
“fp. 711, col 1] I 
Ghani Yacub v. Emperor, 58 Ind. Cas 519, 14 b, 


L R. 85,21 Cr. L. J. 791 and Emperor v. Ashà- 


.-bhathi, 21 Ind. Cas. 897, 15 Bom. L. R. 998; 14 Or, 
‘Ld. 657, relied on 


. The Judicial Commissioner sinn sitting in the 


“Sessions Division is not divested of his dual 


‘capacity as a High Court'Judge, and he has full 
power to make an order under section 215 of the 
Criminal Procedure Code, even when sitting as a 


Sessions Judge. [p 709, col. 2 


Kali Kinkar Sett v. s E Nandy, 32 O 
379,. 9 C. W. N.:321, 2Cr L J. 106, distinguished 

"Clause (2) of section 2 of Chapter I ofthe Rules 
_of the Court of the Judicial Commissioner of 
“Sind, which provides that every application for 
quashin & commitment under section 215 of the 
Criminal Procedure Code, shall ordinarily be 
-heard and determined by a Single Judge, is not 
inconsistent with the provision coutained in section 
9-A of the Bind Courts Act of 1866 [1bid.] N" 


Application for revision against an - 


order of the Judicial "Commissioner, 


Sind. 


Mr. Tahilram Maniram, for the Appli- : 


cant. 
Mr. T. G. Elphinston, for the Crown, - 
^" JUDGMENT. ` 


Raymond, A. d. C.—This js an $ 


application in revision against the order, 


of the Judicial Commissioner under | 8ec-. 


tion 215, Criminal Procedure Code, 
quashing the committal proceedings i in 
the case of the Crown v. Utlibat who was. 
committed to the Sessions Court to stand 
her trial for an offence under section 409, 
Indian Penal Code, by. the First “Class 
Magistrate of Tatta. The first point 
taken by Mr, Tahilram for thé applicant 
is that as it appears from the proceedings. 
of thé Committing Magistrate that he- 


self which he had jurisdi¢tion to do ás, 
the case is not oné exclusively triablé by 


the Sessions Court and it was only after- 
the evidénce in the case had been record-, 
ed that he felt the désirability of com-: 


mitting the case to the Sessions ás in. 
view. of the amount misappropriated ` 

could not pass on the offender ai 
adequate sentence hig procedure was oné 


SR rich inténded to try the case him-, 
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under section 347, Oriminal Procedure 
Code, to which section 215 was in- 
applicable, and, therefore, the order of the 
Judicial Commissioner was erroneous. 
There is no doubt that section 215; 
Criminal Procedure Code, applies only 
to commitments made under the four 
sections specified therein and equally 
there is no doubt that the procedure 
adopted by the Trying Magistrate in 
committing the accused to the Sessions 
was one falling under section 347, Crimi- 
nal Procedure Code. But it is important 
to observe that the concluding words of 
section 347 which empower a Magistrate 
to commit irf the conditions therein men- 
tioned are that he should commit the 
accused under the provisions hereinhe- 
fore contained which, undoubtedly, mean 
under Chapter XVIII of the Criminal 
Procedure Oodé in which section 215 finds 
& place. Thé section is, therefore, sub- 
ject to the provisions of Chapter XVIII 
and even when a committal order is made 
under section 347, the Magistrate has to 
conform to the provisions of Chapter 
XVIII and cannot deprive the -accused of 
any right. he has under this Chapter. 
Section 347 appears in Chapter XXIV of 
the Code which contains general pro- 
visions for inquiries or trials and is one 
of those -sections providing what a 
Magistrate should do when in the course 
of an inquiry he finds that he should not 
finally deal with the case himself. But 
when he does make up his mind to com- 
mit he cannot disregard the provisions of 
Ohapter XVIII. Sessions Judge of Coim- 
batore v. [mmudi Kumara Kangaya (1). 
Therefore although the commitment was 
under section 317," Criminal Procedure 
Code, yet it was subject to the provisions 
of Chapter XVIII of the same Code and 
it was within the competence of this 
Oourt to quash the commitment if there 
was an error of law. x z 
' The second point taken by Mr. Tahil- 
ram was that as the Judicial Gommis- 
sioner was sitting in the Sessions Division 
of this Oourt- he was:not empowered as 
& Sessions Judge to quash the commit- 
. ment which ean only: be done by. the 
` High Court. No doubt, the application 
(1) 17 Ind. Oas 410,38 M 321, 23M. L.J 368, 13 
Gr, L.J. 718, (1912) M. W. K 1243, 13 AL L T. 116. 
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for quashing the proceedings is headed 
as being filed in the Sessions Court, 
but the Judicial Commissioner whén 
sitting in the Sessions Division is not 
divested of his dual capacity as a High 
Oourt Judge and he had full power 
to make an order’ under ' section 
215, Criminal Procedure Code, even 


when stitting as a Sessions Judge. But. 


arguss Mr. Tahilram, even if we regard 
the order made’ by the Judicial Gom- 
missioner asin the High Oourt Juris- 
diction, it was only within the power 


of a Bench of two or more Judges to- 


make an order of the description re- 
ferred to. Clause. 2 of section 2 of 
Chapter I of the Rules of the Court of 
the Judicial’ Commissioner of Sind pro- 


vides that every application for quashing . 


acommitment under section 215 or for 
granting bail under section 498 or for 
transfer under section 526, Criminal 
Procedure Code shal] ordinarily be heard 
and determined -by a single Judge. Mr: 
Tahilram boldly contends that this Rule 
is inconsistent with the Sind Courts Act 
No. XIL of 1866, which provides in sec: 
tion 9-A, that all Appellate or Revisional 
Jurisdiction shall be exercised by a 
Bench of not less than two Judges. Now 
clause (a) to section 9-A provides that the 
Oourt of the Judicial Commissioner may 
make rules for the exercise by one or 
more Judges of the said Court- of the 
Original and -Appellate Jurisdiction 
vested in such Oourt-and it is under 
this clause that the Rule is made empower- 
ing a Single Judge to quash proceedings 


under section 215, Oriminal Précedure. 


Code. An order under section 215 could 
not be said to fall within the Appellate 
or Revisional Jurisdiction of this Court 
just as little as an order for bail.or 
for transfer of a case. Tahilram 


cited the case of Kali Kinkar Sett v. 


Dinobandhu Nandy (2) in corroboration 
of his argument that a Judge sitting on 
the Original Side of the Court was not 
competent to make an order under gec- 
tion- 215, but this case has no applica- 
tion to. the present one. The judgment 
turns on the interpretation to be placed 
on the words ‘High Court’ as used in 


. (9) 32 0.379, 9 O. W. N, 321; 2 Or. L. J, 108- 
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saction 195, Criminal Procedure Code, 
and there it was held that this section 
is the only section that gives the Civil 
Courts any jurisdiction in quasi-criminal 
matters; and'as the Civil Court refuses 
` or grants the sanction it means the Civil 
Appellate Court. : s . 
- It was lastly argued that as this case 
was committed to the Sessions, because 
the Trying Magistrate was of the opinion 
that he was not empowered to pass an 
&dequate sentence on the accused, this 
did not amount to an error of law on 
his part and consequently the provisions 
of section 215 did not justify the 
quashing of the commitment: Reliance 
is placed on the case of the Emperor v. 
, Baldeo (3), where it was held that where 
`a Magistrate is of opinion that he cannot 
adequately punish an accused person 
and commits him to the Court of Sessions, 
the commitment is legal and cannot be 
.quashed .by the High Court on the mere 
ground that the punishment which the 
Magistrate could have awarded would 
have been sufficient. The present case 
was not one exclusively triable by the 
Sessions Oourt as remarked above and 
the - Committing Magistrate, who is a 
First. Class Magistrate was empowered 
to pass a sentence of 2 years’ imprison- 
ment and a fine of Rs. 1,000. The 
accused is an old woman of 60 years of 
age and the case appears to us one in 
which the Magistrate could adequately 
punish an offender. That béing so and 
the Magistrate not having complied with 
the previsions of section 254, Oriminal 
Procedure Code as he should have done 
and no other reason being shown justi- 
fying the commitment, the error be- 
comes one of law. : š 
The application is rejected. 
Madgavkar, A. J. C.—The point 
now raised is one of importance which 
apparently has never been raised before 
in this Court. JI, therefore, desire to 
. Btate briefly my reasons for concurring 
in the conclusion of my learned brother. 
The Magistrate in this case after re- 
cording the evidence for the -defence 
apparently decided to commit the case, 
It is undoubted, therefore, that he acted 


m 19 Ind. Oas. 980; 14 Or. L, J, 304; 1] À, L. J. 
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under the provisions of section 347 of 
the Code of Criminal Procedure. The 
basis ofthe arguments for the applicant 
is that such & commitment cannot be 
quashed unden section 215 inasmuch as 
it is not a commitment under sec- 
tions 213 and 214, but that it can only 
be quashed in the Appellate or Revisional 
Jurisdiction of this Court which under 
clause 9-A of the Sind Courts Act can 
only be exercised by a Bench of not 
less than two Judges. Though Chapter I, 
rule 2, clause (4) of the Rules of this 
Court expressly authorises a single-Judge 
to quash a commitment under section 215, . 
it is contended that in any case this 
rule is ultra vires as being inconsistent 
with section 9-A of the Sind Courts Act. 
Section 347 merely extends the period 
when & commitment may be made to 
any time before the pronouncing of 
judgment. It,enables the Magistrate as 
in the case now before us to commit 
even if he has recorded the whole or 
part of the evidence for the defence. 
But the concluding words of that sec- | 
tion, that the Magistrate should “commit 
the accused under the provisions here- 
inbefore contained” clearly point to 
section 213 and when applicable to sec- 
tion 214, and in the absence of any other 
provision except section 215 for quash-, 
ing the commitment, it appears to me 
clear that the commitment made under 
section 347 falls none-the-less within the 
purview of sections 213 and 214; and where 
there is any question of quashing, it can 
only be done under section 215. The 
argument, therefore, fails on thevery basis, 
It is a matter of easy verification from 
the Indian Law Reports that each High 
Court has its own rules in regard to 
the exercise of the various powers in the 
Code of Oriminal Procedure; and where 
there is an express rule, such as rule 2 . 
in Chapter I, the power of quashing 
the commitment vested ina single Judge 
is not one, in my opinion inconsistent 
with section, 9-A. This conclusion, is 


An accord with the invariable practice 


of-this Court under which commitments 
have always been quashed by a single ' 
Judge. The fact that the application 
purports by an obvious error, to be 
made in the Sessions Court Jurisdiction, 
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did not deprive the single Judge of-the ' 


power vested in law, and: the order is, 
therefore, good. 

In view of this conclusion, it is hardly 
necessary to enter into the merits. 
It isnot clear why the Magistrate having 
before him ‘from the outset, the amount 
of property involved in the alleged 
offence, acted under section 347 at all 
or why he did not consider the question 
of adequacy of the punishment at the 
time ‘of framing the charge before any 
evidence for the defence was taken. In 
regard to adequacy, it should be noticed 
so far we can judge that it would have 
been open to him to frame three charges, 
so that the accused .if proved guilty 
could have been awarded an imprison- 
ment of four years by the Magistrate 
himself. Further it has been consistent- 
lv held by this Court in cases, such as 


Crown v. Ahmed Shah (4), Diwanichand - 


v. Emperor (5), Ghani Yacub v. Emperor 
(8) that the failure bya Magistrate to exer- 
cise his own power where the offence 
appears to be within his jurisdiction is 
a failureto comply with the provisions 
of section 254 and an unnecessary com- 
mittal is, therefore, an error of law in 
which the commitment can be quashed, 
The same view has been taken by the 
other High Oourts: cf. the case of 
Emperor v. Ashabhathi (7). With all 
deference, therefora, to the decision 
of the single Judge of Allahabad High 
Court, it appears to me that the ground 
for quashing the commitment was correct 
and for the reasons stated above on the 


facts it is not clear that the power of the’ 


Magistrate was not adequate to dispose of 
the case. k 
It is unfortunate perhaps that in the 


order of committal the. Magistrate did. 


not confine himself to ‘a finding that 
there was a prima facie case and has 
expressed a somewhat decided opinion 
on the merits. That, however, is nota 
und for determining the commitment, 
t will be open to the accused in argu- 
ments to convince the Magistrate of her 
innocence. - 
4) 18. L. R. 103. 
5) 25 Ind. Cae. 992; BS. L, R.23; 15 Cr L.J.664 
8) 58 Ind. Oas. 519; 14 B. L. R. 85, 21 Or L.J 791. 
ñ 21 Ind. Oas, 867; 15 Bom. L, R, 998; 14 Qr. L. J. 
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I concur, therefore, in the order pro- 
posed and sgree that the present &ppli- 
cation fails and must be dismissed. 

Z. K. Appeal dismissed, 


— n 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No. 152 or 1924. 
March 31, 1924, 
Present:—Mr. Justice Ryves. 
DAMRI—<AccusgD—APPLIOANT 
versus 
EMPEROR-—Orrosrrs Parry. 

Penal Code (Act XLV of 1800), s. 216-A—Har- 
bouring dacoits— Pony lent for removing loot 

Ths action of an accused who lends his pony 
to some dacoits in order to facilitate them in 
removing ths property looted does not amount to 
“harbouring” the dacoits within the meaning of 
section 216-A of the Penal Code. . 

Criminal appeal against an order of 
the Sessions Judge, Fatehpur, dated the 
28th January 1924. 

The Government Pleader, for the 
Crown, ] 


JUDGMENT.—There was a bad 
dacoity committed in the Fatehpur Dis- 
trict, in the course of which two men 
were killed: and several other  persors 
were seriously injured and property ir- 
cluding a quantity of untensils were 
carried away. The fact that the dacoity 
was attended with unusual violence is 
really not relevant in this case. Pamri 
has been charged under section 216-A 
of the Indian Penal Code with having 
harboured the dacoits. It has been 
found that the dacoits took with them 
a pony belonging to Damri tothe scene 
of the dacoity, and loaded it with some 
of the utensils which were looted. The 


- object apparently with which this pony 


was taken was to help them in carrying 
away their booty. “If this was done with 
the consent of Damri, he could certainly 
have been tried and convicted of abet- 
ment of the dacoity. He, however, has 
not been tried under that charge, but 
for having harboured the dacoits. Hav- 
jng regard to the definition of "harbour" 


x 
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given in section 216-B, it seems tome- . Mr. Kharak Singh, for the Appellant. 
that’ the case does not come within the Mr. Dalip Singh, Assistant Legal Re- 
section. The pony was not lent to the membrancer, for the Respondent. . » 
dacoits with any of the objects comprised . JUDGMENT.—Rur Singh, appel- 
in the definition of "harbour" It lant, was charged with three. distinct 
was lent to them merely to facilitate offences under sections 302 and 307, 
them in removing the loot. The convic- Indian Penal Code, and tried before the 
tion, therefore, cannot stand. Damri has Sessions Judge, Hissar, at two separate 
already been convicted in Appeal No. 151 trials, one for the murder of Mangal 
for being in possession of an utensil Datt, Brahmin, and the other ‘for the 
stolen in this dacoity, and has been murder of Bala Rajput and.an attempt 
sentenced to five years’ rigorous impri- to murder Musammat Jeoni, was con- 
soüient in ‘that case.’ Under these’ cir- victed on all three counts, and sentenced 
cumstances I merely allow this appeal, to death on one (the murder of eet 
and direct that so far as the charge and tó transportation for life on each 
under section 216-A is concerned, he be of the remaining two. He has preferred 
released, but he has stillto serve the term two separate appeals, but as all the three 
which he is undergoing on 8 charge offences occurred in quick succession in 
under section 412 of the Indian Penal the course ofthe same night and were 
Code. š connected together by commanity of 
. : . criminal intent and purpose, it will be 
Z. K. Appeal allowed. ^ . proper and convenient to consider all the 
evidence once for all and to dispose of 
=e both the appeals together, . 
` The facts stated by the prosecution 

witnesses were briefly as below:— 
- . a Singh, UR Aoa 
: : : jput of the village awani era; 
' LAHORE HIGH COURT. District Hissar, Ard about 25 years, was 


FIRST APPEAL FROM ORDER No. 35 a sepoy in the army but obtained a 

or 1923.. . : discharge from his regiment only two 

February 15; 1923. — months before the event and came back 
Present:—Mr, Justice Le Rossignol to his village. Here he lived with his 

- and Mr. Justice Zafar Ali. o brother Sheo Nath and began to pay 
- RUR SINGH-—CONVICT—APPELLANT attentions to his neighbour Musammat 
PRESS versus Jeoni, the widow of Birda, his first cousin 
‘ EMPEROR— RESPONDENT. by the fathers side, and proposed to 


- Penal Code (Act XLV" of 1860), ss. 802, 80,— Ç : 

Oulpable homicide and murder, dulinction bennen MANIY her. . She refused him on the 

— Grave and sudden — provocation—Provocation, CXCUBE that re-marriage was not permis- 

ripening into resentment and malice: I sible among Hindu “Rajputs. But pre- 
In order to remove a culpable homicide from sumably he did not accept this excuse. 


Dy ee, but alao sudden, and must baveby êS genuine and attributed it to her illicit 
its gravity and auddenness deprived the accused of intimacy with Mangal Datt, thé priest of 


the power of self-control. (p. 714, col 2.]_ : the village temple, and also with Bala 
Where, however, a provocation ripens into Rajput who lived with her in her house 
resentment and malice, and the person aggrieved pnd worked at her farrh. Musammat 


deliberately determines to take the lives of the É 
ns who offended him, breaks into their houses Metha, mother of Bala, was sister of 


inthe night time, sorpren tham m thar sleep, Birda, the late husband of the widow, 
and attacks them with a deadly weapon with gnd it was stated that Bala and Musam- 


intent to kill them, and does cause the death of ein d r 
two of them and inflicts grievous injuries to the mat Metha had been living. with the 


third, he is clearly guilty of, murder and of an widow for twenty  yéars from before 
attempt to murder. [1btd ] Birda’s death which tcok place some- 


First appeal from an order of the twelve years back. Bala tco thovgh 30 
Sessions Judge, Hissar, dated the 15th years old was still unmarried. The 
November 1922, ` accused required the widow Musammat 


kad 
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Jeoni to turn out Bala from her house 
and to discontinue all intercourse with 
the priest but she refused . to comply 
stating that she could not do without 
either, as Bala was managing her farm 
and the priest lent her money whenever 
` she needed it, Rur Singh, appellant, 
referred the. matter to the “Panchayat of 
the village with the result that Mangal 
Datt'sthings which were lying in the 
house of the widow were removed there- 
from and sent back to him at the temple. 
This occurred about 15 days before the 
murders. On the night of the 22nd- 
23rd July, 1922, Mangal Datt was assas- 
sinated while lying asleep on acharpoy 
in front of his temple, but there was 
no eye-witness of thedeedand the maie 
was not discovered before morning. 


same night Bala was slain as he xui 
Sleeping in the courtyard: of the house. 


of Musammat Jeoni, She was sleeping 
on a separate charpoy at some distance 
from him but awoke and went up and 
saw Rur Singh attacking him with a 
gandasa. After killing Bala, Rur Singh 
turned to her and struck her several 
blows with the same weapon and then 
leaving the gandasa on the spot ran 
away, and escaped. 

The accused was chalaned bythe Police 

soon after the occurrence, and the 
magisterial enquiry commenced on the 
2nd August, 1922. On that date the Magis- 
trate, after examining almost all the 
prosecution witnesses, examined the ac- 
cused also and the latter made a full 
confession before him giving minute 
details of the whole affair. 

The medical evidence was to the follow- 
ing effect :— 

Bala bore five: incised wounds, on the 
mouth, beneath the. chin, neck, left 
temple aud middle of the head,respec- 
tively.. There wasa depressed. fracture 
of the skull fn: the middlé of the head 
and another similar fracture in the left 
parietal bone. Death was due to the 
incised woundon the neck cutting .the 
trachea, and from depress fractures-of 
the skull bones. 

Musammat Jeoni had ‘six inj uries. 
. fourth: finger of the right hand was corn- 
pletely cut; the middle finger-of the right 
hand, was partly cut. There was añ 
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incised wound on ‘her forehead and’ 
another incised wound on her left ear, 
The pinna of her left ear was cut and 
there was an incised wound over her left 
shoulder, 

: Mangal Datt had tinea axtenaive incised 
wounds-on the head causing fracture of 
the skull and death. * 

Briefly put the case against the gone 
lant is that he had a strong motive for 
what he did, that he was in the village at 
the time of the occurrence and was named 
as the culprit by Musammat Jeoni imme- 
diately after the occurrence,. that he 
absconded and was not arrested till three 
or four days after the occurrence, and that 
as he was produced before the Committ- 
ing Magistrate, he made a clean breast 
and gave a detailed description of what he 
had done and his reasons therefor. 

The convictions were based mainly on: 

(îi) the evidence proving a strong 
motive; 

(2) the testimony ‘of Musammat’. Jeoni 
who was herself ‘wounded and ‘was; 
therefore, in'a position to recognise her 
assailant; 

(3) the confessions of the accused before 
the Committing Magistrate which were 
retracted latter’ on before the * Sessions 
Judge, and 

(4) other desinat evidence. -.", 

We are of opinion that all this evidence 
is quite convincing and sufficient to 
bring all the three offences home to the 
accused,” 

As regards motive, the accused's own 
brother, Sheo,Nath; deposed that Musam-- 
mat Jeoni had a liaison with Mangal 
Datt, Brahmin, às well as Bala, that the 
accused ‘objected to Bala’s- habitation. 
with her and used to warn: both of -their 
misconduct, and that Mangal Datt used 
to visit Musammat Jeoniand had dealings 
withher. Multan Singh, Lambardar; was 
another: independent and trustwor thy 
witness on this point who: deposed to the 
following effect:— 

- “14 or 15 days befóre the occurrence ° 
Rura accused called a panchayat and 
Gomplaimed-before: it that Mangal Datt 
did not desist from visiting Musammat 
Jeoni and that women ofthe village 
taunted him that Mangal Datt slept with 
kiş- (accused's) consin 8- widow: People 


714 - 
.  BRHARI V. BMPBROR. 
went to Mangal Datt and told him not 
to go to Afusammat Jeoni's house. Mangal 


Datt's charpoy, bedding and vessels 
which were in her house were remov- 


ed therefrom by the panchayat and sent, 


to him at the temple. Rura asked Bala 
also to leave the house of the widow but 
he declined to-do so." 

Musammat Jeoniherself stated that as 
the accused came back to the village he 
wanted her to turn out Bala and to marry 
him (accused) but that she refused to do 
80. 

Secondly, there is the evidence of 
Multan Singh, Lambardar, Musammat 
Metha and others that immediately after 
the occurrence as people rushed to 
Musammat Jeoni's house on hearing the 
cries raised by her and her sons and other 
inmates of the house, she at that very 
time named the appellant and said that 
he had wounded her and killed Bala. 
Among the persons who thus flocked 
to her house was the accused’s brother 
Sheo Nath also, andit was he, who re- 
paired to the Police Station and laid the 
first information to the’ effect that at 
about 1 A. M. after midnight-he heard 
eries from the house of Musammat Jeoni 
and saw his brother Rura coming out 
of her house and running away through 
the alley outside, that as he (Sheo 
Nath) entered her house she told him 
that Rura had wounded her ahd killed 
Bala, and that he raised an alarm and 
called the lambardars of the village who 
sent him to thana to report. He did not 
repeat all this in Court but admitted that 
it was he who made the initial re- 
port. Further he deposed to the import- 
. ant fact that his brother Rura used to 
sleep on a charpoy in front of his door 
but was not on that charpoy when he 
(Bheo Nath) came back from the house 
of Musammat Jeoni. It was thus clear 
that the accused was in the village before 
the occurrence but made himself scarce 
. after that. Sheo Nath deposed that he 
did not see him in the village till the 
Sub-Inspector arrested him three or four 
days after the occurrence and brought 
him back to the village. In the light of 
all this evidence the accused's detailed 
confessions ‘before the Committing -Ma- 
gistrate appear to be true and genuine 
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and his plea that he was induced by the 
Sub-Inspector of Police to make these 
confessions cannot be accepted as true. 
The learned Counsel who appeard for 
the appellant did’ not seriously contest 
the’ finding that the assailant of the de- , 
ceased and Musammat Jeoni was no other : 
than he, but strenuously urged that he ` 
acted under grave provocation ahd was 
liable to punishment -under section 304, 
Indian Penal Code and not for murder. 
But in order to remove a culpable homi- 
cide from the category of murder, the 
provocation must not only be grave, but 
also sudden, and must have by its 
gravity and suddenness deprived the 
accused of the power of self-control. 
Where a provocation ripens into resent- 


“ment and malice, and the person ag- 


grieved deliberately determines to take 
the lives of the persons who offended 
him, breaks into their houses in the 
night time, surprises them in their sleep 
and attacks them witha deadly weapon 
with intent to kill them and does cause 
the death of two of them and inflicts 
grievous injuries to the third, he -is 
clearly guilty of murder and of an at- 
tempt to murder. Therefore, we dismiss 
the appeals and confirm the sentence 
of death. The sentences of transpora- 
tion will, of course, merge in the.death 
sentence. 


N. H. Appeals dismissed. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 70 or 19024. © 
May 15, 1924. 
Present:—Mr. Justice Daniels and 
Mr. Justice Boys. 
BEHARI AND oTHERs—-APPELLANTS 
versus 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 149, 909— 
S. 149, applicability of—Unlawful assembly: 
armed with spears—Death caused— Offence. 
` The two parts of section 149 of the Penal Code 


are quite distinct though the same act may, and’ ' 


frequently does, fall under both. The first class 
of acts are those committed in prosecution of the 
common object of the agsembly. The act may be 
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that of one individual accused, but if itis com-- 


mitted in furtherance of the end which they all 
have in view, all the accused are liable for it. 
The &econd class of acts are those which the 
accused knew to be likely to be committed in 
connection with the carrying out of their common 


purpose. [p. 716, col. 2.] 

Ordinarily if accused persons go armed with 
spears in superior force intending to carry out by 
force & purpose ‘which they know others will 
resist, of the accused must be taken to have 
known at least that a death caused by one of 
the party was likely to be caused. [p 717, col. 2- 

Per Boys, J—An individual in such a party (a) 
may share a positive common purpose to kill, or 
(b may be reckless whether there 1s killing or 
not, without actually intending it, or (c) may 
reasonably understand that the definite intention 
is not to cause death. In the first two cases 
section 302 read with section 149 of the Penal Code 
is applicable; in the third case, if and when 
established, it is not. [tbid.] 

Criminal eppeal from an order of the 
Sessions Judge, Bareilly, dated the 
20th December 1923. 

Mr. A. P. Pandeya, for the Appellants. 

The Assistant Government Advocate, 


for the Crown. : 


- JUDGMENT. bol 

Daniels, J.—In this case eight accus- 
ed, Behari, Noni, Hulli, Birbal, Narain, 
Ganga, Ghasi and Umedi have been con- 

. vieted by the learned Sessions Judge of 
Bareilly. The first five have appealed. 
The case of the remaining three has been 
taken up in revision. Noni has been 
convicted under section 302 of the Indian 
Penal Oode and sentenced to transporta- 
tion for life. The learned Judge refrain- 
ed from passing sentence of death because 
of the acctised’s youth, because he found 
there was no direct intention to kill and 
because the wound was inflicted in the 
. course of a scuffle and without premidi- 
tation. All the accused other than Noni 
have been convicted under sections 147, 
324 read with 149 and 342 read with 119 
of the Indian Penal Code, and sentenced 
to terms of imprisonment varying from 
three years to one year, the sentences to 
be concurrent with those passed under 
section 342 and section 147. Notice has 
been issued to these accused to show 
cause why they should not be convicted 
under section 302 read with section 149 
` and why their sentences should not be 
enhanced. It was intended that the 
notices should be issued’to the seven 
accysed other than Noni but owing to a 
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clerical omission in the order passed 
notice has been issued to Noni as well. 
Counsel has appeared to argue the case 
on their behalf. š . 

The facts are clearly stated in the full 
and careful judgment of the learned 
Sessions Judge. The accused formed 
an unlawful assembly whose com- 
mon object was to carry off by force 
Musammat Bibbo.  Musammat Bibbo 
was the widow of & brother of the 
first accused Bihari. .She had, as 
the learned Judge says “formed a friend- 
ship either legitimate or illegitimate with 
Jhamman Murao and Daya Ram Brah- 
min.” Bihari claimed to have married- 
her after her husband's death and on 23rd 
May 1923 filed a complaint under section 
498 of the Indian Pena] Code against Daya 
Ram and Jhamman. These proceedings 
were pending at the time of the present 
occurrence. The complaint was ulti- 
mately dismissed on the ground that 
Bihari’s marriage to Musammat Bibbo 
was not proved. On 12th June the com- 
plaint was before the Court and on 13th 
June a warrant was issued for the 
arrest of Musammat Bibbo. ‘On the 16th 
June Bihari and the remaining accused 
went in a body at night to the house of 
Jhamman in order forcibly to carry away 
Musammat Bibbo. Two of the party 
carried spears and the remainder were 
armed with lathis. About midnight they 
broke into the house and found Daya 
Ram, Jhamman, Musammat Bibbo and 
Jhamman’s mother sleeping in the court- 
yard. They attacked the inmates ef the 
house with lathis and Noni struck 
Musammat Bibbo in the abdomen with a 
spear. The spear penetrated the liver 
and intestines and Musammat Bibbo died 
as the result of the injury. Jhamman 
and Daya Ram received minor injuries, 
The accused's party took Musammat 
Bibbo, wounded as she was.to the thana 
onacart and tied up Daya Ram and 
took him there also. Bihari proceeded 
to make a report in which he said that 
they were on their way to the house to - 
recover the woman who was about to be 
carried off when on the way they met 
Jhamman and Daya Ram in the act of 
removing the woman and Jhamman 
Mureo turned on them and attacked 
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them with lathis. The. Sub-Inspector 
finding that Musammat Bilbo had, à 
wound in the abdomen from which her, 
entrails were protruding tóok Bihari 
into custody, recorded Musammat Bibbo's 
statement as a first report, and sent her 
and Daya Ram to the dispensary for 
treatment. P m se 

2 The facts as found by the learned Ses- 
sions Judge does not admit of any doubt 
and the learned Counsel who represented 
the accused conceded that so far as the 
appeal was. concerned there was very 
little which he could urge. The learned 
Judge ‘has dealt with the case of 
each accused separately and has shown 
that the evidence against all the appel- 
lants is overwhelming. We „have no 
hesitation in dismissing the appeals of 

all the accused. .. ' 

` . The real question in the case is whethe 

the learned Judgé was right in convict- 
ing the accused other than Noni only on 
a minor, charge and. inflicting upon 
them comparatively light sentence. The 
view which the learned Judge has taken 
is this. He finds that the common object 
of the accuséd was: to get possession of 


Musammat Bibbo, using force if neces-. 


sary. He finds that even if they consider- 
ed that they had a right to arrest her 
they could not possibly think that they 
had a right to enter another person's 
house at dead of night for-this purpose 
. armed with lathis and spearsand to 
use these weapons to overpower any re- 
sistence they might meet with. He also 
finds that as two of the accused carried 
spears they must all have known.that it 
was likely that these spears might have 
to be used to effect their purpose. He 
considers, however, that -as the common 
object was to carry off Musammat Bibbo 
alive itis improbable that any of the 
accused knew it to be likely that. either 
Musammat Bibbo or Jhamman or Daya 
Ram would be killed in the coarse of 
the proceedings. He therefore, considers 


- : that he is justifled in applying section 149 


to charges under sections 324 and 342 but 
‘not to the charge under section 302. 
The law applicable does not admit of 
any doubt, but as it is sometimes mis- 
understood it may be well to state it. 
Section 149 covers: two: classes of acts. 
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The two parts of the section are quite 
distinct though the same act may, and 
frequently does fall under "both. The 
first class of acts are those committed 
in prosecution of the common object of 
the-assembly. The act may be that of one 
individual accused, but if it is committed 
in furtherance of the end which they all 
have in view, all the accused are liable 
for it. The-second class of acts are those 
which the accused knew to be likely to 
be committed in connection: with’ the 
carrying out of their common purpose. 
In the present case the common’ object 
was to carry off Musammat Bibbo alive, 
and her death cannot be said to have been 
caused in prosecution of the common 
object. It may indeed be that the party 
were determined to get her and were 
prepared. to commit murder rather than 
be baulked of their object; but it is not 
safe to assume that they meant to go so 
far. j zm 

It does seem to me, however, that when 
they went armed with spears they: must 
have known that if^they encountered 
opposition some one was likely, to: be 
killed. The spears "were meant to be 
used if occasion arose and a spear is 
one of the most: deadly weapons 
there is. "My learned brother is not 
prepared to draw this inference and 
would . prefer to convict under section 
326. I. am content: to adopt this 
course for two reasons. First, the differ- 
ence between us is not one of general 
principle but merely of.what inference 
can be drawn, on the somewhat peculiar 
facts of this particular case. Secondly, 
an adequate sentence can be passed under 
section 326. 
to have overlooked that section. . It is 
unquestionable that the accused must 
have at least contemplated grievous hurt 
as a probable result-of their attempt-to 
carry off the deceased. Conturring with my 
learned brother I would, therefore, alter 
the conviction of all the atcused- other 
than Noni to one under saction 326 read 
with sections 149 of the Indian Penal 
Code and sentences them to.seven years’ 
rigorous imprisonment" under that ses- 


tion, the sentences to run concurrenily ' 
passed under sections 147 and. 


with those 
324. , a 


` 


The learned Judge appears . 
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Boys, J.—Eight men have oo con- 
vieted, one of them Noni; uhder section 
302 read with section 149 and the others 
under sections 147, 324 read with sections 
149 and 349 read with section 149 of the 
Indian Penal Code. Noni has been sen- 
tenced to transportation for life and the 
other to varying terms of imprisonment 
from three years to one year. 

The circumstances ‘are briefly that 
Behari and others of his relations be- 
lieved that Musammat-Bibbo a widow of 
Behari's ` brother, was living with two 
persons .Dayà. Ram and Jhamman. 
Behari alleged that he himself had 
married  Musammat SBibbo after his 
brothers death. Prior to the. incident 
‘in this case, Behari had instituted pro- 
ceedings. under.section 498 of the Indian 
Penal Code in the course ‘of which a 
warrant was issued but not executed for 
the arrest of Musammat  Bibbo. The 
section 498 of the Indian Penal Code; 
proceedings were eventually dismissed. 
Subsequently,’ as is found and as is 
hardly disputed and we accept the 
account, Behari went with the other ac- 
cused to the house of Jhamman and 
Daya Ram where he had heard that 
Musammai Bibbo actually was at the 
moment. They went armed with” two 
spears and lathis. The spears were in 
the hands of Noni and Narain. The party 
of the accused entered the house of Daya 
Ram and Jhamman, and inflicted certain 
injuries on Daya Ram, Jhamman and the 
woman Müsámmat Bibbo.. Jhamman es- 
caped but. thé accused capturéd Daya 
Ram and the woman and took them of 
- to the thana, taking them .em route to 
the chaukidar and the mukhia, Daya 
Rami they took along with his hands tied, 
In the. course of effecting this captüre, 
they inflicted some slight injuries on 
Jhamman, some slight injuries and a 
flesh wotind on the head of Dàya Ràm, 
the latter wound said to have been in- 
flicted by Narain with a spear, and a 


very bad spear wound in the stomach of ` 
Musammat Bibbo inflicted by Noni and ` 


some slight injuries. From this wound 
in the stomach Musammat' _Bibbo even- 
tually died. f 

“The only question that has been 
argued before us is as to whether in pur- 
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suance of the nótice dox tlie enhàncement 
that was. issued by this Court the con- 


- victions of the seven, appellants other 


than Noni should be alteréd to éonvic- 
tions under section 302 read with section 
149 of the Indian Penal Code, and sentences 


“passed accordingly: 


“The whole question really turns on 
whother the words in section 149 “In 
-pursuance of- thé common object or 
knowing: it to-be likely" are applicable 


‘to this case or not; in connection with the 
-offence described "by section 302 of the 


Indian Penal Code. There can be no 
question but that ordinarily if accused 
persons’ go armed with spears in superior 
forcé intending to carry out by force a 
purpose which they know others will 
resist; each of the accused must be taken 
to haveknown atleast that a death caused 
by one of his party was likely to be 
caused. : 
s= This case is not s0 simple. 

To my mind thé circumstances justify 
two very different inferences, the difference - 
being dependent on whether we are re- 
garding the fatal wound inflicted on the 
woman Musammat Bibbo or the spear 
wound inflicted 6n the man Daya Ram. 
To take the case of thé woman first. - 

Any „individual of such a party (a) 
may share a positive common purpose. to 
kill, or (b) may be reckless whether there 
is killing or not without actually intend- 
ing it, or(c) may reasonably understand 
that the definite intention is not to cause 
death. In the first two cases section 302 
read with section 149 is applicable; in 


. the third case a it and Wagn; established, 


it is not, 

In my opinion this is one of the rare 
cases in Which the third pr oposition éan. 
fairly be said to be established: ' 

It ig admitted by the Crown that the. 
first proposition does not apply here, but 
it is urged that the second "Proposition 
is applicable, that. it may fairly be pre- 
sumed that all- the accused knew at 
least that-the woman's death was likely to 
be caused. “To state thé, case for the 
Crown at its strongest, the accuséd knew 
that ah act such as- Noni's was likely to 


' be eommitted for-they knew that cen 


members of their party were animated, 
by -very bitter HM against Days, 
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. Ram, Jhgmm&n, and the woman; they 
“knew that two of their party were going 
armed with’ spears and they knew that 
they were going in superior force. 

On the other hand, from the other 
circumstances in the case’ already set 
forth it is a very fair and a just infer- 
ence that when the conspirators started 
out their sole definite intention was to 
arrest the woman and take her to the 

- Police and nothing was further from the 
contemplation of any of them than that the- 
woman might be killed. How then can 
it be said that the inference is justifi- 

- able in these circumstances that each 
of the party had the knowledge of like- 
lihood that must be established before 
section 149 can be invoked: -It must be 
remembered that we are concerned at 
‘present only with the death of the woman. 
Had Daya Ram or Jhamman been killed 
different considerations might have arisen 
on the facts, but that we are not con- 
` sidering. So far then as regards | the 

. death of the woman I hold section 302 
read with section 149 inapplicable inthe 
circumstances of this case. 

The case bears a totally different 
aspect in regard to the spear wound 
inflicted on Daya Ram, It is true 
that Daya Ram was taken to the Police 
Station when he was captured bit there 
was no warrant out against him and & 
just inference can be drawn that the 
Bpears were intended to be used and 
known to be likely to be used against 
the man who might resist them. Section 
149 is, therefore, applicable. 


“To conclude, I -hold that the cireum- . 


stances established in this case do not 
justify an inference that the accused 
knew it to be likely that the spears 


would be used against the woman but : 


do justify. the inference that they all 
knew it to be likely that the spears would 
be used against the men, 

.I agree with my learned brother that 
thé difference of opinion between us is 
‘father one of inference from the facts 
than of principle. 

Holding asl do the accused guilty by 
the aid of section 149 in reference to 
the use of a spear on -the man Duya 
Ram.I am unable to understand why 
-the learned - Sessions Judge did not 
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rona. 


.apply section 320. I concur with my 
leatned brother in altering the convic- 
tion of the accused other than Noni 
from one under section 324 read with 
section 149 to one under section 326 
-réad with section 149, and in view of 
the very grave nature of the action of 
the accused (altogether apart from the 
death of Musammat:Bibbo) and the fact 


- that it is probably only owing to Daya 


Ram and Jhamman not putting up a 
Stouter resistance that one or both were 


-not killed I concur with my learned 


brother _in passing a sentence of seven 
years’ rigorous imprisonment, to rùn 
concurrently with the sentences under 
oo 147 and 342 read with section 


By the Court. —The order of the 
Court is that the convictions of Behari, 
Hulli, Birbal, Narain, Ganga, Ghasi and 
Umedi under section 324 read with 
section 149 be altered to convictions 
under section 326 read with section 149 
and they are sentenced to seven years’ 
rigorous imprisonment, each, the sentence 
to run concurrently with the sentences | 
under section 147 andsection 342.read , 
with section 149, For the rest, the 
appeals are dismissed. 

Z. K, Appeal dismissed, 


— 


OUDH JUDICIAL COMMIS- ` 
SIONER’S COURT. 
.MiQSOELLANEOUS ORIMINAL APPLIOATION 
No, 311 or 1924. 
July 10, 1924. 
Present :—Mr. Wazir Hasan, A. J. C. 
‘Chaudhri ZAHIRUDDIN AND OTHERS— 
ee 


_ EMPEROR ptacuent ANGNU N— 
`- OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), 3. 598 
—Prejudrcial remarks made by Magistrate- - Trans- 


fer. 

Itin delivering ing judgment in one of two Beparate 
cases pen e Court of a Magistrate t 
te makes irrelevant 
observations which Ainoat to preju g the case 
still pending, the ends ‘of justice require that the 

pending case should be transferred from his Court. 
[p. 719, col. 2.] : 
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Application for transfer of a criminal 
case under sections 147, 324, 325 and 
447, Indian Penal Code, from the Court 
of the Sub-Divisional Officer, Nawabganj, 
District Barabanki. 

Mr. Haider Husain, for the ‘Applicant. 

The Government Pleader and 
Har Dhian Chandra, for the Opposite 
Party. : 

ORDER.—This is an application 
under section 526 of the Code of Orimi- 
nal Procedure praying for the transfer 
.of the proceedings of a criminal pro- 
secution pending in the Court of the 
Sub-Divisional Officer of Nawabganj, 
District’ Barabanki against the appli- 
cants. The offence with which the 
applicants are charged is one punish- 
able under section 324 read with sec- 
tion 147 of the Indian Penal Code. 
The prosecution was started on a 
private complaint by one Angnu on the 


: 8th March 1994. Previous to this com- 


plaint, however, two of the applicants, 
namely, Chaudhri Zahiruddin and his 
son, Chaudhri Fasihuddin, were being 
tried by the same Court for the offence 
of disobedience to order duly’ promal- 
gated by a public servant under sec- 
tion 188 of the Indian Penal Code. 
That case came toacloseon the 19th 
May 1924 by a judgment under which 
Zahiruddin and Fasihuddin weré con- 
victed. The matter is still sub judice 
in the Court of Appeal. In delivering 
the judgment mentioned above, the 
Magistrate has clearly gone off the rails 
by indulging in observations not strictly 
relevant to the purpose of that judg- 
ment. Those observations may be quoted 
here. ` 

“The subsequent conduct of the 
accused or their party in inflicting 
spear wounds to the servants of Ram 
Nath in those villages—the case is still 
pending in my Oourt—shows how danger- 
ous they had been in those villages 
to the men of Ram Nath and the tenants 
who were with him who, as I have 
said above, had some interest in the 
villages in-spite of the kurk Tahsil 
management—while the accused was 
holding fearless sway in those villeges 
all the time during the pendency of 
the attachment—without any rhyme or 


‘INDIAN GASES. 


419. 


reasons.” The applicants’ contention is 
that these observations amount to a 
definite expression of opinion on the 
part of thelearned Magistrate in respect 
of the offences with which they are 
charged in the second case and it has 
given rise to a reasonable apprehention 
in their minds that they will not receive 
a fair and unbiassed trial of that case 
at the hands of the Magistrate in 
whose Court it is pending. 

I &m sure no body would be surprised 
at the mental distress under -which 
these applicants would-be labouring 
and which is caused by the injudicious 
way in which the Magistrate has gone 
off the tangent by prejudging the charge 
which is the subject-matter of - the 
second prosecution. The learned 
Government Pleader does not oppose 
this application but leaves it entirely 
into the hands of this Court. Iam of 
opinion that the ends of justice do 
require that the case be transferred 
from the Court in which it is pending 
at present. J, therefore, order that it 
be transferred to the Court of the 
District Magistrate of Fyzabad, who 
will either try it himself or send it to 
aa file of a competent Magistrate for 
trial, EE 


B. D. Case transferred. 


` 


ALLAHABAD HIGH COURT, 
OriminaL Revision No. 142 or 1994. 
May 19, 1924. " 
Present :—Mr. Justice Boys. 
GOBIND RAM— APPLICANT 
VETEUS 2 
NAUBAT AND OTHERS—ÜPPosrrR PARTIES, 
Penal Code (Act XLV of 1860), 8. 447— Trespass 
Ejectment «n execution —Maintenance of posses 
sion. - z 
Where in answer toa complaint of trespass, the 
plea of the accused amounts to the bare defenco 
“I am in possession of the land Ihave not given 
up and I will not give up actual possession though 
I have been legally ejected from the land in execu- 
tion of a decree," it is tantamount to and should 
be treated asa plea of guilty. The maintenance 
or attempted maintenance of his physical posses- 
sion of the land by the accused in sucha case ig 
wholly illagal. [p. 729, cols. 1 & 2.] 
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GOBIND RAM V. NAUBAT. | 
Criminal revision from an order of 
the District ` Magistrate, Muttra, dated 
the 25th January 1924. °. 
` Mr. N. P. Asthana, for the Applicant. 
Mr. G. L. Agarwala, for the Opposite 
Parties. 2s . 
JUDGMENT.—This is à case of 
three accused, a father and his son and 
a joint tenant of the father against 
whom the present applicant asks for an 
order under. section 522 of the Code of 
Criminal Procedure. It is an admitted 
fact that they were ejected from a 
certain holding for failure to pay arrears 
` of rent and that on the 16th of, April 
1923, formal posséssion was given to 
the landlord. One of the landlord's 
karinda Shamlal filed & complaint under 
sections 352 and 447 of the Indian 
Penal Code in which he alleged that 
when he had gone, to plough thé hold- 
ing on the 8th of July. 1923, he was 
resisted and an assault was comihitted 
upon him by these three accused. The 
main accused Naubat set up a defence 
which is, frequently, set up in these 
cases, but which I find it difficult to 
understand any Court listening to or 
allowing tobe set up. Naubat’s defence 
was “though formal possession was given 
to the landlord, I, as a matter of fact, 
have never given up actual possession." 
This is a state of affairs which, within 
my own experience, l have known to 
- ]ead, time after time, to riots and 
murders, - To my mind the bare defence 
“T have not given up and I will not 
'. givé up actual possession though I have 


been. legally ejected” is tantamount to' 


and should be treated as a plea of 
guilty.when the complaint is one of 
trespass. It is no. defence at all I 
have asked: Mr. Girdhari Lal Agarwala 
who appears for Naubat and he tells 
me that all that can be said for Naubat 
is: that he has some plea that proceed- 
ings.in the. Revenue Court were in 
one. particular detail or another kept 
from his knowledge. Be that as it 
may there is no ‘denial that Naubat 
knew that he had been ejected by process 
of law. . p : . 

- On the hearing of this complaint the 
Tahsildar after hearing ‘the evidence 
- game to a finding of conviction not 
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"under section 352 but under section 447. - 


I find it difficult to read into that find- 
ingf a conviction of criminal trespass 
on'the particular day on which Shamlal 
is said to .have been  résisted. ° It 
simply amounts to a finding that on ' 
some day or other a patwari saw 
Naubat, etc, cultivating this holding 
from which he had been legally ejécted. : 
Does that amount-to a' trespass? It is 
perfectly true that it^ does. But. it 


.does not appear to be’ a finding as tô 


a criminal trespass committed oi the 
occasion which was thé subject-matter 
of Shamlal's ` complaint. Hewever, on 
this Shamlal, the karinda, of the land- 
lord applied for an order under section 
522 restoring his master or himself on 
behalf of his master to possession.. Thè 
Tahsildar who was the Trial Court and 
the: District Magistraté in’ revision I 
refused tó give him that order. If thé a 

Tahsildar's. order had been & definite. 
finding that criminal trespass had been 
committed on that day, as Shamlal with 
certain exaggerations complained, then 
I should have béen prepared to hold 
that Shamlal being in possession as alleg- 


' ed in his complaint was resisted with- 4 


show offorce and I would readily have 
given him the order for which he asks. 
But in view of the vague nature of the 
finding of ‘the ‘Trial -Court I ‘cannot 
even say that .he `has held’ that: the. 
criminal trespass was’ committed on 
the day when Shamlal says it was 
committed, There is one matter-which- 
I think I should makè clear for. the. 
benefit- of complainant and that is that. 
while it is-admitted ‘here that Naubat 
Ram has been ejected by process of 
law froni that holding, even though it 
was only & formal possession that, was; 
given to the landlord, Naubat' Ram’s- 
maintenance or attempted maintenance. 
of his physical possession, of thé land, 
is wholly illegal until such time, if any, 
that he may get himself restored by 
process of law. The application  jš ` 
rejected, i E 


- Z. K. Application rejected. E 


^ ` 
“Vol! 83] ` 
BAHALIT.BMPEROR. ^.  . ' 


> LAHORE HIGH COURT. `: - 
. CRruINAL Revision No. 1778 or 1922. . 
February 14, 1923. a 
- Present:—Mr. Justice Abdul Raoof. 
B — CONVICT— PETITIONER 
: veraus ^ 
EMPEROR— RESPONDENT. ` 
Criminal trial— Circumstantial evidence. 
However strong the moral certainty asto the 
guilt of a person may be, he ought not to be convict- 
ed without sufficient evidence connecting him with 
-the offence. E 
"Therefore, a conviction cannot be based on 
circumstantial evidence unless and until all tho 
Anferenoes to be drawn fram the whole history of 
"he vase point so strongly to the commission of 
the crime by the accused that the defence theory 
appears in the face of it impossible or highly im- 
probable. [p. 722, col. 2] . i 
In order to justify ihe inference of guilt the 
Anculpatory facts must be incompatible with the 
innocence of the accused and incapable of explana- 
iion upon any other reasonable hypothesis than that 


wf his guilt pbi] 
' Criminal revision of an order of the 
Sessions Judge, Lahore, dated the 3rd 
‘November 1922. 

Mr. Hakumat Rai, for the Petitioner, 


` JUDGMENT .—The petitioner Bahali 
was convicted by a Magistrate with 
section 30 powers under section 304—11, 
Indian Penal Code, and sentenced to 
four- years’ rigorous imprisonment for 
having caused the death of one Jaimal. - 
`. On the evening of the 14th- of July 
1922 Jaimal was found in a dying con- 
dition neara khal. Sometime previous 
io this the petitioner Bahali and the 
deceased Jaimal were seen by cne Dari 
quarrelling near the khal. The story 
-disclosed by the prosecution .was that 
` the sweepers of the village Nizampura 
- had got up a subscription to celebrate 
ihe day of their~ religious head Velmik. 
"The money appears to have been left 
-with the deceased Jaimal. After meeting 
the necessary expenses in connection 
with the ceremony a balance of Ke. 0-C-0 
or thereabouts remained- in his hand. 
Bahali went to Jaimal's house to demand 
athe balance, or at any rate,-a share of 
it from him. Jaimal not being found 
at his house the demand was made from 
' his wife with whom the petitioner, had 
-a quarrel... This happened during the 
day ofthe 14th July end in the evening 


~ ‘the petitioner and Jeimal were seen 
- 46 *` 
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quaireling-near the khal. All that Dari 
saw-was that two men were quarrelling 
and he recognised Bahali by his voice. 
He' deposed that he did not see anything 
with his own eyés and that it was even- 
ing timo when the witness was bathing 


“> at the khal when he saw the two men 


quarrelling with each other at a distance 
of about 20 karams. After taking his 
bath he went home where he heard that 
Jaimal was dead. He further depcsed 
that the two men were still quarrelling 
when he left the khal for his house. 
Thereafter several people gathered and 
thé witness aiso went to wo spot and 
found Jaimal lying down near the khal. 
This is the principal witness for the 
prosecution. , d n N 

Lashkar (P. W. No. 7) -heard a. noise 
coming from towards the khal and when 
ne went there he found Jaimal lying 
there, 


his own eyes. I 
- Bahadur (P. W. No. 2) deposed to the 
circumstances under which the subscrip- 
tion was raised and to the fact that a 
balance of few annas remained in the 
possession of Jaimal. As to.the quarrel 
between Bahali and Jaimal’s wife he 
deposed that he had heard the details 
thereof from Musammat Suban, the wife 
of Jaimal. Subsequently he went to 
the khal where he saw Jaimal lying 
injured. . TL 

- Wallu (P. W. No. 3).also has deposed 
-as to the circumstances under which the 
subscription had been raised, Three or 
four days after, the ceremony he heard 
some noise coming from the direction 
of the khal. He went running to the 
spot and found Jaimal on the ground 
When-he-arrived there he found no one 
else there excepting Jaimal’s wife 
Others.came afterwards. He was told by 


Jaimal's wifo that Bahali had murdered . 


him. - Later on the lambardar -arrived 
there and probably hearing the name of 
Bahali being mentioned by Jaimal's wife 
Le went in search of the petitioner and 
arrested him.. Bahadur witness lodged 
the First.Information réport. When the 
Poliee arrived on the spot Bahali was 
handed over to them. by the lambardar. - 


The Assistant Surgeon; Bhai Arjan 7. 


1 He did. not see Bahali there. Nor 
did he see anybody beating Jaimal with 
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` Singh, performed the post-mortem exami- 
nation. He found that the deceased had 
a contused wound 2" x 4” scalp deep on 
the top of the head; front part, from before 
backwards. There was also a depressed 
“fracture +” x 3” in the anterior part of 
the-right pa1ietal, and another dépressed 
fracture l1"x 11" inthe upper part of 
the right frontal bone. There was a 
lincar fracture 2” long in the right tem- 
poral going downwards and backwards. 
Left temporal bone was broken into five 
pieccs, ‘Cause. of death was an extensive 


fracture of the skull with consequent. 


bleeding and prcesure on -the brain 
causcd by some blunt weapon such as a 
dang. According to the medical evi- 
- dence the two "distinct blows were given 
‘on thé head with come blunt weapon 
with sufficient force. “°°, ` 
. There can be no doubt that Jaimal 


had died in cónseqnence of the above-_ 


mentioned serious injuries inflicted: on 
his head with a dang or some other blunt 
‘weapon. ‘Dari, the principal witness in 
the case, has not deposed that he had 
seen Bahali armed with a dang. The 
prosecution was not able to' produce 
direct evidence in support of the charge 
. brought against Bahali (the petitioner). 
Inthe Magistrate's opinion, however, the 
circumstantial evidence was sufficient to 


fasten the guilt upon the accused. The: 


learned Magistrate relied upon the fol- 
lowing circumstances to find that the 
injuries had been inflicted-by Bahali :— 

(1) That, Bahali had demanded the 
balance from Jaimal’s wife and had sub- 


sequently been seen quarrelling with. 


Jaimab near*the khal.- 
(2) That a dang was discovered'at the 
house of the petitioner. "E 
(3) That the accused was taken into 
custody by the villagers almost at once 
and had been handed over to the Police 
on their arrival. ` A 
(4) That the demeanour,of the accused 
dE showed that he was guilty; 
an 
(5) That he requested the Court on the 
10th of August 1922 to allow lim to see 
the patwari of his village who happen- 
ed to be outside the Court on the day 
' and that having seen the patwari the 
accused had wept. : 
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The conviction was upheld by the 
learned Sessions Judge 'of Láhore who 
agreed with thé learned Magistrate in 
holding that-the circumstantial evidence 
was sufficient to prove that the murder 
had been committed by the petitioner. 
The petitioner has come up in revision 
to this Court and it has been contended 
by Khalifa Hakumat Rai on his behalf . 
that the circumstantial evidence relied. 
upon by- the Gourts below does not jus- 
tify the conviction of the petitioner. He 
relies upon a Full Bench ruling of the 
Punjab Chief Court in Bhagwan Kaur 
v. Empcror (1) in which it was held.that 
& conviction, on circumstantial evidence 


. cannot be based unless and until all'the 


inferences to be drawn from the whole 
history of the case point so strongly to 
the commission of the crime by- the 
accused that-the defence theory appears 
in the face of. it impossible or highly 
improbable, the general rule being that 


‘in order to justify the inference_ of guilt 


the ineulpatory facts must be incomp&- 
tible with the innocence of the dccused 
and incapable of explánation upon. any 
other reasonable hypothesis than that of 
his-guilt: i "s F 
Now in this ease if the motive alleged 
by the prosecution is true then the peti 
tioner alone cannot be said to have an 
interest in the balance left in the hands 
of the deceased. It is quite possible:that 
some one else also might have demand- 
eda share in the balance from Jaimal 
and possibly he might have committed. 
an assault upon him (the déceased). The 
circumstances relied upon by the learned 


Magistrate, in my opinion, do not gatis- 
factorily prove the case against the - 
petitioner. The mere fact that the Police. 


wes able to discover a dang at the peti- 
tioner's house does not connect the peti- 
tioner with the commission of the crime. 
A dang is an ordinary. thing which 
almost every villager possesses. No blood - 
marks are proved to have been found 

on the dang discovered at the house of 
the accused. The learned Magistrate has 
remarked that the demeanour of the 
petitioner in Court was such as indicated 
his guilty conscience. In my. opinion in 


(1111nd Cas.596;16 P W.R. 1911 Cr; 12 Cr. 
L. J. 419 ; 
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- the absence of-any direct evidence the“ 
` Chandekar who was a 'T'ahsildar' of Jal- 


learned Magistrate ought not to have 
“based any- conclusion upon the demean- 
‘our Of the petitioner." No matter, how- 
ever, strong" the moral certainty as to 
ihe guilt of a person may -be, he ought 
not to be convicted without sufficient 
evidence connecting him with the offence. 
The evidence'given in' this case, in my 
opinion, was wholly inadequate. 
I accordingly accept-this petition for 
revision and set aside the conviction 
and sentence. "Thé petitioner has already 


been released on` bond.. His bail bond ` 


will now stand cancelled. 
-N. B. Conviction set aside. . 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. ' 
MIscELLANEOUSSPETITION No. 3-B or 1924. 
March 31, 1924. 
Present:—Mr. Kinkhede; A. J. C. 
^A. W. CHANDIEKER—Accusep—- ` 
APPLICANT 
- ~ Versus ` 
EMPEROR-— RESPONDENT. 


Criminal Procedure Code (Ae: V of 1898), s. 690 
accused —Test— 


— Transfer—Apprehensions of 
Interests of Justice—Public Prosecutor, duty of. 

In applications for transfer of a criminal cass, 
the’ stats of the mind of the accusad has to be 
considered, and if there is a raal fear of injustics 
in ths mind of tho accused, having regard to ths 
ordinary standard of honesty and fai: dealing, 
ths cas? should be transferred. [p 726, ¢ol 1.] 

Ser,ant v. Dale, (1871) 2 
46 L. J. Q. B. 781; 37 L. T. 153, followed. 

A criminal caso may be transferred from one 
district to another if it ıs in the interest- of 
ensüring confidence in good Governnent, which 
is the es3encs of all proper administration and 
whea itis duty of the High Court to maintain. 
[p..726, cola, 1& 2] . 
` "There should be on the part of a Public Pro- 
sécutor no unseemly eagerness for grasping at 
conviction. H> is not to aggravate the case 
2gain3t the prisoner' bat has‘ to-parform ' his 
duties with calmne33 and impartiality ani-has to 
aid the Oourt in discovering .the truth and in the 
"discharge of.itS;düty to do justice betwaen the 
. Crown and tha» porised, Ír- 735, col 11: 

Reg. v. Kashinath 
, ab p. 153 Cs, Sarddri Lal v. Empzror, 71 Ind. 

Cas. 1003, 3 L 4413; (1923) A. L R. (1) 264; 21 Or. 
- L. J. 298, referred to. P M 

Application for ‘transfer of a criminal 
aas2 pending before the Spccial Magis- 

trate, Khamgaon.- . E 

Mr. H. R. Jaywant, for the Applieant. 
Mr. P. Lobo, for the Crowa. 
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Q.B D. 558 at p.567;. 


inkar, 8 B. H'O. R. 128 ` 


"ORDER: One -Anani Wasudeo" 


gaon after being first suspended during 
the pendency of the departmental enquiry ` 
into his conduct asa public’ officer, was: 
dismissed from Government service. He 
has been ordered to be prosecuted for 
offences under 'section 161, Indian Penal 
Code. i i 


The prosecution against the applicant 
was started and in due course his case 
came before Mr. B. A. Smellie, First- 
Class Magistrate, Nagpur, whom the 
Local Government have appointed also 
as Magistrate Buldana District to enable: 
him to try the ease at Khamgaon. "That 
case- was fixed for 24th and 25th January 
1924 for hearing before the ‘said Magis- 
trate at Khamgaon. The applicant has,- 
however, applied to this Court for trans- 
fer of the case from Khamgaon to some’ 
other District, on the ground. that he 
apprehends that he will not get fairand | 
impartial trial, if the Special Magistrate - 

holds his Court at Khamgaon, owing to 
the influence which the Sub-Divisional 
Officer. who made the departmental en- 
quiry is likely to exercise in the locality 
or in the district, and on the witnesses 
who are likely to give evidence in the 
case for one side or the other. He also 
apprehends that as the District Officer 
who is also the District Magistrate of 
the district, has taken an unusual in- 
terest in-obtaining an order for prose- 
cution -and also taken’some unprecedent-: 
ed steps to initiate the prosecution by ` 
"himself ordering the applicant’s arrest, 
he may not get justice in the district, 
as he believes that all. the officers ° im 
the executive department of the district 
and the whole atmosphere in the Kham-: 
gaoa Sub-Division "has. been charged ` 
with suspicion against" him, and efforts . 
may not be spared to create a -prejudice `` 
inthe mind-of the Trying Magistrate if 
the trial were-held amidst such environ-. 
ments. - * i 


Mr. Cana; the Public Prosecutor of - 
Akola, who has been put in charge of ` 
tais cse issaid to have taken personal. 
interest ix the matter dnd to have 
thereby disentitled hims3lf from acting 


a3 a Publis Prossento- in the cass, as the 
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accused apprehends that he will not deal 
fairly with the case. 

.A minor complaint as regards certain 
procedure of the Trying Magistrate on 
the 8th ' January 1924 is also made a 
ground for transfer from the file of the 
said Magistrate. The applicant's prayer 
will give an idea of what he seeks by 
this petition. It is as follows:— ` 

“(1) That the place of the trial may be 
fixed outside of the Buldana District. 
.'(2) That instead of Mr. Cama another 
law officer may be appointed to conduct 
the prosecution in this case. a 
' (3) That an officer purely of Judicial _ 
Department may be authorised to deal 
with the case. 

''(4) That the Magistrate, whoever he 
may be, may bé ordered to commit this 
case to the Court of Sessions, and 

(5) That the Sessions Judge may be 
süthorised to finally decide the casein 
the first instance. ` 

Notice of this application for-transfer 
was given to the Government Advocate 
as required by law. After hearing the 
applicant, a rule was issued to the Dis- 
trict Magistrate to show cause against-the 
application. Atthe hearing the Govern- 
ment Pleader Mr. Lobo represented the 
Crown. -The case has been argüed at. 
great length and with ability on both 
‘sides. a 7 o AT G 

In the course of,ihe argument it was 
stated that the particular, Sub-Divisional 
Officer to whose procédüre and conduct 
a number of objections were taken hes 


since been transf mi det; 
but acGording.to the space that aléne | 
doeg SOR RUE. n end to, his difficulties 


2nd dipsa prehension’ he has in. 


‘getting justice , 


his dae atter o i 
in the. cage, thë other influuences being 
still, and likely to. continue. to be, at 


work, in case the trial were to continue 
af Khamgaon., 


' Before, discussing the question of 


the advisibility of the transfer from the 
district, L.think it necessary to dispose 
of- the objection against the special 
Magistrate's procedure. The Magistrate 


has cent-in his explanation and.JI am 


+. gatiefied with'it.' I do not think the.re-, 


fusal to give inspection of the accounts Í 
of Gourishanker seized by Mr. Pannerji, - 


transferred fronj the) District;.. 


Sub-Divisional Officer, and kept-in his‘: . 
own possession was or could be. a ground 
for raising any reasonable apprehension ` 
in the mind of the accused that he shall 
not get fair trial at the hands of the 
said Magistrate. Though the account 
books were or may be regarded as be- 
ing, technically, on record, they were 
not formally and actually in the custody 
of the Court at the time when their in-. 
spection was sought. The refusal was 
technical as the custody of the Court was. 
also technical and not actual, The learn~_ 
ed Pleader who appeared for the applicant 
did not appear to me to be sericusly . 
contending for a transfer on such a trifl- 
ing ground from the file of Mr. Smellie. 
I, therefore, do not see any reason to 
order transfer of the case from the file 
of the Magistrate specially empowered 
to try the case, on this personal ground. 

No strong grounds are made out for 
ordering that the case should be either 
committed to the Sessions or finaly de- 
cided. by the Sessions Judge. Ido not, 
therefore, see any necessity to grant the 
prayers Nos, 4 and 5. 

As to prayer No. 3 that an officer of 
purely Judicial Department be autho- 
rised to deal with the case, suffice it to 
say that’. this Court will not under ordi- 
nary circumstances be justified in accept- 
ing a ground which insinuates wholesale 
condemnation of the whole: body: of 
Magistrates serving in the executive line. 

is prayer also fails. 

¿The bbjection to Mr. Cama’s acting 
as Public Proséeutor in this case, on the’ 
ground of the personal interest which he- 
took, or.ofhis having given certain inform- 
ation to the District Magistrate which 
gave rise to this prosecution, or of per-, 
sonal grievance against the applicant by 
reason of the exchange of hot words on. 
certain occasions, has been modified at. 
the stage of arguments toa certain ex- 
tent. The applicants contention as 
pressed is that Mr. Cama should not be 
in principal charge of the case and act 
as Public Prosecutor, but that he has. 
no objection to his playing the subordi- 
nate part of helping. and ‘instructing 
another Public Prosecutor. In view of. 
the pre-eminent necessity. of maintaining . 
the high standard of duties and impar- 
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tiality of conduct on the part of 
-Government servants and Officers of 
Court, and the high prestige . which at- 
‘taches ‘to the position of a Public Prose- 
-eutor, and having regard.to the -quali- 
fications which make a person fit to hold 
-the post of a Public Prosecutor, I think 
Mr. Cama has, to say the least, over- 


-be on the part of Public Prosecutor no 
“unseemly eagerness for or grasping at, 
-conviction”. He is not to aggravate the 
-case against /the prisoner but bas “to 
. perform his duties with that calmness 


-and impartiality .which should .ever 


characterize a public prosecutor.” He 
. has to “aid the Court-in discovering the 
truth” and also in the.discharge of its 
uty to do justice as between the Crown 
and the accused. In this connection I 
may merely state that there.is ample 


` authority for this view in Reg v. Kashi- - 
nath Dinkar (1), Sardari Lal v. Emperor ` 
(2) and Boy's Commentary on the Code - 
of Criminal Procedure, Volume II, page - 


.855, paragraph 1535, First Edition. 


The applicant's allegation is that Mr. 
Gama has spoken of him as being a- 
tyrant "whose tyranny was’ WOr&e than ` 


Muglai”. There is a likelihood of Mr. 


Came being called upon-to depose to 


facts - which may have come to his 
knowledge either in his personal or 
official or professional capacity, on be- 
half of the prosecution or for proving 
--any piece.of information which he may 
have furnished to the authorities, which 
- -the prosecution may think fit to prove 


through him, in order to bring the guilt, 


if any, home to the accused. It is there- 


fore, highly expedient that in the interest - 


' of justice Mr. Cama should not-be in 


principal charge of the prosecution. I- 


. am fully alive to the fact that this 
does not.strictly ‘come within the scope 


of an application for transfer although .' 

“ d i C O) ` fair and impartial trial if the same were 
might be an authority for ordering. a : 
transfer on that ground from -one dis- - 


- the case in Sardari Lal. v. Emperor 


-trict to:another, Whatever- that be I 
make these observations by way of sug- 


- gestions which it is-open to the Local 


2) 71 Ind. Oas. 1 


1) 8 B. H. O. R.120 at p.153 Or 
2 E. 24 Or. L-J. ios 
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Government or other authorities to ac- 
cept if they want to leave no room for 
-future complaints on the ground of 


actual prejudiee to the accused at the 
further stages of the trial. The esse 
has not yet advanced much and the 
matter is capable of being set right 


Say ‘even now. This di .9. 
-stepped his proper limits. There should ' a dispose of prayar NO 


The only point now left for consider- 
ation is the prayer No. l which raises 
the question as to whether the case is 


` such that. in’ the interests of justice it 


should not be tried at Khamgaon in the 
midst of environments or atmosphere 
which as the accused- characterises it, 
bas been charged with suspicion” against 
him. The place of the trial is said to 
be within the sphere of influence of the 
Circle Inspector, Khamgaon, who is said 
to exert his influence over the prosecu- 


„tion witnesses and may very likely do 


so even on the defence witnesses. It is 
said to be & place where "all the officers 
in the Executive Department have freely 
expressed their opinion against the ap- 
plicant and made no secret thereof". 
According to the accused Khamgaon ‘is . 
a place where for several reasons “a 
general impression" has purveyed that 

Government will go any length to see 
the applicant in -Jail".- It is a place 
where an-amnesty so to say to witnesses 
has been given by the: said officer Mr. 
Bannerji without authority from the 
Government to embolden them or where 
witnesses have been- terrorised, or where 
account books were ‘seized and efprts 
niade for collecting evidence against ‘the 
applicant; in short it is said to be a place 
where no witness will be free from influ- 
ence and be able to give his evidence 
fearlessly, impartially and in straightfor- 
ward manner as he ought to beforea Court 


of justice if the trial were held anywhere 


élse. In short the accused fears that he 
will be- deprivéd-of the advantages of a 


held at Khamgáón itself.” The prayer 
as it stands practically arnounts io ask- 
ing this- Court to direct that the Magis- 
trate should hold -his Court in a place 
free from the infectious atmosphere and 
pernicious direct local influence of the 
Buldana District and its-executive staff. 
Number of cases have been cited where 
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. On grounds mope. or less akin, to those 
"urged in this ease, criminal cases have 
been tran&ferred from one locality or 
district to another Emperor v. Ram 
Kishen Das (3), The Legal Remembrancer 
v. Bhairab Chandra Chuckerbutty (4), 
‘Muhammad Daraz Khan v. Emperor (5), 
“ Sardari Lal v. Emperor (2), Bans Gopal 
. Pande v, Emperor ©, and-Kali Charan 
‘Ghose v. Emperor (7). I do not thinkit . 
isnecessary for me to discuss each case at 
. length -and show how the principle re- 
cognised in it applies to or supports the 
present application. It is sufficient forme 
to quote with approval the citation in the - 
words of Lush, J., from Serjeant v.- -Dale 
(8) made in the local case- in Machal v. 
“Matru (9ydecided by Hallifax, A.-J. C., 

“the law has regard not so much perhaps ` 
` to the motives which might -bẹ supposed : 


to bias the Judge as to the susceptibili- . 


‘-ties of the litigant parties. One import- 


‘ant object at all events, is to clear away - 


- everything which might ‘engender sus- 


~- picion and distrust of the Tribunal, and 


, 80- to-promote the feeling of confidence : 
in.the administration of justice, which i is o 


80 essential to social order and security". 


If there is, as to which I. entertain no .- 
- doubt, a real fear of injustice in the ` 
mind of the- accused, having regard to . 
of honesty and - 
` fair dealing, I find it impossible to say - 


“ithe ordinary standard 


~ that the fear is unreasonable in the case 
of the present applicant. 


^ Farzand Ali v. Hanuman Prasad (10), © 


Emperor v. Ham Kishen Das .(3) and 
Kli Charan Ghose v. Emperor (T) clearly 
lay.down that in such cases the state of 
.the mind of the accused has to be con- 
sidered and as confidence in "good Goyeun 


ou e Ind. Cas 567; 35 A. 5; 104 L. J. 357, 13 
NO »6 p ° O. W .N. 65; 13 Ind. Dec. (x. 8.) 
No 5? Ind L Cas 0 23 0. W. N. 481; 28 C. Lg 

J. 675. 


; 20 Cr. L 
KS Cas. 951; 1 O. L. J. EU 15 Or. L. J. 


5 

(7) 33 O. 1183 at pp. 1188, 189, um 30.125... - 
37; 10 O. W. N. 763; 3 Or. L. J š 
NS A877) 2 Q. B. D. 558 at p. 567, TEL 3. Q. B. 


81; 37 L. T 
Qo 2 Dus 980; 10 N. L. R. 15; 15 Or L J. 


(10) 184. 64; A. W. N. (1896) 177, 9 Ind. Dee. 


- (3.8) 41 
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“ment is the essence of all proper 
administration; transfer of the case from 
-Khamgaon to. another district of a calmer 
-atmosphere is highly desirable and it. 
-is the duty of this Court to maintain 
this confidence in the mind of the 
general. public.. It is my opinion that 
-the special Magistrate who has been & 
- pointed. to` try. this case should’ hold his 
Court not anywhere in the- Buldana or 
Akola District. but in some other district 
.of .Berar preferrably Aunraoti "which 
-would appear to suit the convenience of 
the parties, witnesses as well - ‘the Magis- 
trate. “The trial of-the case at Amraoti 
:inay necessitate some changes in the 
-notification of his appointment as special 
-Magistrate for the case. A copy of this 
order will-be forwarded to the -Local 
Z Government for necessary action.” i 
.ESB.D.. Order accordingly.: 


-—— 


-LAHORE HIGH- COURT. - 
CRIMINAL APPEAL No. 268 oF, cud 
June 2, 1922,- .. 
Present:—Mr. Justice Brasher. - 
` BURJAN BINGH-— Cox vror— 
; - APPELLANT - 
: -^ versus i I 
EMPEROR— RESPONDENT. 2 
Arms- Act (XI of 1878), s. 20— Possessing. aims 
- without license—Intention to conceal. 
The fact that E who is travelling wiih- 
. out a ticket: in-& Railway compartment, having & 
chhavi concealed ‘in his loin cloth, takes it out 
voluntarily to threaten a Railway servant who 
asks him for hig ticket, indicates an indifference 
on the part of the - person as to whether the 
weapon is seen by the Railway- servant or not, 
— and the intention requisite for an-offence under 
section 20, Arms Act, therefore, is not established. a 


[p. 727, cols.1 & 9.] 
Appeal from an order `of the Sub- 

Divisional Magistrate with powers under 
. section 30. - 

. Mr. K. H. Rai, for the Applian’. : 

Mr. Dev Raj Sawhney, for the Respond- 
ent. .- 
° JUDGMENT.—Surjan Singh dad 
been convicted under section 90. of the 
Indian Arms Aet. He.travelled by train 
to Patti and at that station the guard 
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Muhammad Din suspected that he had 
no ticket. The appellant is.said to have 
taken the guard towards the rear of the 
train and there to have pulled out of his 
loin cloth an implement which is describ- 
ed as a'chhavi blade. The guard conclud- 
ed that. the appellant intended to attack 
him and shouted for help.-_ Several 
persons then came up to the spot and 


the appellant is said to have thrown away: 


the chhavi: blade. It wae afterwards 
picked up and.was found to fit a dang 
which. the appellant was carrying. 

^ The appellant admits that the guard 
found him without a ticket and asserts 
that the story of the chhavi was invent- 
edin consequence qf a dispute which en- 
sued. : í 


The statement of the guard Muhammad. 


Dinreceives support from severalother 
witnesses, and there can be no doubt 
that the implement which was recovered 
was thrown away by the appellant. For 
the defénce some witnesses have been 
produced who profess to have been pre- 


. sent and who say that they did not see 


any chha, with the appellant. They 
do not, however, account for the recovery 
ofthe implement, and it is impossible 
to suppose that the case has been fabri- 
cated on account of a dispute connected 
with the payment of the appellant's fare, 


- It is contended in the grounds of appeal 


- making hedges, etc. 


that the implement in question is not a 
chhavi and that it is merely used for 
‘The appellant’s 
Counsel, however, admits that it is similar 
to the instrument which in Ma: jal Singh 
v. Emperor (1) was held to be included 
in the term "arms" and though il may 
hare been incorrectly described as a 
'chhavi this is not material. 

-An offence under section 19 of the Act 
was certainly committed by the appellant 
but in the cireumstances'of the case I do 
not think it can be held that the appel- 
lant-iniended that his act should not 


_ be known to a publie servant or person 


employed on the Railway. The weapon 
was originally concealed, but the fact that 
the appellant voluntarily took it from its 
‘place of concealment in order to threaten 
a Railway Servantindicates an indifference 

) 64 Ind Oas 147; 21.291; 23 Cr L. J. 63; 12 
P. L. R. 1922; (1999) A. I. R. (L 138. : 
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- complained against. 
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not. -I hold accordingly that the inten- 
tion requisite for an offence under section 
20 has not been established .and I alter 
the conviction to section 19 of the Act. 
The sentence is' reduced to three years’ 
rigorous imprisonmont. E ; 
N. H. - Sentence reduced, 


LAHORE HIGH COURT. 
CRIMINAL Revision No. 1160 
oF 1922. 
April -20, 1923. 
Present :—Mr. Justice'Lumsden. 
WARYAM SINGH— AcoUsEbD— 
Ü PETITIONER d 
, versus 
EMPEROR—RzsPONDENT. ; 
Criminal Procedure Code (Act V of 1808), ss 908, 


:489, 496—Inquiry before sue of process—High 


Court, writer ference by—S 496, scope of-—Person 
complained against, whether tovered 

A Magistrate cannot dismiss a. complaint off- 
hand unless he ig satisfied that no prima facie 


as to whether the? weapon was seen or 


case of any kind is made out, and ifhe considers _ 


that before issuing process agamst the rBon 
contplained against, he should make further 
inquiry, interference by the High Court with his 
order on the petition of either party -is uncalled 


EAE 129, col. 2 : 
ere a Magistrate upon taking the statement 
of the complainant sends for the accused as a 
witness, and then, without examinmg. him, binds 
him down to appear before the Police, where he 
sends the cass for inquiry, his order regarding 
bail, is not illegal. The provisions of seetion 496, 
Oriminal Procedure Code, are very wide and cover 
not only the case of an accused but of the person 
[p. 728, cols 1& 2] - 
Criminal revision from an order of the 


First Class Magistrate, Lahore, dated the' 


8th July, 1922. 


GROUNDS OF REFERENCE.— 
The .complainant Abdul Rahim, 
cuted a promissory note in favour of 
the applicant, Waryam Singh, for 
Rs. 475, dated Sth February 1922. He 
gave notice of.its payment to the 
executant on lOth June 1922. 
gave a reply‘on 13th June .1922, This 
reply was met with another reply ‘of the 
accused, dated 21st June 1922, six days 
after the accused brought the present 


exe- 


EI 


The latter ú 
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complaint on 27th June 1922; ynder sec- 
tion 463, Indian ‘Penal Code, alleging 
that the accused had brought a complaint 
under section 420, Indian Penal Code, 
against the complainant which he with- 
drew, that he (the accused) obtained the 
complainant’ 8 signatures on two .printed 
stamped papers with the object of pro- 
ducing them in Court to the effect that 


. the present complainant would not claim : 


any damages, that the accused was now 
representing that the complainant owed 
him money cn à promissory-note which 
shows that he obtained the complainant’s 
signatures by fraud on. some promissory 
note. : 

This complaint was made over to 
Munshi Hakim-ud-din who adopted a most 
unusual procedure with respect to it. 
Having taken down the statement of the 
complainant in which he requested an 
enquily to be made by the Police the 
following order was passed :— 

“ With the object of ascertaining the 

“veal facts of the case let the accused be 
summoned as a witness for 6th July 1922 
duo. section 202, Criminal Procedure 

ode 
. On the 6th July 1922 the accused not 
. being present he was gummoned again 
for 8th July 1922. 

On this date the Court TAN the or der 
that the- euquiry by the Police was 
necessary. The complaint should be sent 
to the Police and it be written that if the 
erime be proved the accused be challan- 

' ed in due course. Ifthe accused gives 


bail fox Rs. 2,000 he should do so other- - 


wise he is to be kept in the lock-up. 


. It appears that the man was kept.in. 


` custody for some hours for the next order 


` ofthe same day runs as follows :— 


“To-day M. Waryam Singh produced 
Kesho Ram as surety........ .Waryam 
Singh was left off on bail of Kesho Ram 
TRES the body of the accused was 
made over to the surety. The accused 
Waryam Singh is. orderd to present 
himself before the Police at Anarkali for 
the purposes of enquiry.’ 

The Superintendent-of Police referred 
the papers to the Inspector of Police. On 
9th July 1922 that officer directed the 
complainant and the accused to be 
brought before him next day. 


- Court. 


[1924 


In the meanwhile the application for 
stay was made to this Court ‘and the 
Police returned the papers. 

On 8th July, i. e, the very day on 
which the accused appeared in the Cri- 
minal Court he filed his suit of Rs. 500 


-on the promissory note in the Small 


Cause Courtand on 10th July, applied - 
to this Court for stay. 

The accued has not. shown any delay 
in coming to the Civil Court ; and, there- 
fore, as issues in both the cases are the 
sameit is essential that criminal pro- 
ceedings be stayed pending the result of 
the civil suit. 


In Emperor v. Bishen Das (1) it was 
laid down as a very sound general prin- 
ciple of law that parties should not be 
encouraged to resort to thé Criminal 
Courts in cases in which the point at 
issue between them is one which can 
more appropriately be decided by a Civil 
Paras Ram v. Jalal Din (2) is 
to the same effect. Nur Din v. Emperor 
(3) was a Punjab ruling. The petitioner 
was on the 3rd October charged with 
criminal mis-appropriation in respect of 
anecklace. He filed a civil suit for & 
declaration that the necklace belonged to 
him ‘making all other claimants- defen- 
dants and on the 7th applied for post- 
ponement of the criminal proceedings. ` 
It was held that as the civil suit was ` 
instituted without any unnecessary delay 
and as all the claimants to the property 
had been made defendants the petitioner 
was entitled to stay. Inthe present 
case the suit was institued even before 
the accused was summoned as an 
accused. ' 

Mahomad Ibrahim Ravuthar v. Katta- 
yan (4) was a similar case, A document 
presented for registration was impugned 
as a forgery and on refusal of the Regis- 
trarto register it, one phrty appealed 
tó the District Registar while the other 
rushed into Oriminal Court with a charge 
of forgery against the attesting witnesses 


(1) 8 Ind. Cas. b 33 P. R 1910 Or; 57 P. L, 
R 1911; 12 Or. L. J. 50. 

L S Hnd, Cas. 135; 4P W R 1911 Cr.; 17 Cr. 

ore 5 Ind. Cas. 317; 8 P. W. R. 1916 Or.; 17 Gr. 


(4) 30 0 Ind. Oas. 44? ; 16 Cr. L. J. 637. 
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-and the obligee, -It was-held that it was 
A fit case in which, criminal proceedings 
-Bhóuld be stayed. m . 
The procedure adpoted by. the Magis- 
trate is very irregular and . vexatious to 
the accused. 'Thereis no authority for 
:Summoning the accused during the pro- 
ceedings under section 202, Criminal Pro- 
-cedure Code. In. fact this would defeat 
ihe very object of the section, Its ma- 
Aerial part runs as follows.— 
.. “Tf...any Magistrate......... is not satis- 
. fied as to the truth of complaint he may 
-when the complainant has been examin- 
ed, record his reasons and...postpone the 
issue of process for compelling the atten- 
- dance of the person complained against 
..and eitherenquire into the case him- 
. Self...... " ^d : 
The object of the section is to, avoid 
.unnecessary harassment.to the accused. 
Butin this ease these proceedings were 
.made use of to enforce his attendance and 
to examine him on oath. = 
To examine an accused as a witness has 
never béen heard of except in section 488, 
Criminal Procedure Code, proceedings, 
And then when the. accused appeared 
the Magistrate instead of carrying out the 
. original purpose shut him up in the lock- 
up and demanded a heavy bail of Rs. 2,000 
to appear before the Police. Ifhe recog- 
- nised the accused present as an accused, 
there was no occasion to send thé case to 
the Police for enquiry but if the. accused 
had come as a. witness he should have 
been examined and allowed to:go. But 
-to send the case to the Police and. order 
the accused to appear there to help the 
-enquiry is very irregular.  . . 
Ithink the whole procedure is irregular 
and illegal from‘ one end-to the other and 
Isubmit these papers for stay of the 
‘criminal case and for quashing these irre- 
gular porceedings altogether. ` ñ 
Mr. Ghulam Rasul, for the Petitioner. 
. JSUDGMENT.—This is a Reference 
‘by the Sessions, Judge, Lahore, in con- 


“nection with an order passed by & First’ 


“Class Magistrate on the 8th July 1922. 
‘The termsof the Reference, however, go 
much beyond tlie order in question and 
-are consequently largely irrelevant being 
based on facts deduced from a purely 


-ex..parte statement made by . the.. peti- 
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-tioner, the person complained against.. It 
isnot possible for this Court to consider 
. the merits of a case in which, so far, only 
tlie complainant's statement has been 
recorded under section 200, Criminal 
- Procedure Code.” So far as the object. of 
this petition is to stifle enquiry in conec- 
_tion with a properly presented complaint 
no encouragement can be forthcoming. 
-from this Court. A Magistrate cannot 
_dismiss a complaint off-hand unless he is 
satisfied that no prima facie case of any. 
kind is made out, and if, as in the present 
proceedings, he considers that before 
issuing process against the person com- 
plained against he should make further 
enquiry, interference by this Oourt.on 
the petition of either party would ob- 
viously be uncalled for. - i I 
While it may be admitted that the pro- 
cedure adopted by the Magistrate was not 
entirely regular, the strietures passed by 
the Sessions Judge do not appear to be 
altogether deserved. It was no doubt 
irregular to send for the accused to give 
evidence in connection with the com- 
plaint hut presumably the object was to 
give him an opportunity of explaining 
certain matters. Asthe accused-was not 
examined-when he appeared, the - matter . 
hardly requries further discussion. 
` The Sessions Judge has -assumed that 
the Magistrate in sending the complaint 
to the Police for investigation was acting 
under section 202, Oriminial Procedure 
Code. There isnothing in the order to 
suggest this and I see no reason to sup- 
-pose that the Magistrate was not, acting 
.under section 156 Criminal Procedure 
.Code. The mistake the Magistrate- ob- 
viously made was in assuming that the 
case was cognisable by the Police. As 
'thiswasnot so, the part of the. order 
directing that the case should be challan- 
ed if sufficient proof existed was errone- 
ous as in non-cognisable cases the Police 
do not chalan but merely report the re- 
:Sult of the investigation to the Magistrate 
who has ordered it. ` & 
lam not prepared to hold that th 
_order regarding.bail was, as conterided 
illegal. The petitioner may not be an 
accused but merely a person complained 
of but the provisions of section 496, Ori- 
‘minal Procedure Code, are very wide and 


. 430 INDIAN 
BASANTI V. MAQSUD ALI KHAN. 


` clearly cover acase of this kiad, though 
-in'all probability the Magistrate, owing 
`` tothe mistake already alluded to, thought 
` he was acting under section 497 (2), At 
. the same time the petitioner may feel 
somewhat - -aggrieved ithat after “being 
“brought to Court on an -improper :order 
he should-be bound down in’ this man- 

. mer, A s Š LA. 
:. Taking .all ` these circumstances into 
“consideration I have cometo “the conclü- 
. Bion that thé fairest course to adopt will 
*'be to sét-aside the order of the 8th- J uly, 


* 1922, thé Magistrate being left entire free- ` 


. “dom totake.such action in regard to 
“the: complaint, in the way of preliminary 
: enquiry of othérwise, as is open: to him 
` under. the provisions of the Criminal 
Procedure Code; regard being had to the 
-fact that the alleged offence is non- 
` cognisable. x Š 
7 NCH. Order set aside. 


——— 


. ALLAHABAD HIGH COURT. 
=: ~ORIMINAL Reviston No. .568 or 1928. - 


w oa —^4 


: . January 2, 1924. -_ š 
:o. = Present:—Mr. Justice Stuart. — 
Suo cMusammat BASANTTI—APPLICANT . 


es versus ^ . : 
:- MAQSUD ALI-KHAN AND OTHERS— . 
RUE -~ Opposite PARTIES, Š 
_ ^ U. P. Municipalities Act (II of 1916), s. 247, 
offence under—aA bsence of complatnant—Drsmussal 
-0f ‘complaint—Criminal Procedure Code (Act-V 
"of 1808), ss 4 (h), 247. ae 
-: A complaint of an offence under section 247, 
U. P Municipalities Act, cannot be dismissed 
:Íor.non*appearanoe of the complainant, as under 
that section ıt is the Magistrate who takes cog- 
-nizanco of the offence upon information received, 
-The proceedings are not instituted -upon a “com- 
plant" within, the meaning of section 4 (h) of 
.the Criminal Procedure Code, and section 247 of 
~the ‘Code has, therefore, no application to the 
~case. . š 


- ¿Criminal revision against on order ` 


-of the Sessions Judge, Sharanpur, dated 
-the- lst of September 1923. 
_FACTS.—Five residents of Saharan- 


pur lodged a complaint to .a First Class ` 


"Magistrate `- ‘against one Musammat 
Basanti alleging that she was keeping 
a- brothal and praying that action be 
taken against her under section 247 
-of the U. P. Municipalities Act (IE 
-of 1916). Musammat Basanti was sum- 
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moned, but on ‘the date of hearing 
only two out of the five complainants were 
present in person though they were all 
"represented: by a Mukhtar. Musammat ` 
Basanti applied to the ‘Court to dismiss 
the complaint under section 247, Ori- 
“minal: Procedure Code ‘on the ground ` 
"that the complainant within the mèan- 
ing òf that section was absent.- The- 
"Court rejected the application; and the 
Sessions Judge upheld the order in 
‘revision. Upon. this a revision petition 
“was filed in the High Court. `- 
- Mr. Mushtaq Ahmad, for the Appli-. 
-eant.- ' 3 ` ; 
^ The Assistant Government Advocate- 
“and Dr. M. L. Agarwala, for the Opposite- 
“Parties. - - - B xs . 
.JdUDGMEN'T,—There is no-force 
in thi& application. Under section 947 
of. Local Act II of 1916 it is the Magis- - 
trate who takes cognizance of the offence- 
-upon information received. So the case 
is. not one instituted upon a complaint 
“within the meaning of the word “com- 
-plaint" in -section 4 (h) of the" Code of . 
.Oriminal Procedure. Thus section 247 
of the Code of Criminal Procedure has. 
‘no application, I direct that -proceed- 
“ings continue and return the papers. _ 
“NOH C “Papers returned.” 


— ean 


PATNA HIGH COURT.. 
`ORIMINAL Revision No. 7 or 1924. . - 
" . dune 18, 1924. MEO 
.Present:;—Mr. Justice Adami ånd . 
UY Mr. Justice Sen, N 
- CHAMARI SINGH AND oTHERS—- 
PDA PETITIONERS 
Med e T ^ Versus ` . a" 

THe PUBLIC PROSECUTOR or GAYA. 
|. AND ANOTHER—ÜOPPOSITE PARTY. . 

Criminal Procedure Code (Act V of `1808) as 
amended _by (Act XVIII: of 1983), ss. 195,- 
476, 476A—Proceedings;-. character . of—False ` 
-document before ` Court—Court, whether cah 
take action—Incompetency of -proceedings before 
amendment, effect of—Limitation—Order dropping- 
‘ proceedings—Procedure—Appeal—Several accused 
—Court, duty of-Complaint, when should be 
made.- ae | Te ra sa, 
-. Under section 476 of the Criminal Procedure Code, 
.1898, as amended in 1923, it is not essential that the 
proceeding in respect of.which action is taken. 
-skould be. of a judicial character.’ [p. 733, col. L]. 


? Vgl. 83] 


--' Where a document: comes to the notice of the 
“Court in relation to a proceeding before it and it 
‘appears to the Oourt that if is not genuine and 
that an offence has'been committed, the.'Court is 
competent to take action. [p. 733, col: 2] : 

The fact that no action could be taken under 
section 476 as it stood priór to amendment, and 
‘the proceedings had accordingly to be dropped 
before inquiry was made, does not preclude action 
ander the section as amended. [ibid] ` .- " :- 
- In such a case the’ period of limitation need 
not be considered solong as thereis no unreason- 
“able delay in taking action [p: 784, col. 1j - -> 

- Where-à Subordinate Judge allows proceedings 
.under section, 195 to be dropped without passing 
any order of rejection, it is- open to the Public 
“Proseéutor to move the Sessions Judge to. take 
“action under section 476A. -[p-734, col-2.]- - — 

An appeal from.the order.of the. Subordinate 
Judge lies-to the Sessions Judge [ibid] - - -. 

Tt is for the Oourt.acting under.section 476 to 

"make any enquiry that is necessary and then to 
"make a complaint Boost -the person- or persons 
Zwho, he ia satisfied, have committed an offence. 
-[p. 735, col. 2]- | ^ - ` d m 
. The Oourt must be satisfied that there is a 
-pima facie case against each person sent to the 
-Magistrate, and- then- can lay a complaint under 
‘section 476 [ibid] ^ ^ ^ . 

It is not sufficient.that the Magistrate to whom 
the complaint is made under section 476 is entitled 
no an enquiry under section 202 of the Code. 

dd] -> - V MS - - 

--Criminal revision from sm order of 
-the Sessions. Judge, Gaya, dated the 6th 
March. 1924." . | CMM 
~ - Messrs. Manohar Lal and Kailaspatti, 
- for the Petitioners. -- - oes s 
^ The Government Advocate (with him 
Mr: G: C. Pal), for the Opposite Party. 
JUDGMENT. . ` 
-- Adami, J.—This application is direct- 
ed against an order of the Sessions Judge 
` of Gaya, dated March 6th 1924, forward- 
. ing to.the District Magistrate. proceed- 
ings taken against the 40 petitioners 
under section 476, Criminal. Procedure 
_Code, and requesting him to hold: an 


-inquiry. with a view to the prosecution . 


‘of the petitioners under. section 471 
‘read witlt section 467 
-Penal Coder. ... .. . 
. -On May 25th 1923. the petitioners Nos. 
1—37 filed before the Subordinate Judge, 
-Second -Court, Gaya, a petition under 
section 83 of the Transfer of Property 
- Act, 1882, for permission to deposit the 
sum of Rs. 5,850 -on account. of the 
- amount due.under a usufructuary mort- 
ge-deed dated. 13th February 1833, 
„executed by. the. predecessor-in-interest 
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.mokarrari patta alleged to have .been 
-executed -by: Maharaja_Sundér Singh on 
-danuary- 5th , 1811: in. favour of Khiro- 
- dhar Singh, ancestor of petitioners Nos. 25 
:to:36 and Deyali- Singh ancestor: of 
- petitioners Nos. 1 to 24, (2) a usufruc- 
- tuary . mortgage-deed ‘dated February 

13th 1833, alléged--to have been execut- 
zed by the- sons of Khirodhar and 
-Deyali in favour of: Raja Modh Narain 

Singh son of Raja Mitarjit Singh, -in 
- respect of the same properties at an 
. annual jama of Rs. 1,900 in considera- 

tion of a loan of Rs. 5,000 sicca rupees, 
- (8) a dar-mokarrari patta of, a 12-annas 
.Bhare of the same property, dated April 
`: 30th .1923,. in favour. of Musammat 
- Nageswar Kuer, petitioner No. 37, in 

consideration of a payment of Rs. 7,000, 
` out of which Rs. 5,350, said to be the 

equivalent of Rs. 5,000 sicca rupees, was 
:to be paid to the present holder of 

the 7 annas Tikari Estate in redemp- 

tion of the mortgage of 1833.- On the 
-same date the petitioners asked -that 

the documents they .had filed might 
- be returned to them and their request 
` was granted. Notices -weree.issued to 
. Rani Bhubheshwari Koer 


under `- sec-, 


\ 


tion 83 and on May 29th a challan was ` 


-filed showing deposit 
the petitioners. - - "- mo op 

On June llth, the .opposite- party, 
Rani Bhuneswari Koer, filed a petition 
denying.that she held the property 
-.under mortgage from the petitioners. 


, of. Rs. 5,950. by 


- At her request the petitioners filed again . 


the documents of 181] and 1833. 


On June 13th Amrit-Singh on behalf - 


..of Rani Bhuneswari Koer prayed- for 
-an inquiry under section 470,: alleging 
that the documents filed. by the petition- 
ers were forgeries. In the alternative 
.he prayed for sanction under section: 
- 195 for the prosecution of the petitioners. 
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-. On June 15th-the Subordinate Judge 
-held that, since the deposit had -been 
«made ‘and had been refused by- the 
-opposite party, his. functions under 
“section 83 were ended and there ‘was 
-mo’occasion for him to enter into the 
- Question “whether the petitioners were 
-in fact in the position of “mortgagors 
-And had title to the property, nor could 
~he put the petitioners into posséssion 
--0f the property under that section: He 
-Ahen considered.whether he should take 
action under section 476, Criminal Pro- 


-cedure Code, and decided that.it was: 


-not open to.him to do so, since he held 
-that proceedings under section 83 of the 
"Transfer of Property Act were not 
- judicial proceedings. 
- -With regard to the accord of sanction 
- under 195, Criminal Procedure Code, he 
-ordered that an inquiry should be held, 
-and called upon the petitioners to show 
~cause why they should not be prosecuted 
-for using forged documents.. : 
It may be well to state here the 
‘grounds -on which it was alleged that 
the two. documents were forged. The 
- patta, dated January 5th, 1811, purport- 
-ed to be the grant of a mokarrari lease 
by Maharaja Sunder BSingh.iu 1811, 
whereas Maharaj Sunder Singh. had 
been murdered in 1759. .The deed of 
- 1833 purported to grant a mortgage 
- to Raja Modh Narayan Bingh in 1833, 
- though the latter cannot have ascended 
the gadi till 1840 when his father Raja 
. Mitarjit Singh died. Also the considera- 


‘tion forthe mortgage was exceedingly - 


- low and threw the greatest doubt on 
“the genuineness of the transaction. 

On July 13th the Public Prosecutor 
appeared to watch the proceedings 
"under the direction of the District 
Magistrate, since, as explained by the 


` District Magistrate, the petitioners on. 


. the basis of their claim under the docu- 
_ ments, were stirring up the tenantry 
_ of the 26 villages against Rani Bhunes- 
wari Koer 
a serious breach of the peace which 
would not be allayed until the genuine- 
-.ness of the claim could be established. 
‘No further progress was made in the 
"case till September 29th, -except that 
- , the petitioners put: ‘in certain documents 
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and there was likelihood of . 


{19% 


‘to support the genuineness of the- two 
.documents in question. On September 
-29th 1923, the Subordinate Judge recorded 
_the order “Heard Parties. The Oriminal 
Procedure Code section 195 has now been 
:amendéd, Under the amended ‘section 
-no sanction can be granted to a private 
party. Hence this proceeding cannot go 
Yon; and it is dropped." Then, consider- 
ing a petition for the return of the docu- 
-ménts, the Subordinate Judge remarked 
that it was the Vakil of -the applicant 
for sanction who had suggested: that 
under the amended Code the proceedings 
- must’ be dropped and he was unwilling 
to proceed with-the case then, wantin 
time. The Subordinate. Judge refuset 
. to grant time and so the case was dropp- 
ed. He thought, however, that as section 
476 had been amended, it might be in- 
tended to make a fresh application under 
. that section, or the Public Prosecutor 
might want to take steps, so he refused to 
return the documents: to the petitioners 
“till October 5th. On October 5th the 
Public Prosecutor notified thé Court 
.that he was going-to move the District 
sand Sessions Judge on behalf of -thë 
Crown, so the documents were kept in 
. custody.. On. that day the Public Pro- 
secutor presented an appeal to_the Dis- 
-trict and Sessions Judge against thé 
orders of the Subordinate Judge refusing 
action under section 476 or section 195. 
He asked the District and Sessions Judge 
-to take action under either section 476- 
or 476-B. < : VATER. U NE 
After hearing the parties, the Sessions 
-Judge drew up proceedings against all 
the 40 petitioners and requested ‘the 
District Magistrate to enquire into the 
case with a view to prosecution; and it 
is against that order that the present ap- 
plication is made. "s AC 
Mr. Manohar .Lal on ..behalf of the 
petitioners has attacked the jurisdiction 
- ofthe learned Sessions Judge and the 
procedure followed on several grounds. 
. In the first place he argües tbat the 
Subordinate -Judge, when he received . 
-and dealt with the petition under. sec- - 
-tion 83.of the Transfer of Property Aot, 
1882, was nota Court within the mean- 
ing of section 476, Criminal Procedure 
: Oode, and, therefore action could not be 
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taken. against the petitioners under sec- 
tion 476, as there was no proceeding, 
before a ‘Court. His argument is based 
on the fact that the Subordinate Judge 


filed by the petitiones with their Batic: 
tion, were filed absolutely gratuitously 
and the Court was not called upon even 
fo look'àt them. On this. ground itis: 


under section 83 was required merely. earguéd, ‘that the: documents in quostion 


to accept the petition and deposit and 5 
to issue notices to the alleged mortgagees, 
there was no lis pending and he was not 
required to decide any point under the 
section, therefore, he cannot be held to 
be a Court. If this contention were 
right, section 83 would be meaningless 
for it states that the deposit must be 
made in the Court in which the mort- 
gagor might have instituted a redemp- 
tion suit, the Subordinate Judge must 
be a Court for the purpose of the de- 
posit. The authorities on which Mr. 


Manohar Lal relies do not really help him. ` 


The decision in Tatayya v. Pichayya (1) 
lays down merely that proceedings are 
not a regular suit, while the cases of Ma- 
thura Prasad Singh v. Emperor (2) and Vi- 
jiaraghavalu Pillai v. Theagaroya Chetti 
(3) decide that certain officers in perform- 
ing certain functions are not acting judi- 
cially. In the présent case it is only a 
Court that can perform the function; it 
would be absurd to hold that it is not & 
Court when performing it. 

Whether the proceeding before the 
Court under section 83 is or is not a 
judicial proceeding, need not be. decided 
here, nor whether the Subordinate Judge 
was right in finding in June 1923, that 
he coüld not proceed under section 476, 
Criminal Procedure Code; under the 
amended section it is not essential that 
the prcceeding in respect of which 
action is taken should be of a judicial 
character. 

It is contended that under Seion 83 
of the Transfer of Property Act it is 
unnecessaiy to adduce any evidence oral 
or documéntary ; & mere petition on the 
part of a mortgagor, without any affida- 
vit is sufficient, and the Court is not 
required to’ enquire whether the person 
filing the petition is in fact à mortgagor 
as he alleges; therefore, the documents 


(1)13 M. 318,14 Ind. Deo (N. s 

(2) 51 Ind. Cas 169, 4 P. L. J. irs; 1919) Pat. 
395; 20 Cr L. J 599." 

(3) 25 Ind Cas. 345; 38 M 581, 16 ML. T. 
128; 27- M. L. J 227, 15 Cr. L. J. 593. 


were not. réally before . the . Court and 


', eannot Be treated as "being used for the 
“purpose of evidence. 


Seeing that there. 
was-no fact in ;issue in the proceeding 
under sectioh- 83," thére was nothing to- 
which they could be held to be Salo nt 
evidence. Now itis quite clear that the. 
documents were filed by the petitioners 
to prove that they were in fact mort- 
gagors of the property, and to Bupport- 
their action in making the deposit. It 
may be  thatit was unnecessary to file 
them and it might be held that they were. 
not used for the purposes of evidence, but- 
the fact remains that the documents came- 
to the notice of the Court in relation 
to a proceeding before it, and it appeared 
to the Court that they were not genuine, 

and that an offence had been committed.. 

Under the circumstances I hold that the 
Court was competent to take action under 
section 476 in relation to them. 


It is next argued that, so far as the- 
proceedings under section 476, Oriminal 
Próéedure Code, are concerned, the Sub- 


` ordinate Judge had on June 15th refused. 


to také-&ction under,that section, and no 


"appealwas made against his order, and 


80, that order still stands and it was not 


competent to the Court to pass an order 


directly contrary to the previous one. 
As a matter of fact no appeal was made- 
and the decision that action .could not 
be taken because there was ng judicial 
proceeding, stands so far as thé old sec- 
tion 476 is "concerned. The Court mere-- 
ly refused to take action under the sec- 
tion. The amendment of the Code has 
removed the obstacle to action under 
section 476 in this case which existed 
under the old Code,and the fact that no. 
action could be taken in J une and 80 the: 
proceeding had to be dropped before 
inquiry was made, will not preclude ac- 
tion being taken under the section as- 
amended. . What the Public Prosecutor 
and the opposite party have now done is 
fo approach the Sessions Judge with a 
prayer to take action now under the new 
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under the old law. 

- With regard to.section?195; Mr., Mano- 
Far-Lal urges that the'Bubordinate J udge 
was wrong in dropping the proċeedings, 
since under 'clause (e) of` section 6 of 


the General Clauses Act, 1897- (X of 1897): 


the inquiry under section 195 ought to 


have Been continued under the old law.. 


That‘clause has'to do with substantive 
rights and not with matters of proce- 
dure. ` Even if Mr: Manohar Lal's’ argu- 
ment is correct, the fact remains that ihe 
proceedings Were merely dropped:as 
incompetent ;"thàt would not prevent 
fresh action: béing taken under the amerd- 


. ed law. His urged, that as no appeal- 


"as made against the order’ dropping’ 
the: proceedings within 30 days, an ap* 
peal now is incompetent. 
dm that the action taken by the Public 
Prosecutor in moving the Sessions J udge 
-was an appeal against the order dropp- 
ing proceedings "under section 195.' 
may ‘have called “his petition an MEE 
if was really an application that action 
should be taken, in accordance’ with ‘the 
change in the: law, . the change having 
rendéred previous ‘proceedings’ abortive, 
and in such case the period of limitation 
need not be noticed so long as there was 
no unreasonable' delay in taking action. 
The- next question tháf arises is the 
question of the section under which the 
Sessions Judge-proceeded. In my mind 
his proceeding was covered by section 
476-A. That'section permits a:-superior 
- Court to take action similar to that des- 
cribéd in section 476 in any case'in which 
the subordinate Court has neither made 
- a complaint under section 476 in respect 
.of the offence nor rejected an application 
for the making of such complaint. "Thé 
present sections 476, 476A and 476B 
: have ‘taken the place of the old sections 
195 and 476, and'it is argued that section 
. 476-A- cannot apply to the present case 
because the Subordinate J udgé did not 
" grant the application for action under 
‘sections 195 and 476, and must, therefore, 
- be said to have rejected the. ‘applications 
for making complaint. I cannot find 
that the Subordinate Judge can be said 
to have rejected applications for the mak- 
ing of complaints in the sense of’ section 
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Ido not con-. 
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ÅT6-A. ` An EUN for action under) 
section 476-was found to be incompetent- 2 
because” thé'alleged, offence had not‘ come 
before the Court in the course of judicial 
proceedings. The application "was not 
congidered- on its merits and rejected. 
The-previous application if it wüs to “be 
entertained had to be & complaint of ai 
offence which had come to the notice of 
the Court in the course of judicial proceed- 
ings : the present complaint is different, 
and can be entertained under section 176 
88 nOW emended. The ’ complaint. under 
section 195 cannotbesaid to have. been 
rejected, further proceedings under the 
section were merely dropped, or, it may 
besaid, withdrawn by.the ‘applicants. 
The petitioners are trying to take advant- 
age of the change ofthe law in both . 
Ways ; they claim. that before the charge 
they were safe against proceedings under 
section 476, and that after the ċhange they 
should’ escape the provisions of section 
195 altogether, because’ the Court drop- 
pedthe proceedings under the impres- 
Sion that section 195 no longer could 
operáte"against them. . 

In&tructed by the District Magistrate it 
wab quite open to the Public Prosecutor 
to move the- Sessions Court to take. ac- 
tioh under Bection 476-A, in view of the 
fact that the Subor dínate Judge had al- 
lowed the proceedings under section 195. 
to bé dropped without passing any order 
of rejection. The fact that the Public 
Prose&utor'called his petition an appeal 
and rhentioned both sections 476-A and 


AT 6 B "does not make much difference. 


Mr. Manohar Lal contends that the 
Sessions Judge had no jurisdiction 
to interfere, because the amount’ of 


deposit was over Rs. 5,000 and, there- 


fóre, any appeal: from the Subordinate 


-Judge's decision lay to this Gourt and 


not. to the District or Sessions Judge.- 
Section 195, sub-section (3), read with 
section” 476- B would dispese of this 
objection, even if it- were held. that the 
matter 'camé' up to the Sessions Judge by 
way Of appeal under section 476-B: ~ ` 

Mr Manohar Lal has discussed ‘before 
us the documents. alleged to be forgeries . 
and certain other' documents filed irr 
support of them. It is not my' intention 
to consider these here, further than of 
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say that, unless such : well-known. au- 
thorities as Hunter’s, Statistical. Account, 
of Bengal", the ' "Fifth Report", -Boddam's; 
Account of Zemindars:, in. Bengal”, 
‘and other historians are. ‘mistaken:. in, 
their dates, the two documents of.1811: 
and 1833 are on the, face of them, open, 
to grave suspicion. "UH 

With, regard to, the. other dowaments 
produced by the petitioners, Mr. Manohar 
Lal has pointed, out that the. learned, 
Sessions Judge is mistaken- in some of 
his remarks. The copy of the judgment 
in: Case No. 26 of 1826 does in fact give the. 


name:of theJudge as Liladhar Pandit and : 


of the Sdristadar as Dost Muhammad. 
The certified copy. of a decree give 
1811 and not 1810 as the date 
of the mokarrai deed.. The, learned. 
Judge has evidently read the: Urdu 
figures wrongly. The-certified copy: of 
an order in execution case dated August 
17th 1866, bears a stamp , dated 1867. 
and not 1861. The genuinenesg of.these 
will be considered if the case comes to 
trial; it is UBHEOSpDR y. to discuss them 
here. 
The last contention put forward on 
behalf of the’ petitioners’ is.that' the 
learned Sessions Judge has failed. to 
consider the case of each of the petition- 
ers and to. decide. whether complaint, 
Should.be. made against each, individual, 
and I think this contention must succeed. 
` There are altogether 40 petitioners. Of. 
these Nos. 6, 7, 9, 11, 15,-17, 21, 22, 24, 32, 


34, and 35 are minors, No. 37 is a pardana- ` 


shin lady. of 85 years of age, and Nos. 38, 


39 and 40 were not signatories of the peti- , 


tion under section,83. As to the minors, 
we have no information as to their age, 
some of them may be, mere infants, 
and in any- case they would. be 
represented by guardians in the petition. 
Without some, inquiry it. would be ab- 


solutely impossible to find that they. 


were cognisant,that the documents. weró 
forged, and that they should be- includ- 
ed jn the complaint. “With regard.to 
.petitioners Nos. 38, 39 and 40 there is 
nothing before this Court to show that 
they were aware that the documents of 
1811 and 1833 were forged, though. the 
nagrana demanded in consideration of 
the dar-mokarrari patta of 1923 might 


- 


have raised their suspicions, . They- wére- 
not parties to’ the; filing of the petition 
under sectjon 83. 

The learned.. TER Judge: has, I 
thjnk, misconceived the: provisions of. 
section 476., He’ states :— 

. *Nor is it necéssery to hold a prelimi-. 
nary inquiry under the law, if the Court 
is satisfied on the material .before' it 
that an inquiry is necessary I am 
satisfied that -such an inquiry is: neces 


sary on the grounds summarised above in: 


the case of all the 40 persons mentioned’ ` 
in the list, and forward, the proceedings: 
to the District Magistrate, Gaya, with the- 
request that an inquiry. be made and that 
the said persons, if the case is establish-, 
ed, may be prosecuted -under section, 471- 
read -with, section 467 of- the -Indian 
Penal Code or any- other -section _or 
sections that may-be found to apply”. 

Section 476 contemplates . that after 
making such inquiry as may be neces- 
gary, the Court should make.& complaint 
in writing. Itis for thé Court acting 
under section 476 to make any inquiry 
that is necessary and“ then ‘to make a 
complaint against:the pérson or persons 
who, heis satisfied, have committed an 
offence. The section does: not contem+ 
plate that the Court ‘should -send* the 
case toa Magistrate for inquiry whether 
the offence it suspects has .been really 
committed, and for prosecution, if. the 
Magistrate is so .satisfied. The Court 
must be satisfied that there is a prima 
facie case against each. person. sent to 
the Magistrate, and then can lay a 
complaint under section 476. 


“It'is not sufficient that the Magistrate 
to whom the complaint is made under 
section 476’ is entitled to hold an inquiry 
under section 202.. Generally he will 
consider that the fact that the Court-has 
made the complaint is: sufficient’ to 
justify issue of process against: the 
accused at once. But, even if under 
section 209 an inquiry is. held, the 
persons -complained against have no op- 
‘portunity to.show- their innocence till 
after they have been summoned. 


The learned Sessions J udge should 
have satisfied himself by inquiry that 
there was a piima facie case, against 


i l 
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each one of the petitioner before laying: 


a'complaint against any one of them. 

In the present case there weye 37 sig- 
natories to the petition under section 83; 
it is extremely.likely that some of them 
knew nothing about the petition | or the 
documents: 

- On the ground that the cases of the 
individual petitioners have not been 
considered, it will be necessary to set 


aside the order passed by the learned: 


Sessions Judge and to direct that further 
inquiry be made by him' as to the com- 


` plicity and knowledge of the individual 


- 


petitioners. After such enquiry it will 
be open to the learned Sessions Judge 
to make a complaint under section 476 
against such of the petitioners as he 
believes to have committed an offence. 

`` Sen, J.—] agree. 


K..8, D. Order set aside. 


: ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 7 or 1924, 
March 19,1924. _ 

Present :—Mr. Justice Dalal. 
REKHA CHAMAR—Appricant 
Versus 
eee EMPEROR—Oprosirz Parry. i 
, Criminal Procedure Code (Act V of 1598), ss. 200, 
208, proviso—Complaint—Complainant, examination 
of —Reference to Police for enquiry—Procedure— 

Magistrate, ; duty of. . 

Under the proviso to section 202 of the Code of 
Criminal Procedure, a complaint .cannot be sent 
for enquiry to the Police unless the .complainant 
has been examined on.oath under the _provisions 
of section 900 of the Code.- The Court must think 


‘out for itself after the “examination of the com- 


plaingnt, whether the complaint is true or false 
Such a decision cannot be left by it to Bome 
other Couri or Police authority. 
- Criminal revision against an order of 
ihe Sessions Judge, -Azamgarh, dated 
the 19th December 1923. ; 

Mr. J. M. Banerji, for the Applicant: 

The Assistant Government Advocate, 
‘for the Crown. ~ 

JUDGMENT.—0n the 27th Septem- 
ber the District Magistrate of Azamgarh 
ordered the prosecution of one’ Rekha 
hamar under section 182 of thé: Indian 


Penal Code and of Rambali for abet-. 


ment of that offence.. A .complaint was 


-- jedged in. his Court by Rekha Chamar 


against the Tahsildar of Mohammadabad 


` “and three other .persons for committing 


+ 
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an offence: of simple hurt under Sec-- 
° tion 323 of the Indian Penal Code. 


"The 
District - Magistrate: did not record the- 
complainant's statement as he was bound- ' 
to do under section 200 of the Code of” 
Criminal Procedure but immediately 
directed the Deputy ‘Superintendent of 
Police to make an enquiry in the matter. 
This order was illegal. "The proviso to 
section: 202 of the Code of Criminal Pro- 
cedure -specifically-lays down that no 
such. direction for an enquiry shall be- 
made unless the complainant has been 
examined on oath under the provisions- 
of section 200. On ieceiving, the report 
of the Deputy Superintendent the Dis- 
trict Magistrate passed the order alrendy- 
referred to. The prosecution of Rambali 
appears to have been ordered on account 
of some reference in the report of the- 
Deputy Superintendent. There is no 
mention of Rambali in the petition of 
Rekha Chamar. 

The learned Sessions Judge refused to- 
cancel the order for prosecution and so 
Rekha and Rambali have applied here 
in revision, The proceedings of the 
District Magistrate were taken to sucha. - 
great extent in disobedience of Statute 
Law that it will not be equitable tò 
confirm his order for prosecution. At mo 
stage has he brought his mind to bear 
upon the matter imissue. He has given 
no reason why he .has accepted. the- 
report ofthe Deputy. Buperintendent of 
The law very properly enjoins 
that the Court having jurisdiction must 
examine: the complainant so as to think 


. out for itself whether the complaint is 


true or false. Such’s decision -cannot be 
left by the Court" to some other Court or: 


.Police authority. Bo far Rekha has. had 


no hearing in a Court of Law The Dis- 
trict Magistrate does not appear to have- 
understood that the application before 
him was a regular complaint and not am 
application for sanction te prosecute the- 
Tahsildar. 

In the result I set aside the order of 
the District Magistrate of Azamgarh, 
dated 27th September and direct ‘that 
any proceedings, if already taken against . 
Rekha and Rambali, shall be cancelled. 

Z. K. Revision allowed. 
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BAIS NATH V, PANNA LAL, 


ALLAHABAD HIGH COURT. 
ExkEouTION Sxconp CIVIL APPEAL No. : 
1264 oF 1923. ' 
: April 22, 1924. EE 
- Present:—Mr. Justice Daniels and- . 
Mr. Justice Neave. ees 

Lala BAIS NATH AND ANOTHER— 
DecrEE-HoLDERS—APPELLANTS 


versus ` jp 
PANNA LAL—Jupement-DEBTOR— :' 

= RESPONDENT. A RR. 
, Civil Procedure Code (Act V of 1908), 0. XXI, 
T $—lLimitation Act (IX of 1908), Sch I, Art. 174 
—EHEzecutin ` of ee—Payment by judgment- 
debtor—Certification, ^ mode of—Statement `` in 
application for execution, whether . sufficvent— 
Limitation. m a ah E 

Order XXI, r. 2 of the Oivil Procedüre Oode, 
contemplates a formal proceeding, consisting of 
two steps, -first, an application by the decree-holder 
informing the Court ofthe payment, and secondly, 
a formal order of the Court recording. the pay- 
ment. .This proceeding must be separate from 
and prior to the execution proceeding in which 
it ıs desired that the payment should be recognized. 
(p.:737, col. 2. "58 . NL 

Gokul Chand v. Bhika, 23 Ind. Oas 753, 12 Ax 
L J. 387, Bhajan Lal v. Chede, Lall; 24 Tad Gas. 
215; 12 A L. J. 825, Chhatiat“Singh v^ “Amir 
Singh, 32 md, Oas.. 590, 38 A. 204; 14 A L. J. 
132, followed. 

If the Court which is called on to execute a 
decree finds that no payment has been certified 
and recorded when the application is made to it, 
it is bound to assume that no payment has been 
made and the decree-holder is not entitled to ask 
that a, statement in-the “application itself that a 
ceriain.payment has been. made by-the judgment- 
debtor, should be treated as a certification of the 
payment within the meaning of 'O. XXL r 2 of 
the Oivil Procedure Code ~ [p. 738, col. 1] : 

Though no period of limitation has been pre- 

. Beribed for an application by the decree-holder to 
certify a Payment “the intention of the law 
appears-to be that the payment should be certified 
within a reasonable time ofits being made It 18 
primarily the decree-holder’s duty to certify If he 
fails to do so, the law allows the judgment- 
debtor to inform the Court of the payment and 
for the judgment-debtor’s application a period 
of\ninety days has been provided by Art 174 


of Schedule I to the Limitation Act. [p: 738, col. 2] ~ 


Second appeal from a decree of, the 
Additional Subordinate Judge, Aligarh, 
- dated the 25th April 1923. ` ` i 
Mr. Gulzar, Lal, for the Appellants. 
. Mr. Panma Lal, for the Respondent. 
. SUDGMENT.—This ' appeal has 
' been referred to a Bench for ‘a decision 
-of the question whether a statement, in 
-ian execution application, of money having 
been paid by: the judgment-debtor, is 
"Buch a certificate of payment as is ‘con- 


4T 


.Chand v. Bhika (4). 


Fis 


— 4i 


` templated by O. XXI, r. 2 of the Civil 


Procedure »Oode and has .the ‘effect’ of 
saving limitation, THe authorities of 
this Court are--against the contention. 
The authority of other High Courts is the 
other way and -the’ learned Judge. who 
referred the case doubted: the-correctness 
of this Court's rulings, ; ^". °° 

' The facts are these. "The decree was 
passed on 25th -March 1914. It was a 
compromise decree andi provided for pay- 
ment by annual’ instalments on the 15th 
of March each-year commencing with 
1915. "There was -also-a provision that 
on: two instalments falling into arrears 
the whole decretal amount ‘should be- 
come.payable. The instalments for. the 


first three years, 1915 to 1917 -were -paid ' 


on due date and were duly certified to the 
Court. No further payment was certified. 
On 7th September 1922 the decree- 
holders filed the present application for 
execution, Column 5 of the form of ap- 
plication which is intended to. show any 


previous payment;or adjustment is left 
-blank. In the body -of the application 


the decree-holders stated that the instal- 


-ments for the years 1918 to 1920 had been 
. paid and that as the instalments for’ 1921 


and 1922 were in arrears ‘they claimed 
the balance due under the decree. | 

-We think that the rulings ‘of this 
Court are correct and should be followed. 
The -first ^is that of Knox, J., in Gokal 
All the decisions of 
other High- Courts in favour of the 
decree-holders proceed on. the ground 


„that no period of limitation is fixed for 


an application by the decree-holder to 


_certify a payment and that no particular 


form of certificate is prescribed. Both 
these arguments-are noticéd by Knox; J., 
who holds that O. XXI, r. 2 clearly con- 
templates a formal proceeding consist- 
ing.of two steps, first, an application by 
‘the ,decree-holder . informing the Court 
of the payment,.and secondly, a formal 
order of -the Court recording the pay- 
ment. 'This-proceediig must be-separate 
from. and prior to-thé execution proceed- 
ing.in which it is desired that the pay- 
ment should be recognised.. The second 
decision is that of Piggott, J., in. Bhajan 
(1) 23 Ind, Cas, 753; 12 A, LJ 3  . 
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Lal v. Chede Lal (2). He réfers to thé 
contention that an exééution application 
may be treated as an application éertify- 
iùg á payment às an ingéniows sugges- 

. tion,-arid follows without hésitation the 
Yiéw tàken.in Gokal Chand v. Bhika (1). 
The third case is thàt of Chattar Singh 
v. Amir Singh (3). This isa décision -of 
Riehards,O.J ; and Rafique, J., upholding 
in a Letters Patent Appeal á decisión of 
Sir Edward Chamier This case was 
"absolutely on all fours with the casé now 
under appeal The dééree Was an instal- 
meht décree and unléss the statément in 
the execution application eónld be tregt- 
èd as a compliance with O. XXI, r. 2, the 
‘decree was time-barred. The Calcutta 
"and Madras authorities’ weré considered 
‘aiid it is stated that whatever may be the 
practice in those provinces thé practice 
tn the Agra province isto réquiré a pay- 
ment to be Vertified and recorded in w 
“‘geparate procéeding priortd the execuü- 
tion application, that this is in iccordande 
With the spirit of O. XXL, r. 2, and that 
if the Court which is called ón to execute 
thé deckee'finds that no” payment has 
been ‘cértifiad and fecorded when the 
‘application is made "to it’ is boünd to 
assume that ‘ho payment has been made 
and to dismiss the "application. We 
think that this. view is’ cérrect and that 
` the point of time ‘at which; the Court is 
tallied on to Consider ‘whether’ the pap- 


, tent has been cértified or tedorded js - 
` the moment when the application ismade. 


to il to execute the décree. . It is object- 
ód that this is taking @ very -téchnical 
_ views but-if the intention of the Jaw 5a 


lain it is-not in the public interest that ` 


"t should be Strained in any way. in 
favour ofthe decree-holdér, Itis phasing 
Very great temptation in. the way of ‘the 
‘devres-holdet, When dé das Kept ‘silent 
_ ‘as to-an. alleged payment and exposed 
.. ‘the judginént-debtor to the risk of hiv- 
` 3m to pay ‘the atrtoünt'over'áain vo long 

às thé 'deGree remains -efféctitre,. to aiHow 
iim ‘to come forward when it ‘has beéonie 
‘oh the fate ‘of it time-barred ito escape 


the pléa of limitation by- ‘stating in his 


execution application ‘that stbsequent 
) 24 Ind. Óas 915; 19 A. T, J. 895. 
y: 32-Ind. Cas. 590; 38 A. 204; l4 A, LJ. 
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` Hl 


' payments have been made.- It is true 


that he will have to prove the payments 
but evidence of this kind is easy to bring 
forward and difficult to test, especially 
when the payments are alleged to have. 
taken place nearly three years ‘earlier. 
We mày add that though no period of . 
limitation has been prescribed for-an ap- 
plication by the deeree-holder to certify, 
the intention of the law appéars to b 
that the payment should be .certifie 
within à reagonable timé of its being 
made. Itis primarily the decrec-holder's 
‘duty to certify If he fails to do so, 
clause (2) of the rute allows thé judgment- 
debtor to inform the Court of the pay- 
ment, and forthe jüdgmént-debtof's ap- 
‘plication a period of ninety days has. 
been provided by Art. 174 of the Limi- 
tation Act, We ‘see no reason tò differ 
trom thé view of the làw Which has prè- 


-Failed in this Court ever since the. year 


1914, and we accordingly dismiss the 
‘appeal with costs including ih this ‘Court 
ides ‘on the higher scale. — _ 

Z, K, Appel dismissed, . 


LL IL 


NAGPUR JUDICIAL COM: ` 
` MISSIONER’S COURT. | 
- APPEAL FRONSAPPRLLATRODEGRERR. ` 
No. 381 or 19892. . E 
. . December 11, 1923, - 
_ Present:—Kinkheds, A. J. C. 
UMASHANKAR AND -OTEERS—- 
- _ DEFENDANTS—APPEELANTB * 


"D . «Vern RB 

Pandit RAMLAL-—PLAaNTIRER— 

_ . o .Q,RBSPONDENT. ` -, 
."Threapasese r—Mesne -profits —Oultvvating : t= 
Deductwis allowable. ES ei ao "T 

ere a person is wrongfully kept out dt 

*possessidn ‘Of ‘land in his aetjal-cultivation by a 
trespasser, the profits fto wHith -he is cénfitledtre - 
the actual cultivating "profits and not:the leabe- 
miy received by-the trespasser. .[p. 790 ool. 2] : 

Seih Dhanraj v. ‘Ldlloo "Guzar,'8'O, P. T, R 
58 at "p. 160, Govind Mailhb v. Dhatu, 43 tid "Das. 53 
and Lachmi Naram y.-Mazkar. Abbas, 35:0. 1000; - 
12.0. pie UNO. & S o ge PN 

Th caléülüting the amount of pro Trent 
made'by the'treapasser ‘fo? rant e saa br candid 
"büt he'Oourt'shoüld mót-allow 
shim ‘the-¢xpanses "df;collecting:the profita trittledg 
he entered-on -the Property in "thé ‘exergias -of , 
bona fide claim offight. [p. 740, col. 1] - 
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Appeal against a decree of the Dis- 
trict Judge, Saugor, dated the 20th 
April 1922, modifying that of the Sub- 
ordinate Judge, Damoh, dated the 31st 

. August 1921. 

Mr.. V. V. Chitale, for the Appellants. 

Mr. G. L. Subhedar, for the Respondent. 

JUDGMENT.—This appeal arises 
out of a suit for mesne profits in respect 
of land from which the plaintiff, while 
in possession, was illegally dispossessed 
in 1915 by the defendants. The plaintiff 
sued to recover back possession of the 
land by Civil Suit No..49 of 1917 and in 
execution of the decree he got possession 
in Aprill920. The plaintiff's claim in 


respect of years prior to 1917-18 being | 


‘barred by limitation, the claim is con- 
fined only to the years 1917-18, 1918-19 
and 1919-20. "The plaintiff assessed the 
‘damages at Rs, 1,418 calculated on the 


basis of actal cultivating profits minus ' 


theexpenses. The-Court of first ‘instance 
decreed the claim to the . extent of 
Rs. 280-8-0 and dismissed the rest. The 
plaintiff preferred an appeal to the Dis- 
trict Judge, Saugor, who modified the 
decree by awarding Rs, 533-4-0 and dis- 
missed the claim for the balance of 
Rs. 884-12-0. The defendants have come 
up in.second appeal. ` 

There is no appeal or cross-objection 
by the plaintiffin respect of the claim 
‘dismissed. The .defendants' contention 
‘before this ‘Court is that in awarding 
mesne profits the Court can allow profits 
actually received by the person in wrong- 


ful possession, and not necessarily, profits- 


which he might, with due dillgence, 
have received. Telyingon the definition 
of “mesne profits" given in section 2, 
clause (12), Oivil Procedure Code, it is 
argued that, as. the plaintiff has not 
-alleged in the plaint or in the pleadings, 
that the defendants neglected either the 
cultivation of the land, -or the realization 


of profits.or other receipts from the' 


land, they should not be made liable 
for anything beyond what they actually 
received by letting out the land to others. 
I think this. contention cannot, in view 
-of the findings of fact arrived at in the 
‘Courts below, be accepted as correct. 
380 far as this Oourt is concerned, it 
3has'been consistently held that “the 
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loss of thee party : wrongfully "kept 
out of possession must generally be 
measured by the actual usufruct of 
the land, during that time, on an 
occupation of the same character as 
that of the party wrongfully kept out 
of possession at the date of his ouster 
or of the last legal occupant whom the 
plaintiff claims to succeed to, if the 
plaintiff himself never entered into 
possession:" see Stevens,- J. O.s judg- 
ment of the year 1894 in Seth Dhanraj 
x. Lalloo Guzar (1) Stanyon, A. dJ. O., 
also adhered to the same view , in 
Govind Madho v. Dhasu (2), &nd held 
“Where the person dispossessed by a 
4respasseris himself, ordinarily,a culti- 
vator of the land in dispute, the profite 
to which he is entitled are those that the 
wrongful holder might have obtained by 
actual cultivation with due diligence. 
It is not open to a trespasser to idis- 
possess an actual cultivator, and then 
to sub-let the land trespassed upon to 
some third person, and claim to com- 
pensate the rightful occupant only to 
the extent of what he may have obtained 
by the sub-letting.” The same view has 
also been taken in Lachmi Narayan-v. 
Mazhar Abbas (3). j 

In this case, upon the evidence of both 
the parties it has been concurrently found 
that the land in suit was under the 
direct cultivation of the plaintiff and of 
his: predecessor-in-title, at the time 
he was dispossessed from the same. 
I, therefore, hold that the actual culti- 
vating profits, and not leasemaney, 
received, is the proper criterion in a 
case like the present. 

As regards ground No.2, the argument 
advanced went beyond the scope of the 
ground itself, and I do not think it was 
open to the appellants to put forward a 
new point not taken up in the memo- 
randum-of appeal. I am of opinion that 
the defendants, who are trespassers, have 
been very leniently treated by the 
plaintiff himself. They have been given 
a deduction of half the gross out-turn 
on account of expenses. This is not what 
they are legally entitled to claim. 

)80 P L R 58atp-60 Í 


(3) 43 Ind. Qas. 53. 
0) -35 ©, 1000; 12 O, W. N.:630. 
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Ordinarily, in caleulating tke amount of 
profits, payment made by the defendants 
for rent, revenue or cesses must be 
deducted, hut the Court should not 
allow to the defendants the expenses of 
collecting the profits, unless they 
entered on the property in the exercise 
of: a bona fide claim of right: see 
Dungar Mal v. Jairam (4). There is no 
mistake by the lower Appellate Court in 
accepting the plaintiff's proportion , of 
expenses and seed, to the gross income. 
I do not, therefore, see any ‘force in 
the contention raised by the appellants 
in the arguments “with .reference to 
ground No.2. 

The result is that the appeal stands 
dismissed with costs. The costs in the 
Courts below will be paid as ordered 
by TE District Jud go. 


Appeal. dismissed. 
d of A. 376; A. W. N. (1909) 20 


. ALLAHABAD HIGH COURT. 
SECOND CIVIL APPRAL No. 1702 or 1922. 
April 28, 1924. 

Present: —Mr. J ustice Neave. 
.GOBIND RAM AND OGTHERS—PLAINTIEFS 
—APPELLANTS 

f ^ - VET8U8 : 
. Musüámmat RAM KOER AND OTEBRS— 
DEFENDANTS— RESPONDENTS. 

Adverse possession- —Mortgagor and mortgagee— 
Mortgagee remaining in pogseseton after mortgage- 
-money paid off. 

The position of a mortgagee does not become 
adverse to the mortgagor merely because the 
mortgagee remains in possession after the mort- 
gage-money has been paid off [p. 741, col 1.] 

udarshan Das v. Ram Pershad, 7 Ind Oas. 385; 
7A L. J. 963, 33 A. 97, Habeebullah v Abdul 
Hamid, 13 Ind. Cas 963, 34 A. 261, 9A L. J. 131 
and Pakhpal Singh v Bishan Singh, 20 A. 115, A. 
W. N (1887) 214, 9 Ind Dee. (x. 8.) 434, followed. 

Zardannissa v. ' Pariehhat, 25 Ind. Cas. 611, dis- 
tin hed. 

econd appeal from a decree of the 
District J oo Mainpuri, dated the 13th 
October 192 

Mr. Saila Nath Mukerji, for the Ap- 
pellants. 

Messrs. B. K. Mukerji and Krishna 


Behan Lal Nigam, m" the Respondents, 
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JUDGMENT.—This appeal arises 


out of a suit for redemption of a mortgage 


executed on the 22nd of November 1884 by 
one Pahar Singh in favour of four perons, 
Chhote Lal, Kashi Din, Debi Prasad and . 
Ram Prasad for Rs. 1,100. Ram Prasad 
was interested in the mortgage to the 
extent of 1/5th as he had advanced Ra. 220 
only of the consideration. 

On the 17th October 1890 Pahar Singh 
sold certain other property to Chhote Lal, 
Kashi Din and the representative of Debi 
Prasad and left with them Rs. 938 for 
payment ofthe mortgage of 1884. The 
reason why .Rs. 938 was fixed as the 
amount to be paid was that under the 
mortgage-deed it had been agreed that 
ihe mortgagees were liable to pay Rs. 27 
a year to the mortgagor, the rest of 
the usufruct going towards the interest. 
As six years had elapsed since the exe- 
cution of the mortgage Rs. 162 fell. to 
be deducted from the total considera- 
tion, The vendees were to pay to Ram 
Prasad his proportionate share of the 
mortgage-money. In the plaint it is 
stated that the plaintiffs do not know 
whether this was paid or not, but allthe 
defendants have admitted that it was 
paid. The present plaintifis have, by 
various means which it is not necessary 
to particularise, acquired the equity. of 
redemption of- the mortgage and they 
now seek to recover the 1/5th share which 
was originally in the possession of Ram 
Prasad and which they say is now in 
that of his widow, 4/5th of the property 
having been surrendered to the mort- 
gagor in consequence of the sale-deed, 

The only question for decision in this 
appeal is whether the suit for redemption 
of the mortgage is barred by limitation 
or not. Both the Courts below have 
found that it isso barred, holding that 
the mortgage was completely paid off 
in 1890 and that since that year Ram 
Prasad's widow has been in adverse pos- 
session ofthe property. 

The learned Advocate for the appel- 
lants argues that the widow of Ram 
Prasad still occupies the position of a 
mortgagee. Her husband originally ob- 
tained possession with a limited interest 
and cannot have increased that interest 
since, , He has referred to a number of 
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rulings in support of the proposition 
that when a mortgage has been paid off 
and the mortgagee holds over;.the period 
of limitation for ‘redémption of ‘the 
mortgage is sixty years from. the execu- 
tion of the original deed. In Sudarshan 
Das v. Ram Pevshad (1), it was held that 
so long as the property remains in the 
hands of the mortgagee it cannot be said 
that the mortgage has been redeemed. 
A right to redeem is a right to pay or 
tender the mortgage-money, and where 
the mortgagee is in possession, to obtain 
from him delivery of possession. To the 
same effect is  Habeebullah v. -Abdul 
Hamid (2), where it was remarked: “The 
possession of a mortgagee does not become 
adverse to the!mortgagor merely because 
the mortgagee remains in possession 
after the mortgage money -has been 


satisfied out of the usufruct or has been. 


otherwise paid off. Much more is re- 
quired to set time running against the 
mortgagor." Pokhpal Singh v. Bishen 
Singh (3) is to the same effect. 

The lower Appellate Court has relied 
on a ruling in Zaibunnissa v. Parichhat 
(4). In that case, however, there had been 
& suit brought by the mortgagor against 
the .mortgagee for redemption and a 


decree had been pássed in' his favour. 


All through that ruling it was pointed 
out that this cireumstance of an adjudi- 
cation by a Court entirely altered the 
position of the parties. and it was for 
this reason that the period of limitation 
was held to be 12 years from the Court's 
decree. , M 

- In the present case .there has been 
no adjudication by a Court and I hold 
that the position of ‘the mortgagee has 
not become adverse to the mortgagor 
merely because the mortgagee has con: 


tinued in possession of the mortgaged 


“property. 

. One other point taken on ‘behalf of 
- the respondent was that the widow of 
Ram -Prasad at all events was holding 
adversely to the mortgagors as.in pre- 
sence of the sons of Ram Prasad she 


: (1) 7 Ind. Cas. 385; 7 A. L. J 963; 33 A. 97. 
2) 13 Ind. Cas. 963; 31A 961: 9 A.L J.13l. 
3) 20 A. 115; A W.N. (1897) 214; 9 Ind. Dec. 


(N. 8.) 434. 
: (4) 25 Ind, Cas, 611, 
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nt 


was not entitled to possession of the 
property at all. This argument has no 


. force. -It may be that the widow's pos- 


session was adverse to that of the sons, 
but that would not affect the position 
ofthe mortgagors. The rights acquired 
by the widow by adverse possession 
could only. be rights against the mort«- 
gagee. f : 


The appeal is allowed. As the defend- 


‘ants themselves, pleaded that the mort- 


gage-money had been' paid the, appel- 
lants will get a decree as prayed for in 
paragraph 10 (1) of the plaint for re- 
demption and proprietary possession of 
the land in suit. The appellants will 
get their costs throughout including in 
this Court costs op the higher scale. 


2k. Appeal allowed, ` 


——— 


PATNA HIGH COURT. 
First Civi, Appran No. 148 or 1916, 
April 8, .1919. : 
Present :—Mr. Justice Mulliek and 
. . .Mr. Justice Jwala Prasad. 
TEKAIT HARNARAYAN SINGH— 
` PLAINTIFF—AÀPPELLANT ~ 


versus 

Babu DARSHAN DEO AND .oTHERS— 

DEFENDANTS—RESPONDENTS. ‘ 
Specific Relief Act- (I of 1877), s. 4*—Landlord 
and tenant—Declarat that tenancy 1s not per- 
manent—Consequential relief for recovery of pos- 
session not claimed—Permanent tenancy—Presump- 
tion—Renewal— Reclamation — Long [ap eriam 
Limitation Act (IX of 1908), Sch, I, Art. 189, 


°. 

A suit for a declaration that an entry in a 
Record of Rights recording the tenant—a tenant from 
year to year—as a permanent lessee is incorrect 
and that the landlord. is entitled to evict him 
after the service of a due notice, is not barred 
by the proviso to section 42 ofthe Specific Relief 
Act, for not claiming the eae piam relief by 
way of recovery of’ possession, if- at the point of 
the time when.the suit.is filed the tenancy has . 
not terminated and the landlord has no right to 


A suit for a declaration that a 
is incorrect, though not expressly re 


.ask for possession’ [p. 743, col. QUA d is 


by 

the Chota Nagpur Tenancy Act, is not precluded 

from the jurisdiction of Civil Courts. [p. 743, eee 

Whether or not consequential relief by way o 

recovery of possession is o to a plaintiff isa 

question of fact to be decided upon the evidence 
in the case. [ibid.] $ e A a 


"S 


. Mere possession of a property for a long time 
"does not confer a permanent tenure upon 
“lessee. [p. 744, col’ 2.] 
4 Where' the origin of à tenancy%a not unknown 
.&nd' the lessee has not been: in possession for an 
indefinite term! of years, there can be no presump- 
tion in favour of the tenancy being permanent. 


-" A-covenant in a périodic lease that after the 
.expiry of the term of the lease the lessor will be 
competent to make a fresh - settlement and that 
* “he settlement will be made with thie thaccadar on 
eithér an increased or a reduced rental" is not a 
covenant for perpetual renewal. In the ordinary 
course and in the absence of any other indication 
of the intention of the parties, the period of 
renewal would bé the period of the lease itself 
and the covenant would be exhausted. by the first 
renewal. [p. 742, col. 2; p. 743, col. 1] : 

Where it is customary for temporary lessees 
of land to construet reservoirs and dig up tanks 
üpon the land for .the purposé of irrigation, it 
cannot be inférred from the construction of such 
works that it was the intention of the lessor to 
givea permanent lease of the land. [p. 743, &ol. 1.] 

.In the absence of any express indication that 
when the lease was being executed the lessee set 
up a permanent title and upon this a covenant 
for renewal was inserted in the lease, it cannot 
be inferred that by inserting the clause as to 
renewa] tle lessor admitted permanency by im- 
plication. [p.743;col 2] .. —. 

The cartying out of xéclamation by lessee 
being an ordinary incidence of temporary tenancy 
no mee. as to permanency can be drawn from 
it. [bid] |. à 

Article 189 of Sch. I of the Limitation Act onl 
applies where the tenancy has been determine 
[p 744, col. 1] 

Messrs. Sultan Ahmad, Jamini Mohan 
Mukerji and: Sakti Kanta Bhattacharjee, 
for the Appellant. 

. Meàsrs. P: K. Sen and 
Singh, for the Respondents. 


Ganesh Dutt 
, JUDGMENT. I 


- Mullick; J.—On the 19th of April 


1913 a Record of Rights in respect of 
the® village in suit was published under 
the provisions of the Chota Nagpur 
Tenancy Act. "The entry which is 
matérial for our purposes was to the 
effect that the defendants were holding 
the village in suit under the plaintiff as 
- permanent thiccadars who: were .not 
liable to ejectment. - i 
` On the 23rd of August 1915 the 
` plaintiff lodged the présent suit for the 
. following reliefs: x, 
1. That it may be déclared that 
Mouza Madanpur does not constitute 
permanent thicca right of the deféndants 
„and that it: is held in miadi thicca and 
fit to be resumed, 
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2. That i$ may be further declared 
that the said mouza is in the posses- 
sion of the defendants im. temporary 
thicca to be resumied year after year and 
after service of due notice. rl 

The Subordinate Judge has found 
that the defendants have a permanent 
tenure in the village but. are liable to 
énhancement of rent. from time to time. 
Fhe -plaintiff accordingly prefers this 
appeal. , 

There is very little dispute about the. 
facts: It is admitted that the origin of 
the tenure.is unknown. The defendants 
set up an oral contract creating & per- 
manent tenure; and there is evidence 
which has been accepted and. which 
has not been. substantially impeached 
that the predecessor of the defendants 
entered into possession in or about 1863 
and they have- continued to pay--rent 
first of all tothe Political Department 
managing the estate of the: plaintiff, 
then to.the mother of the plaintiff and 
finally to the plaintiff himself. whó ` 
attained majority in or about.1904. - 
` In 1293 F.S. which corresponds to 
1885 the plaintiffs mother gave a pottah 
to defendant No. 1 Darshan Deo for.& 
term of six years and a kabuliyat was 
executed by way of counterpart to thé 
pottah upon the same terms. 

At the trial in the Court below the 
main contest between the parties was 
as to the construction to be placed upon 
these: two documents. Now, the potiah 
itself recites that after the expiry cf 
the tem the lessor will be competent 
to make a fresh settlement on an in- 
creased ora reduced rental and there 
is at the end of the document a further 
sentence to the following effect. “ The 
settlement will be made with tbis 
thiccadar on either an increased or a. 
reduced rental.” i 

It. is argued by the learned Counsel . 
on behalf of the defendants ‘that this - 
covenant is 8 covenant for perpetual 
renewal. In my opinion, the document 
does not wafrant- this inference. The 
period of the renewal is left uncertain 
and in the ordinary course in the absence 
of any other indication of the intention 
of the parties the period would be the 
period of the lease jtself, namely, six 


[4 
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"years and the- covenant would be 
exhausted by the first renewal The 
kabuliyat, on the other hand, has pro- 
‘visions with regard to the trees and 
fruits which certainly do, warrant the 
inference that it was ‘not the intention 
of the parties to ‘Create’ a permanent 

interest in the Iessee. There ig no 
reason why if the leasa was to be perma- 
nent in duration the lessee should have 
been restricted aa to his mode of énjoy- 
ing the fruit and the timber’ In my 

Opinion taking the potiah and the kabu- 
liyat together there cannot be any doubt 
that the intention of.the parties was to 
create 8 lease for & term of years and 
hot a lease in.perpetuity, In this yiew 

. OÍ the case extraneous evidence of the 
. gonduct of the parties would not be ad- 
missible buf assuming that the learned 
Suberdinate Judge is right in saying 
that the documents themselyeg are 
ambiguous, .then let us ee» whether the 
inference, drawn by him from the ad- 
mitted acts of the parties, js correct. 

"The learned Judge relies first of all 
-upon the fact that between 1863, and 
.the present day the defendants or their 
predecessors have erected four reservoirs 
and dug two tanks upon the land for the 
purpose ofirrigation, also that they had 
planted two orchards. The evidence 
shows that previous to 1863 another 
lessee had constructed š reservoir for 
irrigation and there is evidence that it 
-is custamary for temporary lessees to 
construct these works for their own 
‘henefit, Why should +hen the inference 
be drawn from the construction of these 
works that it was the intention of the 
lesser to give a permanent lease of the 
property. There wes in this cage long 
possession but there is no erection of 
permanent structures such as ordinarily 
warrants the inference of a title in per- 
petuity, Ip my opinion the inference 

^ drawn by the ldarned Subordinate Judge 

does not neeesgarily follow, 

- Then the learned Subordipate Judge 

relies upon the fact that Darshan in 

. hig evidence states that when the 

pottah was being executed he set up & 


permanent title and that thereupon hy, 
way of compromise the covenant as to.. 


.renewal was ineerted. Qn referring ta 
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generations. In the a 
express indication that the assertion of“ 
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the evidence’ of Darshan I. do not find 
it expressly stated that he did sei up 
& permanent title. All. that he gays 
is that he objected upon the ground 
that he had been in possession for 
In the absence of any 


& permanent title was made I think it 
would be wrong to infer that the lessor 
hy inserting the clause as to renewal 
admitted by implication the permanenay 
which ig now pleaded, e 

. Finally the learned Subordinate Judge 
relieg upon the fact that the lessee had 
carried out reclamation works. That is 


n ordinary incidence of the temporary’ 


leases and no inference as to permanency 
arises from it Having regard to the 


` terms of the pottah and the kabuliyat 


if seems: to me that the onus lay very 
heavily upon tha defendants to, prove 
that the intention was to create a per- 


manent tenure and, in my opinion, the 


“defendants haye failed to discharge that 


onus, i " P = 

The learned Counsel for the respond- 
ents then contends that the guit itself is 
not maintainable by reason of section 42 
of the Specific Relief Act. He objects 
that it was open to the plaiptilf to 
ask for gonsequential relief by way of 
ejectment 4nd.a mere declaration ought 
nof, therefore, to be given. The guif 
is essentially one for a declaration that 
a Record of Rights is incorrect, Buch 
a form of suit is well-known in respect 
of entries. in : Record of Rights prepared 
under the Bengal Tenancy Act and ig 
feeogniged by seetion 111 of that Act. 
In the Chota Nagpur Tenancy Act 
there does nof seem.to be any- express 
provision of law corresponding fo that 
section but there is no reason: for 
supposing that the Legislature contem: 
plated that the jurisdiction of the Civil 
Oourt was to be ousted.. I see no reason 
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atthe moment when the suit was brought 
it was open: to the plaintiff-to ask for 
‘recovery of: posgession. The ‘plaintiff's 
case is -that the defendants are .his 
tenants- from year to yearand if it was 
not open to him at the point of time 
‘when, the plaint was filed to ask -for 
` possession, I think, the suit was per- 
fectly competent. put š 

Then the other: point taken -by the 
learned Counsel ‘is- that the suit is 
barred by limitation. It is -contended 
that; under : Art. 139, Sch. I of 
the Limitation Act the plaintiff cannot 
recover possession more than 12 years 
‘after the period of the pottah of 1293 
expired. The answer to this in the 
first place:is that this is not a suit for 
recovery of possession.: In the second 
place’ Art. 139 ` only applies where 
the tenancy has been determined. In 
this ‘case it is the plaintiff's allegation 
that the- tenancy - from year to-year 


still continues’ while if the defendants" 


case is accepted the tenancy is perma- 
hent and is also continuing. So that 
I fail to see how the principle applied 
in-Ghandri v. Daji Bhau (1) can be 
applied to this case- In the case before 
their Lordships of the Bombay Court 
there had been a determination of thé 
-tenancy and there was no holding 
over and the finding was that the 
làndlord had- neither -received rent nor 
. basénted to: the continuation of the de- 
féndant, as a tenant. It was held, there- 
‘fore, that he was at best-atenant on 
` "Bufferance and that time began to run 
against the landlord from the determi- 
‘wnatiort of the term-of the lease. That 
is“ not the case before us and itis ad- 
mitted on both.sides that the defendants 
‘re still-paying. rent to the plaintiff on 
‘the footing that they are his tenants, 
» This disposes of all the points argued 
-before us and the result is that the ap- 
-péal is decreed with costs. i 
“Jwala Prasad, J.—lI would only 
add that the defendant Darshan Deo 
himself did not understand that he was 
given a permanent tenure under the 
pottah or the kabuliyat in question. In 
his: evidence. before the Revenue Officer 


'(1) 24 B. 505; 2 Bom. L, R. 401; 12 Ind. Dec. 


(N. :8) 867. 


Mr 8. K: Gupta-on:the- Ist of ‘February’ 
1915 he distinctly stated as follows :—’- 
“That pottdh was: miadv which I re: - 
ceived,” WEGEN XE TNCS 
His claim cfestéd^ entirely ‘before the 
Settlement Officer aswell as. in the written 
statement in thi&'case on long "possession 
of over 50 years. He admitted in-his evi- ' 
dence in this case that his ancéstors: had 
no written: lease whereby-he came into 
posséssior ofthe village. He has not been 
fable'to prové"that there was any oral 
-agreemient'.that his ancestors would be 
‘perthanéntly in possession of the property 
‘as tesseeg, -Meré possession of a property 
fö? along fime would not confer perma- 
nent tenure upon thelessee. ‘The present 
is not &' easé where the origin of the 
tenant is not: known and that the lessee 
was in possession for an: indefinite- term 
of years. There can, therefore; be no pre- 
sumption in favour of the lease being 
permanent, ` has -been definitely , 
stated in the statement and has been 
found by- the Court below that the 
defendant's ancestors came into posses- 
sion of the property about the year 
1271 corresponding to 1864. On be- 
‘half of the plaintiff it was definitely 
‘stated that he was in possession from 
year to year. No presumption, therefore, 
from long possession can be made in 
favour of the defendant in this case as 
holding the property under a permanent 
lease. No inference from the --conduct 
of the parties can also léad to the con- 
clusion that the lease was 8- permanent 
‘one, Onthe other hand it is obvious 
that the defendant No.1 in whose favour 
the lease now is, wanted to create during 
survey proceedings in 1912 in favour of 
his brother defendant No. 2 a tenancy 
right in about 144 acres, the bulk of the 
property of the village. This shows not 
only thatit was fraudylent on the part of 
the lessee to set up a tenapcy right in the 
village against the interests of the lessor, 
but it also shows that Darshan Deo de- 
fendant No. 1, was conscious of his posi- 
tion that he was holding a temporary 
lease of the village and that there was a 
possibility of his lease being terminated 
and his being ejectéd from the village. 
The lease in the present case cannot, be 
said to beat all'ambiguous in its terms 
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and does not at all appear to have confer- 


red a right other than thatofa temporary , 


léase of 6 years limited by it. I agree 
éntirely with the view taken by my learn- 
ed ‘brother that the conduct of the 
parties relied upon by the learned Sub- 
ordihate Judge would not be admissible. 


: It àppears from the Record of Rights: 


that the village which, at the time of the 
lease, was full'of jungles had at: the time 
of the survey operations a large quantity 


of culturable land yielding a very large- 


income to the lessee. The lease was 
zd fora very small rent of Rs. 84. 

order to reap the full benefit of a con- 
cessional lease of this kind the lessee had 


no doubt to excavate tanks and ahars for" 


his own purposes, It has not been shown 
that the tanks or ahars were excavated 
solely for the purposes of. the landlord. 
In the absence of such evidence it is im- 
possible to infer that the defendant 
éxcavated the tanksand ahars under the 
belief that he had a permanent right in 
the village. 


This` disposes of ‘the finding of fact 


: arrived at by the Oourt below. Thus 
upon the evidence in the case and upon 
the true consideration of the lease the 
defendants have failéd to .prove that 
they have a permanent lease of the 
village.. f : 

T also agree thatthe plaintiff's suit is 
not se by limitation inasmuch as 
the plaintiff and his predecessor took 
rent from the defendant and accepted 
him as a tenant of the land after the 
expiry ~of the lease. The defendants 
were, therefore, holding over as tenants 


ünder section 116 of the Transfer of Pro-. 


party Act. They were not trespassers 
but were recognised as tenants from year. 
to year. š 5 : Š 

` Article 139 of the Limitation Act has, 
therefore, no applieation to the present 
case. Nor is the suit barred by the 
proviso to section 42 of the Specific 
Relief Act for the relief No. 2 claimed in 
this case expressly mentions that the 
'plaintiff wants a declaration that’ the 
lease in question is temporary and re- 
sumable and that after the: service of a 
due notice the plaintiff is entitled to evict 
the.defendants, This relief implies that 
no notice to evict the defendants "had 


- 
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‘been given by the plaintiff and that the 


defendants- were, at.the -time when: the 
suit was filed, treated as. tenants from 
year to year. -The lese had not been 
terminated and the-right of re-entry, 
therefore, did not accrue‘to the plaintiffs. 
The proviso to section 42 will not, there- 
fore, bar the-present suit. . 

` For all these reasons Jagree with the 
view taken by my learned brother that 
the appeal should be decreed with 
costs, 


1B. D; Appeal decreed 


—P 


' ALLAHABAD HIGH COURT. 
Orvin Revision No. 59 or 1921. 
December 11, 1921. 
. Present:—Mr. Justice Piggott. 
Fira BASDEO BUDHSAN— PLAINTIFFS 
° —AÁPPLIOANTS 


š versus 
NIAZ AHMAD KHAN—Dzrenpantr— 
OPPOSITE PARTY. | 
: Provincial Small Cause Courts Act (IX of i 
Sch II, Arta 8, 81—Surtto recover price of-g 
sold—Counter-claim in respect of rent due—Juris- 
diction of Small Cause Court. 

Plaintiffs who occupied certain premises belong- 
ing to the defendant used to sell goods to the 
latter. In a suit filed in the Small Cause Court to 
recover the price of the goods the plaintiffs, in 
order to bring certain portions of their clai within 
limitation, alleged that whatever rent was due, 
from them to the defendant had, by agreement, 
been credited to him in his ledger account with 
their firm as against the price of goods purchased 
by him Defendant replied that the amount of 


rent due to him was grossly understated in the 


plaint and that, as a matter of fact,a large sum 
would be found due to him on the balance of the 
whole account and preferred a counterclaim for 
the balance: z 

Held, that the defendant's claim did not fall 
within the purview of Art. 8 or Art. 31 of 
Schedule II to the Provincial Small Cause Courts 
Act and was. not, therefore, excluded from the 
cognizance of a Small Cause Court. [p. y48, col. 1.] 


Revision- against an order “of the 
Munsif, Koil, dated the 21st February 
1921. z 

Mr. Panna Lal, for the Applicants. 

Messrs. Raza Ali and M, A. Aziz; for 


r 
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BASDE® BUDHSAN V. NIAZ AHMAD KHAN, 
_ SUDGMENT.—This is an applica- 
tion in revision against the decree of a 
Court of Small Causes. On a broad view 
of the facta I dé not think that the ap- 
plicant in reyision has any -grievance, 
except in a matter of detail with which 
I propose to deal at the conclusion of 
this order, The plaintiffs are a firm 
which had dealings with the defendant 
-in the ordinary course of their business. 
They chose to bring this suit as one for 
the balance due on a current account þe- 
tween the parties. The fact is that the 
plaintiffs were also tenants of the defend- 
ant in respect of-premises occupied by 
them, and they purported to credit in 
favour of the defendant, as against the 
purchases which the latter made from 
time to time, the amount of the rent 
which they owed to him. On this basis 
they claimed to bring their suit within 
,limitation in respect of transactions 
long antecedent to the three years’ 
_period of limitation which would ordi- 
narily govern asuit for the price of goods 
sold. The defendant replied that the 
amount of the rent due to him was gross- 
ly under-stated. in the plaint and that, 
as a matter of fact, a very considerable 
sum would be found due to himself on 
the balance of the- whole account, The 
Court below went into the matter on 
issues properly framed in accordance 
with the pleadings. Itcame to certain 
“findings of fact in favour of the defend 
ant and passed a decree in his favour, 
subject to & proper adjustment of the 
amount of the Court-fees payable, The 


. application to this Court challenges the; 


jurisdiction of the Court of Small Oausee: 
to deal with the suit at all on the basis 
' on which it did. In substance, the plaint- 
iffs’ contention ig that the Trial Court 
could only take cognizanóe of the issue 
as to the arhount of rent payable, in so 
far as that issue might lead up to and 
. justify a finding that nothing was due 
to the plaintiffs’ firm; but that it could 
not admit the claim of the defendant to 
Ae given a decree in this very. suit for 
the balance found due to him, if any. 
I am not satisfied that the cognizance 
of the Court of Small Causes was, in fact, 
. barred. No doubt the claim of the de- 
fendant was for money-due to him as 
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rent, but the plaintiff themselyes, in 
order to bring certain portions of their 
claim within limitation, had accepted the 
position that whatever rent was due from 
them to the defendant was by,agreement 
credited to him, in his ledger account 
with their firm, as.against the price of 
goods purchased by him. The counter- 
claim would, in any case,not be barred by 
Art. 8 of the Second Schedule to the 
Provincial Small Cause Courts Act, 
TX of 1887; because that Article only 
relates to suits for the recovery of rent 
other. than house-rent. The only other 
Article of the Schedule which was even 
suggested in argument was Art. 31, 
and I do not think that the sujt in 
question could fairly be described as 4 
suit “for an account.” In any case, the 
learned Judge of this Court before whom 
this application was laid in the first 
instance, has by his order of admission 
expressly restricted the application to gne 
single point, and if I had taken s differ- 
ent view regarding the jurisdiction of 
the Trial Court, I should not have felt 
justified in giving effect to that view 
without some reference. to the -learned 
Judge who passed the order of April 
27th, 1921, by which the application was 
admitted. The point which he left open 
for consideration is a simple one. The 
defendant to this suit had himself, pre- 
sumably by way of precaution, brought a 
suit for arrears of rent which was heard 
and decided as a regular suit 8nd not 
under the Small Cause Courts Act, The 
decision in that suit has heen fought up 
to this,Oourt in second appeal, I do not 
myself think-that the defendant should 
ha&vé been allowed, in effect, to maintain 
two separate claims in respect of the 
rent due to him; the result hag been 
that, on the decrees as they stand, 
the said defendant has, undoubtedly, 
been decreed a sum-of Rs, -140 twice 
over, It is true that the judgment of the 
Court below purports to deal with this 
matter, but I do not think that the order, 
embodied in the concluding words of the . 
judgment, would réally prevent the de- 
fendant from taking out execution of the 
entire decree obtained by. him in his 
other suit, My order, therefore, is that 
the decree of the Court below be modif- - 
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ed by reducing the same by asum of 
Rs. 140.. I leave the-parties to bear their 
own costs of this proceeding. 


`Z. K, Decree modified. 


—— 


PATNA HIGH COURT. 
MiQsogLLANEOUS APPRAL No. 257 or 1922. 
i July 9, 1923. s 
Present:—Justice Sir B. K. Mullick, KT, 
: ` and Mr. Justice Foster, 
Babu KISHUNDEO NARAYAN 
MAHTA AND ANOTHER-—DEORRER-HOLDERS 
< — APPELLANTS 
` versus 
` RAMRIJHAN SINGH AND OTHERS ` 


J UDGMINT-DEBTORS— RESPONDENTS. 

Civil Proo:dure- Code (Act V of 1908), s. 47, 
0, XXI, rr. 22, 0)—Enzecution of decree— Sale— 
Failure to serve notice—Application to set aside 
sale—Appeal, second, whether lies—Fndang of fact 
— Error of record —Inférence based on no evidence 

- —Fraud— Proof. 

Where an execution itself is attacked at the 
outset, for instance, on the ground of the omis- 
sion on the part of the decree-holder to serve the 
yaaa tors with the necessary notice under 

. XXI, r. 22 of the Civil Procedure Code, and a 
sale takes phe afterwards, the A epa 
has the right to challenge the sale under section 
41. of the Civil Procedure Code, and in such a case 
there is aright of second a [p. 747, col. 2.] 

A finding of fact is liable-to be attacked in 
second appeal on the ground that the lower 
Appellate Court has made an error of record in 
regard to the evidence on which the finding is 
based, or that it has arrived at an inference 
without any evidence to support it. [p. 748, coL 1.] 

It is open to a Court to find’ merely upon cir- 
cumstantial evidence that there has been fraud on 
the part of a particular party but that findin 
must be based upon legal evidence. [p. 748, col. ef 

In the case of a-sale alleged to have been 
brought about by the fraud of & decree-holder it 
i& open to the Court to find from the suppression 
gf one or more notices relating to the sale or to 
the decree itself that the whole was part and 
parcel of one orfginal scheme and that the various 
incidents were merely indications of the fraudulent 
TEE of the decree-holder from the outset. 


From the failure on the part of a decree- 
holder to serve the notices it may be inferred 
that he had a hand in the non-service of the 
necessary processes but there must bea clear and 
definite ding that the decree-holder was 
implicated in the matter and a mere finding that 
thers was no service will not be sufficient. [ibid,] 


. eannot be supported. 


H there has been any perjury or felae state- 
ment in respect of a service at which the identiy 
fler was required to be present that will be 
sufficient $o connect the decree-holder with the 


' alleged fraud but these sre matters which must 


be gone intg and epecifically found It is not 
cient to make & general allegation that because 


there was no service of sale processes or because 


‘there was irregularity in the ‘service that, there- 


fore, the decree-holder must necessarily have been 
responsible. [p. 748, col. 2.] i 


Appeal from an order of the Subordi- 
nate Judge, Muzaffarpur, dated the- 13th 
Beptember 1922, confirming that of the 
Munsif, Muzaffarpur, dated the 16th 
December 1921. 

Messrs. S. M. Mullick and S. N, Bose, 


for the Appellants. š 


Mr. J. P. Prasad, for the Respondents, 


JUDGMENT. ' 

Mullick, J.—The sale took place on 
the 20th January 1921. The application 
to get it aside was made by the judgment- 
debtors on the 25th May 1921. It was set 
aside by the Court of first instance, the 
Munsif, on the 16th -December 1921 and 
there was then an appeal to the Subordi- ' 
nate Judge who affirmed the finding of 
the Munsif and dismissed the appeal on 


.the 13th September 1922. 


The present second appeal is preferred 
by the decree-holders, A preliminary 
objection is taken that no sécond appeal 
lies. It is clear, however, that the ap- 
plication is based not only upon the 
failure to publish and conduct the sale 
according to law but also on the ground 
of the omission on the part of the decree- 
holders to serve the judgment-debtors 
wifh the necessary ‘notice under O. XXI, 
r. 22, of the Civil Procedure Code, It 
is now settled that when the execution 
itself is attacked at the outset and a eale 
takes place afterwards the judgment- 
debtor has the right to challenge the 
sale under section 47 of the Code and if 
that is so a second appeal does lie. 

Coming.to the merits it is clear that 
the judgment of the Subordinate Judge 
He finds that there 
has been fraud on the part of the decree- 
holders and that, by some contrivance on 
their -part, the judgment-debtors were 
kept in ignorarce of the fact that the 
sale had taken place and that this isa 
proper case for the application of section 
18 of the Limitation. Act, The - first 
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`. ground given by the learned Subordinate 
. Judge for finding fraud is that in the 
application for issue of notices yinder O. 
XXI, r. 22, the decree-holders have des-, 
cribed all the judgment-debtors as resi- 
dents of Mauzq Athri. The learned 
Subordinate Judge refers to the notice 
as Exhibit D, but it-should -be Exhibit 
Aand heis quite in error in thinking 
that the judgment-debtors have, in fact, 
been described as residents of Athri 
and not in the case of some as residents 
of Athri and in the case of the others as 
residents of Madhopur. The fact appears. 
.to be that the judgnient-debtors come 
from two different villages and one set 
` have been properly described as residing 
in Madhopur and properly-served in that 
village and the other set who reside in 
Athri have been served at Athri as stated 
by the Subordinate Judge. Then the 
Subordinate Judge states that the service 
of notice which he wrongly describes as 
Exhibit A-1 records that the notices 
have been served in Mauza Athri. This 
is clearly wrong. We have referred to 
the report of the peon -and we find that 
the notices have been entered as proper- 
ly served as indicated. above. Finally 
the learned Subordinate Judge refers to 
Exhibit A-1 the receipt granted by 
the chamar who attested the service’ 
report. This chamar is a resident of 
Athri but I cannot see that that fact 
alone is legal evidence upon which a 


` finding of fraud can be based. There 


ig no reason why a chamar residing in 

, Athri should not have attended the sèr- 
vice of process in Madhopur which isan 
adjoining, village and attested the service 
report in his own village afterwards. It ig 
obvious, therefore, that the learned Judge 
' has made an error of record in regard 
` to the evidence upon which he finds 
fraud and that his finding is, therefore, 
liable to be attacked on the.ground that 
he has arrived at:an inference without. 
any evidence to support it. 

The learned Judge refers next to the 
service of the notices under O. XXI, r. 66 
and of the proclamation relating to the 
sale. It is. difficult to say how far he has 
been influenced by his error.with regard 
to -the notices under r.: 22'in arriving 


at his finding, with regard -to these last. 
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two sets of notices and I think, in the 
circumstances, the proper course is to 
set aside his order and to remand the- 
ease to him for hearing according to law. 
It is open, no doubt, toa Court, to find 
merely upon circumstantial evidence 
that there has been fraud on the part of 
& particular party butthat finding must 
be based on legal evidence. In the 
case of a sale alleged to have been 
brought about by the fraud of a decree- 
holder it is open to the Court to find 
from the suppression of one or more - 
notices relating to the sale or to the 
decree itself that the whole was part:and 
parcel of one original scheme and that 
the various incidents were merely indi- 
cations of the fraudulent intention of the 
decree-holder from the outset. It is open 
in this case to the learned Judge to find 
from the failure on the part of the de- 
eree-holders to serve the notices that 
they. had a hand in the non-service of 
the necessary processe3 but there must be 
& clear and definite finding that the 
decree-holders were implicated ‘in ,the 
matter and & mere finding that there was 
no service will not be sufficient. 
cases the decree-holder is required to 
furnish an identifier and if there has been 
any perjury or false statement in res- 
pect of a service at which the identifier 
was required to. be present that will be 
sufficient to connect the decree-holder 
with the -alleged fraud but these are 
‘matters which must be gone into and 
specifically found. It is not sufficient to 
make a general allegation that because. 
there was no service ofsale processes or be- 
cause there was irregularity in the service 
that, therefore, the decree-holder must 
necessarily have been responsible. The 
result -is that the appeal is decreed with 
costs and the case is remanded for hear- 
ing tothe Subordinate Judge according 
to law, Oosts will abide the result. 
Foster, J.—I agree. ° . . 
Z. K. Appeal allowed. 
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ISSARSING V. UDHAYDAS.- 

SIND JUDICIAL COMMIS- 
SIONER'S COURT.. 


BgocoNp CIVIL APPEAL No. 19 or 1920. 
December 22, 1921: 


I dac a :—Mr. Kennedy, J y and us 
Mr. Madgavkar, À. J. C ; 
Seth ISSARSIN G——APPELLANT 
versus al 
Seth UDHAVDAS AND OTHERS 
— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 14l, 
0. IX, r. 9,0 XXI, r. 90—Execution of decree— 
Application to set aside sale—Dismissal for de Ded: 
—Restoration—Jurisdiction . of Court—Su 
cause—Dificulty in procuring conveyance. 

Section 141 and O.IX of the Civil Procedure Code 
ia not deri intended to apply to applications ` 
under XXI, r. 90 of the Civil Procedure Code, 
disposed of ex parte, but the Court lin’ the exer- 
cise of its inherent jurisdiction would Still have 
power in such cases to restore the application to 
the file and decide it on the merits , xiu. cols. 


] . : 
(Oase-law referred to) : 
A litigant, who deliberately bien the risk of 
not obtaining 8 conveyance in time to be ‘present 
in Court when his case is called, cannot be allowed 
to urge his own laxity as sufficient: cause for his 
absence, or. ask the Court to embark on an 


Tug .enquiry as to the supply and demand of con- 


' veyances on the day of hearing and’ to the facili- 


ties in icular for hiring on the;part.of the 
litigant. [p. 751, col. 1.] : 
- Appeal from a decree of the District 


m Judge, Sukkur: - 


` Mr. Kundanmal Dayáram, for the Ap- 
pellant. 
- Messrs, J hamatmal- Valiram aad J essa- 
am Banasing, for the Respondents. - 

> JUDGMENT.—This is an appeal by 
-the _judgment-debtor, who applied under 
-O. XXI, r. 90, Civil Procedure! Code, to 
set aside a sale i in- execution of a decree 


against him. The application : was -dis-.. 
«missed by the Executing Court in his 


absence: His application for restoration 
-to the file was dismissed and his appeal 
` against the order of refusal. also failed 
-in'the District Court. He now, comes in 
second -appeal to have his application . 


"restored to -the file and i L: of on 


-the merits by the Trial Court. 

. The District Court held on the author- 
ity- of .Lalbuz v. Choithram Kaliandas 
ait that no appeal lay. It is argued for © 
-the appellant that this decision is not 
.exactly applicable ' to the present: case 


and further that even in application to ` 


,execute:the decree the ORI ane held 
(1) 9 Ind, Oas. 592; 8 8. L. R. 327 
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- have no. application. 


`. = d 


qo. 
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to uen iphefent dutisdicHon io elitti 
the application to the file. 

The question of the applicability of 
O. IX to proceedings in execution 
through section 141 of the Code of Civil 
Procedure has been the subject- of con- ` 
siderable and . long-standing difference 
ofopinion in India. It- may be taken 
to be settled on the authority of their . 
Lordships of the Privy, Council in the' 
case of Thakur Prasad v. Fakir Ullah 
(2) as well as the history of section 141 
summarised by Jenkins, O. J., in the case 
of Hari Charan Ghosh y. Manmatha Nath 
Sen (3) that .to applications to execute 
the decree section 141 and O. IX 
Certain observa- 
tions in the case. Thakur Prasad v. 
Fakir Ullah (2), however, have been 
held to justify the extension of this rule 
to all applications whatever arising in 
execution. As instances of such exten-. 
sion, reference may be made to cases 
such as Jung Bahadur v. Mahadeo Prosad 
(4) Gunjra Koer v. Lakhan Koer (5) and 
Hajrat Akramnissa Begam v. Valiulnissa 
Begam (6). The, first of these cases 
Thakur Prasad v. Fakir Ullah (2) relates 
to an application under section 311 of the ` 
"Code of 1882, corresponding to O. X XI, r. 90 
of the present Code and the case of Hari 
Chran Ghose v. Manmatha Nath Sen (3) 
„tor. 100. On the other hand, in rela- 
tion to the same. r. 90,it was held in ~ 
the case of Deljan Mihha Bbii v. Hemanta 
Kumari Roy (7) and Bhuben Behari Nag 
Mazumdar v. Dhirendra, Nath Banerji (8) 
“and after considering the observations in 
the previouscase of Hari Charan Ghosh 
v. Manmatha Nath Sen (3), that O. IX, r. 9 
applied. The application to. set ‘aside. 
‘the sale, it was said, is not an applica-’ 
tion for execution, but a miscellaneous 
` proceeding ' in which the &uction-pur- 
chaser is the principal party, the ‘order 
is conclusive and there is no right of suit - 
asin the case of an: application under 
0. XXI, r. 100 to which, the decision in 

(2) 17 A. 106; 5 M L. J. 3,:22 I. A. '44;.0. Sar, 


J.. 526; 8 Ind Dec. (N 8) 393 


. P. (P. 0). 
9 Ind Cas. 683, 410 1,18 O. W. Ñ. 343, 
E 8C; W. N. 160. 

In 


3 

5 5 337. 7 

18 B. 429; 9 Ind. Deo. (x s.) 795. 
29 Ind. Cas. 395; 19 O. W. N 758. 
33 Ind; Oas, 581, 20 C. W N. 1203, 
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the case of Hari Charan Ghosh v. Man- 
matha Nath Sen (3) applied. And, there- 
fore, though there might be no right of 
appeal there was a right to apply to 
restore the application tothe file. On 
the other hand in the case of Kal? Kanta 
Chuckerbutty v. Shyam Lal Das Basu (9) 
also relating to r. 90, it- was held that 
it was open to the judgment-debtor to 
treat the dismissal of his ‘application to 
restore to file as the-dismissal of the 
substantial application and to come up 
in appeal on the refusal-of the Court to 
restore the application to file. 

The difficulty arises from the fact that 
while the dismissal or disposal of certain 
kinds of applications in execution proceed- 
ings such as under O. XXI, r. 100, is not 

' conclusive but leaves the party aggrieved 
a right by way of suit within a definite 
period of limitation, this is not the case 

,in ‘other applications in executions such 
as an application under r. 90. Ac- 
cordingly, the ratio decidendi'of cases 
such as Hari ‘Charan: Ghosh v. Manmatha 
‘Nath Sen (8, Zipru Talhoo v. Hari 


Supdushet Vani (10), Raziuddin Hussain ` 


v. Bindesri Prasad Singh (11) which all 
relate to an application under O.- XXI, 
rr. 100, 101, has small application in the 
present case. 
has been disposed of without proper 
service on the party, there can be no 
‘doubt that ‘the Court has, in its inherent 
jurisdiction, power to restore the applica» 
tion to file ‘and dispose it -öf on. the 
. merits, It is also conceivable that though 
notice shas been duly ‘served, the party 
through accident unforeseen: ‘and which 
‘could not be foreseen, and circumstances 
uite ‘beyond his powermay be prevented 
'om appearing and the application may 
"be disposed-of ex parte. jt could hardly 


. "bethat.in such a case where no remedy by 


way of appeal or by original suit is left 
the Legislature should intend ‘to leave 
‘the- -paity. against whom an ex parte order 
js ‘passed without any further remedy 
-whatever. Accepting the dictum of the 
Privy Council that section 141 .and 
O. TX were not primarily intended to 


(9) 38 Ind. Cas. 598; 25 ^O. L. J. 163. 
(10) 42 Ind. Cas. 73; 42.B. 10; 19.Bom. L. R.4774. 
X 56 Ta: as, ST; 8 P. Le d. 2652; 1 P. L.,T, 
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‘the case of -Bholu v. dm Lal (14). 


Where any application . 
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apply io proceedings - in erakon it 
must yet be held, we think; that a Court 


.inthe exercise of its inherent jurisdic- 


tion would still have power in 8uch cases 
to restore the application to the file and 
decide it on the’ merits, It is not 
now necessary to express a final and 
general opinion asto the applicability 
of O. IX to all miscellaneous pro- 
ceedings in execution. It is pointed out 
in the ease of Balasubramania Chetti v. 
Swarnammal (12) that to some of. them 
such as proceedings under O. XXI,.r. 99; 
section 141 might possibly apply, but not 
to others such as proceedings under. 
O. XXI r. 98. The Full Bench decision 
of the Patna High Court in the case of 
Bhubaneswar Prasad Singh v. Tilakdhari - 
Lal (13) relates to O. XXI, r. 90, and is 


not, we think, inconsistent with the view - 


here laid down. This view is in conso-- 
nance with the decision of this Court in 
the case of Lalbuz v. Choithram Kalian- 
das (l).and receives support in the recent 
decision of the Punjab High Court in 


ipa 

tion 141 and O. IX do not appl 
applications under O. XXI, r. 90,- dl 
Procedure Gode, disposed ‘of ee parte, I 
but the inherent jurisdiction still remains, 
Granting, therefore, this inherent 
jurisdiction, the question is whether the 
appellant is-on the merits entitled-to the 
order he -seeks. It appears that-uthe 
“application had been get down for .hear- 
ing .ontwo previous occasions and ‘the 
appellant had been represented by & 
Pleader throughout. On.the third 
hearing now in question he failed to be 
ae or to ;cite evidence—his ;exeuge 
eing that by reason -of a local fair he 
was unable to hire.a carriage in sufficient 
time to reach the Court fer himself and 
presumably for the witnesses he ‘wished 


to bring with him. The'Pleader how- ` 


ever, was present and no reason is “shown 
for the absence .of instructions--or of 
citing of evidence though the application 
had been set down ‘for hearing on-the ` 


wf 21 Ind. Ons, 33, 33 M. 199; quus M. W. 
N..685: 14 M. L T. 196; 25 M.- 
NU ig ‘Ind. Cas. 617, (1919) Pat Ta i PLT. 


F.’ 
ae nd. Cas. 720; 2 L.:65; Supr Tcp 
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two previous -occasions. But that apart, 
and whether, as is probable, the fair in 
question: was an annual fair or not, & 
litigant, who deliberately takes the risk 
of not obtaining a carriage in time to be 
present in Court, can hardly be allowed 

-to urge his own laxity as. ‘sufficient 
cause for his absence or ask the Court 
to embark on an enquiry as to the supply 
and demand of hackney carriages on 
the day of hearing ‘and to-the facilities 
in particular for hiring on the part of 
the litigant. The -appellant, we think, 
has no case on the merits. : : ° 
_It follows in view of our previous 
‘observations, that, particularly in cases 
where the applicant has no further 
remedy, ‘the 'Üourts should bé chary in 
disposing "of such applications ex parte 
and might even allow every reasonable 
latitude to the parties and Pleaders 
consistent with the proper disposal of 
thé ‘work so a8 to avoid possible prè- 
: judice or injustice by.a recourse to their 
inherent powers. - : j 
‘On the facts ‘of the present case the 
‘appeal fails and is dismissed with eosts. 
Z, K. - ,Appeadl dismissed. 





^x 


INDIAN OASBS; - 


JSE- 


` 


Mr. Badri Das, for the Appellants. *` 
Mr. Shamair Chand, for the Respond- 
ents. : 7 . 
JUDGMENT:.-—This second appeal 
arises out of a suit for pre-emption, 


The facts may. be shortly’ stated as fol“ 


lows :— 

On the 15th February 1918, one Radhe 
Parshad sold the -land in dispute for 
Rs. 657 to LalaDeviSahai, the defendant 
in this case, 
Das, Ganga Parshad and Kidar Nath, 
four brothers, had an equal right of pre- 
emption by reason of the ownership of a 
joint house. Kewal Kishan, one of the 
four brothers, in enforcement of his right 
of He ompuon .got the property in 
dipute sol 


‘a co-Sharer of Radhe Parshad.the e 
original vendor, threatened to pre-emp 

this sale of the 14th April-1918, in favour 
of Kewal Kishan. Thereupon by some 
amicable settlement between Gobind 
Sahai, ‘Ganga Parshad brother of Kewal 
Kishan, and Devi Sahai,.the house was 
re-sold to Devi Sahai, on the 30th January 
1919. Thereafter on the 17th February 


Kewal Kishan, Bishambar. 


to him on the 14th April, - 
1918, for Rs. 667. One Gobind Sahai, ~ 


1919, Kidar Nath and Bishambar Das. - 


instituted - the -present ‘suit for -pre- 


` ,emption with respect to the saledeed 


,. LAHORE HIGH COURT. . 
‘Szconp ‘Crvin APPRAL No. 2545 or 1921, 
- April 26, 1922. A 
- Present :——Mr. Justiee Abdul Raoof. | 
KIDAR NATH— PLAINTIFF — 
Š Š APPELLANT . 
v prs Versus 
DEVI SAHAL1 AND ANOTHER. 
. PLAINTIFFS—RBSPONDENTS. 


` Punjab Preemption Act (I: of 1918), < d6— 
by one of several brothers. equally, 


Bre-emption 
tente Venda, gale in favour of, tf -ceases to 
-exist—Another brother, whether can sue vendee for 
‘pre-emption. ^ ` ; 
. „Where «one :of : several 
titled to preempt aisale,.geta the 
to Bim in pursuance df his right o 
` the sale in favour-of the veridee'ceaseaito..exiet 
-und;&nother'brother of ‘the .pre-emptor :eannot-gue 
ihe vendee for pre-emption. ' 
“Second appeal fram.an appellate decree 
of the District Judge, Delhi, dated. the 
30th of July 1921 affirming “that of the 
Munsif First-Class, Rohtak, dated the 8rd 


brothers -equally en- 
property sold 


" 


. of January 1921. 


pre-emption’ 


` Kidar. ‘Nath. 


of the 15th February 1918. Bishambar 


Das, at a later stage,.retired’from ‘the © 


suit which . was continued solely ‘by 
: ] The lower Appellate 
“Court has found that Kidar t 
not entitled to-zmaintain the .suit, that 


the is estopped from doing so, and.-that . 


che may be taken to have waived his right. 


` "The result is:that the suit by Kidar Náth 
has been dismissed and hethas come up _ 


‘in second appeal to this Court. 


In my opinion, there are no merits - | 


inthis appeal. It-is-not denied, and, in 


fact it cannot -be denied, that Kewal. . 
Kishan ‘brother of Kidar Nath got the -; 


property in'dispute from Devi Sahai -by 
purchase tin inforcement-of his right of 
ipré-emption.. Therefore, the sale in 
favour of Devi ‘Sahai ceased ‘to exist, 
Kidar Nath could not enforee his right 
of pre-emption against his brother Kewal 


‘Kishan. Therefore, -whatever cause of 


action be had fell'to the ground on Devi 
Sahai selling thé property to Kewal 
; - x 


ath is- 


x 


E 


P KUN JILAL-——PLAINTIFF—HRESPONDENT. 


. O. L. J. 549, 
- T. 779, 


67 L. J. Q. B. 935; 79 L T. 
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Kishan in recognition of this right of 
pre-emption. . ° : 
` In this view it is unnecessary to go 


. into other matters raised.in the memo- 


randum of appeal or put forward in 


arguments before me by the learned 
Counsel for the appellant.. The appeal 


fails &nd is dismissed with costa. ' 
N. E. Appeal dismissed: - 
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"NAGPUR JUDICIAL COMMIS- 


SIONER'S COURT. . 
Srconp CIVIL APPEAL No. 218 or 1923. 
2E April 29, 1924. ; 
Present:—Mr, Baker, J. O. 


OHAMPALAL AND ANOTHER-—DEFBNDANTS, 


i —APPRLLANTS 
versus 


C. P. Tenancy Act (I of 1920) s. 49 (1), 
whether retrospective—Interpretation of Statutes— 
Repeal, effect of. | 
he provisions of section 49 (1) of the O. P. 
Tenancy Act, relating to the lapsing of tenancy 
rights granted by ~an ex-proprietor in sw land 
cannot have retrospective .effect in respect of 
tenancies created before the passing of the Act. 
[p: 752, col. 2.1] M DE ` zo 
- Hindusingh v Manger, 72 Ind. Cas 438; 19 N. L. 
KR. 110; (1923) A L (N) 227;6 N. L..J. 227, 


. À lease such as is contemplated by section 49 
of the O. P. Tenancy Act 


.followed. . 


ested rights are not taken away by ' the 
repeal of any Act.- The intention to. take away 
‘a vested 1ight without any compensation or any 


- gaving is not to be imputed to the Legislature in 


any case -unless it is expressed in unequivocal 
terms [p: 753, col. 2; p. 754, col. 1.]. ANR 
` Bhagirthi Bai v. Anyajı Kunbw 3 N. L, R. 159, 
Gopeshwar Pal v. ihan` Chandra Chandra, 
24 Ind Cas. 37; 41 O. 1125; 18 O. W. N. 804, 19 
ommissioner of Public Works v. 
Logan, (1903) A O. 355; 72 L J. P. O. 91; 88 L. 
Ramakrishna Chetty v. Subbaraya, Iyer. 
18 Ind. Oas. 64; 38 M. 101; 24M. L.J. 54; (1913) 
M. W. 303, Inre Athlumney,- (1898) 2 22 947; 
303; .47.W. R. 144, 

5 Manson 322, Hx parte Tood, Im re- Ashcroft; 
und 19. Q. B. D, 188; 57. L. T 835; 35 W, R. 
16; 4 Morrell 209; 56 L J. Q. B. 431, referred to. 
Appeal ‘against: the*judgment of the 
District Judge, Nimar, dated the 28th 


‘February 1923, in Oivil Appeal No.: 6 -of 


1923, am 


` INDIAN GASES. 


'was not possible . 
' before the ,Act'came into force as there was ' 
` no procedure of obtaining sanction. [p. 753, col. 1.) 


.&ppeal. ` 


-lease would lapse. 


` Bos: 


Mr. M. Gupta, for the Appellants. ; 

Dr. H. 8. Gour and Mr. S. B. Gokhale, 
for the Respondent. - Au `. 
 JUDGMENT.—The facts of this 
case, which are rather complicated, are, 
set out in the judgments of the Courts 
below, but for the.purpose of this second - 
appeal it is not necessary to repeat them. 

The only point which arises in this 


- second appeal is whether section 49 of 


the present Tenancy Act has a retros- 
pective effect. Put briefly, the facts are 
that one Teju Patel, who was the pro- 
prietor of a small share in the village, 
had leased the land in suit for 20 years 
to the father of the defendants on llth 
January 1920. Subsequently, Teju sold 
his share, piecemeal; to several persons, 
the last of whom was Abdul Kadir who 
bought 2-pies share on 14th June 1920, 
In 1921 Teju surrendered. the ‘field’ .in 
suit to Abdul Kadir, by whom. it. was 
leased to the plaintiff on 6th December 
1921. The plaintiff sued to recover pos- 
session of this field from the defendants 
claiming that the lease to defendants 
by Teju lapsed under section. 49 of the 
Tenancy Act, Teju having: dost his pro- 
prietary rights. —' = 
The First Court, the Additional Munsif 
of Khandwa, was of opinion- that the 
provisions of section of the present 
Tenancy Act were not retrospective and 
could not affect vésted interests, and; he, 
accordingly, dismissed the plaintiff's’ suit, 
but on appeal the District Judg of Nimar 
Held'that the lease lapsed under section 
49 of the Tenency ‘Act and awarded the 
plaintiffs claim.. ` i 
The defendants make this sécond ` 
A good deal of the District. Judge's 
judgment was taken up with the discus- 
sion as to the point of time at which the 
We.are not, however, . 
concerned with this question because the 


' eage is covered by the authority of a pub- 


lished decision of this Court [Hindusingh 
v. Mangal (1), in which it is held that the 
provisions of-section 49 (1)] ofthe Tenancy 
Act of 1920 relating to the lapsing of the 


‘tenancy rights granted by an ex-proprietor 


in the sir land cannot -have retrospective 


Y 297; 6 N. Ld, BT 


_(1) 72 Ind. Cas 438; 19 N. L. R. 110; (1923).4. 
ET. : 089. 
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.elféct over thé tenancy rights created by 
him before the passing of the Act. - 
This judgment ‘was published after the 
decision of the case by the District Judge 
and he, therefore, had not the advantage 
of reading it before deciding the.case. 
The learned Counsel for the. respond- ` 
ent has attempted to show that this judg- 
ment isincorrect. He. has endeavoured 
to distinguish it on the ground that, in 
that case, the proprietor had lost his 
rights before the coming into operation 
of the new Tenancy Act. -He contends 
that section 49 contemplates -the case 
where the proprietor loses his rights 
after the passing’ of the Act and -he 
"argues that the remarks of- my learned 
predecessor on the retrospective effect 
of. section 49 are merely obiter dicta. 
This is not so. Apart from the question 
whether the proprietor in that case. was 
“a proprietor” 
section 49 of the Tenancy Act of 1920, the 
appeal was directly concerned with the . 
question of whether section 49' applied or 
.not and whether its provisions were re- 
trospective. I entirely agree with the 
view expressed in that judgment and the : 
argument on page 112 that if retrospéc- 
tive’ effect is given to’ section 49, it - 
would mean that the lease woul lapse - 
‘because it was not sanctioned, although ` 


° no such sanction could possibly have been’ 


‘applied for, granted or refused, seems to 
- më to be conclusive. 

‘It has been argued on hehalf of the 
'respondent that section 110--of- the 


Tenancy. Act provides that anything done : 


under the enactments .hereby répealed 
- shall, so far as may be, be deemed to have . 
-been done under this Act, and, therefore, 


the lease should be deemed. to have been . 
: oe under this Act and would, there- 


ore, be void for" want. of sanction. Es 
'argument e to notice the words ' 

-far as may * in-section 110, Pere 
‘answered by t ia argument I ‘have Just . 
referred to on page 112 in the, ruling in 
‘Hindusingh y. Mangal (1). Sucha eem 
as is contemplated by section, 49, is ‘not . 
possible; beforé thé: Act came 3rito: force 
as ‘there was no. procedure for obtaining - 
sanction. 


- Itis further argued: that Boden. 49: 3) 


of the Tenancy. Act, TUW excepts certain 
48 


^ 
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within the meaning of- 


a 
1 


153 


“leases from the operation of the section 
` and, therefore, no other lease or leases are ` 
excepted: ° Tt is argued that when there 
is à proviso to the section the'natural- 
presumption is that but for the ‘proviso 
~the:enacting part of the section would 
-have included the subject-matter of the 
‘proviso, and reference is made to Mullins 
v. The Treasurer of the County of Surrey 
(2, Cantonment Authority 'Kamptee v. 
` Kisan Contractor (3), Khandoo Teli v. 
“Kaloo Gond (4) and other cases. ‘These 
rulings only show that but for the '‘pro- 

-viso the case contemplated by the pro- 
viso would have come under the purview 
of the section, and they do not touch the 
question - of the retrospective effect of tlie 
-section. ` 

It is argued on behalf of the appellants 
that this proviso was subsequently in- 
serted in the Act of 1898 and that the 
statement of objects and reasons shows 
that it is not intended to make 'sectión 

49 retrospective, the proviso being only 
introduced to meet certain’ particular 
cases, ` ane : 

In view of the ruling in Hindusingh v. 
Mangal (1) there can be no doubt that 
the provisians of section 49 are not -re- 
trospective. "The case, moreover, mày'be 
viewed from another ‘aspect which - lias 
not been elaborated in Hindusingh `v, 
Mangal (1) The lease to the defendants 

- was granted by the landlord before -he 
lost his rights and at a time when he had 

- a right to-‘grant the lease. The defend: 

.ante, therefore, acquired a "vested 

right by the “lease, "Under the. old 

Tenancy Act it was held that section -#5 

had no application to agriculturaf -leases 

` which do not affect ‘proprietary ‘rights: 

cf. Bhagirtht Bai v. Anyaji Kunbi (5). 

~ Under the ordinary law vested rightsare 
‘not taken, away by the repeal- ot any. 
Act: cf. Maxwell's Interpretation of 
‘Statutes, -6th Edition, page 401. .In 
Gopeshwar-Patyv.Jiban Chandra Chandra 
(6), it was. held that though procedure 


fae be regulated -by an Act for the ‘time- 


ap aa ar ae B. 170 ‘at, p. 178; ^49 L.J. QB. 
237; 4 426, 
- (FIr O. P. Ris E -— 
4) 16 0. P. Ti R. 70. =o ug 
5)3 N. L. R | 
d Ind. as. 57; 41 O, 1135; 18 C. W.N, ` 
19 O. L. J, 549, 
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being in force, still the intention to take 
away & vested right without compensa- 
tion or any saving, is not to’ be imputed 


‘to the Legislature in any case unless it 


be expressed in unequivocal terms: cf. 


. Commissioner of Public Works v. Logan 


), and also Ramakrishna Chetty vw.' 

ubbaraya Iyer (8), in which at page 106* 
is a quotation from a similar case: Im re 
Athlumney (9), where Wright, J., ob- 
served:- "Perhaps no rule of construc- 
tion is more firmly established than this— 


. that a retrospective operation is not to be 


given to a Statute so as to impair an ex- 


- isting right or obligation, otherwise than 


as regards matter of procedure, unless 
that effect cannot be avoided without 
doing violence to the language of the 
enactment,” and further: “Itis unreason- 


.&ble to suppose that the Act intended 


to destroy a man's right without giving 
him an opportunity to comply with its. 
provisions. The Court, if asked to give 


- retrospective effect to a Statute, will bear 


in mind the consequences of doing. so. 


. Hx parte Todd, In re Ashcroft (10)." 


These last observations will apply with 


` peculiar forcé to a Statute which makes a 


lease void for want of sanction which 
could neither be applied for, nor obtain- 
ed, at the time when the lease was grant- 


. ed. In these circumstances I am quite 
. Batisfied that section 49 of the Tenancy 


Act, 1920 has no retrospective effect, and 
I am in entire agreement with the 
views expressed in- Hindusingh v. Mangal 
1). - 
"rhe lease in question to the defend- 
ants’ father being prior to the passing of 
the Act is not affected by the provisions 
of the Act, the decree of the lower Ap- 
pellate Court must be set aside and that 
of the First Oourt dismissing the suit be 
pastored: with costs throughout, . 
LZ. K I Appeal accepted. 
(D) (1903) A. C. 355; 72 L. J. P. C. 91; 88 L. T. 


(8) 18 Ind, Cas. 64; 38 M. 101; 24 M. L. J. 54; 
(1913) M. W. N. 303. oe oe 
Q (1898) 2 Q B. 547; 67 L. J. Q, B.935;79 T, T. 

303,47 W R. 144; 5 on 322 


- (10) (1887) 19 Q. B. D. 186, 57 L, T. 835; 35 W. 
R. 676; 4 Morrell 209; 56 L. J. Q. B. 431. 
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ALLAHABAD HIGH COURT. 
SECOND OIVIL APPEAL No. 780 or 1922. 
May 14, 1924. 

: Present: —Mr. Justice Daniels and 
Mr. Justice Neave, 

KALI CHARAN AND oTHERS— 
PLAINTIFFS —ÁÀPPRLLANTS 
versus 
Musammat PEARE alias PEARI 
AND OTHERS—DEFENDANTS— 


RESPONDENTS. ' : 
* Parda nashin lady—Document acted upon 
Burden of proof—Adverse possession—Hindu 


H 


Where a document executed by a parda nashin 


‘lady has been acted upon, it is not necessary fora 


person claiming under the document to prove that 
the executant understood it and was aware of its 
effect at the time of executing it. [p. 755, col 2] 
Sadik Husain Khan v. Hashim Ali Khan, 36 
Ind. Oas. 104; 38 A. 627; 31 M. L.J. 607; 14 A. 
L. J 1218; 19 O. O. 192; 18 Bom. L R. 1037; 21 
O.W N. 130; (19010) 2 M W. N 577; 91 M. L. 
T. 40, 1 P. L. W. 157; 4 O. L. J. 22; 25 O. L. J. 
363, 6 L. W. 378; 10 Bur L.T. 140; `43 L A. 212 
(P -0.), followed. š 
À Hindu widow can, by adverse lon, 
acquire an-estate in full ownership. P. P56, col. 2.] 
Where on the death of an undivided Hindu 
brother, his widow takes possession” of his pro- 
porty of which the legal title has to the 
rothers of the deceased by survivorship and 
deala with it as her own property, her posses- 
sion must be deemed to be adverse to the 
surviving brother or, brothers of her husband 
and in the absence of any evidence to’ show that 
her claim is limited to a widow's estate, she 
must be held after the expiry of the statutory - 
pene to: have acquired full title to the property. 
. 796, col 2] N N 
Lajwanti v. Safa Chand, 80 Ind. Cas. 788; 22 
A. L. J. 301 (er) A. I. xu O.) 121; 5 L. 192; 
1924) M. W N 442; 90 L. W. 10; 9 P. L. R. 945; 
O. W. N. 960; 26 Bom. L. R. 1117 (P. Q),. 
Satgur Prasad v. Raj Kishore Lal, 55 Ind. Cas, 
486; 42 A. 152; I1 L W. 384; (1920) M. W. N. 8; 
24 O. W. N. 394; 38 M. L. J 359; 18 A. L. J. 
235; 2 U. P. L. R. (P. C.) 55; 22 Bom. L. R. 451 
(P. C), Uman Shankar v. Aisha -Khatun, 74 Ind. 


: Oas; 869; 45 A. 729, (1994) A. L R. (A.) 88 and 


an Kunwar v. Anant Singh, 22 O. 445; 22 
L. A. 25; 5 M. L. J. 1 Rafique and Jackson's P, 
O. No. 1367; 6 Sar. P. O. J. 523 (P. O.), referred to, 


Second appeal from a decree of the 
Mainpuri, dated the 1st 

May 1922. i e 
“Messrs. U. S. Bajpai and P. L. Banerji, 

for the Appellants. z 
Dr. S. N. Sen, for the Respondent No. 1, 
JUDGMENT.—The two suits which 
have givenrise to these two connected 
appeals were instituted by. Ohokhe Lal 
for cancellation of two deeds of gift dated 
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9th May 1920 executed in fayour'of the 
defendant Brijbasi Lal by Musammat 
"Ham Piyari and Musammat ‘Ram -Ralli 
respectively. Ohokhe Lal died during 
the litigation and was succeeded by 
- his three sons, the present appellants. A 
pedigree showing the relationship of the 
parties is given inthejudgments of the 
Oourts below. Musammats Ram Piyari 
and Ram Lalli were the widows of two 


INDIAN 


brothers who formed a joint family with ` 


‘a third brother Bhagwan Sahai.- The 
family was joint. The husbands of the 


two Musammats died in their father's ` 


lifetime. Bhagwan Sahai alone survived 
his father -and became:in law the sole 
owner of the joint family property. - The 
` name of the father was Ramdin. - On 
Ramdin's death the names of the two Mu- 
sammats were entered in the revenue 
papers as proprietors along with. Bhag- 
wan Sahai. The plaintiff's case was that 
their names were recorded merely for their 
consolation as they were entitled to main- 
tenance, and that they were never in pos- 
session. The Subordinate, Judge found 
this to be the case but the District Judge 
held that they were'in actual proprietary - 
and adverse possession. The date of 
Ramdin’s death has not: been found, but 
Bhagwan Sahai died sixteen or seventeen 
years before the suit. -` After his death 
the ‘widows continued to -be entered as 
proprietors in respect of one-third of 
the- property each. .Bhagwan, Sahai was 
succeeded by his son and on the death * 
of the latter without issue in 1905 his 
rights were inherited by his mother, 
Musammat Mahadei, the widow of Bhag- 
wan Sahai. Musammat Mahadei is still 
alive and was made a party to the suit 
-às defendant, She has conveyed all her- 
rights to Chokhe Lal. UE. : 2 
_ The seven pleas taken in the. memo- ` 
. randum of appeal really boil down to two: 


:l That the Court below has erred in 
law in holding the possession of the. 
Musammats to have been adverse. : 

2. That an admission made by the 
widows on 30th June 1907 has. been 
"wrongly excluded from evidence. <- 


OABES. "7155 


can be said to have affected the de- 
‘cision on the main issue. To these two 


pleasthe appellants’ Counsel has in 
argument added a third based on the 
recent decision of the Privy Council in 


‘Lajwanti v. Safa Chand: (1) to the effect 


that evenifthe widows’ possession was 
adverse, they acquird by adverse pos: 
session only: a widow's estate in . 
the property .and, therefore, the deeds 
of gift are only valid: for their respec- 
tive lifetimes. Both widows were made 


parties to the suits though Musammat 


Ram Piyari is. now dead and her heirs: 
have been substituted in her place. I 

As regards the application of 30th 
June 1907 which-is relied on as an 


‘admission by the two Musammats, a re- 


ference to the record shows that its 
execution by them was duly proved and. 
the respondents’ Counsel is unable to 
dispute this fact. He contends, however, 
with much. force that the mere fact 
that they put their mark on it is not 
enough and that there is. no evidence 
to.bring home knowledge of its con- 
tents to them in view of the fact that 
they were pardanashin ladies. The docu- 
ment in .question is an application for 
partition of a patti putin by Musammat 
Mahadei,  Musammat Ram Piyari, 
Musammat Ram Lalli; and two other 
persons. In that petition Musammate 
Ram Piyari and Ram Lalli admit that 
their names {were merely entered for 
consolation and agree to the patti being ’ 
divided between the other co-sharers. 
The evidence only goes this far that 
the document was drawn up ‘in pregence 
of the ladies and thatthey put their 
mark toit.. There is no evidence to 
show that they understood it and were 
aware of its effect. The learned Bub- 
ordinate Judge considered this point 
but held that as the document was: 
executed in 1907 and was only now being 
challenged, such evidence was unnecess- 
ary. If it were shown that the document ,. 


The second plea is mérely subsidiary to ^ ` (D 80- Ind. - as.” 788; 22 A. L. J. 304; (1924 
the former. The wrong exclusion of evi-'.. 121; 5 L. 192; (1924) M. w. N. 


dence is only material in so far as -jt - 


A I R: (P. O) 
442; 20°L. W. 10; 2 P. L-R. 245; 28 0. W. K. 060; 
26 Bom. L, R, 1117 (P, O). - - s 


' .(1) are 
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Khan v. Hashim AliKhan (2) would apply 
. and such evidence would be unneces- 
sary. Uufortumetely the record has not 
come and there is nothing to show 
what took place.. [n the absence of 
Buch ' evidence it is impossible to say 
that the document, if received, would 
have or ought to have affected the con- 
clusion .at which the learned Judge 
„arrived. 

The appellants’ main case on this 
issue is that there is no evidence to 
.prove adverse possession during the 
“lifetime of the last male holder Bhag- 
‘wan Sahai. .The whole of the evidence 
‘upon which the learned Judge has relied 
“relates to the period after Bhagwan 
_Sahai’s death when his widow, Musam- 
mat Mahadei, was in possession. Ad- 
.mitting this to be so the appellants’ 
argument loses sight of the fact that on 
Bhagwan Sahai's death the estate passed 
„to his minor son, Anokhe Lal, and not 
to his widow. There was certainly evi- 
dence on which the learned Judge was 
-entitled to hold, if he accepted it, that 
, adverse possession commenced on Bhag- 
wan .Sahai's death. If limitation began 
. running when the estate was in -the 
hands of the last male-holder, Anokhe 
- -Lal, the subsequent death of -Anokhe 
' Lal would not interrupt it. The argu- 
ment, therefore, cannot be accepted. ~ 

It remáins to consider the argument 
based on  Lajwantis case (1) The 
learned Counsel for the appellants asks 
us to treat this case as establishing 
a new rule of universal application that 


, wherever a widow is found in adverse ` 


possessian ofproperty, she must be treated 


'. as being in adverse possession of a 


widow's estate only. There have been 
. recent and conspicuous instances of the 
. danger of applying Privy Council de- 
cisions to points which they did’ not 
decide but which, in the language of 
. Lord Halsbury, may seem to flow from 
them. The facts of Lajwantis case 
clearly distinguishable, In 


E i An Cas. 104; 38 A. 627; 31 M, L. J. 607; 
14 


L. J. 1248, 19'O. O. 192, 18 Bom. L. R. 
1030 91 O.-W. N. 130; (1916) 2 M. W. N. 577; 21 
M. L. T. 40; 1 P. L. 157; 4.0. L. J. 23;.95 


O. L, J., 363; 6 L, W. 378; 10 Bur. L; T..140; 43 


L A, 213 (P. C). 
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, Oouncil. 


before us. 
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that case’ the widows ‘in adverse 
possession ‘were widows of Jawahir Mal, 
a separated Hindu, and though Jawahir 
Mal had ason born after his death, 
the widows took possession on their 
husband's death and never ‘claimed to 
-have anything more than the limited 
estate of a Hindu female. They were 


judicially declared to be- holding . for 


their lives in a decision which -is 
quoted in the judgment ‘of the Privy 
Their Lordships were laying 
down nonew principle in saying that 
8 widow possessing as such does not 
acquire the property as her stridhan 
but makes it good to her husband's 
estate. . 

ln. this case the husbands ‘of the two 


. widows died as undivided members of 


& joint. family. They had no separate 
estate which their widows could inherit - 
or to which property-acquired by the 
widows could accrue. In other cases, 
such as Satgur Prasad v. Raj Kishore 
Lal (3), the Privy Council itself 
has held that a widow can by adverse 
possession acquire an estate in full. 
ownership, and it is not to be sup- 
posed for a moment that in -Lajwanti's 
case (1) they meant tolay down anything 
contrary to this. Satgur Prasad v. Ray 
Kishore. Lal 9 is very similar to that 

ere also the -widow-of a 
deceased co-parcener took adverse posses- 
sion of an estate of which the legal -title ` 
had passed to the last survivor. 

Uman Shankar v: Aisha Khatun -(4) is 
a recent authority of this Court on the 
same point. There also the widow of an 
undivided brother took possession of her 
husband's share and dealt with it as if 
it were her own property. The plea 
that her possession, if adverse at al, 


-was only of the limited estate of a 


Hindu widow, was put forward. and 
strongly pressed, bute the Court held 
that in the absence of any evidence to 
show that herclaim was limited to a 


widow's estate, she must be held to have 


(3) 55 Ind. Oas. 486; 42 A. 152; 11 TL, W. 384; 
1920) M, W. N. 3; 24 O. W. N. 394; 28 M. 1. J.. 
259; 18 A. L. J- 385 2 U. P.L. R. (P. O) 55; 33 
Bom. L R. 451 


Ò. 
a adis 74 Ind. P Qu. 5899; 45 A, .199:. (1998) AL R. 
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acquired full title. Reference was madè 
to the case of Lachhan Kunwar v. Anant 
Singh (5) in which thequestion- was as 
to the nature of the estate acquired 
adversely by Musammat Jit Kunwar, a 
Hindu widow. The 
treated the claim that the rights of the 
reversioners were not extinguished as 
clearly untenable: 

“Unless it were clearly shown that 
when Jit Kunwar took possession she 
professed to do it as 
the limited estate of a widow.” x 

In Lajwanti's case (1) this was clearly 


shown; in the present case itis not shown: 
Lajwanti's case (1) cannot, therefore, be’ 


treated as altering the law laid down 
by-their Lordships in a series of judg- 
ments- of which Lachhan Kunwar v. 
Anant Singh (5) is one. - 

For these reasons we dismiss the ap- 
peals with costs including in this Court 
fees on the higher scale. i 

Z, K. Appeals dismissed 

(5) 22 O 445, 22 L A. 25; 5 M. L. J. 1; Rafique 
d Y unt P. C. No. 1367; 6 Bar. P. O. J. 528 


CALCUTTA HIGH COURT.’ 

- ORIGINAL Orvit Surr No. 2116 or 1920. 

March 9, 1923. 
Present :—Mr, Justice Page. 
SUNDERMULE AND oTHERS— 
Š PLAINTIFFS 
versus 
LADHURAM KALURAM— 
-  .DEFENDANT. 1 

Lessor and lessee—Determination of  lease— 
Failure -to yield up possession—Br 
tract —Trespass—Damages-—Transfer of Property 
Act (IV of 1882), ss. 106, 10 ontract Act (IX 
of. 1872), s. 78. 

Under the Oommon Law of England which, 
except where it has been abrogated, and in so far 
as it is not inapplicable to Indian conditions, ia 
part of the law of' India, a landlord is entitled 
to claim damages inst tenant who holds 
over, either for b of his contract'to yield up 
p possession or for trespass [p. 759, col. 2.] 

Robinson v. Learoyd, (1840) 7 M. & W. 48 at p. 
54; 10 L. J. Ex. 106; 151 E. R. 673; 56 R. R 010, 
relied on. - - : 

Although it is an established principle of law 
thata Code is exhaustive with- respect to ‘all 
matters therein specifically provided for, it is 


+ 
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claiming only. 


of con- 
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equally well settled, that in the construction of 
Statutes one must not construe the words.sojas to 
take away the rights which already existed befora 
the Statute was passed, unless there are plain 
words which indicate that such was the intention. 
of the Legislature. [p 760, col. 1.] ` 

Inre Cuno, Ma v. Mansfield, (1890) 43 
Oh. D. 12 at p.17;62 L T. 15, relied on. ` 

In view of section 73, Contract Act, a landlord 
cannot claim damages for breach of contract im 
respect of his being prevented from carrying out 
a scheme of reconstruction of the premises yield- `- 
i greater income, from'& tenant faili to. 
deliver possession on the determination of the 
tenancy, where the scheme of reconstruction was 
not in the contemplation of the parties when the:' 
ah of tenancy was entered into. [p. 759, 
col. 2 i 

,There is nothing, however, in the Contract Act . 
or the Transfer of Property Act to disentitle such 
landlord from claiming damages from the tenant 
for trespass. [p: 760, col 2.] . ) 

The measure of damages for trespass, whether 
the claim be founded on contrast or on tort, is . 
not the value of the land, but, the real damages 
sustained, which may be considerable or merely’ 
neminal, [p. 760,.col. i 

-Watson v. Lane, (18560) 11 Ex 769 at p. 774;. 
25 L J. Ex. 101; 2 Jur. (N &)119; 4 W.R. 293; 
156 E. R. 1042, 105 R. R. 782, referred to. 

The rule with regard to the remoteness of 
damages is precisely the same whether the damages 
are claimed in actions of contract or of tort. 
[p. 761, col. 1] 

The damages which flow directly and naturally 
or, in the ordinary course of things, from the. 
wrongful act of & wrong doer eannot be regarded 
as too remote.[p 761, col 2.] : 

_As in contracts special damages which the 
parties, at ths time when the contract was first: 
entered ,into, contemplated might result if a 
breach of the contract was committed; become 
reasonable-and natural in the circumstances relat- 
ing to that particular contract, so in; the case of. 
tort, if, at the time when it is committed! the - 


` tort-feasor knows, or as a reasonable person in 


the circumstances ought to have known, that the 
commission of the tort may reasonably qause. 
damages which would not usually .result m the 
commission of: the wrongful act, these damages 
‘become, and are deemed to be, the reasonable and 
natural consequences of the tort which has been 
committed [p. 761, col. ae 762, col. 1] 


. Mr. C. O. Remfry (with him Mr. J. N. 
Majumdar), for the Plaintiffs. 

. Mr. B. L. Mitter (with him Messrs. J.- 
W. Langford James and S. M. Bose), for 
_the Defendant. : 


JUDGMENT.—This suit raises in- 
teresting and important questions with 
regard to the principles in accordance . 
with which damages are to be measured 
against a tenant who holds over after 
the determination of his lease. For 
some 6 years prior to 1919 the defendant 
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had been in occupation of a room in 18, 
Nirmal Lohia Lane in Calcutta as a 
monthly tenant of the plaintiffs, He 
paid rent at the rate of Rs. 50 a month. 
On the 19th September 1919 notice on 
behalf of the plaintiffs, to quit was given 
to him, the notice determining the 
tenancy as from the 7th November 1919. 
The defendant did not act upon that 
„notice. He did not give vacant posses- 
Sion and he remained in occupation of 
the premises. On.the 11th November 
:1919, therefore, the plaintiffs brought a 
suit in the Calcutta Court of Small 
Causes for ejectment, and in answer to 
that suit the defendant alleged that he 
was in occupation under a lease for 3 
years at a rental of Rs. 100 a month, 
and he also alleged that he had paid a 
salami for the lease of Rs. 500. On the 


5th January 1920 the defendant com-. 


menced proceedings in the High Court 
for a declaration that he was in occupa- 
tion of the -premises under this lease for 
3 years and he claimed am injunction 


to prevent the Court of Small Causes. 


from acting further in the matter-until 
the final determination of the proceed- 
ings in that suit. On the 23rd August 
1920 the plaintiffs through their Solici- 
tors wrote a letter to the defendant 
and three other tenants in the same 
building No 13, Nirmal Lohia Lane in 
these terms:— : 


Messrs. Ladhuram Kaluram. 
Jivan Bux and Co. 

Ahmedin and Mahomed Ismail. 
Tiloke Chand’ Daimull. 
Re premisés Ne. 

Lohia Lane. 


13, Nirmal 


Sirs, 

Under instructions from and on behalf 
of owt client Johurmull Sundermull of 
9, Chitpora Road, Calcutta, we beg to 
state that our clients who are the 
owners of ‘the above premises have 
repeatedly asked you since July last to 
vacate the said house and premises by 
giving up possession of the respective 
portions of the house in the occupation 
of each of you as my (sic) clients 
urgently wanted vacant possession of the 
house for the purpose of demolishing 


- the existing structure and constructing 
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anew building in its place according to 
a plan in conformity with the Building 
Regulations of the Calcutta Corporation; 
but in spite of that you have neglected 
to giye up vacant possession as aforesaid, 
and have been wrongfully occupying the 
same, thereby preventing our said clients 
from commencing the building opera- 
tions in respect of the proposed new 
building which will yield reasonably and 
fairly a monthly income of Rs, 12,140 to 
our clients. You are, therefore, causin 

by your wrongful act a monthly loss o 

the aforesaid sum to our cliente. We 
&re, therfore, instructed by our clients to 
call upon you which we hereby do, to 
make good the damage to our said 
clients from 1st July 1920 upto date at 
aforesaid rate of Rs. 12,140 per month 
and also to deliver vacant possession of 
the respective portions of the house in 
the occupation of each of you within 3 
days from date hereof failing which 
our clients will-take legal action in -the 


matter. 
Yours faithfully, 

(Sd.) Norendranath Sen & Co.” 
On the 9th August the plaint in this 
suit was filed, and on the 26th April 
1921 the defendant's suit in the High 
Court was dismissed. On the Ist May 
1922 the defendant gave up possession 
of the portion of the premises in his 
occupation to the plaintiffs. The plaint- 
iffg claim as damages under item (i) 
mesne profits as defined in section 2 of 
the Oivil Procedure Code, sub-section 
(12). Mesne profits are described therein 
as "those profits which the person in 
wrongful possession of such property 
actually received or might with ordinary 
diligence have received therefrom to- 
gether with interest on such profits, but 
shall not include profits due to improve- 
ments made by the person in wrongful 
possession” and the eplaintiffs claim 
under this head such a sum of money 
as they might have reasonably expected 
to receive as rent from the time when 
the defendant ought to have given up 
possession on the 7th November 1919 
until the Ist May 1922, and interest 
thereon. Under item (2) they claim a 
further 'sum of Rs. 6,100 being the 
difference between Rs. :900 per month 
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rent for the’ building, including the 
defendant's holding which was received 
in 1919, and Rs. 7,000 a month which 
the plaintiffs allege that they would 
have receivedas rent for the building 
after reconstruction, which operation 
they, were prevented, as they allege, 
from carrying out .by reason of the 
refusal of the defendant to give up pos- 
session of the part of the’ premises of 
which he was in occupation. 

The defendant admits his liability in 
respect of mesne profits under item (1) 
of the plaintiffs’ claim but he alleges 
that the plaintiffs claim under item (ti) 
is ill-founded both in law and in fact. 
Counsel for the defendant relied on 
three contentions, firstly, that the plaint- 
iffs’ claim to damages, if any, under 
item (ü) was founded upon breach of 
contract; secondly, that having regard to 
the provisions of the Indian Contract 
Act (IX of 1872) and the Transfer of 


Property Act (IV of 1882) the only remedy | 


open to the’ plaintiffs was under section 
73 of the Contract Act and that the 


plaintiffs were not entitled to treat their - 


claim under item (ii) as being founded 
in tort and’ as damages for trespass. 
Thirdly, that neither the failure to re- 
build nor the delay in reconstructing the 
.premises was caused by the failure of 
the defendant to give up possession of 
the part of the premises which he 
occupied. 

Now, by section 106 of the Transfer of 
Property Act it is provided that a lease 
of immoveable property for any purposes 
other than agricultüral or manufactur- 
ing purposes, shall be deemed to be & 
lease from month to month terminable 
on the part of either the lessor or the 


lessee by 15 days’ notice expiring at the , 


end of month of tenancy; and-by section 
108.it is provided that, in the absence 
of a contracts or local usage to the 
contrary, the lessor and the lessee of 
immoveable property as against each 
other respectively possess the rights and 
are subject to the liabilities mentioned 
in the rules following, or such of them 
as are applicable to the lease, and by 
sub-section (q) it is provided that on the 
determination of the lease, the lessee is 
. bound to put the lesser in. possession of 
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"the premises, By section 73 of the 


Indian Contract Act itis provided that 
“When a contract hag been broken, the 
party who suffers by such breach is 
entitled to receive, from the party who 
has broken the contract, compensation 
for any loss or damage caused to him 
thereby, which naturally arose in the 
usual course of things from such breach, : 
or which the’ parties knew, when they 
made the contract, to be likely to result 
from the breach of it. Such compensa- 
tion is not to be given for any remote 
and indirect loss or damage sustained 
by . reason of the breach. When an 
obligation resembling those created by 


- contract has been incurred and has-not 


been discharged, any person injured by 
the failure to discharge it is entitled to 
receive the same compensation from the 
party in default, as if such person had 
contracted . to discharge it and had 
broken his contract.” 

It is in my opinion, quite clear that 
no claim under item (i?) for damages in 
respect of the defendant's breach of 
contract in failing to yield up possession 
to the plaintiffs on the determination of 


‘thetenancyis maintainable forthe scheme 


of reconstructing the premises was not 
in the contemplation of the parties when 
the «contract of tenancy was first entered 
into. It is well settled under the Com- 
mon Law-of England which, except where 
it has been abrogated, and in so far as 
it is not inapplicable to Indian conditions, 
is part of the law of India, that a 
landlord is entitled to claim damages 
against a' tenant who holds over, either 
for breach of his contract to yield up 
peaceful possession or for trespass. See 
per Baron Parke in Robinson v. Learoyd 
(1). ‘In that case an action was brought 
by a landlord against a tenant under the 
Statute in that behalf for double value 
A further claim was - 
made by the plaintiff for damages in 
respect of inability to use. 
machinery which was on the premises 
during the time in which the defendant 
was holding over after the determination 
of the tenancy, and it was held that in 
an action for double value you could 


(1) (1840) 7 M. & W. 48 at p. 54; 10 L. J. Ex. 166; . 
181 E. R. 678, 56 R. R. 610 - 


certain -- 
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not get such further damages, but (see 
page 54), Baron Parke laid it down that 
if a landlord by*reason of his tenünt 
having held over, is prevented from 
using his powers beneficially and is 
deprived of profit thereby, he has a 
remedy on his contract with the tenant 
to give up atthe end of the term or for 
irespass in continuing to occupy and 
may recover compensation for his loss 
by way of special damage. [See alsothe 
case of Bramley v. Chesterton (2)]. It is, 
in my opinion, also well settled that the 
measure of damages for trespass whether 
the claim be founded on contract or on 
tort, is not the value of the land but 
the real damages sustained, which may 
be considerable or merely nominal. [See 
per Baron Martin in Watson v. Lane (3)]. 

‘Now, although it is an established 
prineiple of law that & Code is exhaustive 
withirespeet toall matters thereinspecific- 
ally provided for, it is equally well settled, 
as was pointedout by Lord Justice Bowen 
in In ve Cuno, Mansfield v. Mansfield (4) 
that “in the construction of Btatutes, you 
must not construe the words so as 
to take away rights which already 
existed before the Statute was passed, 
unless you have plain words which in- 
dicate that such was the intention of 
the Legislature” and Lord Selborne, Lord 
Chancellor in Seward v. Vera Cruz ©) 
expresses the view that “it anything be 
certain itis this, that where there are 
general words ina later Act capable of 
reasonable and sensible application with- 
out extending them to subjects specially 
dealt with by earlier legislation, you are 
not to hold that earlier and special 
legislation indirectly repealed, altered, 


or, derogated from merely by force of- 


such general words, without any indi- 
cation of a particular intention to do so,” 
The same principle of construction in 
my opinion, applies to existing Common 


(2) (1857) 2 O. B. (N. 8) 592; 27 L. J. O, P. 23; 3 
Jur. (N. s.) 1144; 5 W. R. 690; 109 R. R. 780; 140 E. 
R. 54 
2 
R.R 

8 
$2 L 

-B 


ur. (x, 82 118; 3; 156 E. R. 1949; 105 
94 


182. : 
dase 43 Oh. D. 12 at p. 17; 62 L. T. 15. 


884) 10 A .` O. 59 at p. 68; 54 L.J Adm 9; 
. A14; 85. W.R. 477; 5 Asp. M, O. 586; 49 J, 
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Law rights as it does to existing stetutory 
rights. The principle is well illustrated: 
in the -case of -Irrawaddy Flotilla 
Co. v. Bugwandas (6), In that case 
the Judicial Committee of the Privy: 
Council held that although section 
151 of the Indian Contract Act sets- 
out the degree of care which is required 
of a bailee in all cases of bailment the 
effect of that provision of the Statute was 
not to prevent the recovery of damages 
to which a common carrier-was liable 
by reason of a breach of the. obliga- 
tion imposed upon him as a common 
carrier by the Common Law. At page 
629*, Lord Macnaughten, who; gave the 
judgment of the Committee, expréssed 
the view that “at the date of the Act of 
1872 the law relating to common carriers 
was partly written, partly unwritten, - 
law, The written law.is untouched by 
the Act of 1872. The unwritten law was 
hardly -within the scope of an act in- 
tended to define and amend- the law -~ 
relating to contracts. The obligation 
imposed by law on common carriers has 
nothing to do with contract in its origin: 
lt isa duty,cast upon common carriers , 
by reason of their exercising a public 
employment, for reward. ‘A breach of 
this duty’ says Dallas, C. J., [ Bretherton 
v. Wood (7)] ‘is a breach of the law, and 
for this breach an action lies founded 
on the Common Law, which action wants 
not the aid of a contract to support it’. 
Ifin codifying the law of contract, the 
Legislature had found occasion to deal 
with tort, or with a breach of the law 
common to both contract and tort, there 


` was all the more reason for making its - 


meaning clear,” : 

my view, according to the princi- 
ples of construction which. I have 
enunciated, notwithstanding the Indian 
Contract Act and the Transfer of Pro- 
perty -Act, the plaintiffs *are entitled 
to sue the defendantin these proceedings 
for damages for trespass. It was sug- 


: - gested although the plaint was wide 
e (1856) 11 Ex. 769 at p. 774; 25 L. J. Ex. 101; ` 
i 4 W. B30 


(p 18I A 121; 18 O 620; 15 Ind. Jur. 403 & 
549, 6 Sar P. O J. 40; 9 Ind. Deo. (N. s.) 413. 
C). 


(P C) : : 
(T) (1821) 3 Brod. & B. 54 at p 02; 9 Price 408; 
6 Moore 141; 23 R. R. 556; 129 E. R. 1203. : 
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enough to cover such a cause of .action, 
that a cause of action in tort could not 
be joined with & cause of action for 
ejectment, and I was referred to O. II, 
r.4. Under that rule it is provided that: 
“No cause of action shall, unless with. the 
leave of the Court, be joined. with a 
Suit for the recovery ef immoveable pro- 
"perty, except—(a) claims for mesne profits 
or arrears of rent in respect.of the pro- 
perty claimed or any part thereof; (b) 
claims for damages for breach of any 
contract under which the property or 
any part thereof.is held; and (c) claims 
in which the relief sought is based on 
the same cause of action: 

Provided .that. nothing in. this rule 
shall be deemed to prevent any party 


in a suit for foreclosure or redemption , 


from asking to be put into possession of 
the mortgaged property.” ` 
Now, I have given leave, so far as it was 
' necessary, for the plaintiffs to join a cause 
Of action for trespass with a claim for 
ejectment and for mesne profits. There- 
fore, the next question which I have to 
consider, having regard to the. fact that 
the plaintiffs haveno causeof action under 


item (ii) which is founded on breach ^ 


of contract, is whether there is any differ- 
ence in the principles by which the 
measure of damage for a tort and for a 
breach “of contract is to be deter- 


mined. In The Notting Hill (8), the 


Master of the Rolls laid it down that. 


“the rule with regard to the remote- 


ness of damage is precisely the same_ 


‘whether the damages ‘are claimed . in 
actions of contract or of tort, and it has 
been laid down many. times both in Hadley 
Baxendale (9) and other cases.” Again 
in the case of The Argentino. (10) Lord 
Justice Bowen giving the judgment of 
himself and Lord Justice Lindley and 
differing from the judgment of Lord 
Esher, the Master of the Rolls, lays 
down the principle in this manner: “The 


. (8 (1864) 9 P.D.105at p.113, 53 L.J 
56, 51 L. T.66, 22 W. R. 764, 5 Asp 
241 


41. --- 
(8) (1854) 9 Ex. 341; 23 L. J. Ex. 179; 2 Com. L. 


53 L. J.-A 
5 M. C 


R 517; 18 Jur. 359, 2 W. R. 302, 156 E. R. 145; 96- 


.R 142 iba 
(10) (1888) 13 P..D. 191 at p. 200; 58 L, J, P. D. & 
1; 59 L. T. 914; 37 Wi R: 9300. Vl. 2-7 
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. wrongful, act. 


~ a collision." 


dm. 


161- 


` damages -recoverable from a wrong doer - 


in cases- of, collision at'sea must be 
measured according to the ordinary. prin- 
ciples of the Common Law. Oourts of 
Admiralty 'have no power to give more, 
they ought not.to award less. Speaking 
generally asto all wrongful acts what- 
. ever arising out of tort or breach of 
contract, the English Law only adopts 
the principle of restitutio im integrum, 
subject to the qualification or restriction. 
that the damages must not be too remote; 
that they. must be, in other words, 
such- damages as flow directly and in: 
the usual course of things from the 
To these the law super- 
adds-in the case of a breach of con- ` 
tract (or to speak according to the view- 
taken by some. jurists, the law includes. 
under the head of these very damages, 
' where the case is one of breach of. con- 
tract) such damages as may reasonably .: 
-be supposed to have been in the con- 
templation of both parties at-the time . 
they made the contract as- the probable 
result of its breach. With this single 
modification or exception, which is one 
that applies only to cases of breach of 
contract, the English Law only permits 
the recovery of such damages as are 
produced immediately and naturally by 
the act complained of.” In the House 
of Lords -the decision of Lord. Justice 
Bowen and Lord Justice Lindley was 
affirmed and Lord Herschell in The Ar- 
gentino (11) ‘stated the -principle in these 
words: “I think that damages which 
flow directly and naturally, or in the 
ordinary course of things, frome the 
wrongful act of a wrong doer cannot be 
regarded as too remote. The loss of 
the use of a vessel and, the earnings 
which- would ordinarily be derived from 
its use during the time it is under 
repair, and, therefore, not available for 
trading purposes is certainly damage 
which directly and naturally flows from 

Now, the general principles thus enun- ` 
ciated require, in my opinion, expla- 
- nation or amplification, for, as in contracts . 
‘special damages which the parties, at 
the time when the-contract was first 


11) (1889).14 A. 0-519 at p. 523;^59-L. J.-P. 17;. 
nd 706, 6 Asp. M. 0.433, dc sa 


‘ 
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entered into, contemplated might result 
if a breach of the contract was com- 
mitted, become reasonable ahd natural 
in the circumstances relating to that 
particular contract, so in the case of 
tort, if, at the time when it is committed 
the tort-feasor knows, or as a reasonable 
person in the circumstances ought to 
have known, that.the commission ofthe 
tort may reasonably cause damages 
which would not usually result from the 
commission of the wrongful act, these 
damages become, and are deemed to be the 
reasonable and natural consequences of 
the tort which has been committed. 
[See Sharp v. Powell (12), Clark v. Cham- 
bers (13), Bodley v. Reynolds (14) France 
v. Gaudet (15), The London (16), see also 
Engell v. Fitch (17), Jaques v. Millar (18) 
and Jones v. Gardiner (19)]. 

Now, if the principles which I have 
propounded are sound, the plaintiffs are 
entitled torecover as damages for tres- 
pass under item (ii) the trespass being 
a continuing wrong, & sum equivalent 
to thé increased rent which he would 
have received during the period in which 
the defendant was in wrongful posses- 
gion of the premises, but which hé has 

. lost by reason of the failure of the 
defendant to give up possession if the 
defendant knew or ought to have known 
‘before he committed the tort that such 
loss would probably result through his 
refusal to give up possession and yet 
deliberately remained in occupation of 


the premises. Now, while these princi- ' 


ples arein my view not difficult to as- 
certain, the application of them to any 
particular case is often a task of con- 
siderable difficulty, As Mr. Justice 
v cde g P. 253; 11 L. J. C. P. 95; 26 L. T. 
i W. R. 584. | j 
(18) (1878) 3 Q B.D 327; 47 L. J. Q. BZ427, 38 
L. T. 454; 26 W. R. 613. > 3 : 
14) (1846) 8 Q B. 779; 15 L, J. Q. B. 219; 10 Jur. 
310; 70 R. R. 640; 115 E. R 1066. ! 
(15) (1871) 6 Q. B. 199, 40 L. J. Q. B. 121, 19 W. 
. 022. a 
* (16) (1914) P. 72; 83 L. J. P. 74; 109 L. T. 960; 12 
Asp. M O. 405, 30 T. L. R. 198. 
17) ae 4 Q. B. 659; 38 L. J. Q. B 304; 10B 
& 8. 738; 17 W. R 894. l 
18) (1877) 6 Qh; D 153; 47 L. J. Oh. 544; 37 L T. 
; 25 W.R. n 
5 19) (1002) lOh. 101; 71 L. J, Oh. 93; 50 W. R. 
bs; » Pa ee - 
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Blackburn said in Hobbs v. London and 
South Western Railway (20) “on the prin- 
ciple of what is too remote, it'is clear. 
enough that a person is to recover 
in the case of a breach of contract the 
damages directly proceeding from that 
breach of contract and not too remotely. 
Although Lord Bacon had, long ago, 
referred to this question of remoteness, it 
has been left in very great vagueness 
as to what constitutes the limitation, 
and, therefore, I agree with what my - 
Lord has said to-day, that you make it 
& little more definite by saying such 
damages are recoverable as a man when 
making the contract would contemplate 
would flow from a breach of it. For 
my own part, I do not feel that I can 
go further than that. It is a vague rule, 
and as Bramwell, B., said, it is some- 
thing like having to draw a line between 
night and day; there is a great duration 
E twilight when itis neither night nor 
ay." 

-Applying these principles to the facts 
of this case, in my opinion, after the 
letter of the 23rd Augusf, the defend- 
ant must be taken to have contemplated 
that if he continued in possession of the 
premises which he was occupying, build- 
ing operations might haveto be suspend- 
ed with a consequent loss of increased 
rent to theplaintiffs. In fact the büilding 
operations were not begun until August 
22nd and one not yet completed and the 
issue of fact which falls to be determined 
is whether the delay in carrying out the 
work w&üs caused by the wrongful act of 
the defendant or not. Now, a plan of 
the premises was put in and it appeared 
from the evidence that in January 1920 
the plaintiffs caused plans to be prepared 
for the re-building of the premises, and 
that thesé plans were approved by the 
Corporation. No steps were taken, how- 
ever, to carry out the wórks in accord-. 
ance with this plan. No estimates were 
prepared, and except that the scheme 
was vaguely discussed by the plaintiffs 
amongst themselves, the scheme remain- 
ed throughout 1920 very much in the 
air, The plaintiffs’ manager estimated 
that the cost might have amounted to 
* (20) (1875) 10 Q B. 111 at p. 121; . J. Q. 
49° 32 nT 353, 3 W.R. 520. LL E 
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Rs. 1,20,000 and he said that the plaint- 
iffs had it in their minds that out of the 
-scheme they would’ get something like 
"Ra. 10,000 in rents pe? month. However, 
nothing was done under that scheme, 
andit was never brought to maturity, 
and the matter came to nothing. “At the 
end of the year 1919 or the beginning of 
1920" the plaintiffs’ manager stated “there 
was a scheme of ours maturing, the plan 
of making these additions and altera- 
tions, that might be sometime in Janu- 
ary 1921 or December 1920." 

Q. At that time did you form anew 
scheme? Yes. I - 

Q. What was the new scheme? It was 
to make certain alterations. ‘Shall I ex- 
plain with reference to the old building: 

Q. You formed the idea of making 
alteration ? Yes. 

Q. Did you have any plans prepared ? 


es, : 

Q.: Who prepared these plans? They 
Were prepared not at that time but 
after the defendant left the premises after 
May 1922. 

Q. The new scheme was to alter the 
` premises not to.demolish them? Yes. 

. Why did you not commence the 
alterations- before May 1922? Because I 
compared the plans with the existing 
building and I found that the alterations 
would serve the same purpose as a whole- 
sale demolition; secondly it would he 

' less expensive, and thirdly, it would take 
much less time than the wholesale de- 
molition. For these three: reasons. I 
changed the original conception of hav- 
ing the building demolished and: recon- 
structed. . i 

Q. ` When did you get the plans com- 
pleted for these alterations ? Sometime in 

: July 1922. - 

Later on in his evidence the same wit- 
ness states in answer to this question. ` 

Q. Why djd you wait till August to 
start the alterations ? Because we .have 
to submit a plan to the Corporation: of 
course, we. are allowed to commence in 
anticipation of sanction but we had to 
collect the materials and demolish certain 
portions. We had to do all these things, 
and he also stated in his evidence in 

‘answer to this question. : : 

Q. It wasin May or June 1922 that you 
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came to the conclusion that you would ` 
reconstruct and not rebuild the premises ? 
That idea was conceived, as I have 
already stated,. about that time; about 
that time we set to work. . 

Now, in August 1921 there was a scheme 
prepared for these alterations for ihe 
purpose of reconstructing the building 
but in point of fact it -appears from the 
evidence of the plaintiffs’ manager which 
I have’ read that the scheme was not 
finally arranged until about May 1922. 
The work was commenced in August 
1922, and the cost of reconstruction has 
been estimated at Rs. 22,000, and it hag 
been stated that the plaintiffs anticipate 
that under the new conditions that they 
will obtain an increase of rent for the 
whole building from Rs, 900 per month to 
Rs. 7,000amonth. Not only, however, was 
the work of reconstructing the premises 
not begun until August 1922, but in 
considering the real cause why this 
building was not reconstructed before 
August 1922 it is not immaterial to 
consider.the steps which the plaintiffs 
took to free the premises from the 
tenànts who were occupying it during 
the material period. They had 8 
tenants, one occupied the top floor and 
sublet to other tenants, and two went 
Three were 
ejected in January 1920 and one of them 
a man called Bhugwandass who occupied 
one of the shops facing the road at the 
extreme south east corner of the building, 
went rout in August 1922. Rent receipts 
were put in till that date showing that 
he was paying a rent of Rs. 50 a month 
up till the date when be gave up* posses- 
sion. His room was about the same size 
and in very much the same position front- 
ing the road as that which was occupied 
by the defendant. 
self gave up possession in May 1922 and 
by reference to tite plan it will be, observ- 
ed that the defendant's shop was a small 
shop of some 10 to 11 feet frontage with 
a depth of about 5 feet. It was -the 
middle of three shops on the north- 
eastern portion of the premises fronting 


- Nirmal Lohia Lane and next to the de-. 


fendant's premises and occupying a shop 
to the south of his shop, was Jivanbux 


,Who remained in possession until June 


The defendant him- - 
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1922. Now, assuming for the moment 
- that the defendant's wrongful retention 
of the premises from the plaintiffs was 
the cause in any manner of the delay in 
eompleting the building operations, I 
` accept the evidence which was adduced by 
the plaintiffs of Mr. Shroshee, an eminent 
gurveyor, who gave evidence on their be- 
half. . Mr. Shroshee gave evidence to this. 
effect. He stated “Iexpress my opinion 
really in three portions. I divide the 
` building into three portions; roughly 
speaking I call them the back portion, 
and the north front portion and south 
front portion. In my opinion the north 
front portion could not, speaking prac- 
tically, have been reconstructed while 
the tenant was in occupation. That is 
including the portion morked A in front 
portion. Isaid in regard to the south 
front portion (I have named it by letters) 
the north front portion which could not 
be reconstructed was BOD and E and 
the south front portion is F Gand J H. 
. Then in regard to the back portion (F K 
LO) practically the whole near half. I say - 
it would have been possible to alter that, 
although it would not have been so con- 
^ venient. " 
. Q. You think the middle portion, 
south front could have been altered? 
That is the archway. 
Q. FG Hand J? I call them the 

Bouth portion. š 


Q. That could have been altered ? 
Yes, but it would have been inconvenient 
and there would have been some danger; 
but, I think it would be overcome. 


That bing so, assuming that the de- 
fendant's occupation was the cause of the 
delay or could have been the cause of the 
delay then I find, having regard to the 
evidence given by Mr.. Shroshee that 
notwithstanding the defendant's occupa- 
„tion the back portion cduld have been 
re-constructed and that the south-eastern 
portion could have been reconstructed 
but that there would be some inconveni- 
ence and some increased cost in the 
building operations of that portion mak- . 
- ing the best calculation that Ican: I 
would asséss the damages for increased 
cost of reconstructing the south eastern 


portion at Rs. 2,000; 
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As regards the northern portion that- 
could not be and was not reconstructed 
during the period of the defendant's occu- - 
pation, but what special damages have the 
plaintiffs suffered by reason of the con- 
tinued occupation by the defendantof the 
portion of which he had been a tenant ? 
There were three shops; one of which was 
occupied by another tenant until after: 
the period when the defendant gave up . 
possession. As regards the occupation 
of the third, I do not find that theré is 
any evidence as to what rent was paid 
fortheshop. But asI have come to the 
conclusion that in any case the cause: of 
action in respect of damages under item 
(ii) did not exist until after the notice 
was given in August 1920 I.am not 
satisfied that any special damage was . 
caused to the plaintiffs by the 
occupation of these three shops from. 
August 1920 till the time when the 
occupiers gave up possession for this 
reason; that on the 15th May 1920 the 
Calcutta Rent Act came into operation 
and under that Actit would not have been 
possible for the landlords to have obtain- 
ed a higher rental than the rental which . ` 
was in existence in November 1918, 
The plaintiffs might no doubt have appli- 
ed under section 153 (d) to the Rent Con- 


‘troller to increase the rent on the ground 


that the rents were unduly low, but hav- 
ing regard to the fact that until August 
1922 the rent for a similiar portion of the 
frontage was only Rs. 50 Iam not able 
in these circumstances upon the evidence - 
before me to say that the plaintiffs have 
suffered any special damage under item 
(ti) in respect of the occupation of 
north front by these three tenants.- But 
Iam not satisfied that the real cause of 
the delay in these building operations 
was the failure of the defendant to yield 
up possession of these premises. As I 
have already said, for a aonsiderable 
period after the scheme for demolition 
had been mooted, and plans had been 
before the Corporation, the matter was 
allowed to. simmer, and eventually it 
came to nothing. I further find that, . 
although in August 1921 plans for the . 
reconstruction of the building had been 
prepared, nothing was done to bring 
these plans into. operation until August 
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1922. No estimates were got out and the 
plaintiffs’ manager stated that for a con- 
siderable time these plans were matur- 
ing. Now, the cost of building in 1920 
was considerably higher than it was.in 
1922, nothwithstanding the increase in the 
cost oflabour, and in considering what 
the real cause of the delay in undertaking 
the building operation was, I not only 
have regard to the dilatoriness of the 
plaintiffs in getting rid of the tenants, I 
notonly have regard to the delay in 
getting estimates and in starting these 
operations, but I find that from the end 
of 1919 onwards until thé present day 
the position of the plaintiffs which had no 


doubt been a very satisfactory one from- 
- , @ financial point of view in the previous 


year, has not been atall flourishing. The 
manager stated that in 1919 and 1920 
they were in temporary difficulties, or at 
any rate he said that they were in tem- 
orary difficulties to-day and it appears 
m his evidence that a sum of no less 
than 12 lakhs was owing from 1919-20 and 
is still owing by the plaintiffs to one 
Balstaun and that there is a further sum 
of 15 lakhs which is claimed by the 
Ohartered Bank, if not against theplaint- 
iffs’ firm, against a Company, in which 
the presiding genius, if I may use the 
expression, of the plaintiffs’ firm is very 
deeply interested. The conclusion, to 
which I have come is that the real cause 
of the failure to carry out either the 
demolition operations on the reconstruc- 
. tion work was not the refusal of the de- 
fendant to give up possession of the 
premises, but, that the delay was due to 
the fact that the plaintiffs were considers 
ing it first one scheme and then another, 
and were not disposed to make up their 
mindsin & hurry and were content to 
consider the matter binding their time 
until the building trade became less 
exacting in *the cost of materials and 
.until general business conditions in the 
trade in-which they were mainly occu- 
pied had been brought back to a more 
flourishing condition. In these circum- 
-stances I have come to the conclusion 
that the occupation of the defendant.of 
that particular portion of these premises 
was not the cause of the delay in carry- 
ing out the building operations in ques- 
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tion. I, therefore, hold that under item 
(at) the plaintiffs’ claim for damages fails. 
‘The plaintiffs, therefore, are entitled to 
recover damages in this action only 
under item (i) that is, for mesne profits. 
I have-carefully considered the damages 
to which they are entitled under that 
heading. From November 1919 until 
May 1920 when the Rent Act came into 
operation, I assess the rent which the 
plaintiff might have received if the de- - 
fendant had not been in occupation at 
Rs. 100 a month, that is, twice as much 
as the rent which in fact the defendant 
was paying. 

Evidence was called before me to show 
that shops in similar position were 
yielding sometime rents with a salamy of 
Rs. 75 per month and some times rents 
of Rs. 231 a month or withouta salami but 
in neither of thesecases was any evidence 
produced before me as to the terms and 
conditions in respect of  whien the 
prospective tenants were prepared to 
pay that. The plaintiffs’ managar has 
stated on this issue that he could have 
obtained even before the reconstruction 


.& sum of Rs. 300 per month for each 


of these premises although in fact he 
had been allowing some of the occupants ^ 
of these premises to retain possession 
as monthly tenants at a rental of Rs. 50. 
I asked him why it was if he could have 
got Rs. 300 a month that he did not 
get rid-of these tenants and obtain the 
increased rent, but no satisfactory answer 
to that question, to my mind, was given, 
I have, therefore, to make up my mind 
from the materials before me ae to what 
would be a fair sum at which to estimate 
the rents which the plaintiffs might 
have received during that period. I 
estimate it at Rs. 100 a month. There- 
fore, in respect ofthe period from 1919 
November till May 1920 the plaintiffs 
are entitled to recover the sum of Rs. 600 
1922 the 
premises came under .the operation of 
the Oalcutta Rent Act, and under that 
Act it would have been impossible for the 
plaintiffs to have obtained a larger rental 
than they. had obtained for the premises 
in November 1918 and-that was, so far as 
Ican gather, Rs. 50 plus 10 per cent, in 
addition making a sum of” Be. 99 per 


=, Say 
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- month. The plaintiffs if they had been 


n 


so minded, could have applied under 
section 15, sub-settion (3) (d) and (1) of 
the 
Controller to increase these rents on'the 
ground that they were unduly low. I 
have taken all these matters into con- 
sideration, and have come -to the con- 
clusion that a sum of Rs. 70 a month is 
a fair sum to be awarded as rent for 
the period from May 1920 to May 1922, - 


- that is 24 months at Rs. 70 a month, . 


y, 


which comes to Rs.1,680. There will, 
therefore, be judgment for the plaintiffs 
for Rs. 2,280 and interest at 6 per cent. 
until realization. The plaintiffs will 
have one day’s costs of the hearing, and 
the defendant will have two days’ costs 
of the hearing on scale No. 2. 


N.H. ' Suit partially decreed. 
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ALLAHABAD HIGH COURT. 
Exsoution SgooNp Orvin APPEAL No. 1251 
í oF 1923. Í 
March 12, 1924. . : 
Present:—Mr. Justice Mukerji and 
: . .Mr. Justice Daniels. 
Babu SHAHZAD SINGH-—DECRBEE- ` 
` HorpgR—APPELLANT | 
: ; versus - 
Babu HANUMAN RAI AND OTHERS— ` 
- JUDGMENT-DRBTORS— RESPONDENTS, 
` Civil Procedure Code (Act V of 1908), ss. 68, 70— 
General "Rules for Crwil Courts (1911), Ch. IV, 
v. 9—U. P. Board of Revenue Circulars, Volume I, 
Department II, Circular No. 25, rr. 10, 11, 18— 
Execution of decree by Collector —Procedure—Ciwil | 
Court, power of, to interfere—Sale proclamation— 


Encumbrances— Collector, duty of. - - . 
A Civil Court has no power to interfere with 


-- the procedure of a Collector in the execution of a 


^ deoree which has been tr 


to him under 
section 68 of the Civil Procedure Code. [p. 767, 
col. l] - = E 


In spite of ‘a sale having taken place, it is-for: 


` the Oollector to decide whether he would re-sell 


“in the U. P. Bogrd of Revenue Circ 


the property or not in order to realize the balance 
of the purchase money |p. 167, col. 2] 2 
Under rules 10, 11 and 18 of the Rules contained 
ulars, Vol. I,_ 
Department IL, Circular No. 25, it is the duty of the ` 
Collector to ascertain the existence of encumbrances 
to issue the sale 


on the property to be sold and = 
‘proclamation accordingly, [šbid.] 
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- the judgment-debtor what 


- bargain. and 
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Execution second appeal from & decree 
of the District Judge, Ghazipur, dated 
the 27th June 1923. i 8. a 

Messrs. U. S. Bajpai and S. R. Varma, 
for the Appellant. . 

Dr. M.L. Agarwala and Mr. Janki 
Prasad, for the Respondents. 

JUDGMENT. 

Mukerji, J.—This appeal arises under 
peculiar circumstances. The appellant 
Shahzad Singh obtained a mortgage- 
decree for sale of the property - of 
Hanuman Rai and others, the final decree 
having been passed some time in Decem- 
ber 1920. The appellant put in his. 
application for execution-df the decree 
on lst July 1921 and declared that the 
property was ancestral. He also stated 
that the property was subject to no 
encumbrances, His duty included -the 
production of a certificate from the Sub- 
Registrar as to whether there was any . 
encumbrance or not, and this he perform- 
ed. But it was the duty of the Collector 
and the Collector alone to find out with the 
assistance of both the . decree-holder and 
were the 
encumbrances that were to be notified 
as existing over the property. The decree ` 


. was transmitted to the Collector for 


execution, apparently with a note that 
ihere were no encumbrances over the pro- 
perty. The property was sold by the 


- Collector and the decree-holder himself 
pss 


: tion of his own decree and had under 


hased the same for the sum ‘of 
5,200. He gave & certificate ofsatisfac- 


the rules to pay the balance. He then 
discovered that there was heavy-.encum- 
brance over the property, the date of 
which was more than 12 years prior tothe 
date ofthe sale. It was on this account 
that this encumbrance-was not shown in 
the Sub-Registrar’s certificate which. was 
only for 12 years. The decree-holder 
naturally, found that he hud made a bad 
attempted to resile 
from it. He did“ not put--in the 
-balance of the purchase money and 
he asked the Collector to re-sell -the 


‘property declaring the -encumbrance 


-which he discovered. The . Assistant 
Collector who wasin charge of the salé 
refused to hear him, being of opinion that 

he could not go behind the orders of the 


e 
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Civil Court. Àn appeal was lodged to the 
Collector and he also thought that the 
remedy of the appellant lay in the Civil 
Court. He said :— 
“Tf the Civil Courtsagree -to this the 
sale willbe set aside. Iagree with the 
sale officer in not encroaching on the 


jurisdiction of the Civil Courts and T 


dismiss the appeal with costs.” 


The appellant then went to the Oivil 


Court and asked the learned Shbordinate 
‘Judge to declare that the property was 
really non-ancestral. His object was clear. 
He wanted that if the property was 
declared non-ancestral the Civil Court 
would call back the papers and proceed 
with the sale afresh. If ihe: had happened 
he would have been entitled to. show to 
- the Civil Court that thére was an encum- 
brance. The learned Subordinate Judge, 
however, held that once the case had been 
transferred to the Oollector, the Civil 
Court had no power to pass any order in 
that case. I entirely agree with this 
view which was also upheld by the learned 
District Judge. In-Capter IV, rule IX of 
the General Rüles (Civil) of 1911 for 
- ns Courts, itis expressly laid down 
that, 
interfere with the procedure ofa Collector 
in the execution ofa decree which ‘has 
been transferred to him under section 68 


of Act V of 1908”. The question whether, 


the property wás- ancestral or not was 
already decided between the 
that decision was binding on both, The 


decree having been sent to the Collector ` 


for execution the Civil. Court ceased to 
have'any jurisdiction over the execution 
. proceeding. All that it could do was to 
recall the papers. But the result would 
be that, when the decree-holder again 
applied for execution, the papers- would 
have to be sent back to the Collector the 
property having been declared to be 
ancestral. ^— | se 
The appellant has now come to 
this Court for his remedy. .I am 


afraid we cannot give him any. But it -. 
seems to me perfectly clear that the learn- - ' 
ed Assistant Collector and the Oolleotór . 
were wrongin assuming that they had . 


no jurisdiction to find out what were 


really the encumbrances over the pro-' 


perty. In spite of the sale having taken 
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place, it is for the Collector’ to decide 
whether he would re-sell the property or 
notin order to realise the balance of the 
purchase money. Under rules framed by 
` Local - Government, (Rule No. 26) it is 
entirely in the discretion of the Collector 
to decide whether he would or not realise 
the balance of the purchase money by 
re-sale. It is to be noted that decree- 
holder is not atallat fault. If he was 
not awareof any encumbrance in spite 
of an enquiry into the Sub-Registrar’s 
Office, it was no fault of his, His conduct. 
in purchasing the property for Rs. 5,200 
shows that he was really unaware of the 
encumbrance. Otherwise he would not 
.have paid such a large value’ for the 
property. As Ihave said, the learned 
Collector thought that it was for the 
Civil Court to give directions in the 
matter andnot for him or the Assistant 
Collector to do anything. Iam sure if the 
` decree-holder goes again to the Collector 
and represents how the law stands on the ` 
point his prayer will-be granted. In this 
‘appeal I am afraid. nothing can be done:. 
I would, therefore, dismiss the appeal 
with . costs. ` I I! 
Daniels, J.—I concur generally. The 
rules: which. determine the respective 
funetion8 of the Civil Court and of the 
Collector when a decree has "been - 
transferred lo the latter under section 68. ' 
"of the Civil Procedure Code are however 
not the rules framed by this Court but . 
the rules framed by: the Local Govern- 
ment under section 700f.the Civil Pro- 
cedure Code.: Those rules are contained 
-in the Board of ‘Revenue Cirgulars, 
Volume I, Department II; Cireular No. 
25. Under rules 10, 11 and 18 of those 
Rulesitis the duty of the Collector to 
ascertain the, existence of encumbrances 
and toissué the sale proclamation. I 
concur in the order proposed. 7 ; 
By. the Court.—The appeal is 
. dismissed with costs. .- - -- š 


Z. K. : Appeal dismissed i 
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, ‘LAHORE HIGH-COURT. 
Second CIVIL APPEAL No. 2358 or 1922.: 


February 12, 1923. ; 

, Present:—Mr, Justice Campbell. 
: SOHAN SINGH—DEFENPANT— 
APPELLANT 

: versus f 
SANTA SINGH—PLAINTIPF— 
; RESPONDENT. 


Specific Relief Act (I of 1877), ss 89, 12—False 
entry in bahi—Suit for declaration, whether main- 
. tainable—Consequential ,relief—Second appeal— 
. New law point. 
A suit fora mere declaration that-an entry in 
the defendant's account book over the plaintiffs 


‘thumb impression, denoting that he had borrowed. 


money from the defendant, does not create any 
liability against him for payment of the sum and 
that the sum had never infact been borrowed, 
does not lieas ‘under section 39 of the Speciílo 
"Relief Act the plaintiff can pray for further relief 
of having the document delivered up and cancelled 
by the Oourt. [p. 768, col. 2.] E 

A law point which is patent upon the record, 
even ifit has not been taken at all in either of 


the Oourts below, can be raised for the first time . 
` . n Second Appeal and must be considered. [ibid.] 


Second appeal against the decree: of 
the Additional - District Judge, Amritsar 
“tat Lahore, dated thé 4th July, 1922. 3 

Mr. Bakhshi Ram, for the Appellant. 

Mr. Kharak Singh, for the Respondent. 


JUDGMENT. —In this suit Santa 
‘Singh sued for a declaration that certain 
‘entries in the account^book of Sohan 
Bingh defendant over his thumb im- 
pressions which denoted that he had 
borrowed sums of money from the de- 
.fendant, did not create any liability 
against him for payment of those sums 
and that the sums in fact never had been 
borrdwed by him. 
` The defendant pleaded that: the entries 
had been made for consideration and that 
the money -had been borrowed. The 
plaintiff admitted that the thumb marks 
1n the bahis were his but he stated that 

- they had been obtained by fraud. - 
` The Trial Court struck the following 
issues :— š por 
-(1) Did the defendant obtain the plaint- 
iffsthumb impressions fraudulently and 
: was fraud practised on him? D 

(2) Were the entries in dispute made 
for consideration? 

(3) To what relief is the plaintiff en-, 
titled? 
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.The First Court held that the. plaintiff 
was not led to sign the entries by fraiid 
&nd decided issue No.1 against the plaint- . 
iff. On issues Nos. 2 and 3 the Trial Court 
held that.the defendant had not proved 
that consideration had passed and ‘as 38 
result the plaintiff was given the decree 
sought, This decree was upheld in 
appeal by the District Judge and the 
defendant has come to this Court on. 
second appeal. Ear Es 

The first contention raised is that the 

laintiffs suit as framed did not lie 

ecause of the proviso to section 42 of 
the Specific Relief Act which forbids^a - 
Court to make a declaration of -title in . 
cases where the plaintiff is able to seek 
further relief. It is poined out that sec- 
tion 39 of the same Act expressly per- 
mitted the plaintiff toask for the further 
relief that the document should be 
adjudged void and ordered by the Court 
tobe delivered up and cancelled. This 
objection was originally raised in the 
defendant’s written statement-but there 
was no issue in-regard to it and the 


. judgment of the Trial’ Court does not 


indicate that it was mentioned in argü- 
ments before it. It was again taken 
in appeal to the learned District Judge 
who remarked that although section $9 
of the Specific Relief Act undoubtedly . 
would have been applicable to the case, 
he was not prepared to hold that sec- ` 


. tion 42 was altogether inappropriate and 
-that when an objection of this kind had 


been abandoned in ‘the Trial Court, an 
Appellate Court cannot be ‘expected. to 
pay serious attention to it. ; 3 š 


There are, however, rulings that -& 
law point of this description which is 
patent upon the record, even if it has 
not been taken at all in either of the 
Courts below, could be raised for the 
first time in-second appeal and must be 
considered. The defect in the suit is 
obvious and-in similar circumstances-it .. 
was held in Hukam Singh v. Gyan Devi 
(1) that the suit could not proceed with- . 
out amendment of the. plaint. gos US 
- The second contention for the appél- 
lant, whichis also well-founded, is that 


1) 38Ind. Oas,"95;- 87 P. R. 1916: 197 P. W^ 
1916, 31 P.L. R.1917, : WU vs 
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the onus of the second issue should 
have been on the plaintiff and not on the 
defendant. Had the defendant been 
attempting to make the’ document in 
question operative, he would'no doubt 
have had to prove consideration. But 
here the plaintiff came into Oourt seek- 


ing special redress and if no evidence. 


` had been produced, his suit would have 


been dismissed. It istrue.that in. ordi-. 


nary> cases the question of onus is not 
‘of great importance in appeal where 
both parties have produced the whole 
of ‘their evidence’ upon an issue, but 
there are two circumstances in the pre- 
- ‘sent case which take 
ordinary’ rule. The first is that the 
plaintiffs evidence was directed entirely 
towards proving the first; issue. His 


evidence was disbelieved by the First. 


Court. It was not mentioned specific- 
ally by the learned District Judge, but 
the learned District Judge indicated 
by a remark in his judgment that he was 
in doubt of the plaintiffs having told 
an absolutely correct story. The learned 
District Judge’s decision on the 2nd 
issue was based entirely upon a refusal 
to believe the evidence of the defend- 
ant. The second circumstance is that 


in  disbelieving the defendant's evidence . 


the learned District Judge has acted to 
some extent-upon inadmissible evidence. 
The principal witnesses for the defendant 
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contüined in..them. If it was intended 
to impeach the credit of the witnesses. 
Kehr Sing and Ram Lal by proving that 
the Munsifs who delivered the judgments" . 
believed them to be unworthy of credit, 
themselves should have ` 
been put in the witness-box. If it was 
desired to “contradict the witnesses by 
a reference to their previous depositions 
which had been reduced to writing, the 
record of those statements should have ' 
been put before the witnesses in cross- 
examination as laid down by section 136 
of the Indian. Evidence Act. Í 
For these reasons itisnecessary to send 
the suit back for re-trial on proper issues 
which must make it clear that the plaint- 
iff has to prove that the documents in 
question are void before he can get any 
relief. I accept the appeal, set aside the. 
order of both Courts and return the suit 
to the Trial Court for re-decision with re- ` 
ference to the above remarks.- The plaint- ' 
iff-should be given reasonable time to 
amend his plaint, should he wish to do 
80, 50 as to include, a prayer for the: 
delivery and cancellation of the docu- 
ments under section 39 of the Specific - 
Relief Act. The defendant-appellant will 
have his costs inthis Court. + -> ' 
N. H.. Appeal accepted; case remanded, 


a 





"were the alleged scribes of the entries, . - 


Kehr'Singh and Ram Lal, and in ap- 
praising their evidence, the learned 


Distriet Judge referred to the judgments - 
in two recent cases by two different: 


Munsifs,-copies of which ‘were on the 
record and which showed that in those, 
cases the statements of: these -two men 
were -rejected as being unworthy of 
credit. Neither case has any direct con- 
nection with the present case but the 
` contents of the judgments have evidently 


influenced the District Judge in his deci- ` 


sion -that-no consideration passed-in res- 
pect of the entries in question. This is 
' clear from the terms in which he records 
his finding. 

-There is no provision in the Evidence 
^ Act under which the two judgments 
could be used in the present case as evi- 
dence of the truth of the statements 
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` MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No: 275 or 1929, 
nu March 26, 1924, 
Present:—Mr. Victor Murray, Coutta-: 


Š ^. Trotter, Ohief Justice, and 


Mr. Justice Ramesam. 
ABDUL KADER bin SALIM 
BASHRABIL AND ANOTHER—DRBFENDANTS ^ 
P — APPELLANTS i e 
versus DUM 
FAROJ bin ALI BANE Moon By |. 
Mouxruiak KRISHNADAS-CHANJI— 
`. — PLAINTIFF—RESPONDENT. : i 
Civil Procedure Code (Act V of 1908), s. 20 (e) 
—Agent for purchase of goods—Surt for coinmission 
, —Cause of actvon—J urisdiction of Court, ‘ ` 
The defendants, residents of, Aden, sent the 
plaintiff fo Calicut as their agent to procure certein 
goods and send them to Arabia. Plaintiff procured 


> 
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"goods and got them on board a boat bound 
rs Fabia I Sak not part of the pontife duty 
to guarantee t the goods would reach their 
-destination. The goods never reached destination. 
Ina suit at Calicut by the plaintiff for his com- 


Held, tat the Calicut Court had jurisdiction to 
tain the suit. 
pora agnidst the order of the Court 
of the Subordinate Judge, South Malabar 
at Oalicut, dated 8th December 1921, 
in A. 8. No. 108 of 1921, preferred against 
the decree of the Court of the District 
Munsif, Vayitri at Calicut, in O.8. No. 114 
‘of 1920 (O. B. No. 262 of 1919 Principal 
District Munsif's Court, Calicut.) - 
"Mr. C. V. Ananta Krishna Iyer, for the 
Appellants. . E f 
Mr. K. P. Rama Krishna Iyer, ior the 
Respondent. 


JUDGMENT. . 

Coutts-Trotter, C. J.—In this case 
the defendants, who are two gentlemen 
who live at Aden and who apparently 
also own ships, sent the plaintif | to 
‘Calicut as their agent to procure a ship’s 
“mast and certain other things and ship 
' them at Calicut to be taken to Sher 
. Makhala. For some reason quarrels 
arose between the parties. and the 
plaintiff finally sued the defendants in 

the Calicut Court for his commission. . 
The argument put forward in the first 
instance by the defendants is that there 
was no jurisdiction in the Calicut Court, 
because they said that Calicut was the 
seat -neither of the tez-fori nor of lex 
loci coniracius. It appears to me that 
there id ample evidence in the probabi- 
lities of the case and the whole admitted 
. relation between the parties to show that 
‘the plaintiffs duty was not to guarantee 
that the goods would reach their desti- 
nation in Arabia, but tbat he had per- 
formed his part of the bargain when 
he procured the goods and got them 
‘on-board a boat, at Calicut, bound for 
Arabia aud it seems to me that the 
argument of lack of jurisdiction entirely 
The next point is as to whether the 
defendants should be given an oppor- 
tunity to adduce their evidence—the 
learned Judge has ordered it—and that 
part of his order has not been challeng- 
ed. and whether the defendants should 


. 
`x 


INDIAN CASES, -~ 


[1994 


be allowed to raise their counter-claim, 
connected with the main object, for which . 
they wished the .plaintif to concern 


. himself on their behalf, namely, procur- 


ing a ship's mast. The defendants are 
prepared to say, as I understand them, 
that they never got the mast-and that 
the plaintiff was guilty of negligence in 
failing to procure and ship the mast, 
which landed them in heavy damages, 
because they had to buy a mast on the 
spot at an enhanced price.’ It is perfect- 
ly true that, when they first filed their 
written statement, they said, after stating 
their grievances, ebout the failure to send 
the mast, that they would not trouble 
themselves about it in these proceedings, 
but that they would bring a separate sub- 
stantive suit as plaintiffs to recover dama- 
ges for what had happened: but they 
seem to have thought shortly afterwards 
that that was a mistake and that they 
had better seek redress in respect of the 
mast, in this suit itself. The learned 
Judge refused to allow them to counter- 
claim, in respect of the mast, and so 
far, they having taken that definite 
attitude about a separate.suit, we think 
he was quite justified in doing so, if 
he was so minded, but we do not think 
he ought to have precluded the defend- 
ants from the lesser remedy of treating 


.their damages in respect of the transac- 


tion about the mast, ag a set-off against 
and by way of defence to the plaint- 
iffs claim. Therefore, if the written 
statement of the defendants, is amended, 
in the. way that I am going to read ‘it, 
we think that the defendants ought not 
to be shut out, from proving, if they can, 
that they suffered damages in regard to 
the mast. The paragraph of the written 
statement (paragraph 17) will run 
thus :— ' i Dp 

"Though the defendants have. sustain- 
ed damages.to-the extent of Rs. 5,9500— 
the difference between the price which 
they paid for a new mast and the cost, 
if the plaintiff had bought one and sent it 


‘to them, as undertaken, they have only 


to set off their damages in extinction or 
diminution of the plaintiffs claim and 
do not seek to counter-claim in respeot- 
of the same." On that. statement as 
amended, the defendants will he allowed 
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to prove their damages by way of defence 
at the trial. ~--.  ' d 
The defendants have failed on th 
main point in this appeal and they have 
been granted an indulgence to which 
perhaps it is doubtful whether they were 
perfectly entitled; and, therefore, they 
must pay the costs of this appeal in ahy 
event: : , 
, Ramesam, J.—I agree, 
V. N. V. 


N. H. Case remánded. 


ALLAHABAD HIGH COURT. 
SEocoND CIVIL APPEAL No. 1170° or 1921. 
Deceniber 21, 1922. 
Present:—Mr. Justice Rafique and 
. Mr. Justice Piggott. 
JHINAK SINGH AND ANOTHER— 

DEFENDANTS—APPELLANTS ~ 
versus 
RAM BARAN SINGH-—PLAINTIFF 
AND DAMRI SINGH AND OTHERS 
—DREFBHNDANTS— RESPONDENTS. 
Pre-emption—Wayjib-ul-arz, ^ construction of— 
Custom or contract. : 

Where a wajib-ul-arz of a village provides that 


in the case of transfer of birt the first refusal is ` 


to be given to another birtdar, anda subsequent 
wajib-ul-arz repeats the same condition with a 
variation that in case ef transfer by sale, first offer 
is to be made to a near co-&harer, and in case of his 
refusal, to the co-sharers of the thok, and lastly to 
any other co-sharer in the'village, it is clear 
that the wajib-ul-arz records a contract, and nota 
custom, of pre-emption. [p. 771, col. 2.] 

Second appeal from a decree of the 
Second Additional J udge, Gorakhpur, 
Teversing a decree of the 
. Bansgaon. ` 


`. Dr. Kailas Nath Katju and Mr. Narma- ` 


deshwar Prasad Upadhiya, for the Appel- 

lants. ` : š ME 
Dr..Surendro Nath Sen and Mr. Saila 

Nath Mukerji, for the Respondénts. 

. JUDGMENT.—This. &ppeal — drises 

outof a suit- brought. by the plaintiff- 


respondent, Rambaran Singh, on the 18th. 


May 1920, for the’ .recovery .of possession 
of certain property conveyed by. the sale- 
deed of the 20th of May 1919, executed 


by Damri Singh, in favour of the defend- 
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ants-appellants on the ground of pre- 
emption. The claim was ‘resisted on 


"various grounds. Ong of the objections 
"taken to the claim was that no custom 


of pre-emption obtained in the village 


-in which the property in suit is situate. 
.The Court of first instance dismissed the 


claim. On appeal by the pre-emptor, 
-Rambaran Singh, the learned District 
Judge took a different view of the evi- 
dence and decreed the claim. I 
The vendees have come up in second 
appeal to, this Court and contend. that 
the evidence in support of,the alleged 
custom is- insufficient to establish the 
custom set up in the plaint. “We have 
on the record the katfiyat -mahtavi of 


1833. It shows that the village was waste 


up to 1220 F'asl? when it was settled with 


-a man of the name of Sheo Baksh Singh. 


On the other hand, the kaifiyat nizamat 
of 1860 shows that the village was waste 
up to 1813 A, D. when it was settled with 
Sheo Baksh Singh. It may, therefore, 


~ be taken that the village: was wasté*cüp 


to 1812 A. D. and then-it was settled 
with Sheo Baksh Singh. The latten in ` 
order to clear the jungle and ‘bring: ‘land 
into cultivation, seems to have) granted 
birt pattas to several people... Their 
number had increased by 1833. when a 
settlement was niade of the village. - We- 
have got the wajib-ul-araiz of 1833 on 
the record. One of them relates to!the 
superior rights and the other-to the 
rights of the biri-holders. ‘In the wajib- 
ul-arz relating to the superior proprietors 
there is no restriction placed.. on. the 
right of a proprietor to transfer’ his 
malikana rights. In the case 8f the 
birtdars, their wajib-ul-araiz contain a 
condition fo the effect that in case of a 
transfer by a birtdar, he must give the 
first refusal to ‘another birtdar. The 
Wajib-ul-arz of 1860 relating to the rights, 
of the birtdars repeats the same con- 
dition but with variations. 


transfer by sale of his birt by a birt- 
holder, he should offer it first to a near 
co-sharer, and in case of the refusal of 
the latter, to the co-sharer of the: thok, 
and, in case of his refusal, to any other, 
co-sharer in the village. By the word 
"co-sharer" no -doubt is meant the birt, 


E According fo . ` 
` the Wajib-ul-arz of 1860, in case of a 
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holder &nd not the superior proprietor. 
It is further, stated that other eonsidera- 
tions will govern a transfer by mortgage. 
They are not mentioned in the paragraph 
a certified copy of which is produced 
. before us. Itis obvious from the entries 
in the Wajib-ul-arz of 1833, the kaifiyat 
mahtavi of 1833 and the Wajib-ul-arze of: 
1860, that the restriction placed upon the 
transfer by a birtdar was not due to any 
custom obtaining among the birt-holders. 
The most that can be said is that in: 
' 1833 the biri-holders agreed between 
themselves thatin case of a transfer the 
first refusal was to be given to a co- 
sharer. In 1860 the original contract of 
1833 was varied by introducing the pre- 
ferential right of a near co-sharer and 
then of the co-sharers of the thok and 
last of all of the co-sharers of the village. 
There seems to have been a new contract 
between the bivt-holders in 1860. The 
- Settlement of 1860 has come. to an end 
and'we do not know whether the con- 
tract of 1860 has been renewed at the new 
Settlement. No papers of the new Settle- 
ment have been put before us. In any 
case the plaintifi-respondent, Rambaran, 
has not proved his allegation that the 
custom of pre-emption obtains in the 
village in whichthe property in dispute 
is situate. The appeal, therefore, succeeds 
and we allow it. The decree ofthe lower 
Court is set aside and that of the first - 
Court is restored with costs to the defend- 
ants-appellants throughout. ` 
N.H. ` Appeal allowed. 


. ———— —— 
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APPEALS FROM ÁPPELLATE ORDERS Nos. 213 - hich were present in the 


AND 214or 1922, . 
December 21, 1923. 
Present:—Mr. Justice Das and 
. Mr. Juatice Ross. 
Maharaj Kumar JAGAT MOHAN . 
NATH SAH DEO—DzczagE-HoLpER— 
APPELLANT i 
: versus 
JAIPAL SINGH-—AvocrtoN-PURCBASER 
AND GANGADHAR SINGH AND OTHERS 
` —OBIECTORS—RESPONDENTS. ` 
Chata ` Nagpur Tenancy Act (VI of 19089. 218 


‘value of the property and it is . 
Rs. 2,000 that he has purchased the pro- - 


P, O. J. 380; 9 Ind. Deo, (N. 8.) 


—xecution of decree—Sale proclamation—Under- 
valuation of property —M aterral irregularity 
There is no piovision in the Ohota Nagpur 
Tenancy Act requiring the Court or the parties to 
assess the value of the property sought to be sold 
under it, but where a wrong value is given by 
‘the decree-holder and is inserted in the sale pro- 


clamation with the result that property of great 


value is sold for an insignificant sum of money, 
the sale must be set aside on the ground that 


-there was a material irregularity in publishing . 


the sale. [p 773, col. 1. 
Saadatmand Khan v. Phul Kuar, 20 A. 412, 2 C. 
W. N. 550, 25 I. A 146, 7 . Bar. P. C. J. 380; 9 Ind. 
Dec. (x. 8) 624 (P CJ), relied on. : 
Appeal from an order of the Judicial ' 
Commissioner, Ranchi, dated the 16th 
July 1922, affirming that of the Munsif, 
Deputy Collector, Palamau, dated the 
16th July 1921. ; i 
Messrs. S. Sultan Ahmad and A. P. 
Upadhya, for the Appellant. no 56 
Messrs. S. M. Mullick, B. C. De and 
Jadubans Sahay, for the Respondents. 


JUDGMENT. : : 
Dass, J.—]1 think: that these 
appeals must fail on the short ground 
that there was a material irregularity in 
publishing or conducting the. sale of a 
property, which being of a very consider- ` 
able value, has been sold for Rs. 2,000. 
In his application for sale the decree- 
holder stated that Rs. 2,000 was ine 
or 


and -conductin. 


perty” . : 

It has been pointed out before us.on 
behalf of the respondents that under the 
Ohota Nagpur Tenaney Act, it was not 


. the duty ofthe decree-holder to give the 


valuation -of the property sought io be' 
sold and ifit was the fault of anybody 
at all it was the fault of the Court. It 
seems to me thatthe circumstances: pre- 
sent in this case are similar to those 
case of 
Saadatmand Khan v. Phul Kuar (1). It, 
was argued in-that case that the value of 
the property should not have been men- 
tioned in the sale proclamation; and that 
as the entry was uncalled for and not 
legaliy obligatory, te give a wrong value’ 
was no reason for setting aside the sale. 
The Judicial Committee pointed out that 
this was a mistaken view, and proceeded 
(2) 20 A. 412; 2 O, W. N. 550; 25 I. A. 146; 7 Sar, 
624 (P. O.). 
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to say as follows:—"that the mis-state- 
ment is something more grave than an 
ordinary irregularity of procedure, but 
the fact that it is so, and that it was 
made gratuitously by the decree-holder 
and the Court, does not prevent it from 
-being ‘a material irregularity in publish- 
ing or conducting’ the sale, such as to 
bring the case within the special remedy 
provided by section 311. Whatever 
material fact is stated in the proclamation 
(and the value of the property is a very 
material fact) must be considered as one 
of those things *which'the Court considers 


material for the purchaser to know,’ and. 


itis enacted in terms (though express 
' enactment is hardly’ necessary for such 
an object) that those things shall be 
stated as fairly and accurately as pos- 
sible.” š f 

I am not deciding that this case'is any 
authority under the present Civil Pro- 
cedure Code for. the Code requires the 
Court to-come. toa decision as to the 
"value of the property. But under the 


Chota Nagpur. Tenancy Act there is no. 


provision requiring the Court to assess 
the value of the property sought to be 
Bold. Itis quite true that there arè no 
rules in the Chota Nagpur Tenancy Act 
which require’ the parties to assess the 
value of the property sought to'be sold; 
but the value was undoubtedly given 
by the decree-holder with the result that 


the property, which was of very great 


value, has been sold for an insignificant 
sum of money. aa LENS 

` In these circumstances I am of opinion 
that the order of the learned Judicial 
Commissioner should be affirmed. 


I would accordingly dismiss these ., 


appeals with one set of costs. 
‘Ross, J.—I agree. : 
Z. K. Appeals dismissed. 
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LAHORE HIGH COURT. 
SECOND OIVIL APPEAL No. 201 or 1920. 
. February 1, 1923. 
Present:—Mr. Justice LeRossignol 
and Mr. Justice Harrison.- 
TIKAYA RAM—PLAINTIFF— . 
APPELLANT f 
Yes versus . : 
. JIWAN AND oTHERS—DEFENDANTS— 
,. RBSPONDENTS: i 
Bond, suit on—Grain bond—Interest, high rate 


“of—Abnormal rise in price—Performance of con- 


tract—Compensation for breach—Court, duty of— 
Circumstances of case—Contract Act (1X of 1872), 
8. 74.. > : ' 
The defendant in the year 1913 executed, in 
favour of the "plaintiff à grain bond for 120 maunds 
of wheat which he undertook to within one year. 
This quantity of wheat included. interest up to 
the date fixed for re-payment and the.bond further 
provided that failure to repay on that date would 
involve payment of interestat thc rate of 374 
per cent. per annum. The plaintiff refrained from 
enforcing the bond till the year 1919, by which - 
time the price of wheat had increased to almost 
double of what it was in 1913. He claimed the 
price of 120 maunds of wheat at the rate current 
at the date of suit, together with the interest 
mentioned in the bond. The Courts below gave a 
decree according to the price of wheat prevailing 
in 1913, allowing intérest thereon at the rate of 
183 pet cent per annum On second appeal by the 
lgintif:  . 
T Held, (1) that in such cases the prayer of the 
laintiff is not for the performance of the contract 
but for compensation for breach, and the Courts 
are entitled, and in fact bound, to grant com- 
pensation having regard to all the circumstances 
of the case; [p 774, col 1] . 
(2) thatthe compensation fixed by the Courts 
below in circumstances not foreseen by either 
was equitable and required no interference, 
wid ] - š 
Second appeal from & decree of the 
District Judge, Mianwali, dated the 3rd 


November 1919. ç 


Mr. Jagan Nath, for the Appellant. 
Mr. Badar-ud-Din -Kureshi, for the 
Respondents. ; 


 JUDGMENT.—In this case, the 
plaintiff, who is.a money-lender, sued the 
defendants for Rs. 1,700 on the strength 
of & grain bond executed in 1913. In 
1913 the defendants admitted a debt of 
126 maunds of wheat which they under- 
This quantity 
of wheat included interest up to the 
date fixed for re-payment and- the bond 
further- provided that failure to re-pay 
on that date. would involve payment of 
interest at the rate of 37j per cent. per 
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annum. The plaintiff has waited for 
six years before enforcing the’ bond and 
during that period the price of wheat 
has risen enormously. The wheat due 
at the time of the execution of the bond 
was then worth at: the current rates a 
little more than Rs. 400. The present 
suit is for: Rs. 1,700 and the enormous 
discrepancy is due to the fact that the 


wheat at the time of the suit was selling ` 


at Rs. 6 per maund as compared with a 
little over Rs. 3 per maund at the time 
of the execution of the. bond. The 


Courts below have held that the rate . 


of interest is excessive, that the debtors 
are ignorant and. that the terms of the 
bond are onerous and unconscionable 
and they have given a decree for 
Rs. 680-7-9, calculating the price of the 
original quantity of wheat due at the 
rate then prevailing and allowing in- 
terest thereon at the rate of 182 per 
cent. per annum. ` h 
It is urged before-us that the Courts 
below have, erred in holding that there 


was undue influence and in reducing . 


the rate of interest and converting the 
claim for grain into cash at tbe rate 
obtaining at the time ofthe loan. The 
rate of interest 374 per cent. is no doubt 
very high, but it is notorious that in 
such- contracts when grain is lent the 
terms of re-payment in grain are very 
severe; and the reason seems to be that 
originally demand for grain was never 
converted into a demand for cash. Had 
the loan been a cash loan and the rate 
fixed $74 per cent. the terms, if regard 
were had to the relationship between the 
parties, would have at once suggested 
undue influence. In these cases the 
prayer of the plaintiff is not for the 
performance of the contract but for 
compensation for breach, and in. cases 
such as this the Courts are ehtitled, and 
in fact it is their duty, to grant com- 
pensation, having regard to all the 
circumstances of the case. In recent 
years the price of grain has fluctuated 
- enormously. At the time of the suit it 
was approximately double the price of 
wheat atthe time of the contract, and 
it was certainly never contemplated by 
the parties that the contract should be 
liquidated at such a high price or that 
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the plaintiff should at the end of six 


years’ waiting claim interest and com- . 


pound interest at the rate of 374- per cent. 
annually. In short the Courts helow 
had to fix compensation in circumstances 


that were not foreseen by either party, 


and in our opinion their decision is 
equitable and we refuse to interfere. 
The appeal is dismissed with costs. 
`N. H, Appeal dismissed 


SIND JUDICIAL COMMIS- 
SIONERS COURT. 
First CIVIL APPEALS Nos. 42 AND 44 or 1920. 
May 2, 1923. / 
Present :—Mr. Kennedy, J. O., 
and Mr. Madgavkar, A. J. C. 
DOWLATRAM VALABDAS— 
. APPELLANT 
versus 
RUPSI MADHOWJI AND oTHERS— 

RESPONDENTS. s 
Insolvent debtor—Settlement with creditors— 
Trustee. appointed to realise assets—Negligence of 
irustee-—Creditor, Tight of. 
Negligence on the part of a trustee appointed 
to carry out the liquidation of the’ estate of an 
insolvent under & settlement between the insolvent 
and his creditors, does rot entitle any creditor, 
who is a party to the settlement, to  prcceed 
against the insolvent, co long as the arrangement 
remains in force Nor can euch a creditor prc- 
ceed against the trustee in respect of one debt 
alone. If he wishes to proceed against the trustce 


at all, he must sue to enforce the settlement £8 a 
whole. [p. 776, cols 1 & 2. 


] : 
JUDGMEN'T.—These two appeals 
and the cases from which they arise aro 
closely connected and arise out of the 
affairs of the firm of Rupsi Madhowji in 
Suit No. 348 of 1916 which is the suit 
which culminated in Appeal No. 42 of 
1920. The plaintiffs alleged that, on the 
24th of June 1913, he and the firm of 


Rupsi Madhowji, the sole proprietor of ` 


which was Jivraj Virji, borrowed Rs. 15,000 


jointly from the Karachi Bank and agreed 


to pay the same jointly and severally. 
Rupsi Madhowji had become insolvent 
and decided to come to an arrangement 
with creditors, and on the 25th of July 
of the same year a reference was executed 
to which further consideration must be 


3 
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given. On that reference an award was 
passed on the 16th of August which 
award was made an order of the Court. 
On the 24th of August he paid a sum 
of Rs. 2,500 on behalf of. this transac- 
tion to the Karachi Bank in favour of 
the defendant Rupsi and it is that sum 
with interest which he claims in the 
present suit. I : 

In Suit No. 457 of 1916 which is the 
basis of the Appeal No. 44 of 1920 the 
same firm is concerned. But in that case 
not only Rupsi but also Lokumal (who 
figures in Appeal No. 42 of 1920) is also 
a defendant as he was a 
Rupsi to the extent of Rs. 5,000 with the 
interest. On the 24th of October, -that 
is subsequently to-the reference and the 
award, Lokumal assigned this debt by 
Rupsi to him to the plaintiff Dowlatram 
and passed also an indemnity bond. 

By the award ‘Mr. Dipchand T. Ojha 

-was appointed a trustee to realise the 
assets of the firm of Rupsi Madhowji and 
the plaintiff apparently disappointed 

. with the progress of this trustee prayed 
in Suit No. 457 that’ the trustee be 
directed to realize all the assets of the 
firm and on his failure to do so that 
some other person be appointed; in the 
alternative that either the trustee. or 
Jivra] Virji should pay the plaintiff the 
suni due and failing them the defendant 
Lokumal be directed to pay. É 

Both the cases were decided together 


by the learned Additional Judicial Com-- 


missioner (Mr. Kemp) of this Court and 
he found in Suit No. 348 of 1916 that the 
suit was not maintainable inasmuch as 
the plaintiff was bound by the award 
transaction and that the plaintiff could 
not: obtain a personal decree against 
Jivraj Virji. He, therefore, dismissed that 
suit with costs. As regards Suit No. 457 
he found that the plaintiff could not 
have specific performance of the agree- 
ment though he might have sued for 
breach of it, that as the- suit lay the 
plaintiff has shown no cause of action 
against Jivraj. He found also that he 


` might have a cause of action against Dip- 


chand for negligence but that he could 
not ask for specific performance against 
Dipehand. He could not require any 
other person who was not acceptable to 
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other creditors and to Jivraj to be ap 
pointed in place of Mr. Dipchand, He 
found on the plaintiff'eclaim in the suit 
that he could neither recover his 
original debt from Jivraj nor from 
Lokumal ' Y = 
' The plaintiff appeals in both these 
cases against the order in respect of 
Jivraj and in First Appeal No. 44 of 1920 
as regards Lokumal. No order is prayed 
for against Dipchand. : 
''he principal question is as to the 
exact nature of this -transaction which 
culminated in the reference and the 
award and decree thereunder. ,A good 
many arguments have been devoted to 


-the question whether -or not there was a 


compromise by Jivraj with his creditors 
and if so what is tbe effect. It is not 
teally necessary. to define the words 
“ Composition deed” a disposition which 
has apparently given much. trouble to 
various learned Judges. It seems clear 
that the effect of these legal proceedings 
whatever you take them to be, was to 
make the arrangement set up by the 
award "binding on, all the creditors of 
Rupsi, who were parties to it or accepted 
it. Itis true that originally and ostensi- 
bly the reason for this reference was not 
so much the existence of the claims 
against Rupsi Madhowji as the fact that 
certain ot: the property of Rupsi 
Madhowji was encumbered by a small 
charitable obligation and that,-in order 
to facilitate the realisation of the .pro- 
perty, it was necessary in some way to 
relieve this property from this obliga- 
tion. The reference is given ig Ex- 
hibit No. 1, page 17 of the paper-book and 
this reference.is clearly in very much 
wider terms than were necessary for 
the statement of this question of chari- 
table obligation. It recites that the 
firm desired to make a settlement for 
the purposes of making payments 
to the creditors and that Jivraj is 
willing to place at the disposal of the 
creditors all his property moveable and 
immoveable and then recites the diff- 
culties caused by the existerice ofthe. 
said obligation and says that there was 


-a doubt as to whether this trust was valid 


or whether it could not be extinguished 
in some other `manner and goes on to 
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refer "the disputes of the said parties" 
to the sole arbitration ‘of a certain 
Pleader. The beneficiaries of the charity 
were in no way, represented. -It is signed 
amongst others by Lokumal and the 
"Karachi Bank. Then the award while 
settling the matter of religious obligation 
‘goes on to deal with the liquidation of 
the entire estate of Rupsi Madhowji con- 
stituting trustees for the purpose of realiz- 
ing it and gives them very minute 
instruetions as to the realization going 
on to direct them to expend the proceeds 
of the estate for satisfying the creditors 
paying over the balance to Jivraj or his 
PEDIS ie 
. t would seem, therefore, the effect of 
‘the award would be as regards any person 
. who was a party to it or who, subsequent- 
ly, accepted it to substitute such person’s 
Tights under this award for any right 
which purported to be extinguished by 
it. ' 

As regards the claim in Suit No. 348 it 
clearly appears that the plaintiff cannot 
recover in respect of.the transaction 
which was the basis of that sujt because 
the entire claim accrued subsequent to 
the arbitration proceedings by transfer 
from Lokumal of the debt due to the 
Karachi Bank, both DLokumal and the 
Karachi Bank being parties to the 
arbitration. It appears also that the 
plaintiff has accepted the award as bind- 
ing on the creditors as will appear from 

, Buit No. 457 of 1916 which is the origin 
of First Appeal No. 44 of 1920. 

In this suit while accepting the award 
and proceeding thereunder to a certain 
extenf, he also to a certain extent tries 
o go behind it and this, of course, he 
cannot do. The consideration of the 
prayer clause in his plaint will show that 
he was thoroughly in the dark as to the 
correctremedy for grievances under which 
he suffered. , 

. His grievance appears in this respect 
.to be that Mr. Dipchand was not carry- 
‘Ing out the liquidation of the estate on 
the lines contemplated by the award and, 
. consequently, that he has been kept out 
from his money. But the fact (if it be 
a fact) of the negligence of Mr. Dipchand 
cannot entitle the plaintiff to recover 


from Jivraj as long as the arrangement . 
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under the arbitration is in force and he 
has no redress at all against Lokumal 
until it is.known whether or not the 
liquidation proceedings will result in the 
payment of Jivraj's debt in full. 

. And as regards the alleged delinquency 
of Mr. Dipchand which is not directly 
in isgue in this appeal, it is clear that 
the form of the suit was not effective 
to compel Mr. Dipchand to perform 
his duties. It is not clear in the plaint 
as to what negligence the - plaintiff 
supposes Mr. Dipchand to have com- 
mitted. And if he was of the opinion that 
he has acted improperly, his correct 
course would be by taking steps either 
to set aside the arrangement ifhe can, 
and if Jivraj is guilty of collusion. with 
Mr. Dipehand he might sue to remove 
Mr.-Dipchand and put in some other 
person. It is impossible to allow one 
creditor who isa party toa settlement 
to proceed against a trustee in respect 
of one debt alone. If he wishes to pro- 


ceed at all on the basis of the settlement 


he must sue to enforce the settlement as 
a whole. This the plaintiff has failed 
todo. It will appear then this present 
suit that.is No. 457 of 1916 is wholly mis- 
conceived and the remedies he seeks are 
inappropriate in respect of the grievances 
complained of. It will appear then that 
he cannot recover the debt which he 
claims to recover in that suit also. In 
our opinion, therefore, thé learned Judge 
of the Court below was right in dismiss- 
ing the suits. We, therefore, dismiss 
these two appeale with costs. - 
N. H. Appeals dismissed, 


LAHORE HIGH COURT. | 
First Crviu-Appeat No, 1390 or 1917. 
June 28, 1922. B 
Present:—Mr. Justice Martineau and ` 
Mr. Jüstice Campbell. 
Seth YUSAF ALI MAMOONJI 
HAKIMJI—PrAIiNTIFF— 
APPELLANT 
; versus 
Seth ALI BHOY AND OTHERS- 
DEFENDANTS— RESPONDENTS. 
Document, construction of—Deed of relinguigh- 


` 


> 
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` ` ment—Joint ownere—Release of share—Inheritance, 


right of, whether relinquished. 

A deed of release, whereby, in consideration of 
the payment of a lump sum of money, one of 
several brothers, “for himself, his heirs, executors 
and administrators" relinquishes “all hia right, title 
and interest in and to moveable &nd immove- 
able properties hereunto jointly owned" by them, 
"orto which they might be entitled hereafter as 
heirs of thex father", ın favour of the other 
brothers, and whereby the ieleasor for himself, 
his heirs, executors, and administrators, covenanta 
with the said releagees, then heirs, executors, 
administrators and assigns that “the said releasor 
shall henceforth have no claim nor hereafter make 
any claim to any property whether moveable or 
immoveable owned by or inthe possession of the 
said releasees, their heirs, executors, administrators 
or assignees,” relates ànly to the relmquishment 
-of his claim as an heir of his deceased father and 
as a joint owner of the properties, and does not 
affect any future right of inheritance that may 
accrue to him from the death of any of his brothers 
[p 777, col. 2 p 778, col 1] : 

Greender Chunder Ghose v Troyluckho Nath 
Ghose, 20 O 373, 21 I A.35, 6Sar P C.J. 267; 
17 Ind. Jur 99, 10 Ind. Dec (N.s) 253 (P. O), 
distinguished. 

First appeal from a decree of the Sub- 
ordinate Judge, Rawalpindi, dated the 
4th April 1917. ; 

Messrs. Sheo Narain and Har Gopal, for 
the Appellants. 

Messrs, Obedulla and Muhammad Rafi, 


for the Respondents, : 


JUDGMENT.—The plaintiff brou- 
ght two suits against his relations, 
one for his share in a sum of Rs. 40,000 
which he said bad, at the:time"^of the 
partition between his brothers and him- 
self, been set apart for expenditure on 
charity and had not been so spent, and 
the other for his share in the property 
left by his brother Hassan Ali, who died 
in 1916. Both the suits were dismissed 
on the ground that the plaintiff was es- 
topped from bringing them by a deed of 
release which he executed in favour of 
his brothers on the 17th April 1912. He 
has appealed to this Court only in the 
case in which he claims share in the pro- 
perty left by Hassan Ali. 

A preliminary objection is taken on be- 
half of the respondents that as the plaint- 


iff has not appealed in the other case the . 


question of estoppel is now res judicata; 
but this objection is untenable as the deci- 
sion in the other case that the plaintiff was 
estopped by the deed of 1912 from 
claiming & share in Rs. 40,000 does not 
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effect the question whether he is estop- 
ped from. dawning a share in the estate of 
one of hfs brothers, "who died subse- 
quent to the execution of that deed. 
The material portion ofthe deed of re- 
lease is as follows:— 

Whereas the said releasor and the said 
releasees are joint owners of the firm 
known bythe name of M. Hakimji ....-. 
and also of the other properties moveable 
and immoveable left by the late Seth 
Mamoonji Hakimji, the father of the said 
releasor and the said releasees as well as 
all the other properties both moveable 
and immoveable, acquired by any, every 
and all parties to these presents for their 
joint usesince their said father’s death.. ... 
and whereas the said releasor on the 7th 
day of January 1912 agreed to relinquish 
all his claim to the said firm of M. 
Hakimji and all the other said properties 
both moveable and immoveable in con- 
sideration of receiving from the said re- 
leasees a sum of Rs. 50,000 in cash and 
two Life Insurance Policies and the im- 
moveable properties hereinafter more 
particularly described. Now this inden- 
ture witnesseth that said releasor for 
himself, his heirs, executors and adminis- 
trators relinquishes all his right, title 
and interest in and to the firn of M. 
Hakimji and all the remaining moveable 
and immoveable properties hereunto 
jointly owned and possessed by the said 
releasor and the said releasees or to the 
ownership or possession of which they 
may now or hereafter be entitled as heirs 
of the late Seth Mamoonji Hakimji and 
proprietors of the said firm of M. Hakimji. 
And that the said releasor for himself, his 
heirs, executors, and administrators, 
covenants with the said releasees, their 
heirs, executors, administrators and 
assigns that the said releasor shall hence- 
forth have no claim nor hereafter make 
any claim to any property whether move- 
able or immoveable owned by or in 
the possession of the said releasees, their 
heiis, executors, administrators or as- 
signees. ; I 

It is contended for the appellant tha 
the terms of this deed do not affect the 
present claim, which is based on a cause 
of action arising from the death of one of 
the releasees, and. in our opinion, this 


T . 


contention is correct. The general words 
‘any property in the last clause of .the 
` operative portion of the deed must be 
controlled by the recitals (see Lord Hals- 
bury’s Lawsiof England, Vol. X, page 461 
and Bannerjee’ 8 Interpretation of Deeds, 
Wills and Statutes in British India, page 
82.) From the recitals, and in fact from 
the first clause of the operative portion of 
the deed as well, it is clear that what the 
plaintiff was relinquishing was only his 
claims as an heir of-his deceased father 
andas a joint owner of the I 
Hakimji. Had it been his intention to 
give upany future right of inheritance 
that might accrue to him from the death 
of one ofthe releasees, this would have 
been expressed in the deed. Counsel for 
the respondents has relied upon Greender 
Chunder Ghose v.Troyluckho Nath Ghose 
(1), but that case is not in point as the 
deed of which the construction was then 
in dispute contained words by which the 
‘executant gave up not only existing 
claims in the property but also claims 
which might possibly arise in the 
future. 

We hold that the plaintiff is not es- 
topped by the deed of release from bring- 
ing the suit, and we accordingly accept 
_the appeal, reverse the decree of the 
lower Court, and remand the case to 
that Court under O. XLI, r. 28, Civil 
Procedure Code, for decision on the 
merits. The Court- fee, paid on the 
memorandum of appeal, will-be refund- 
ed and other costs will be costs in the 
sd ; 


21 L. A. 35, G Sar. 


P. O. J 
Jur. 99; 10 Ind. Dee 


à) 25 O 373; 
(N. 8.) 253 


967, 17 Ind. 
(P. C) 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Firet CIVIL APPEAL No. 55 or 1922.. 
January 25, 1924. 
Present :—Syed Wazir Hasan, A. J. C., 
and Mr. Neave, A. J. C. 
Thakur HARIHAR | BAKHSH 
SINGH-—PLAINTIFF—À PPRLLANT 
veraus 
Thakur JAGANNATH SINGH AND 
ANOTHER—D&FENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908) s. 151, 
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Appeal accepted.- ` 


[1894 ' 


O.VII, r. 11, scope of—Plaint, when can be + 
rejected — Count, inherent powers of —Suat by next 
friend of minor not in minor's ‘interest—Court, 
whether can dismiss suit. š 
The instances given inr ll of O VII of the 
Oivil Procedure Code cannot be regarded as 
exhaustive or as limiting the powers of a Court 
under section 151 of the same Code. [p 780, col. 


A Court has jurisdiction in a proper case to 
dismiss a guit filed by the next friend of a minor, 
on the ground that it is not in the interesta of 
the minor. [btd ] 

Lakshmanam Chetty v.  Lakshmanam Chettiar, 
25 Ind Oas 738; 1L W. 875, followed. 

Appeal from a decree of the Subor- 
dinate Judge, Sitapur, dated the 19th 
May 1922. 

Mr. Haider Husain, for the Appellant. 

` Mr. M. A. Khan, for the Respondents. 


JUDGMENT.—This is an appeal 
against an order passed by the Subor- 
dinate Judge of Sitapur rejecting the 
plaint filed by the  plaintiff-appellant. 
It will be advantagéous at the outset to 
clear up the somewhat confused history 


‘of litigation connected with this appeal. 


In 1892 one Madho Singh died without 
issue, He possessed considerable pro- 


: perty and left surviving him a widow 


Musammat Kanchan Kunwar. She 
transferred part of Madho Singh's pro- 
perty to his mother who in her turn 
gave it to her daughters son Munnu 
Singh. Another portion she gave to her 
nephew Drigpal Singh. Munnu Singh 
and Drigpal Singh obtained and kept 
possession of the property. . 

The plaintiff-appellant is the minor 
son of Lochan Singh, who according to 
a pedigree given in the plaint was the 
nearest reversioner of Madho Singh. 

Kalka Singh the father of the present. 
defendants-respondents brought a suit 
fora declaration that the transfers, in 
favour of Munnu Singh and Drigpal 
Singh, were invalid and that he himself 
was the nearest reversigpner of Madho 
Singh. Lochan.Singh was joined as a 
defendant in that suit which was dis-" 
missed by the First Court which held. 


_ that Kalka Singh had failed to prove 


the pedigree set up by him, and that . 
the present plaintiff-appellant was the 
nearest reversioner of Madho ‘Singh. 
Lochan Singh had died before the case 
was decided. 


- 
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Kalka Singh appealed and while the 
appeal was pending got Musammat 
Sadhni Kunwar, the mother of the pre- 
sent appellant, to execute in favour of 
his sons, the present defendants-res- 
pondents, a sale-deed in respect of half 
of the property of Madho Singh for a 


consideration of Rs. 5,000 the whole of. 


which was left in deposit with him. The 
appeal was then compromised. Kalka 
Singh accepting the pedigree put in on 
behalf of 
agreeing that his suit should be dis- 
missed. : 

Thé suit out of which this appeal arises 
was brought by Harihar Bakhsh Singh, 
the plaintiff-appellant through his 
mother Musammat Sadhni Kunwar as 
his next friend on the allegation that 
the sale-deed executed by her in favour 
of the sons of Kalka Singh was invalid. 

It may, conveniently,. be mentioned 
here that in 1918 the parties to the pre- 
sent appeal combined to bring ,a suit 
for possession against Drigpal Singh, 
the sale-deed now impugned being 
mentioned in the plaint as the reason for 
joining the present defendants as plaint- 
iffs While that suit was pending a suit 
to set aside the sale-deed in favour of 
the present defendants was filed by one 
Sirdar Singh as the next friend of the 
present plaintiff. That suit was dis- 
missed in 1919 and in 1920 the suit 
against Drigpal Singh was decreed, the 
decree being upheld on appeal by this 

urt. ! 

On the 13th May 1921 a suit was filed 
against Munnu Singh by the plaintiff 
and- defendants to the present suit. 
Jagannath Singh, defendant No. 1 pur- 
‘porting to act as next friend of the 
minor plaintiff. On the application of 
Musammat Sadhni Kunwar her name 
was substituted for that of Jagannath 
Singh as next friend of Harihar Bakhsh 
Singh. During the pendency of that 
suit the present suit was filed in Septem- 


' ber 1921. 


Issues were framed on the 21st of' 


January 1922 and tbe 24th of March was 
fixed for evidence, On that date, how- 
ever, the hearing was postponed till the 
15th of May and no evidence was record- 
ed. On the 7th April an application 


w 


the present appellant and ' 


was filed on behalf of Jagannath Singh 
defendant No. lin which it was alleged 
that the present suit had been filed at 
the instigation of Munnu Singh in order 
to hamper the present defendant in the 
prosecution of the case against him. It 
was pointed out that the circumstances, 
under which the present suit had been 
brought, were exactly similar to those 
attending the previous suit for can- 
cellation of the sale-deed. As that had 
been filed against the present deféndants 
while they were seeking to recover 
possession of property for the minor 
plaintiff from Drigpal Singh, so the 
present suit had been brought while they 
were engaged in trying to recover other 
property for him from-Munnu Singh. 
The fact that Musammat Sadhni Kunwar 
professed to rely on a Will made by 
Musammat Kanchan Kunwar was quoted 
as an instance of bad faith, for that Will 
was in favour of Munnu Singh and not 
of her son, It was further urged that 
apart from the question of res judicata 
and estoppel the present suit ought not 
to be allowed to proceed, as it had not 
only been instituted in bad faith but was 
not for the benefit of the minor who 
would be able to bring & similar suit if 
he chose on attaining majority. ^ 

The learned Subordinate Judge issued . 
a notice to Musammat Sadhni Kunwar. 
and after hearing arguments -on the 
subject of this application disposed of 
the case on one issue only, holding that 
the plaint ought to be rejected as the 
suit had not been brought in good faith. 
In consideration of the late stage at 
which the defendants' application had 
been made he left parties to bear their 
own costs. A cross-objection has been 
filed claiming costs ofthe suit for the 
defendauts. 

It is admitted by the Counsel for both 
parties that the suit against Munnu 
Singh has now been decided in favour 
of the-parties to the present case and 
that this decree has now become final. 

On behalf of the appellant itis con- 
tended that the only grounds on which 
a Court is authorised to reject a plaint 
are those given in O. VII, r. 1l of the 
Code of Civil Procedure and that the 
Subordinate Judge had no jurisdiction 
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. t reject this plaint on the grounds taken 
by him, With this contentipn we are 
not disposed to ° agree. T 
givemin the rule referred to cannot be 
regarded as exhaustive or as limiting the 
powers of a Court under section 151 of 
the same Code. We cóncur in the view 
taken by the 
Lakshmanam Chetty v. | Lakshmanam 
Chettiar (1) that a Court has jurisdiction 
in & proper case to dismiss a suit filed 

- by the next friend of a minor, on the 
ground that it is not in the interests of 
the minor that the suit should be allowed 


to go on. The cases quoted in that I 
"Simpson on the Law of: 


ruling from 
Infants" (pp. 471 to 473) show that this 
is also the law in England. 


In the present case, however, the fact. 


that the suit against Munnu Singh has 
now been finally decided has brought 
about a material difference in the situa- 
tion. The defendants had shown reason- 
able cause for'their contention that while 
that suit was pending the minor's in- 
terests in it were likely to be prejudiced 
by the continuance of the present suit. 
With the termination of that suit, how- 
ever, this danger has been removed and 
no reason now remains why the present 


suit should not be tried out and decided. 
The minor's age is only - 


on the merits, 
about 13 and by the time he attains 
majority it is probable that a good deal 
of evidence which can now he procured 
will no longer be available. 


For these reasons while we hold that 
the learned Subordinate Judge was 
justified in rejecting the plaint at the 
time that he did so, we consider that this 
appeal should now be allowed and we 
accordingly remand the case to the Court 

` below for decision on the merits. ` 


As we have found that: the plaint was 
properly rejected, we allow the cross- 
objection and grant their costs to the 
defendants against Musammat Sadhni 
Kunwar.: The prayer which has been 
‘made that security should be taken for 
future costs from the minor's next friend 
is one that should properly be addressed 
to the lower Court when the case is 


(1) 25 Ind, Oas. 738; 1 L. W, 875. 
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Madras High Oourtin , 


- —Cross-odjections — Court-fecs—Revenue 
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taken up by it again. We make no order 
88- to the costs of this appeal. 
K, 8. D, Appeal allowed. 


ALLAHABAD HIGH COURT. 
Stamp REFERENCE IN SECOND CIVIL APPEAL 
- No. 1553 or 1922. > 

March 20, 1923. - 
Present:—Mr. Justice Piggott. 
. ISHDATT TEWARI AND ANOTHER— 
PLAINTIFF8—À PPELLANTS 
versus 
TAMESHAR TEWARI AND OTHER— 
: DEFENDANTS— RESPONDENTS. 
Court Fees Act (VII of 1870) Sch. I, Art 1 
paying 
land. 

Under Art. 1, Sch. I, of the Court Fees 
Act & cioss-objector must pay an ad valorem fee 
according to the value or amount of the subject- 
matter in dispute. Such value, in the cáse of a 
revenue paying land is to be calculated according 
to the jurisdictional value of the-cross-objections 
and not in accordance with section 7, clause (v) of 
the Court Fees Act B ; 

OFFICE REPORT.—Court-fee on 
memorandum of cross-objections.is pay- 
able on the value of the subject-matter in 
dispute vide a well-known ruling of this 
Hon'ble Court reported as. Lakhan Singh 
v. Ram Kishen Das (1) and not on five 
times-the Government revenue of the pro- 
perty in dispute. E 

[Objection of Pandit Brijmohan Lal 
Dave, Vakil. 

The ruling in Lakhan Singh'v. Ram 
Kishen Das (1) does not apply to the 
present cross-objections, for in that case 
the question arose under Art. 17 of 
Schedule I of the Court Fees Act. which 


` Article does not relate to cross-objections 


filed in the classes of suits mentioned 
therein. It merely lays down that on all 
eross-objections Court-fee is to be paid 
under Art. 1, Schedule I of the Court Fees ` 
Act, 1. e., "ad valorem fee according to the 
value or amount of the subject-matter 
in dispute." 

The subject-matter in dispute in the 
present cross-objections is “right to the 

(1) 43 Ind. Cas. 179, 15 A. L. J. 886; 40 A, 93. 


= 
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* possession of one pie-share" in Mauza 


Kantha Sasna which appears to have 
been decreed to the plaintiff by the Court 
below. : I : 

The words the “value of the subject- 
matter in dispute" must be construed 
in the same sense for all of the follow- 
ing mentioned in column 1 of the 
Schedule I :— - 

(a) “plaint,” ' 

(b) “written statement, pleading, set- 
off or counter-eclaim,"  . 

(c) “memorandum of appeal,” 

(d) "eross-objections," 

And in cases, like the present, "such 
value shall be deemed to be where the 
subject-matter is land, and where the 
land forms......... a ‘definite share of an 
estate, paying annual revenue to Govern- 
ment......... and such revenue is settled 
but not permanently, five times the 
revenue so payable" vide clause (v), sec- 
tion 7 of the Court Fees Act. 

Accordingly Court-fee has been paid 
on the memorandum of appeal in this 
case on a valuation of the subject-matter 
in dispute calculated at five times the 
Government revenue. And similarly the 
cross-objections which are also governed 
by the same Article, should bear Court- 
fee on valuation similarly calculated. 

The valuation for purposes of juris- 
diction is calculated according to the 
Suits Valuation Act and is meant also 
for the calculation of fees of the Counsel 
appearing in the case and has no re- 
ference to the valuation of the subject- 
matter for purposes of the Court-fee for 
which a separate rule has been provided 
under the Court Fees Act. The appeal 
is also similarly valued for purposes of 


‘jurisdiction at Rs. 1,693-6-9. 


The question is of general importance 
which may be decided by the Taxing 
Officer and, if necessary, referred to tho 
Taxing Judge, I would like-to be 
present when the matteris laid before 
the Taxing Officer.] 

The chief contention of the learned 
Counsel is based on section 7, clause (v) of 
the Court Fees Actas well as on section 8 
of the Suits Valuation Act. But my point 
is that these sections relate only to suits 
or appeals and not to cross-objections. 
Art. 1, Schedule I is admittedly appli- 
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cable but that does not help him because 
it lays down very distinctly that an ad 
valorem Court-fee is  leviable on the 
subject-matter in dispute. The case is 
clearly governed by authorities reported 
as Lakhan Singh v. Ram Kishen Das (1): 
and Daroga Raut v. Parema Kuer (2). 
Se long as these rulings .stand as they 
are there can be-no escape from the 
payment of an advalorem Oourt-fee on 
the subject-matter in dispute in cross- 
objections, that is to say, on. the juris- 
dictional value of the same. S 
TAXING OFFICER'S REPORT. . 
—To-day I have heard what the learned 
Counsel and the Stamp Reporter have to 
say regarding this matter. Admittedly. 
Art. 1, Schedule I of the Court Fees 
Act applies to this cross-objection, and 
admittedly, in accordance with- the 
rulings Lakhan Singh v. Ram Kishen 
Das (1) and Daroga Raut v. Parema 
Kuer (2), this cross-objection must pay 
But the question 
then arises what such ad valorem fee 
should be. The learned Counsel’s con- 
tention is that, since it is a matter of 
landin dispute, the ad valorem fee - 
should be reckoned in accordance with 
section 7, clause (v) of the Court Fees Act, 
and not on the jurisdictional value of 
the -cross-objection. This is an intelligi- 
ble line of argument, and it is a point 
which does not seem to me to be fully 
covered by the rulings above quoted, 
The amount of Court-fee at issue. in the 
present case is small, but the question 
is an important’ one, and in order to 
enable me to deal with such cases in 
the future I shall be grateful for a fuling 
from the Hon'ble Taxing Judge before 
whom, therefore, this should be laid. : 
Mr. U. Upadhya, for the Appellants. ~ 
Mr. B: L. Dave, for the Respondents, 
ORDER.—I have considered the 
Office Report and the arguments of 
Counsel. The cross-objections are admit- 
tedly liable to an ad valorem fee 'on the 
subject-matter in dispute. This can 
only be ascertained by an examination of 
the decrees passed by the Courts below. 
The First Court dismissed the plaintiff's 


a 45 Ind, Oas. 508; 3 P. L. J. 197; 4 P. L, W, 


gy 
H 


- fee on this amount. 
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FARDUNJI DADABHAI, In re, 
guit: the lower Appellàte Court gave 


. the plaintiff Ishdatt a deoree ba qadr 


jaedad  maliyat mubligh Rs. 100-10". 
The defendants, in their petition of crogs- 


. objections, ask for the restoration of the 


First Court's decree. I hold that the 


` value of the subject-matter in disputé on 


their petition of  cross-objections is 
Rs. 100-10: they must pay an ad valorem 
l allow them one 
month within which to make good the 
deficiency, 

' N.H. : Order accordingly. 


I BOMBAY HIGH COURT. 

. Insotvency APPLIOATION No. 82 oF 1923. 
May 7, 1924. 
Present:—Sir Norman Macleod, 
Kr., Ohief Justice. 

In ve FARDUNJI DADABHAI 
DARUVALA —INSOLYVENT. 


Towns Insolvency Act (III of 1909), : 


"88. P 7,58 Hacminatón of insolvent—A pplication, 
when to be 

A eae is ‘expected to know when his debtor 
becomes insolvent, as it Is prescribed by the 
Presidency Towns Insolvency Act that the ad- 
judication order should be’ published in the 
Government Gazette, and if he wishes to get the 
insolvent examined the -application ‘should be 
mee before the insolvent applies for his dis- 
c 

It is too late to apply for the exemination of 
an insolvent when his application for discharge 
is on the board for final ing except in very 
special circumstances . 

Mr. Amin, for the Oreditor, 

JUDGMENT.—The} insolvent was 
adjudicated on his own petition on 
January 23, 1923. As he declared no 


` assets, his petition was dealt with 


š ‘according to the summary procedure 


prescribed ` by the Presidency Towns 
lveney Act. 
The insolvent has now applied for his 
discharge, but a creditor makes -an 
application for his public’ examination. 
o sufficient reason is given why the 
application was not made before, and it 
is necessary to point out that it is too 


. late to apply for the examination of an 


insolvent. when the petition is on the 
board for final hearing, except in very 
special circumstances, The result would 
be, that, if the examination 
‘were ori ered, the ingolvent's discharge 
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would be postponed until the examina- . ` 
tion was concluded, although on .the 
merits. the insolvent might be. entitled 


to his discharge immediately. The 
Official Assignee has reported fo me that. 


this indirect method of obtaining the 
-postponement of an insolvent's discharge 


is being fréquently used, and, in my 
opinion, it should be stopped. A creditor I 
is expected to know when his debtor 
becomes insolvent,’ as it is prescribed by 
the -Act that the ‘adjudication order 
should be published in the Government 
Gazette, and. if he wishes to get the 
insolvent examined, the application 
should be made before the insolvent: 
applies for his discharge. The application 
for examination is réfused but on the 
report of the Official Assignee-the in- 


` golvent's discharge is postponed for one ` 


year. t 
ZE . Application refused. 


—— 


ALLAHABAD HIGH COURT. 
First Orvin AprgAL No, 228 or 1991, 
‘March 12, 1924, 

Present:—Mr. Justice Lindsay and 
Mr: Justice Kanhaiya Lal. . 
PHULWANTI KUNWAR—DEFENDANT +: 

— APPELLANT 
` versus 

JANESHAR DAS-—PLAINTIFF— 
RESPONDENT. ` 

Hindu Law—Jowt Ur i TA pró- 

perty—Property acquired as collateral 
of—Civil Procedure Code .(Act of 190 
0. XXXII, r. 7—Lmatation Act Ix of 1908), 
ss. 6, 8; Sch. I; d A 20—Compromse—Minor— 
Sanction of Court nee of, effect of —Suit to set 
aside decree—Limitation— nsfer of Property 
Act (IV of 1882), s 6—Gift over—Contingent in- 
terest—Will, construction of—Defeasance clause, 
operation of —Condition &ubsequent—Impossibiity. | 

Property acquired by a Hindu under a title as 
P MEIN heir is his &elf-acquired property. fp. 
789, col. 2. 

A NM decree entered into on behalf of 
a minor even without the leave of the Court ' being 
first obtained is not void and a nullity' but is 
voidable only. Itis binding upon all the parties 
except the minor and the only person who can call 


.it in question is the minor himself. If the minor 


does not elect to avoid the decree, it will be, 
binding all round, [p. 794, col. 2.] 


Ar, nature ` 


^ 


. adopt: 


. upon the deceased ; 


i 


Vol. 83] T" 
PHULWANTI KUNWAH vU. JANESHAR Dag, 
Virupakshappa v. Shidappa, 26 B. 103; 3 Bom.. 
L.. R. 565, relied upon. . a i v. d 
- A decree which 18 voidable can: only be set aside 
by a regular suit or by bringing an application for ` 
ai! to the Court that passed the decree. [p, 795 
eol 1]. š ul 
The period of limitation for a` suit to'set aside 
a voidable decree is that prescribed by Art. 120 
‘of Schedule I of the Limitation Act, subject to" 
the provisio of sections 6 and 8 of the Act. 
[bd] i . 


Where a decree is yoidable, it is voidable from 
the very 'date on which it is and con- 
sequently limitation for a suit to set aside sucha 
decree upon the ground that itis voidable beigns 

-to run from the date of the decree itself. [1bid.] 

A gift over in favour of a class of persons ¢reates 
a contingent interest which 'is. something very 
different from the mere’ spes successionis, referred 


io in section 6, clause (a) of the Transfer of Pro-  . 


perty Act. [p 796, col 1.] : 2 zz 
There is nothing. in section 6'of, the Transfer 
of Property Act to prohibit the transfer of:& con- 
tingent interest. [15:d.] sd " 

If the performance of a condition subsequent 
is rendered impossible, the estate to which it is 
annexed becomes by that event absolute. [p. 800, 
cole. 1 & 2. š : jt 
- The Willof & Hindu after directing that his 
property was to be divided. equally among.his 
three sons proceeded as follows:— uL MN 

“With &view to the perpetuation and preserva- 
tion of my family I also declare by this Will that 
if (God rhe) it should so happen that any one 
of my sons should have no issue, that is to say, 
should have no son, he will not have the right of 
taking in adoption &ny one out of another family. 
But be-shall have the right -to adopt any of the 
issue of his. own (full) brothers whom he may 
choose and to constitute him owner. In case he 
fails to do so, the property -he may leave 
(matruka) shall- pass to the survivors (pasmand- 
gan) in the same manner in which property 
passes in an undivided Hindu ‘family.” One 
of the- sons died without issue and. with- 
out making an adoption. Plaintiff, who was 
another son of the testator, claimed that the pro- 
perty left to the deceased under the Will reverted 
to hm by virtue of the above clause. It was 


_ found that at the time of the death of the deceased 


none of his brothers had & son whom he,could 


-Held; (Per Lindsay, J.)—That the condition 
contained in the. above clause which would operate 
to defeat the absolute estate conferred upon the 
sons. of the testator was 8 conditión subsequent, 
and being impossible of fulfilment at the time of 


“the death of theedeceased, its non-fulfilment did ` 


not operate to defeat the absolute estate conferre 

800, col. 1] `: 

Per Kanhawa Lal, J —That .the deceased had ` 
not in any way contravened the provisions of. the 

Will, inasmuch as he did not make any adoption ` 
from-outside the family, and the mere ‘fact that 


- he could not adopt from among the persons specifi- 


- ed in the Will for the reason that no such person 


" 


existed did not attract the operation” of the. 
defeasance clause in the Will [p. 807, col. 2.] ' 


; ; z- 
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A defeasance clause must be strictly" construed 
if its- effect 18 to. divest 8 person in whom an 
estate has alieady vested, and a penalty, which . 


applies to oge state of circumstances, cannot 
enforced in another state of ‘facts. [p. 807, col. 2.] 


i First: appeal from: a decision of the 
Subordinate Judge, Saharanpur, dated 
the 6th May 1921. + cc. sc 


. Messrs. -B. E: O'Conor, Surendra Nath - 


Sen and Dr. 
Appellant. ' f 
Sir Tej Bahadur Sapru and Mr. Peary 


K. N.-Katju, for the . 


Lal Banerji, for the Kespondent.- 


he , JUDGMENT. š 

Lindsay, J.—The plaintiff in the suit 
out of which this appeal has.arisen ig 
one Lala J&neshar Das.and the defendant ^ 
Musammat Phul Kunwar alias Phulwanti 
Kunwaris the widow of the plaintiff's 
-deceased brother Lala Badri Das. 
. The father of the plaintiff and Lala 
-Badri Das was one Lala Paras Das, who 
.died ón the 2nd of May 19083. ‘Paras 
Das, in addition to the plaintiff arid Badri 
Das, left another son-named Dharam Das 
who died several years before the present 


-guit was brought. 


At the time of their father's death 
Badri Das and .Janeswar Das were 
minors. “ Ë l y wr e 

On-the 16th-of November 1902 Lala 
Paras Das executed a Will dealing with 
‘all the property-belonging to himself and 
sto the joint family. He executed a 
“codicil to this Will on the 12th of March 
1903 and a second codicil’ on the, 17th- of ' 

The Will and the codicils were deposit- 
ed in the Office of the District Registrar 
of Saharanpur and were.opened in the 
presence of one Girdhari Lal on the 9th 


"of May 1903. Girdhari Lal, under the 


Will of ‘Paras Das, had been appointed. 


` the guardian of his two. minor sons Badri 


Das and Janeshar Das and it is proved. 
that Girdhari Lal was a witness to the: 
first and second codicils though he does 
not appear to have witnessed thé Will of 
the 16th of November 1909. . 

On the.15th June 1903 Dharam Daa 
the eldest son of Paras Das, filed a suit 
for partition in the- Court of the: Subor- 
dinate Judge of Saharanpur. : That suit 
was numbered-as Suit No. 96 of 1903 and 
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a certified copy of.the plaint, Exhibit C, 
is to be found at page 135 of the printed 
record. 

The original defendants to this suit 
were the two minor brothers of the plaint- 
iff, and when the suit was first institut- 


ed, their mother Musammat  Ruhli 
Kunwar was appointed as their guardian 
ad litem for the suit. Ruhli Kunwar, 


however, asked to be joined asa defend- 
ant to the suit in order that she might 
establish her right as a Hindu widow to 
a share on partition. Her application to 
. be madea defendant was accepted and 
the consequence. was that Girdhari Lal 
was appointed the guardian ad ltem of 
one of the minors Badri Das whilst one 
Jambu Das was appointed the guardian 
ad litem of the other minor Janeshar 
Das. 

The defendants to this partition suit 
did not put in any written statement but 
on the 17th July 1903 a petition of com- 
promise was put in before the Subordi- 
nate Judge and on the same date appli- 
cations-were made by Girdhari Lal and 
Lala Jambu Das for permission to engage 
in the compromise on behalf of the minor 
defendants. 


The original record of this partition 
suit was before the Court below in this 
. ease and has been produced before us, 
and it appears that this petition of com- 
promise, after having been put into 
Oourt on the 17th July 1903, was order- 
ed to be put up again on the 28rd of 
July 1903. The case was not taken up 
on that date but on the following date, 
namely, the 24th of July 1903 and on that 
date the Subordiate Judge made a record 
of his proceedings which is to be found 
_in Exhibit F at page 151 of the printed 
‘record. ` 


At the present sase it is not necessary 
to describe in detail what was done with 
reference.to this petition of compromise. 
It is sufficient to say that on the date in 
question, that is to say, the 84th July 
certain items of zemindari and house 
“property were allotted to the three sons 
of Lala Paras Das, Lots were drawn in 
‘the presence of the’ Court and in the 
presence of the guardians and the 
Pleaders who’ were concerned. 
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of the 
made in favour of one or other of the 


. to her. 
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The learned Subordinate Judge then 
proceeded to make an order for the ap- 
pointment of a Commissioner who was to 
arrange for the division -of the rest of 
the family property including moveables, 
debts, etc., and ultimately on the 19th 
December 1904, a complete division of 
all the property having been effected, a 
final decree in the partition. suit was 
drawn up. A,copy of this, Exhibit A, is 
to be found at page 209 of the printed 
record. This decree embodies the com- . 
promise arrived at on the 17th July 
1903 and describes in detail the various 
properties allotted to each of the parties, 

It may be noted here that after the 
lots relating to the eemindari property 
‘were drawn on the 24th July 1903, appli- 
cations were made to the Revenue Court 
by the various parties in order to obtain. 
mutation, and there are on the record 
several copies of the orders which were 
passed showing that mutation in respect 
revenue-paying property “was 


sons. The orders purport to have been 
based on the title of the sons by way, of 


inheritance and partition, 


There can be no doubt that the parties 
got possession of these properties im- 
mediately after the 24th July 1903 and 
remained in possession in accordance 
with the decree, i ` 


It has been mentioned already that 
Musammat Ruhli Kunwar had applied to 
be made a party in the partition suit in 


order that she might claim the one-fourth 


Share which she was entitled to have 
under the Hindu Law. The decree, how- 
ever, shows that no fractional share of her 
deceased husband's property was allotted 
In lieu of her share she accepted 
an arrangement for maintenance by which 
each son was to put her in possession of 
certain items of property qut of the shares 
allotted to him in order that she might 
enjoy an income of Rs. 1,200 per annum. 
The arrangement was that on the death 
of the lady these items of property were 
to revert to each of her sons. There was 
afurther arrangement provided by the 
decree for the lady's residence if she 
elected not to live with one or other of her 
sons, 
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Since thé time this partition; decree: was 
made, Dharam Das has diéd.'In the 
month of November 1903 Dharam ‘Das’s 
wife, Musammat “Bachcho Kunwar, 
brought a suit against. her husband for 
possession of certain items of property 
comprised in the shares allotted to him 
under-the partition decree. ‘She lost her 
suit in the Court of first instance buf in 
appeal she got a decree from this Court 
pe the copy of High Oourt's' decree 

xhibit 5 at page 229 of the record). 
The date of this decree was the, 15th 
January 1906. 


. Musamimat Bachecho Kunwar i ‘still 
alive and in possession of the property. 
which ‘she obtained under this: decree 
and is ‘also -in .possession of whatever was 
left of the: rest ofthe share .allotted to 


Dharam Das at the time of the partition.: 


It is in evidence that a great deal of the 
property which Dharam Das got on parti- 
tion was alienated either during his life- 
. time or after his death for the Durpose of 
satisfying his debts; 


Dharam Das, it is to be aina here, 
died without leaving any male issue. 

` The second son Badri Das died in the 
month of April 1920 le&ving'& "widow, 
the present defendant- appellant, and a 
daughter. He left no male issue. ~ 

Having -recited these facts by way of 
introduction, I turn now to thie nature of 
` the claim: ix the present suit. ` 


The property in suit is a ‘portion of 


certain property "which came .to Lala 
Paras Das in~ the following way : It 


appears from a pedigree which is set out’. ' 


at pago. 54 of "the printed ‘record that 
one Pardaman Kunwar was a collateral 
relation. of Lala Paras’ Das. He and 
Paras Das, were descended from a com- 
mor ancestor, one Lala’ Din Dayal.. 

- Pardaman Kanwar died posséssed of 
an estate: , He left:ño male issue and 
the;result was that ón-his death the pro- 


perty came into’ possession of his mother: 
‘This lady: 
died on the 25th June 1898. Thereüpon: 


Musammat Jawantri Kunwar. 


a suit was “brow ht by, Lala Paras’ Das 
and his cousin Lala: Umrao “Bingh-for 
possession of the property which, had 
belonged to Pardaman Kunwar. This 


was Suit no 1 of 1898 instituted “in the: 


90. 
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Court of "T District Judge of Baharan- 


' pur on the 6th of August 1898. 


That ‘suit was contested by a minor 
named: Dip Chand who resisted the claim 
on the ground that he had been taken 
in -adoption : by "Musammat Jawantri 
Kunwar. The plaintiffs in that suit 
denied , the adoption and laid claim to 
the whole of' the .property as being. 
collateral heirs of equal degree. Each 
of them claimed, one-half of the entire 
estate of Pardaman Kunwar.. The claim 
was valued at Rs. 6,60,000. 

A compromise was arrived at between 
the parties and the decree of the Court 
of the District Judge is to, be fourid at 
page 5! of the record. It is marked 
Exhibit 6.° Roughly. speaking, the result 
of the decree was to give to each of the 
plaintiffs, namely, Paras Das and Umrao 
Singh, a 4-annas share in the immoveable 
estate- of Pardaman Kunwar, The re- 


. maining: moiety was to becoma. the pro- 


perty of the minor defendant. Dip Chand. 
The value of Parás Das's share came, 


therefore; to about Rs. 1,65,000 and it is 


this property which is ‘referred to by. - 
Paras.Das.in his Will as the property he 
inherited. from Pardaman Kunwar. In 
referring to this property I shall describe 
it in this judgment as the -Pardaman '' 
Kunwar property. 

Turning now’-to- the Will which was 
made’ by. Lala. Paras -Das, it appears 
that- the testator “purported to dispose ' 


.of this property as wellas the ancestral 
` property of the family. : 


It wasthe desire ot the testator that 
after his death the whole property, that 
is- to say; the ancestral property- and : 


` the ` Pardaman Kunwar property should 


þe divided in equal :shares among his. 
three sons’ and in order- to secure a fair 
division of the property and -tò ‘avoid’ : 
disputes - afterwards at the time of parti- 
tion; Paras’ Das drew up certain ists of 


: the immoveable property and expressed. 


his -desire that the property.shóuld be’ - 
divided in accordance with the’ Scheme ! 


- of division set out by him in the ` Will. 


“He -drew up three lists ofthe zemindari 
property and three ‘other lists of house’ 
property and directed that lots should 
be drawn for, the purpose of ene 


^ 
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. their due shares of each kind of property 
to the three sons. , 
. In the present suit the plaintiff 
Janeshar Das, treating this Will as being 
a valid document in so far as it purports 


to dispose of the Pardaman Kunwar . 


property—this being according to the 
plaintiff's case the self-acquired property 


of Lala Paras Das—claims that, on the. 


‘death of Badri Das, his. brother, he. is 


. entitled to get the property in suit which 


was in Badri's' possession, and for this 
purpose he relies upon clause 13 of the 
Will to which reference will. hereafter 
be made. . f i 

It is to be understood that the claim 
of the plaintiff is canfined to that portion 
of.the immoveable property originally 
belonging to Pardaman Kunwar which 
was allotted to Badri Das under the parti- 
tion decree, : š 

Such being the nature of the plaintiff's 
claim, I turn now to the defence to the 


. action which was set up by Musammat. 


‘~Phulwanti Kunwar, the defendant, ` 

She pleaded in the first instance that 
the Will upon which the plaintiff ‘was 
relying was invalid inasmuch as ‘the 
entire - property described in the Will 
was joint ancestral property -over which 
Lala Paras Das had no disposing power. 
She’ next pleadéd that in any case the 
direction contained in clause 13 of the 
‘Will ‘was’ invalidi inasmuch as it pur- 
ported to lay down a scheme of devolütion 
‘contrary to the Hindu Law of inheritance. 
The third’ plea was that, :&ffect having 


been given to the partition decree and the ` 
position of the parties ‘having been" 


altered, it was no longer competent ‘to 
the plaintiff to-rely uponthe Will and 
= ignore the partition decree. She further 
: set up a defence that being still corn- 
petent to make. an adoption to her 
husband, clause .13 of the Will upon 
which. the plaintiff was relying could 
not -be enforced. And lastly she took up 


the line that after the death ‘of Lála- 


Paras Das, the sons had- ignored the 
< Wil and had made a division of the 
entire property which had been carried 
out'under the decree of a competent 
Court passed upon a compromise. She 
‘pleaded that the plaintiff was not entitled 
"fo go behind-the decree which was made 
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in December. 1904, 16 years before the ` 
suit, and that he was not entitled, there- 
fore, to maintain the present suit. . z 

The Subordinate Judge overruled -the 
pleas for the defence and has decreed 
the plaintiff's claim. : 

He has found ‘that the Pardaman 
Kunwar property was the self-acquired 
property of Paras Das and. that. he. 
was ‘entitled to dispose of it: -by 
his Will. The execution of the Will 
was proved (and this is not:& matter 
in dispute in this Court) The Sub- ` 
ordinate Judge was further of opinion 
that the decree in the partition suit 
was no bar to the maintenance of the pre- 
sent suit, holding that the compromise 
which was embodied in the decree was 
not binding upon the minor parties be- 
cause the leave of the Oourt had not beén 
‘sought and obtained’ by those who were 
representing the minor defendants in 


. that litigation as guardians ad litem.. A 


further ground upon which he héld the 
decree not to: be binding was that the 
Subordinate Judge who ‘decided the 
partition suit could notand did not pur- 
port to deal with or adjudicate upon 
what the Court below describes as “the 
reversionary rights of the minor defend- 
ants". The learned Judge was further © 
of opinion that the altered ‘situation - of 
the- parties which was created - by this 
partition decree could-not stand in the 
way of the plaintiffs claim in this case 


‘go as to deprive him of his. right under 


the Will to recover the property in suit, 
And, lastly, on his- interpretation of- 
clause 13 of the Will, he held that -the 
plaintif -was "entitled to a decree. un 

These findings of the Court below are 
challenged in appeal. TENE 

I think it will be convenient ‘to deal 
first with the issue raised in the first. 
groünd taken in the memorandum of. ap- 
peal. . ° ES oh 
- The plea is that the Court below was 
wrong in holding that the property which 
originally belonged to Pardaman Kun war . 
and which came into the possession of 
Lala Paras Das was his self-acquired 
property. Itis pleaded that-on the evi-- 
dence it, is established that this property 
was acquired by Paras Das with -the aid 
of joint family funds and that in any case 


E 
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it Had' been thrown by-him into the 
common stock, the result being that he 
was not competent to dispose of this 
property by Wil. - ` ] 

Ihave already mentioned that the Sub- 
ordinate Judge on this'issue found that 
the property was self-acquired property. 

There can be no doubt that the title 
:under which Paras Das had & right to 
claim this property was a title by col- 
lateral inheritance and-if after.the death 
‘of the widow, Musammat Jawantri Kun- 


war the property had come to him with- ` T 
.forward for the purpose of showing that 


outcontest, it would, without question 
have been self-acquired property in his 
hands. AM A : 

Itis the fact, however, that Paras Das 
had to resort to litig&tion in order to 
obtain a share of.the property in question 
and it has, therefore, to be considered 
how this fact has any bearing upon the 
position. I - : 

The case for thé defendant in this mat- 
.ter is that the property must be treated 
83 joint family property on the ground 
that money belonging to the joint family 
.funds was spent in acquiring it. It is 


said that for the purpose of prosecuting ` 


the suit, to which I have already referred, 
<a sum of Rs. 9,000 or Rs. 10,000 was spent. 
On the other hand, the case which the 
plaintiff sought to make out by his evi- 
-dence was -that while a.sum of money 
was taken in the ftrat instance from the 
joint family cliest by Lala Paras Das, it 
was taken merely by way.of' loan and 
certain evidence.was put forward for the 
purpose of showing that the money so 
e sms: wasre-paid into the joint family 
fund by Paras Das in the course of & 
year or two, the re-payment being made 
out of the annual income of the property 
.-which Paras Das obtained as the result 
of his suit. . Í - 


The evidence on this point is somewhat 


meagre. There ought-to have been docu- 
1nentary evidence in the shape of account - 
books which would. have settled .this 
‘question once-for all- Neither side pro- 
-duced’ any account-books in the Court 
below. "The plaintiff produced - no’. ac- 
„counts himself but called upon the defend- 
ant 
"nene on the ground that there were no 
4Bocount-boeks «in her possession. The 


— 
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plaintiff did not.go into the witness-box 
to deny that.he had .got any accounts. 
The positibn is an unsatisfactory one’ for 


‘there cannot be the leást doubt that the 


account-books belonging to the joint 
family were divided at the time of the 


“partition into three lots; one -lot being 


assigned to each of the sons:- 
The question, therefore, has to be de- 
cided upon the evidence of two witneses 
named  Hardwari Lal and Atma 
Ram. ‘ š ] 
The 'witness Hardwari Lal was put 


in order to prosecute the suit Paras Das 
had borrowed Rs. 9,000 or Rs. 10,000 
from the family fund and had re-paid this 
amount a year or two after. The sub- 
stance of the evidence given by this 


“witness is this, that in the year 1903-04 _ 


-he Had'oecasion to examine the family 
accounts in the course of a suit which 
was brought by  Musammat Bachcho 


-Kunwar against her husband Dharam 


Das. The evidence which he has given 
in this trial ‘consists of statements re- 
garding the entries which -he saw in 
the family accounts at the time above- 


mentioned which was some 17 years be- 
fore the date upon which he was giving 


his evidence. . oe ; 

I have already referred to the suit 
which Musammat Bachcho “Kunwar 
brought against her husband Dharám Das 
and referred to thé fact that this lady 
got a decree- against. her husband from ' 


` the High Courtin appeal. A copy of the 


judgment of the High Court is on the 
record [see Exhibit 5, page 229 ,of the 
printed record Bachcho Kuarv. Dharam 
"Das-(1). A perusal of that judgment 
shows that in that suit the account- 
‘books of the family, or some of them, 
were before the Court. In the High 
Court's judgment’ we find . references to” 


.entriea in those account-books. 


It is argued, however, on behalf of 
the defendant-appellant that the state- 
ment of Hardwari Lal that he-saw and - 
examined those.accounts during tlie trial © 
of the suit in 1903-04 cannot be accept- 
ed. It is pointed‘out that he spoke of 


(1) 28 A. 347; 3 A. L. J. 155; A. W, N (1908) 
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“his inspection of the acċount-books 


having taken place in the early part of 
the winter of 1903-04 and it is argued 
that it has been -proved by a reférence 
to the record of that suit that the account- 
books were not brought into Court in 


that suit till the month of February 
1904. ‘ š 


. l am not disposed to pay any serious 
attention to this objection to Hardwari 


Lal's evidence and the Court below made. 


light of it. After all Hardwari Lal was 
being examined some 16 or 17 years 
after the date of the earlier suit and it 
is possible that his memory might have 


failed him with regard to the date on- 


which he saw the accounts; and as the 
‘Court below observes, it can hardly be 
doubted that if he desired to do so he 
could have had access io the account- 
books without applying to the Court for 
‘permission to inspect them. The evi- 
dence shows that hehad been an accountant 
in the family and his story is that in that 
earlier suit he was asked by Dharam Das 
to examine the account-books in order 
to see whether-Paras Das had. borrow- 
ed money from the joint family fund 
for the purpose of prosecuting this suit 
and in order to ascertain how the income 
of the property had beer dealt with by 
Paras Das after he had got his decree. © 

: Iam not prepared to reject Hardwari 
Lal’s evidence as false evidence on this 
account. At the same time -it has to be 
admitted that the value of his evidénce 
rests upon whatever confidence can be 
placed upon the'accuracy of his memory, 
and it is fair to mention herë that at the 
time Be was giving his evidence in the 
‘Court below he was still in the employ- 
ment of the plaintiff Janeshar Das with 
whom he has been in service, he says, 
since the year 1903. 


The substance of the’ statement made. 


by Hardwari Lal is that Paras Das kept 
two sets of accounts; one set belonging 
to the family business which was that 
of banking, and the other set consisting 
of the books of his private accounts. The 
° witness says that Paras Das had a 


separate ledger account of his own in’ 


the family account-bodks and he deposed 
that having seen these accounts in the 
course of the suit brought by Bachcho 


rye . 
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Kunwar against her husband, he remem-: ` 


bers that the entries showed that Paras 


Das had borrowed Rs. 9,000 or Rs. 10,000 


from the family fund and had re-paid 
this sum out of the income of the Par- 
daman Kunwar property. He states that 
the amount which was borrowed by Paras 
Das for the purposes of that litigation 
was shown as a debt in the personal. 
acccunt of Paras Das with the family 
until it was re-paid, ^ =“, | 


It may be mentioned hefo that Hard- ` 


wari Lal does-not appear to have been 


examined as a witness in. the suit brought ` 


by Bachcho Kunwar against her hushand. 


The statement of this man is the only ` 
evidence upon the record to show that. 


in order to prosecute the suit for the 
Pardaman Kunwar property Paras Das 
borrowed & sum of money from the joint 
family funds and re-paid it. The evi- 
dence of the other witness Atma Ram, 
which I shall notice presently, does not 


touch upon this point. Atma Ram in the ` 


witness-box would not commit himself 
to any statement regarding particular 
entries -in the account-books and so he 


` could not say whether any definite sum. 


had been borrowed by Paras Das and 
re-paid.to the joint fund. In cross- 


` 


examination he stated definitely that he” 


could not remember having seen any 
entries relating-to this particular sum 
of money. pu. S cune eid 

In the Oourt below the: decree ofthe 
High Court which was passed in the 
appeal brought by: Musammat Bachcho 
Kunwar against her husband Dharam 
Das (Exhibit 5 at page 229) was put forward 
on behalf of the plaintiff as evidence 
for: the purpose of showing that the 
Pardaman Kunwar. property was the self- 
acquired property of Lala Paras Das. 


The Judge of the Court below says in - 


his judgment that the High Court -in 
that case distinctly found that the pro- 
perty, which came to Paras Das from 
Pardaman Kunwar was salf-acquired 


property and had never been treated as , 


joint family property. The learned Sub- 
ordinate Judge goss on to say. that the 
decision:of the High Court is the best 
guide in this case. `` i 

I take it, therefore, that the learned 


Judge of the Court below admitted this | 


d 
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` judgment in evidence against the defend- 

` ant. 
&nd in my opinion rightly, that this 
judgment was not admissible as evidence. 
It clearly was not a judgment inter partes 
` nor is it claimed that the judgment could 


in any: way operate as res judicata. On’ 


the other hand, it has been contended 


on behalf of the .respondent here that 


the judgment fis admissible under sec- 
tion 13 of the Indian Evidence Act and 
reference is made to the doctrine laid 
down in the Full Bench. case of Collector 
of Gorakhpur v. Palakdhari Singh (2)... 

Speaking for myself, I cannot accept 
the contention that there is anything in 
that ruling which would justify the ac- 
ceptance of the High Court's judgment 
in this case as evidence relevant to the 
issue, that issue being whether the Parda- 
man Kunwar property was acquired 
at the expense of the joint family funds 
or not. I do not think thatiany state- 
ments relating to the entries in the 
account-books contained in the judgment 
of the High Oourt are receivable in 
evidence upon this issue. 

It is quite true that we mav look at 
this earlier judgment of the High Court 
as a guide to the principles which should 
be observed in applying rules of law to 
particular facts but I cannot treat as ad- 
missible in this suit. any statements con- 
tained in a judgment relating. to a case 
in which the parties now before me were 
not concerned. - That judgment’ is res 
inter. alios acta. 

We have, therefore, on this part of the 
case only the bare statement of Hardwari 
Lal which am not prepared. to accept 


as sufficient proof of the fact: that the | 


Pardaman Kunwar property was &cquir- 
. ed by Paras Das with money. borrowed 
from the firm which he 
re-paid. As Ihave mentioned, he is 
a servant of the plaintiff and, therefore, 
likely to be partial and he has to 
rely upon his recollection of some 


. accounts which he had seen. some 17 or . 


18-years before he gave evidence.. It 
appears to me by no means improbable 


that the knowledge which Hardwari Lal: 


displayed in the witness-box in the Court 


[5 12 A. 1; 6 Ind, Dec. (&8) 751, 
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below w Was derived from the statement of 
facts cont&ined in the High Court's 
judgment in the appeal in the case of 
Bahcho Kunwar v. Dharam Das (1)a 
copy of which as I have stated, -was 
ase in evidence in the Court be~, 
ow. 

I think it safer’ to discard altogether 
the evidence of Hardwari Lal. : 

Pausing here, therefore, and consider- 
ing the situation in thé light of the evi- 
dence so far referred to, it seems to me 
that.-it must stil be taken that the 
property which Paras Das undoubted- 
ly acquired under a title as collateral 
heir was his self-acquired property. 

It does not, however,-follow that be- 
cause the property when it first came into 
the hands of Paras Das was self-acquired 

. property, it necessarily remained so, and 
here we have the further case for the 
defendant, namely, that there “is satisfac- 
tory evidence on the record to show that 
after the property had been acquired by 
Paras Das it was dealt with by him as 
joint family property. In other words, 
it is claimed to be proved that Paras 
Das threw this property into the common . 
stock. 

As against this the plaintiffs case is - 
that the same evidence shows that Paras 
Das never treated this property otherwise 
than his self-acquired property. 

How does the evidence stand on this 
point? 

The principal witness is Atma Ram 
whose name I have already mentioned. 
He had been, as- he says, a karinda of 
Paras Das and he knows about the “ac- 
counts which were kept in the lifetime 
of Paras Das. He speaks of two sets of 
accounts (1) the accounts belonging’ to 
the. firm which carried on business‘under 
the name of Paras Das. Bahadur Singh, 
the joint family business of which Paras 
Das im his‘lifetime was the head, and (2) 
the separate accounts of his own property 
képtby Paras Das. 

According to.this witness Paras Das 
had separate account books in order to 

maintain a separate record of the income 
of the property which he had got in the 
litigation against Dip Chand, and here it 


-- may be observed that there does not ap- 


~ pear to have been any .occasion ‘before 
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this for Paras Das to maintain a separate 
account of his own property foy there is 


nothing to show tHat before he got this. 


Pardaman Kunwar property by suit, 
he had any separate property of his own. 


In addition to the separate set of ac-.- 


counts which Paras Das maintained, the 
witness says that Paras Das kept a perso- 
nal account with his own firm of Paras 
Das-Badri Singh. 

"Speaking of.the income ofthe Parda- 
man’ Kunwar property, the witness states 
as follows:— j 

“Tn the account-books of the firm there 
was an exclusive account of Paras Das 
and the income of the property of Parda- 
man Kunwar was first credited in the 
account-book of the firm of Bahadur 
Singh-Paras Das and then it was entered 
in the account-book of the set of ac- 
counts which constituted the basta of 
the income from the Pardaman Kunwar 
property." 

From this it is to be gathered that as 
the income was received from this pro- 
perty; it was credited in the first instance 
in the private banking account which 
Paras Das kept with his own firm. Paras 
Das might very well bank his money 
with his own firm for the business of the 
joint family was a banking business and 
his keeping his account in this way would 
not necessarily indicate that he was 
throwing the income of the Pardaman 
Kunwar property into the common 
stock. i I 

But there are certaiu other statements 
made by this witness which according 
to the argumentson behalf of the appel- 
lant conflict with the above description 
of the course of business and these other 
statements have been seized upon in 
order to support the defendant's case. 
On the whole Iam of opinion that the 
witness intended to adhere to the first 
description he gave of the system of ac- 
counts kept by Paras Das . 

The witness says in cross-examination: 


“Before the property of Pardnman ` 


Kunwar was received, the income of each 
of the villages in posséssion of Paras Das 
was credited in the account-book of 
Paras Das-Bahadur Singh. (That is the 
amily account). It was not credited to 
Paras Das," ' 
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That would necessarily be so for, as 
has been said, Paras Das does not appear 
to have had any separate property of his 
own before he acquired’ the Pardaman 
Kunwar property, and as the witness says, 
a separate account of the income ofthe 
ancestral villages was maintained in the 
family account-books. I take the witness 
to mean, therefore, that when Paras Das 
eame into possession of this- Pardaman 
Kunwar property, he began to-bank the 
income of it with the firm and the entries 
relating to this income were credited in 
his personal account with the Bank. 

The principal statement of this witness, 
upon which the learned Counsel for 
the defendant have fastened, reads as 
follows.— 

“Dip Chand was a minor when the case 
was started. Makund Lal is Dip Ohand's 
natural father. Paras Das was under the 
impression that on Dip Chand’s attaining 
majority Makund Lal would again raise 
a dispute. Paras Das had opened sepa- 
rate account-books for the Pardaman 
Kunwar property so that the income 
from that property might be ascertained.” 

Weare asked on the strength of this 
statment to hold that the only explana-. 
tion of the separate accounts of the Parda- 
man Kunwar property is that they were 
maintained merely for the purpose of 
meeting a suit which might be raised 
afterwards at theinstance of Dip Chand 
or his father for the purpose of setting 
aside the compromise decree which was 
passed in the year 1898 in which event 
Paras Das might have been called upon 
to account for the mesne profits of the 
property. And so itis argued that in 
the circumstances we should, as it were, 
regard the separate accounts as having 
been kept purely forshow and to hold 
that the income fróm tbe Pardaman: 
Kunwar property wasreally commingled 
with the income from tle joint family 
villages. 


Iam notprepared to accept this asa. 
fair interpretation of the evidence of 
Atma Ram asawhole. He does not say 
that the income of the Pardaman Kunwar 
villages was confused with the income 
of the family villages. On the contrary, 
I understand him to say just the reverse. 


Vol. 83] 


PHULWANTI KUNWAR vV. JANESHAR DAS. 


` The income of the Pardaman Kunwar 


villages, instead of being entered in the 
account, relating to the ancestral villages, 
-was brought into the separate personal 
account which Paras Das kept with his 
own banking firm. That he had such 
an account is well-established. 

We have not beenreferred to any other 
evidence in this connection except that of 
Hardwari Lal upon which J am not pre- 
pared to rely but I believe the evidence 
of Atma Ram and so far as it goes it 
leads meto the conclusion that in the 
matter of keeping the accounts relating 
to this Pardaman Kunwar property, Paras 
Das was treating the property as separate 
and self-acquired. There is no evidence 
to satisfy me that there was any such con- 
fusion of income in the accounts of the 
Pardaman Kunwar and the ancestral pro- 
perties as would justify the conclusion 
that Paras Das had thrown this property 
into the common stock. 

-The fact that the same staff of servants 
carried out the ' business of collecting the 
revenue of all villages together and that 
no partof the cost of maintenance of 

. this collection staff-was debited against 
the private account of Paras Das would 
not be any safe ground upon which to 
found the conclusion that the property 
was thrown into the common stock 

There remains the question of the Will. 
Is there anything in that document which 
affords ground for holding that Paras Das 
had amalgamated his self-acquired with 
the joint property of the family ? 

On the one side our attention is drawn 
to the declarations contained in the Will 
to the effect that Paras Das still con- 
sidered the Pardaman Kunwar property 
to be his self-acquired property with 
which he could do what he liked. On 
the other side stress is laid upon the 
manner in which Paras Das dealt with 
the property in his Will when he comes 
to, express -his intentions regarding its 
disposal. Speaking for myself, I think it 
would be difficult to deduce from the 
language of the Will the conclusion that 
Paras Das had thrown his self-acquired 
property into the common stock. It is 
no doubt the fact that in drawing up 
his scheme for the division of the pro- 
perty he lumped both kinds of property 
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together in such a way as to award 


.unequal shares, In two ofthe lots there 


is-a preponderance of ancestral property: 
In the third lot, which ultimately fell to 
Badri Das, the proportion of the Parda- 
man Kunwar property which was award- 
ed to Badri Dascomes to something like 
70 per cent. At page 36 of the printed 
record theré isa statment showing the 
composition of the various lots of 
zemindari property prepared by Lala 
Paras Das in his Will and in accordance 
with which ‘the property- came to be 
divided eventually under the partition 
decree. . 

I admit that there is some substance in 
the argument which is founded upon the 
method by which Paras Das was seeking 
to dispose of the entire body of property 
consisting of the ancestral and self-acquir- 
ed property. On the other hand, it is to be 
remembered that Paras Das was dealing 
with the property by a Will which he was 
at liberty to revoke at any time before he 
died. Ona review of the whole of the 
evidence relating to this issue, I come to 
the conclusion that it cannot be said that 
there is any clear proof that before his 
death Paras Das threw this Pardaman 
Kunwar property into the common stock 
and it seems to me, therefore, that it 
being admitted in the first instance that 
this property having come to Paras Das 
by a title based upon collateral inherit- 
ance, the presumption that such property 
was his self-acquired property has -not 
been overturned by any evidence which 
is available in his suit. I, therefore, 
find that the Pardaman Kunwar 
property at the death of Paras Das was 
still his self-acquired property. 

I come now to deal with the second 
important question which arises for 
decision. This question is raised in 
different ways in the 2nd, 3rd, 4th, 5th 
and 6th grounds of the memorandum of 
appeal which relate to the effect of the 
decree passed in the, partition suit on 
the 19th of December 1904. As I have 
mentioned already, the. broad case-put 
by the defendant in the Court below was 
that the existence of this decrec was a 
bar tothe present suit, and in the sixth 
ground of the memorandum of ,appeal 
the plea.is taken that the. Subotdinate 
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Judge was wrong in fact in holding that 


the leave of the Court had not been 


sought and obtajned by the guardians 
ad litem of the minor defendants in that 
suit to the compromise which was ulti- 
mately embodied in the final partition 
decree. 


, Before proceeding to discuss the effect. 
of the decree in question, mention must 


be made of. our order of the 29th 
February 1924, passed upon a petition 
presented to us on behalf of the defend- 
ant-appellant for the admission of 


° certain additional evidence relating to 


the question of fact whether the sanction 
of the Court had been sought and 


- obtained to the compromise which led 


up to the final partition decree. 

In the order just referred to, we have 
given our reasons for admitiing fresh 
evidence, and it may be said at once 
that this evidence clearly establishes 
that the two guardians ad litem of the 
two minor defendants in this partition 
suit (Suit No. 96 of 1903) did inform the 
Court that they proposed to enter into 
& compromise and did ask for leave to 
do so,and it is further established that 


. on each of the applications presented by 


the two guardians ad litem, the Subor- 
dinate Judge recorded an order signed 
by him saying that the reasons for 
entering into & compromise were good 


` and sufficient (wajah maqul hai) and 


. instance. 


that he accorded 


sanction in each 


In dealing with this question, there- 
fore, I disregard as erroneous the state- 
ment made by the learned Judge of the 
Oourt below that the permission of the 
Court to enter into this compromise was 
not sought and obtained by the two 
guardians ad litem, Lala Girdhari Lal 
and Lala Jambu Das. 

I proceed now toa consideration of 
the facts which have to be dealt with in 
connection with this suit for partition. 
We have it in the first place that the 
suit was filed by Dharam Das, the eldest 
son of Paras Das, on the 15th June 1903, 
some six weeks after his father's decease 
(see plaint, Exhibit O, page 135 of the 
printed record) 'It has already been 
mentioned that the original defendants 
were the two minor brothers. of. the 
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plaintiff and that subsequently Musammat 
Ruhli Kunwar, their mother, was im- 
pleaded as she was a necessary party 
being entitled under the Hindu Law to 
claim one-fourth share of the property. 
Mention has already been made ofthe 
&ppointment ef Girdhari Lal and Lala 
Jambu Das as guardians ad litem to the 
minors Badri Das and Janeshar Das 
respectively. With regard to Lala Jambu 
Das it should be mentioned here that 
Girdhari Lal had' been appointed the 
guardian of both the minors under the 
Willexecuted by Paras Das and it must 
also be mentioned that Lala Jambu Das, 
who with the consent of Girdhari Lal 
was appointed guardian ad litem of 
Janeshar Das in the partition suit, was 
the maternal uncle of the girl who after- 
wards married Janeshar- Das, Janeshar 
apparently was not married at the time 
the suit was brought. In his application 
to the Court Jambu Das described him- 
self as being a well-wisher and a relation 
of the minor. 

It is clear that the plaint which was 
filed by Dharam Das in the partition 
suit makes no express -reference to the 
Will of Paras Das. It was stated in that 
plaint that Paras Das and his sons con- 
stituted a joint Hindu family at ihe 
time of the former’s death and that the 
property sought to be divided was joint 
ancestral property. . 

In paragraph 8 of that plaint Dharam 
Das expressed his willingness to accept 
as his due sharé the properties men- 
tioned in one or other of the several lista 

-which were attached to the plaint and 
he offered to accept a division by drawing 
oflots if the parties were agreeable; 
otherwise he stated that if a division 
was not made in the way so proposed, he 
would insist on the Court's proceeding to 
divide the entire property so asto give 
him his share of one-third. — 

It must be mentioned here that the 
lists which were attached to Dharam 
Das's plaint corresponded. exactly with 
the lists set out in the Will of Paras Das; 
thatis to say, there were three lists of 
the zemindari property and three correg- 
ponding lists of house property. So while 
it may be that there-was no express 


` 


. reference to the Will in the plaint,it is- 
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absolutely certain that Dharam Das and 
the other people who were concerned in 
. this guit, knew all about the Will. I have 
. already mentioned that the Will had been 
deposited with the Registrar of Saharan- 
pur and was opened by him in the pre- 
sence of Girdhari Lalon the 9th May 
1903, one week after the death of Paras 
Das. Girdhari Lal, as I have said, had 
been appointed guardian of both the 
minors under the Will and he was also a 
witness to the two codicils. There can 
be no doubt whatever that Girdhari Lal 
knew all about the Will and its contents 
and. he has admitted so much before 
us when we examined him in this Court. 


Itis true that there isno direct evi- 
dence to show that Lala Jambu Das was 
cognizant of the Will and certain state- 
ments made by Girdhari Lal before us 
might be taken to indicate that Jambu 
Das was not aware of the provisions of 
the Will but it appears to me that the 
circumstantial evidence in the case leads 
to the conclusion that the Will and -its 
provisions were well-known to Dharam 
Das and to the two guardians ad litem. 
The recital in the petition of com- 
promise which was filed in the Court on 
the 17th July 1903 indicates that the 
question of the division of the estate 
had been- considered: by respectable 
members of the community ‘and it is 
declared in the preamble of the petition 
that it was with a view to avoid dis- 
putes which would bring about, the 
ruination of the family and would lead 
to many misfortunes that the decision 
to come to a compromise had been arriv- 
ed at. I cannot doubt for a moment that 
the fact that Paras Das had left this 
Will and the two codicils was perfectly. 
well-known to all the members of the 
community who were consulted before 
this petition of eompromise was brought 
before the Subordinate Judge. 


. The plaint was filed as above deseribed 
and no written statements of defence 
were filed. On the 17th July 1903 the 
petition of compromise was put in before 
the Subordinate Judge; & certified copy 
ofitis Exhibit B at -page 143 of the 
record, ' 


.1908 in the presence of the Court. 
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The original record of this suit -is 
before us and we find from areference 
to the ordet-sheet that when the petition 
was put into Oourt on the 17th July 
1903, it was found that the signature 
of Musammat Ruhli Kunwar, who was a 
defendant in the case, had not been 
obtained and in order to get her signa- 
ture it was ordered that the case wag 
to be brought up again on the 23rd of 
July. On the 23rd of July the Judge 
had no time to attend to the case and 
so it came up on the 24th July, I have: 
already indicated briefly what took place 
on that datein the presence of the parties 
and their Pleaders. The proceedings of 
the Court are all set out inthe rubkar 
Exhibit F, printed at page 151. 

Without going into unnecessary par- 
ticulars, the petition of compromise 
informed the Court that it had heen 
arranged that the three sons should 
divide the zemindari and house pro- 
perties in accordance with the lists 
attached to Dharam Das’s plaint, Those 
lists, as I have already said, correspond 
with the lists prepared -by Paras Das in 
his Will. 

The only variation in the scheme 
devised by Paras Das was that under 
this compromise it was agreed that lot 
No. 1 of the house property should be 
assigned without drawing to Janeshar 
Das. Theother lots were to be drawn 
and they were drawn on the 24th July 
Th 
result was that Dharam Das got lot No. 1 
of the zemindari property and lot No. 3 
of the house property. Badri Das got 
lot No. 2 in both properties while Janes- 
har Das got lot No. 3 of the zemindari 
property and lot No. 1 of the house pro- 
perty. I have already mentioned that 
after these lots had been drawn, the. 
Subordinate Judge gave directions for 
the appointment of a-Commissioner who 
was to arrange for the division ofthe 
moveable and other property, and I have 
also referred to the fact that ultimately 
the final partition decree was drawn up 
on the 16th December 1904. 

Itis not and eannot he disputed that 
the three sons obtained possession of 
the property of various kinds in accord- 
ance with the compromise and decree, 


~ 
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` I have referred to the fact that orders 
for mutation were passed thereafter in 
respect of the:zemandari property and I 


- 


have also menticned that Musammat Ruhli. 


Kunwar, instead of getting & one-fourth 
Share which she was entitled to under 
the Hindu Law, agreed by this compro- 
mise to abandon her right to that share in 
consideration of the arrangements which 
were being made for her maintenance 
and residence: 
I have also referred to the- death of 
“Dharam Das and to the fact that his 
widow is still in possession of some 
property which was assigned to Dharam 
Das under this partition, . Badri Das, 
as has been said,-died in April 1920 
and his widow is still in possession of 
the share which was allotted to him 
while the plaintiff Janeshar Das has been 
and is still in possession of the property 
which he obtained under this decree. 
This being the state of things in the 
year 1920 when the present suit was 
filed, the question which arises is-whe- 
- ther. the plaintiff Janeshar Das is entitl- 
ed to go behind the decree and fall back 
upon the provisions of his father’s Will 
in order to succeed on the claim he is 
now making. It cannot be pretended 
that he was not a-party to the decree, 
It is clear that he was and that- he was 
represented in the partition suit by a duly 
appointed guardian ad litem, Lala Jambu 
as 


It is significant that in his plaint in- 


the present suit he makes no reference. 


whatever to the partition suit nor to 
the compromise and the decree both 
of which he effects to ignore, and. the 
first matter to be discussed is whether 
he is entitled to take up this attitude. 
As said already, the learned Subordinate 
Judge appears to have been of opinion 
that he is, on grounds, one of which we 
have shown to be untenable, namely, that 
the decree was not binding because the 
‘permission of the Court. to the compro- 
mise had not been sought and obtained 
by the guardians ad litem. I 
Let us examine the law relating to 
compromise decrees in cases where 
minors are concerned. That law is laid 
down in O. XXXII, r. 7, of the Code of 


Civil. Procédure. This rule says that. 


- 
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not 


no next friend or guardian for the suit 
shall, without the leave of the Court, 
expressly: recorded ‘in the proceedings, 
enter into any agreement of compromise 
on behalf of a minor with reference to. 
the suit in which he acts as next friend 
or guardian, 


Sub-rule 2 provides that any such 
agreement: or compromise entered into 
without the leave of the Court shall be 
voidable against all parties other than 
the minor. It is apparent from this. 
language that a compromise decree 


‘entered into on behalf of a minor even 


-or defect of procedure. 


without the leave-of the Court first 

obtained is not void anda nullity but: 
is voidable only. It is binding upon 

all the parties except the minor and the 

only person who can call it in question is 

the minor himself. Virupakshappa v. 
Shidappa (3). Ifthe minor does not elect 

to avoid the decree,.it will be binding all’: 
round. i 


Now if that is so, whatis the position? 
Clearly it is not open to & minor to treat 
the decree as void and a nullity as has 
been done in the present suit in which, 
as I have said, the plaintiff affects to 
ignore the decree entirely. There is not 
a word in the plaint-to show that the 
plaintiff ‘treats the decree as void or 
even voidable on any ground of fraud 
The decree is 


simply not mentioned at all. In my 


_ opinion that position cannot be assumed. 


The decree being voidable only must be 
treated as binding until "it has been- 
got -rid of and the period for that having 
passed, the plaintiff must now be bound , 
by the decree. At the time of his father's, 
death he was between 8 and 9 years, 
of age (see the statement in the Will). 
He must have been born in the year- 
1894 and must consequently have reach- 
ed the age of majority ia the year 1912. 
Any suit to avoid the decree ought to 
have been brought within ‘three years 
of his reaching the age of majority and 
a suit for that purpose might, therefore, : 


.have been entertained up to the year 


1915, The suit with which weare now 
dealing was filed in the year 1920, 


` 


.(3) 26 B. 109; 3 Bom. L. R. 565, 
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A decree which is voidable can only 
be set aside by & regular suit or by 
bringing an application for review: to 
the | ourt that passed the decree. Neither 
of these courses was open to the plaintiff 
at the time the present suit was filed. 
The-only Article of the Schedule to the 
Limitation Act which provides a period 
of limitation for setting aside a decree 
is.Art. 95 and that applies to cases 
where it is sought to set aside a decree 
obtained by fraud. The period for such 
a suit is three years. This Article could 
have no application to a suit brought to 
set aside the decree with which we are 
now dealing on the ground that it was 
voidable. If there is any period. for 
such a suit, it must be the period pre- 
scribed by Art. 120, and in that case 
a plaintiff would have six years to bring 


a suit from the-date when the right to 


sue accrues. ' 


As, however, Janeshar Das was a 


minor, the period of limitation for such - 


a suit brought by him would be that 
‘which is prescribed by sections 6 and 8 


of the Act and it is clear from those: 


provisions . that in no circumstances 
could Janeshar Das have brought a suit 
. to avoid’ this decree after three years 
had elapsed from the time when he 
attained the age of majority. i 

It is sought to be argued here that 
no cause of action for a suit for the 
avoidance of this decree accrued to 
Janeshar Das until the date of Badri Das's 
death, which was April 1920. It is 
aid that it was only on the death of 
Badri Das that the plaintiff acquired the 
right to claim the property: which he 
is. now seeking-in this suit and that 
consequently the partition decree could 
not have in any way affected his right 
to bring this suit before the date of Badri 
Das's death: 

I am unable*to accept this argument. 
It appears to me to be perfectly clear 
that where & decree is voidable, it is 
voidable from the very date on which 
it- is passed and consequently limitation 
for a suit to set aside such a decree 
upon the ground that it is-voidable begins 
to run from the date of the decree itself. 

I hold, therefore, that .the rights of 
the parties were finally settled my the 
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partition- decree which’ was finally passed 
in the month of December 1904 and conse- 
quently it “is not open*to the plaintiff in 
the present suit to go behind the decree 
and to contend that he is in a position 
to set up any rights under the Will of his 
father, 

- As regards the scope of the partition 
decree, that must be collected from the 
language of the ‘decree itself and there 


ean be no doubt that this decree award- - 


ed to each of the sons an absolute estate 
in the properties allotted to them. And 
so Badri Das got as full owner the 
property specified in the two.lists which 
includes the property which is now he- 
ing claimed by the plaintiff. Badri Das 
having died, his widow, the defendant- 
appellant, is entitled to remain in enjoy- 
ment of the whole of his estate for her 
lifetime and she cannot be called upon 
to hand over any portion of Badri Das's 
estate to the plaintiff Janeshar Das.. 

It has, however, been sought here 
to limit the scope ofthe decreeby say- 


ing that the decree did not and could : 


not deal with what is called “ future 
rights". It is said that ‘the right which 
the plaintiff is now ‘setting up under 
clause 13. of the Will had not and could 
not have come into existence. at the time 
the decree was passed. 

This argument was also advanced 
in the Court below and seems to have 


- been accepted by the learned  Sub- 


ordinate Judge who says in higjudg- 
ment that the "reversionary rights” of a 
minor cannot’ be dealt with by his 
uardian. -The learned Subordinate 
udge further observed that it was 
abundantly clear that the Court which 
made the partition did not purport in 
any ‘shape or character to deal with or 
adjudicate upon the “-reversionary 
of the infants, and so he was 
of opinion that. the right which the 
plaintiff is now seeking to enforce was 
not extinguished by the decree. 

I find it difficult to understand the 
observations of the learned Subordinate 
Judge nor isitat allclear tome what 
he meant by the “ reversionary rights " 
of the minois. 

In the course of argument hére I was- 


led to understand that’ what was meant 


m 
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by the reversionary right of the plaintiff 
was the chance of his sugceeding to 
the estate of ‘Badri Das when the 
latter died. It is, however, to be ob- 
served .that the right which the plaintiff 
is putting forward in -this case is a 
right created under the Will. He is 
not claiming to succeed to the property 
` in dispute as an heir of Badri Das. 
On the contrary, he says that his right 
to get the property in suit is-a right 
which was created in his favour by the 
bequest'contained in the l3th clause of 
In other words, the case 
which he is setting up is that by this 
clause & gift over of the property in 
dispute was made to him in the event 
of Badri Das’s having died without 
having made an adoption in accordance 
with the directions ofthe testator. In 
the course of argument the learned 
Counsel for the respondent referred to 
section 6 (a) of the Transfer of Property 
Act for the y 
the right of his client. was incapable 
of transfer and could, therefore, not 
be affected' by any ofthe provisions of 
the partition decree. In other words, 
the argument seems to be that the 
plaintiffs right was what is called a 
mere spes successionis or'to quote the 
words of section 6 (a) “the chance of 
an heir-apparent succeeding to an estate", 
It is obvious, however, that the right 
which the plaintiff is now setting up 
is not a spes successionis or the chance 


of his succeeding to any estate as heir- 


apparent. If the clause in question 
contains a gift over to a class of which 
the plaintiff claims to ‘be a member, 
then it follows that there was created 
in his favour a contingent interest 
. which is something very different from 
the mere spes successionis referred to in 
section 6 clause (a). There is nothing 
in section 6 to prohibit the transfer 
of a contingent interest. The interest 
created by clause 13 of the Will, if it 
be construed as making a gift overin 
favour of a class, was a contingent 


interest which might afterwards become ` 


-vested. It is not correct, therefore, in 
my opinion to say that the scope of the 
partition decree can be lmited for the 
reagon- suggested. The contingent 
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interest had already come into existence 
on the death of the testator and it was 


in existence at the time the parties were 
before the Court in the suit which was 


.brought by Dharam Das to»enforce the 


partition. 

As Ihave already said the partition 
decree having become final and' unim- 
peachable, it is not open to the plaintiff 
now to seek to set it aside-or to modify 
it in any way by reliance upon the 
"Will of Paras Das. The partition decree 
is, in my judgment, ves judicata between 
the parties and the fact that it was 
based upon a compromise does not alter 
the situation. It is a clear case of 
estoppel by judgment and none of the 
parties to that decree can now go be- 
hind it. i 

My decision on this question, there- 
fore, settles the whole case and, in my 
opinion, the claim of the plaintiff must 


.fail Under the partition decree which 


regulates the rights of the parties Badri 
Das obtained an absolute -estate in the 
properties which were allotted to him,- 
and he having died, his widow is en- 
titled to retain possession of all those 
properties for the course of her life- 
time. 

In view of this finding it is not 
necessary for me to discuss the other 
questions which have been raised before 
us in appeal but it may be as well 


for me to express my opinion upon the 


other matters which have been debated 
in the course of argument. I proceed 
to do so shortly, 

It is argued on behalf ofthe defend- 
ant-appellant that whatever ` other 
view might be taken of the cage, the 
compromise which was arrived at bet- 
ween the parties to the partition suit 
operates as a family settlement which- 
‘cannot now be disturbed, - It was point- 
ed out that at the time he compromise 
was entered into, all the parties who 
could claim any interest in the estate 
of Paras Das, namely, his three sons 
and his widow, were before the Court. 
It is also argued that Will or no Will, 
the parties were entitled: to treat the 
property as being joint property belong- 
ing to all of them and to ‘come to any 
arrangement they ,chose for the puy- 
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pose of avoiding future ‘disputes and 
in order to protect the ‘property. from 
waste. -~ ue E ; 

.It is further. contended that this 
arrangement having continued for some 
seventeen years before the present suit 
was brought, cannot now be' disturbed 
particularly as the. partieSor their legal 
representatives can no longer be remitt- 
ed to their original position. : i 


I have already mentioned the fact 
that in coming to & division of the 
property, the two kinds of property, 
that is to. say, the ancestral and the 
self-acquired property were divided in 
varying proportions with the result that 
out of the zemindari property which 
fell to 'the share of Badri Das, some 
70 per cent. consisted of the Pardaman 
Kunwar property which, as I have found, 
was the separate estate of Lala Paras 
Das: The other two brothers, on the 
contrary, obtained in their shares a very 
.large proportion of the ancestral pro- 
perty. I have further adverted to the 
fact that since the date of the com pro-. 
mise and the decree Dharam -Das has 
died and a considerable portion of 
the.ancestral property which was allot- 
ted to him by.the partition decree has 
been alienated ;in order to ' satisfy his 
‘debts. 2 E 
As. against this “it is contended that 
the case is not one of a family settle- - 
ment at all It is- argued ‘that there 
was really no. dispute between the 
parties nor could there be any. Dharam 

as, as one of the three sons, had a’ 
right to obtain a partition which could 
not be contested by the other defen- 
dants and it is said that there could 
be no real dispute regarding the amount 
of the shares. Further it it argued that 
it cannot be conceived that the casé 
was one of a dispute regarding doubt- 
ful titles for it is said that the parties 
ignored the Will altogether and there 


is nothing to show that the terms of- 


the Will were ever discussed before the 
compromise was arrived ‘at. 

Lastly it is maintained that it 'can- 
not be pretended that the compromise” 
was in any way - directed towards the 


preservation of the family-estate,- ~ n 
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It seems to me, as I have said al. 
ready, that on the cizcumstantial ' evi- 
dence it must be taken that all the 
parties to, this compromise were fully. 


aware of the contents of the Will. Tt 


may- of course be that they were not 
in a position to.thoroughly understand 
the purport of all -the provisions of the 
Will, but,at any rate, it could hardly 
have been unknown to them that the 
Will was not a valid document in 80 far 
as it purported to dispose of the joint 
ancestral family property, 
It may further be observed that it 
does not seem to be true’ to say that . 
no dispute had arisen between the’ 
parties. There- is ‘some evidence that 
Dharam Das had raised a dispute re- 
garding the division of the . family 
estate. There are allegations in the 


.plaint which he filed in that suit to 


the effect that he had called upon the 
other members of the family to come to 
a division and that they were seeking 
to avoid a partition hy having the family 
estate placed under the care of the Court’ 
of Wards. , i 

It is further to be noted that when 
the plàint in . the partition - suit was 
filed, Dharam Das’s mother, Musammai 
Rubli Kunwar, who had not been im- 
pleaded as a party in the first instance 
came forward in order that she might: 
assert her right to the share.‘ which - 
she was entitled to on division under 
the-Hindu Law, namely, a one-fourth 


share. Her claim, if insisted upon, would ` 
have defeated to a certain extent. the- 
claim of Dharam Das to a one-third ' 
Share of.the property. If her tights’ 
were recognized, Dharam Das could not 
have obtained more than a one-fourth 
share of the’ whole property on parti- 
tion.. Again I cannot accept the argu- 
ment that the arrangement which was“ 
entered into between. these parties was ` 
not an arrangement for the protection 
of the family property’ The opening 
words of-the petition of compromise 
(Exhibit B; page 143) which was ‘put 
into Oourt om the 17th July 1903, in- 


dicate clearly what the object of the 


compromise was. It is stated there that 


.on. the advice of respectable members ~“ 


of the community to which the Parties ' 


` 
. 
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` belonged, and having regard to the fact 
that disputes would bring,about the 
ruination of the’ family and that the 
minors would be put to loss by being 
‘dragged into Oourt in order to maintain 
8 protracted litigation, it had been de- 
cided that a compromise should be en- 
tered: into in the terms which were set 
out in the petition. I : 
. It is not to be doubted that if Dharam 
Das jnsisted on a partition, as he had 
. the right to do, and if the partition 


suit dragged on for a long period, as 


such suits are apt to do, especially in 
cases where large family estates are con- 
cerned, the parties, and in particular 
the minors, would have had to incur 
great expense. ` DS : 
In his plaint Dharam Das had offered 
to agree toa division in “accordance 
with the scheme which had been devised 
by his father underthe Will. It cannot 
be denied that this scheme drawn up 
. by Lala Paras Das was a perfectly just 
and equitable scheme. It provided for 
division of the whole estate of the 
family into three absolutely equal shares, 
and it would, in my opinion, have been 
impossible for any Court to -have 
rade amore proper and just division 
of the property than that designed by 


Paras Das in his Will. The advantage. 


of entering into a compromise in these 
terms was ‘that the parties avoided all 
the anxiety and expense which the divi- 
sion of the estate by a Commissioner 
appointed for that purpose would have 
entailed. It did away with all risk of 
conteSt. regarding the division of parti- 
cular items of the family property and 
got ‘rid of complications which might 
have arisen upon allegations that the 
property was not being divided equally 
or in à manner convenient to the in- 


terests of the parties concerned. In these. 


circumstances I do not see how it can 
be maintained that this compromise was 
not designed for the preservation of the 
property inthe sense that it provided 
an arrangement by which the parties 
were protected against the expenditure 
`of large sums of money which might 
have impoverished them. For these 
reasons, therefore, I -hold that the 


arrangement ought to be regarded in 
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its truest sense as a family settlement 
which the parties to it are no longer ` 
entitled to avoid, more particularly: in 
view of the long time which has elapsed 
since it was entered into and acted 
upon and also by reason of the fact 
that in’ view of the changed circum- 
stances the parties could not ‘now be 
remitted to their former position. ` 
Another reason which influences mein 
this connection is this: I have already 
mentioned that Musammat  Ruhli Kun- 
war, the widow of Paras Das, by this 
arrangement gave up her right to a one- 
fourth share of the whole of the pro- 
perty and accepted in lieu of that share 
the arrangements which were made 
under the compromise for her mainten- 
ance and residence. It cannot, therefore, 
be argued that there was no considera- 
tion for the agreement into which the 
parties entered when the compromise 
was made.: I accept, therefore, the argu- 
ment that'apart from all other consider- 
ations,.this compromise should be treated : 
88 a family arrangement and should be 


-acted upon as such, and so I hold that 


in no case ought the plaintiff to be 
allowed by the present suit to disturb the 
arrangement in question. KEEN 

Lastly, assuming for the - sake of 
argument that -the plaintiff is entitled | 
in this suit to rely upon the provisions 
of clause 13 of the “Will, I proceed to 
examine the clause in question and to 
see whether or not the plaintiff has any. 
right under that clause which would 
entitle him to recover-the property in 
suit. - 

The clause in question is to be found 
in page ll4 of the printed record but 
it has not been  well-translated, The , 
following is an accurate translation of the - 
clause :— ; 

_“With a view to the perpetuation and 
preservation of my family I also declare 
by this Will that if (God forbid) it 
should so happen that any one of my 
sors should have no issue, that is to say, 
should have no son; he will not have the 
right of taking in adoption any one out of 
another family. But he shall have tbe 
right to adopt any of the issue of his 
own (full) brothers whom he may choose 
and to constitue him owner, In case. 


~ 
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he fails to do so, the property he may: 


leave d shall pass to the sur- 
vivors (pasmandagan) -in the same man- 
ner in which property passes in an undi- 
. vided Hindu family." us 
The case for the, plaintiff on this 
clause is that Badri Das-died without 
leaving any issue. He also died without 
having made an adoption in the manner 
prescribed by the clause. Consequently 
the plaintiff says that for these reasons 
he is entitled to claim the property in 
dispute which is property left by Badri 
Das on the ground that he the plaintiff 
is one of the survivors (pasmandagan).. 
The case for the defendant regarding 
this clause was that it was void for 
several reasons, One reason given was 
that the clause purported to lay down a 
rule of succession at variance with the 
Hindu Law: of inheritance: And in this 
connection a reference is made to the 
direction that the estate (matruka) is to 
,pass to the survivors in the same man- 
ner in which property passes in an un- 
divided Hindu family.. It is pointed out 
that the rule of ,survivorship,could no 
longer apply after ‘the sons had come 
to a partition and it is argued, therefore, 
that Paras Das by this clause was giv- 
ing a direction that property belonging 
to one member of a divided family should 
pass exactly in the same way as if the 
members of the family. had. remained 
joint and had never come to a partition. 
The language of the clause is somewhat 
` obscure “and it may well be, doubted 
whether this argument.can be maintained, 
The case for the plaintiff is that the clause 
contains a gift overto a class of persons 
described as pasmandagan in the event 
of any one of the sons dying without 
. issue and without having adopted oné 
_of-his own brother's sons. It is claimed 
that the word pasmandagan should not 


be interpreted i& the artificial sense in- 


which it is often-used to describe the 
members of a joint Hindu family who 
remain after the death of one of tho 
co-parceners. There.can be no doubt 
that the expression’ is frequently used 
in this sense and isin a "way a techni- 
cal expression. ~Ordinarily the plaintiff 
here would not. be entitled to call 
himself à pasmanda, (survivor) after he 


c 
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and his -brothers had arrived at a parti- 
tion. `. çs, I . 
. Treating the clause in the sense con- 
fended, for by the plaintiff, it is. still 
argued on behalf of the defendant that 
the condition is void because it was 
impossible and that consequently even 
if the clause be held to apply, the gift 
over fails and the plaintiff .is not entitled 
to recover, -— . x 
An examination of the -language of 
clause 13 shows that the first part of 
the clause deals with adoption.. The 
testator is imposing a restriction upon 
the right to adopt. He is saying that 
if any of his sons happens to have no 
male issue, he must exercise the right 
of adoption in & particular way. He is 
not to be allowed: to'adopt from another 
family but must make his selection 
from among the sons of his brothers, 


‘Then follows the other clause which 


must be treated as a defeasance clause, 
By clause 4 of the- Will each of the sons 
was given an absolute estate in the pro- 
perties specified in the lists contained 
in the Will, and clause 13 -purports to - 
provide for the termination of this ab- 
solute estate and for its passing Over to 
the ‘clause described as pasmandagan 
in case certain conditions are not fulâll- 
ed. The words which denote the condi- 
tions are as follows :— ` : 

. “ba halat aisa na karne ke", - 

In case he fails to do so, the question 


. is in case he fails to do what ? Clearly 


these words mean in cage he fails to : 
make an adoption from among his 
brother's sons. It seems to me thét the 
clause indicates that the failure to act 
in the manner directed by the testator 
is to work a defeasance of the estate, _ 

The condition, therefore, which had 
to be fulfilled -in order. to -prevent.the 
termination -of the estate on, the death 
of Badri Das was that Badri Das should 
take in‘ adoption one ofthe sons of his 
own brothers, ` ' -. . 

I have already mentionéd that Dharam 
Das died without having had ason and 
that up to the time the present suit was 
brought and certainly. up to the. time 
when Badri Das died, the plaintiff 
Janeshar Das had no son who could be 
taken in adoption, 'lt.'ie quite clear,. 
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therefore, that, Badri Das, even if he had 
been willing.to act in obedience to the 
‘directions for adoption contained -in 
.elause 13, could not possibly have com- 
plied with them. The thing was physi- 
cally impossible, and so, it is argued, 
and I think argued correctly on behalf 
-of the defendant-appellant that thé con- 
dition having become impossible was 


. void and that thé absolute estate con- 


ferred upon- Badri Das by clause 4 of 


_ . the ‘Will could ‘not be divested or, pass 


over to any surviving: member of . the 
family. ' i e 
Tt was suggested in argument that the 
condition could. not be treated as a void 
Condition ‘unless it was impossible, at 
the time of the’ death of the testator. 
It wag said that if performance of the 
condition was possible at this time, the 
fact that it-subsequently became impos- 
sible would not render the condition 
‘void. This, however,, does not appear to 


. be'a correct statement of the law: The 


condition the non-fulfilment of which was 
to lead to a defeat of the absolute estate 
conferred. upon Badri Das by clause 4 
of the Will was, in my opinion, & con- 
dition "Subsequent, and I understand 
the law to be that if performance of a 


' condition subsequent be rendered impos- 


sible, the estate to which it is annexed 
becomes by that event absolute. j 


The ‘following statement of the law is 


." taken from Lord Halsbury’s Laws of 


.England, Vol. 28, page 590, paragraph 
1163:— . | w. 202. : 

« 'tA*condition may ` be one ‘which is 
intended to be performed in a presumed 
state of facts which do not or.cannot 


exist: according to the intention shown- 


. the . condition then either operates con- 
ditionally on that state of facts existing 
and, therefore, in the circumstances does 
not take effect at all or else operates 
in any event but it is ‘impossible’ to 


=> perform. If a condition intended. to be: 


performed. in any event is precedent and. 
is originally impossible to perform or 
„is possible of performance at the date. of 
the Will but afterwards becomes impossi-. 
ble by the act of God or circum- 


stances over which neither the donee nor. 


the testator had any control, the perform- 


al $ 


INDIAN CASES. ` 


‘ance of the condition is not excused 
and accordingly the gift does not vest. 
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“Where, however, the condition is sub- : 
sequentin such & case; the gift takes ' 


effect. free from the condition." . i 


So far as Badri.Das was concerned,. 


in order.to avoid a defeasance of the 
absolute estate conferred upon him, it 
was necessary for him to perform the 


condition. im his lifetime, that is to say, | 
- the’ condition of taking in adoption one ` 


of his own brother's sons. That, as has 
been said, was for him -an absolute 
impossibility.. The performance of the 
condition could nevér lave become pos- 
sible in the lifetime of Badri Das unless 
one or other of his brothers had. sons, 
and it is found that they had'not. Hére’ 
then is a case in. which the performance 
- of the condition . became impossible, 
either, it may be said, by the act of 


God-‘or at any rate by-reason of cireum- ` 


stances over which neither the donee 
(Badri Das) nor the testator Paras Das had 
‘any control, The fact that neither 


Dharam Das nor Janeshar Das had a. - 


son jn the lifetime of Badri’ Das was a 
matter altogether beyond the control of 
Badri Das.. - ss 

I &m of opinion, therefore, that in the 
circumstances the plaintiff cannot be 
‘heard to say. that he has a right to 
-claim the . property in suit after: the. 


. death of Badri Das By reason ofa gift ` 


over contained in.clause 13 of the Will. 
The condition, thé non-fulfilment `of 
which was‘ to defeat the absolute estate’ 
conferred upon him, was oné impossible 
of . performance - and consequently -it 


ought .to be held that the gift'to Badri’ 


Das took effect free from the condition’ 
in question. In -this view, therefore, the 
plaintiff has no case upon which he can 


‘succeed. For the above reasons, there-' 


_fore,:I hold that “this appeal must 
“succeed. 
the appeal set aside the decree of the 


I would, - tRerefore; allow `- 


Court below and dismiss the suit ofthe . 


plaintiff in both Courts with costs. 


Kanhaiya Lal, J.—lIagréegenerally . 


with the conclusions at which my learned 
brother has arrived, except as regards 
the effect of the compromise filed in the 


.- suit brought by Dharam Das against his." 
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brothers in 1903 and the decree for 
partition passed on .its basis, on the 
rights now claimed by the plaintiff. In 
order to understand the precise bearing 
of that issue on the claim of the plaint- 
iff, it is necessary to recapitulate briefly 
some of the facts and circumstances 
established by the evidence which lead 
up to that question. 


The parties to the suit are Jains. 


Lala Paras Das was one of the leading 


members of that community at Saharan- 
pur. He possessed considerable landed 
and house property, which was the an- 
cestral and joint family property of him- 
self and ‘his three sons, Dharam Das, 
Badri Das and Janeshar Das. Froma 
collateral branch of the family, to which 
Lala Paras Das belonged, was descend- 
ed Parduman Kunwar, who died in 1895 
without leaving any issue, Parduman 
Kunwar was succeeded by his mother, 
Musammat Jiwanti Kunwar, who is said 
to have adopted a boy named Dip Chand. 
Lala Paras Das and his cousin, Umrao 
Singh, filed a suit for the recovery of 
the property of Pardaman Kunwar and 
obtained on-the 10th October 1878 by 
compromise &: decree which secured to 
each of them a one-fourth share in the 
said property.’ 


It is not disputed that, under the Hindu 
Law, the property obtained by .col- 
lateral inheritance is regarded as the 


separate property of the person by whom: 


itis inherited. An exception is, how- 
ever, made where joint family funds are 
used in the- process of its acquisition or 
where itis voluntarily thrown into the 
common stock, or is otherwise impressed 
with the character of joint family proper- 
ty by subsequent treatment. The ques- 
tion for consideration here is whether the 
property obtained by Lala Paras Das 
by.virtue of the compromise with Dip 
Chand was blended by him with the 
ancestral or joint family property or 
kept apart as his separate property till 
his death, The Court below found that 
it was his separate property. 

It appearsthat the money required by 
Lala Paras Das for the expenses of a suit 
for the recovery of that property was 
taken by'bim from the joint family funds 

ol 
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and subsequently re-paid out of the pro- 
fits of that property after he had succeed- 
ed in obtaining a decree by a com- 
promise with Dip Chand. The account-, 
books of the joint family firm of Paras 
Das-Bahadur Singh, which contained an 
account of the family property and busi- 
ness, were divided after the death of 


' Lala Paras Das between his three sons, 


each of whom got a separate set of books, 
which, though indifferent in form, were 
complete by themselves (vide Exhibit B), 
Neither party has produced those account- 
books in this case. They were summon- 
ed from the defendant and from Musam-. 
mat Bachcho Kunwar, the widow of 
Dharam Das, by the plaintiff, but both 
of them stated that they were unable to 
trace them. The plaintiff did not pre- 
duce his own set of books nor came into. 
the witness-box to explain why he could 
not produce the books given to him at 
the time of partition. 

Some of the account-books had, how- 
ever, been produced in the suit filed by, 
Musammat Bachcho Kunwar against, 
Dharam Das. They had been examined’ 
by the Subordinate Judge, who heard the 
suit, and by the High Court on appeal. 
From a summary of the result of that 
examination, so far as it affects the mat- 
ter now in issue, as noted by the High, 
Court, it appears’ that. Rs. 9,654 had been 
spent by Lala Paras Das in that suit up 
to Savan Sudi 9th Sambat 1956 the 
whole of which was debited to the per-. 
sonal khata of Lala Paras Das in the 
family account-books, and that the same 
was subsequently discharged out of the 
profits or income derived from thé Pardu- 
man Kunwar property, leaving at the 
end of the year a balance of Rs. 8,987-12-10° 
standing, after the said payment, to the 
credit of Lala Paras Das in his: personal 
account, (Exhibit 5).. Acting on those 
entries, this Court found that the joint 
estate suffered no appreciable detriment 
by the transaction, and that it would be 
unduly ‘extending the principle of Hindu 
Lew, applicable -to acquisitions, by the 
aid’ of joint funds or joint exertions, to 
hold that the propety, which came to 
Patas Das by inheritance from a collater- 
al branch of the family; had thereby be« 
comé joint family property, AN 
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..Hgrdwari Lal, an agent of Janeshar. 
Das, states that he had an opportunity 
of examining those account-bogks on be- 
half of Dharam Das during the hearing 
of that suit atthe instance of Babu Oudh 
Behari Lal, who appeared for Dharam 
Das in that case, and that Babu Oudh 
Behari Lal had got the books given to 
him for the purpose. His recollection of 
the result of that examination, as now, 
given by him in round figures and with- 
out dates, tallies with the result of the 
' examination of those books, which was 
. noted by the High Court in its judgment, 
` Tt has been pointed out that the account- 
` books had been produced in Court in that 
` Buiton the llth February 1904, during 
the course of the hearing which had 
lasted'many days, and that the witness 
ought not to be believed because no ap- 
plication for the inspection of the record 
of that or of a subsequent date was 
traceable on the record. But during the 
rogress of the hearing of a suit, a Counsel 
the: privilege of$ examining such 
documentary evidence, as he may have 
summoned from a witness or a party, 
before tendering it in evidence, and 
. there is nothing improbable in his having 


obtained the account-books from’ the ` 


Court or from the persons producing them 
on the date of hearing without any for- 
mal application for inspection, and got 
them examined for his assistance by a 
person who knew the character in which 
they were written. In the absence of the 
original account-books, a summary of the 
result of that examination, as given by 
Hardwari Lal and Caoba by the ° 
‘judgment of the High Court, is admis- 
sible in evidence under section 65 of the 
Indian Evidence Act, and affords proof 
of considerable value of the: fact that 
whatever money was taken by Lala Paras. 
Das for the expenses of the suit against ` 
Dip Ohand was re-paid by him out of’ 
the profits of the property decreed in 
that suit, and that there was no appre- 
ciable deteriment to the family funds in 
* the process of its acquisition, As an 
instance of & transaction in which the- 
nature ofthe right held by Lala Parag 
Dasin the Parduman Kunwar property: 
. Was determined, the judgment of the 
. High Court, above referred to, cannot be. 
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wholly disregarded. The -property 
acquired was of considerable value, In 
the suit filed by Lala Paras Das and 
Umrao Singh, the value of the property 
claimed was assessed at over rupees six 
lacs anda half, and out of ita separated 
half share was decreed in favour of the 
then plaintiffs. The expenses incurred 
in the litigation were not in fact heavy: 
as the suit was compromised soon after 
its institution, They bore a very in~. 
significant proportion to the aggregate - ` 
value of the property recovered, and such 
expenses, as were incurred, were actually | 
re-paid out of the profits soon after- 
wards. f 
It appears, moreover, from the evidence 
of Atma Ram that the income of the 
Parduman Kunwar property used to be 
credited in the separate khata of Lala 
Paras Das in the family account-books.- 
The staff employed in the collection of 
rents of the family property and of the 
property inherited from Parduman Kun- 
war was the same, because many of the 
villages or properties were common. It 
is significant, at all events, thàt no 
portion of the joint family expenses was 
ineurred out of the income of the Par- 
duman Kunwar property. or from the 
income entered in the separate khata of 
Lala Paras Das. The entire income from 
that property was also entered, according 
to Atma Ram, in-a separate set of 
account-books relating to that property, 
maintained by Lala Paras Das. Despite 
the compromise, Lala Paras Das seems . 
to have apprehended that Dip Chand 
might, on attaining majority, seek to` 
avoid the compromise. Hë, therefore, 
took care to keep the income of the 
Parduman Kunwar property apart and: 
did not allow it to be blended with the 
ily income. '. P j 
On: the 16th. November 1902 Lala 
Paras Das executed a Will, in which he 
stated that he held two Kinds of -pro-' 
perty, namely, (1) the ancestral property- 
and such other property es had ‘been 
acquired with the aid of ancestral finds 
and (2) the. property which he had: 
received by right of inheritance. from 
Parduman Kunwar. He significantly- 
excluded the latter property from the., 
category of property acquired with the’ 


.' 
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aid of ancestral funds. He’ proceeded ` 
to declare that after his death his three 
sons shall be the owners and | possessors 
of all the immoveable and moveable. 
properties in equal shares, and directed - 
that if they chose to separate after his- 
death, each of his sons should arrange: 
. to take one of the three lots of landed 
and house properties prepared by him: 
and appended to the Will without 
any addition or alteration, either by: 
mutual agreement or -by drawing lots - 
before a ‘Court.of Justice or in the pre-. 
sence of Arbitrators appointed for the. 
‘purpose. In the scheme. of partition’ so - 
prepared’ and appended to the Will for - 
future adoption, he took care to blend 
the ‘ancestral and separate properties, 
thinking probably that by so doing his - 
eldest son, Dharam Das, whom he had 
begun to distrust on account of his 
vicious habits and improper ways, "would 
have no greater power of disposal over 
- the ‘portion of the Parduman ‘Kunwar 
property falling to his lot than he 
would have over the ancestral portion. - 
Every fond father hopes that his sons: 
would have male issue. | By the method ^ 
he adopted, he kept his own hands free ~ 
but sought to provide a curb for his’ 
eed ifthey happened to have, any male 


“phe: blending was with that end made. 
-to take effect on a* partition taking place’. 
_ after his death, ~The terms in which he. 
' gpoke of Dhar&m Das preclude the idea 

that he had thrown the property into: 
the common stock in his lifetime. In- 
his subsequent codicil ofthe 17th April. 

1903 he referred again to the vicious’ 
. habits and 'immoral: ways of Dharam 

Das, and laid: stress on the -two classes, 
-of. properties, of which he was in posses- ` 
sion, namely, (a)`the -ancestral property: 
or that acquired- with: the ancestral --. 
funds which ~he could not transfer to. 
any body, and (b) the property inherited - 
under a decree from Parduman Kunwar; 
which’ he, said. was his own property ` 
and which he was competent to bequeath ` 
to any one he liked (Exhibit 11). He ` 
. then proceeded to set apart a ‘portion’ 
of the latter property yielding an annual - 
- income of rupees twelve hundred for the : 
maintenance -of" Musammat  Bachicho 


` 
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Kunwai; Abs wife Gt Disc Dis, and. 
directed that if Dharam Das offered any 
obstruction*to the mutation of names in: 
her favour or to her possession or oc¢u- 
pation, he shall be totally deprived of 
the entire property, which might be- 
allotted! to, him out of the estate of 
Parduman ‘Kunwar, and the said pro-: 
perty shall in that case devolve upon- 
Musammat Bachcho Kunwar for her life! 
without any power of transfer. Hewas. , 
throughout anxious to maintain the? 


. separate-character of the estate inherited 


by him fróm Parduman Kunwar and: 

keep its income separate in his personal - 

khata and account, and he asserted and 

reiterated from time.to time his full: 
power of disposal over the same as long : 
as he lived. The finding of the Court 

below on that point cannot, therefore, be. 

assailed. 

Lala Paras Das. died on tie 2nd May - 
leaving his widow, -Musammat : 
Rubli Kunwar, and his ‘three sons, 
Dharam .Das, Badri Das and Janeshar : 
Das, surviving him. .On the 15th June - 

1903 Dharam Das sued for & partition 
of his one-third share, without making ` 
any . reference to the Will -and codicil“ 

which had already been opened on ‘the ' 
application of Girdhari Lal, the:nomi-: 
nated guardian of the other sons, But: 
he appended to his plaint a copy of the’ 
three lots of landed and house properties, - 
given in the Will, and asked that a: 
partition-might be effected in accordance d 
with those lots by each of the brothers- 
drawing one of them, or by an independ- : 
erit -division, if the other brothers 80' 

esired. 2 

It cannot- “be said that Dharam Das” 
was unaware of the terms of the Will -or ° 
of the dispositions it -contained; when / 
the above plaint was filed. «In fact ‘ha? 
reférred in paragraph 3 of-the plaint in: 
a vague and veiled manner to what he’ 
described -as the many ‘plans hostile to - 


the plaintiff, which had been devised Me 


by:his father but which, he said, were: 
not binding on him so far as they, were ` 
prejudicial to his interest.: Badri Das: 
and: Janeshar’ Das. were? Ahen- "minors : 
and both -were représénféd' in the--suit 7 
- by, their mother, -Musammat. Rubi Bun 3 
war, as ‘their guardian, - PE = 


i 
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On the 17th July 1903-. *Musammat 


Ruhli Kunwar. applied to be impleaded 
asa co-defendant, and claimed to be 
. entitled to a, one-fourth share in the 
property of her husband. On the same. 
day she was added as a defendant, and her 
name was removed from the guardian- 
‘ship of her minor sons and that of 
Girdhari Lal substituted:as the guardian 
ad litem of Badri Das, and that of Jambu- 
Pershad, as’ the guardian ad litem of 
Janesbar Das. . : I 
'' The plaintiff and the guardians ad litem. 
: of Badri Das and Janeshar Das, and 
Musammat Ruhli Kunwar then filed a 
petition of compromise, settling all their 
disputes and accepting the lots of landed 
and house properties prepared by Lala 
Paras Das and appended.to his Will for 
future allotment, and also setting apart 
certain ` properties, yielding a rent of 
. rupees twelve hundred per year, for the 
maintenance of Musammat Ruhli Kunwar. 
.They asked the Court to assign the lots 
to each of the three brothers by allow- 
. ing the then plaintiff, Dharam Das, and 
the guardians ad litem of Badri Das and 
aneshar Das to draw the same; but 
what is significant is that in the petition 
of compromise they made a provision for ` 
almost every important matter covered 
by the Willand adopted the directions 
contained in the same with certain. 


, Variations which have no bearing on the : 


present issues. This would not have 
been possible, had the Will of Lala Paras 
Das not been present to the mind of the. 
parties to the compromise, when it was 


* drafted and filed. 


"© “Both” Girühari Lal and Jambu Daa, 
ting. on behalf of Badri Das and 


aneshar Das respectively, applied for. 


permission to enter into the compromise 


on behalf of. the minor defendants, stat- . 
ing that the compromise was for their. 


benefit. The Court granted the requisite 
sanction, and as & result of the drawing 
of the lots, Dharam Das was given lot 
- No. lof the landed properties and lot 
No. 3 of house properties, Badri Das was 
given lots No. 2 of both the landed and 
the house properties, and Janeshar Das 
"as given the remaining lots. A decree 
was passed in accordance with that com- 
promise on the 24th July 1908, and it, 


M 
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was made absolute after certain out- 
Standings and moveables were further . 
divided on the 17th December 1904. f 
' The result of the division, so effected, . 
was that though the lots were equal in 
their aggregate value, the ancestral pro- 
perty and the Parduman Kunwar 
property were blended and allottèd to 
the three parties in unequal and varying 
proportions, as suggested by Lala Paras. 
Das in his Will. Out of the ancestral 
property, Dharam Das got-landed pro- 
perty yieding an income of Rs. 4,579-5-6 | 
per year; Badri Das got landed property 
yielding an income of Rs, 1,843-13-3 per 
year; and Janeshar Das got landed pro- 
perty yielding an income of Rs. 4,686-4-9 | 
per year. Out of the Parduman Kunwar 
property, Dharam Das got landed pro- 
perty yielding.an income of Rs. 875-10-6` . 
peryear; Badri Das got landed property 
yieding an income of. Rs. 3,669-1-9 per 
year; and Janeshar Das got landed pro- - 


“perty yielding an income of Rs. 676-6-3 


per year. The division of the house 
property, both ancestral and inherited 
from Parduman Kunwar, was similarly 


But for the compromise, Musammat 


"Rubli Kunwar would have been allowed 


a one-fourth share, and Dharam Das and 
his minor brothers would have got one-' 


fourth each. The division may not, in - 


that case, have been made in the, form 
suggested by Lala. Paras Das in his 
Will and accepted and adopted by his. 
heirs. Among the items of property 
given to Musammat Ruhli Kunwar by 
the compromise for .her maintenance, 


there were two shops situated on the: 


back of the house of the Rana of Jasmur. 
in Saharanpur, which formed a part 
of the Parduman Kunwar Estate (vide 
item No. 18 of lot No. I of the residenti 
property in Exhibit VI). are 
As the Will of Lala Peras. Das was ` 
invalid under the Hindu Law in regard ` 
to the ancestral property.and valid in. 
regard to the separate property, inherited | 
by ‘him from Parduman Kunwar, and : 
each of his sons were declared by the . 
Will to be the owners of the same after - 
his death in equal shares, the minors, 
Badri Das and Janeshar Das, were.as 
much benefited by the compromise and’ 
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settlement of their disputes as the then 
plaintiff, Dharam Das. The parties accept- 
ed the recomendation of Lala Paras Das 
as to the manner in which the properties 
should be divided after his death, when- 
ever a partition was desired by any of 
his sons, and though the effect of the 
adoption of the scheme of partition 
appended to the Will was to blend the 
two kinds of properties referred to in 
the Will and to divide the same in 
three equal shares with varying ingredi- 
ents from each block or kind, it is not 
now open any longer to the parties to 
go behind that compromise and the 
decree passed on its basis, so far as they 
settled the rights and interests then in 
question. i 

It is presumable from the facts above 
narrated that the Court had done all 
that was necessary to consider how far 
the compromise operated to the benefit 
of the minors, when it granted its sanc- 
"tion; and, though Girdhari Lal does not 
say that clause (13) of the Will of Lala 
Paras Das regulating the future devolu- 
tion of the estate was specifically 


considered or discussed or taken into, 


account, when the compromise was enter- 

ed into, itis not open to Janeshar Das 
to repudiate the compromise so far as 
it affected the rights he then possessed, 
on any ground whatever. 


As observed by their Lordships of the 
Privy Council in Rani Mewa Kuer v. 
Rant Hulas Kuer (4) a compromise is 
in a sense a recognition or acknowledg- 
ment of some antecedent right but 
where an exchange or transfer is effected 
by acompromise between different per- 


sons in respect of different kinds of. 


properties to be held in varying pro- 
portions, a minor, who feels aggrieved 
by such an exchange or transfer effected 
under the guise of & compromise, can 
repudiate the transaction within three 
years of his attaining majority or within 
the period ordinarily allowed by law for 
a suit for that purpose, whichever is 
longer. A compromise effected by a 
guardin ad litem in contravention of the 
terms of section 462 of the old Code of 


@2 L A. 157; 13 B. L, R. 312; 3 Sar. P. C. 
J, 314. 
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Oivil Procedure is only voidable at 
the instance of the minor. It is 
not void.' If the minor on attaining 
majority does not repudiate it or 
seek to avoid it in the manner and 
within the time allowed by law, it bind’ 
him to the same extent and in the same 
way as if it had been validly effected: 
by a person who had been of full age. 
On attaining majority in 1911 or later - 
in 1914, when the certificated guardian 
was removed, the plaintiff was bound 
to exercise his option of repudiating it 
or affirming it. He took no steps to 
repudiate it within the time allowed by 
law. On the other hand, he ratified it 
by remaining in possession and enjoy- 
ment of the profits of the properties 
assigned to him by the compromise and 
has been so in possession and enjoy- 
ment up to this date. Since attaining 
majority, he has enjoyed the profits of the 
property for a period of nearly 10 years. 
Both as a-compromise and as a family set- 
tlement of the disputes then pending 
between Dharam Das and his brothers 
and their mother Masammat  Ruhli 
Kunwar and of other claims in regard 
to the family property, as affected by 
the Will of Lala Paras Das of the 16th 
November 1902 and his codicil of the 


“12th March 1903, the compromise and 


the decree passed on its basis, so far as 
they go, cannot now be impeached. 

It is.necessary, however, to consider 
how far that compromise and decree 
could estop the parties from claiming 
any rights, which.had not til then 
arisen or which, owing to all the brothers 
being then alive, none of them could * 
have positively or with any reasonable 
certainty claimed as his own, Dharam 
Das died without leaving, any issue in 
1907 or 1908. He left a widow Musammat 
Bacheho Kunwar, who got such proper- 
ty, as Dharam Das had left unsquan- 
dered, in addition to what she had 
already recovered by & decree against 
her husband, based on the codicil of Lala 
Paras Das ofthe 17th'April 1903. Badri 
Das died without leaving any male issue 
on the 26th April 1920. He left a 
widow, Musammat Phulwanti Kuar, who 
is the present defendant-appellant. She 
obtained possession of the property left 


-806 : 
` — PHULWANTI KUNWAR V. JANESHAR DAS. 


by her husband, and obtained mutation 
of names in respect thereof in her 
favour. 'The present suit is*confined to 
that portion of the property in her pos- 
session which had been allotted to the 
- Bhare of Badri Das out of the Parduman 
Kunwar estate. 


That estate, as has already been point- 
‘ed out, was the separate or self-acquired 
property of Lala Paras Das and was 
devised by him to his three sons along 
with the ancestral or joint family property 
in three equal shares (vide paragraph 4 
of the Will of the 16th November 1902). 
‘By the compromise of the 17th July 
1903 the two kinds of properties were 
"blended in accordance with the lots 
‘recommended by Lala Paras Das and dealt 
with as if they had been the joint 

. family property of the three brothers 
. without any distinction; and Badri Das 
‘was assigned lot No. 2 of the landed and 
‘house properties, which included a 
‘smaller portion of the ancestral property 
‘and a larger portion of the Parduman 


Kunwar property,- while Janeshar Das- 


was given a larger portion of the ancestral 
property. and ʻa smaller portion of the 
Parduman Kunwar estate. 


The contention of Janeshar Das is that 


by reason of clause 13 of the Will of- 


Lala Paras Das -of the 16th November 
1902 he became entitled on the death 
of Badri Das to the portion of the 
Parduman Kunwar property allotted to 
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Badri Das at the time of partition, be- ` 


cause Badri Das had -died without 
leaving any issue. Clause 13 of the Will 
was to the following effect :— 

` "With a view to the perpetuation 
and preservation of my family, I do 
further make a Will to the effect that 
if, through (ill) luck, God forbid, any of 
my sons should remain childless (lawald) 
that is, should have no son, he would 
not have the power to adopt out of 
another family. But he would have the 


power to adopt.any one he pleases from ` 


among the sons (aulad) of his own bro- 
thers and make him the owner of his 
estate (matruka). In case he does not 
‘do so, his estate (matruka), shall devolve 
on the survivors (pasmandagan), as in a` 
joint Hindu family. I 


D 
t s 


If the testator gave an absolute estate 
to each of his sons, he had no power to 
restrict the right of any of his sons, 
happening to be childless, to adopt a 
son from any family or line allowed by 
cusom or law. But he could make the 
grant of the estate to his sons defensi- 
ble, if they or any of them disregarded 
the directions given by him in his Will 
and direet the transfer of the, object of 
his bounty on the happening of that 
contingency to any other person living 
at his death, and atthe time the con- 
tingency happens. He could not-lay 
down a scheme of inheritance; but he 
could, subject to the provisions of the 
Hindu Law before its modification by 
Act XV of 1916, point to the surviving 
members ofhis family, who could take 
the estate, if a certain contingency hap- 
pened. This is substantially what he did. 
He told each of his sons that be should 
not, if childless, adopt any person from, 
outside the family to the exclusion of 
a son of any ofhis brothers, and that 
if he did so, the estate of the person 
so adopting an outsider would be 
diverted from such adopted son or his 
successor to thé other survivors of the 
family. He contemplated the-possibility 
of his sons separating and making a parti- 
tion after his death, and had prepared a - 
scheme of partition which, if adopted, as 
it eventually was, was to operate as if the 
whole estate, including the Parduman 
Kunwar property, had been their joint 
family property. He was deeply opposed 
to the property going under the pretext 
of adoption to a person outside the family 
and he consequently declared that, if an 
adoption was made by any of his sons 
from among-the members of another 
family and not from among the sons of his 
brothers, such adopted son would not be 
entitled to his estate, and the property 
would be diverted to the surviving 
members of the family as if the family 
had continued to be joint. ` 

A remote and uncertain contingency, 
resting on assumptions, none of which may 
eventually turn out to be true, cannot stop 
the partition ofa family estate, ‘if it is 
othérwise divisible. The compromise 
and the decree for partition naturally 
thade noreference tó clause 13, because all 


- 
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thé three-brothers were then alive and the 
specific - donee entitled on defeasance 
could not have been ascertained till the 
contingency, referred to in that clause, 
had arisen. Two of the brothers were of 
very tender years, and it could not be said 
which of them would have no male issue. 
In fact, it could not then have been 
foreseen - which of the three brothers 
would survive whom, and no rights had 
till then arisen in favour of Janeshar Das, 
to which section 6 of the Transfer of 
Property Act could have applied, or 
. which the compromise or the decree for 
partition could have prejudiced. 
- The word pasmandagan (survivors) is 
somewhat ambiguous and. may mean 
either the surviving sons or the 
surviving members of the family, 
including any grandsons or other 
children alive at the death of the 
testator and on the happening of the 
said contingency. The contingency did 
not, however, arise, for Badri Das made no 
adoption and no nephew was available. 
Dharam Das had no child born to him. 
Badri Das had a son, who had died in his 
lifetime. BadriDas left a daughter alive 
but no male issue. Janeshar Das, the 
plaintiff-respondent, has yet no children. 

There was no male child thus avail- 
' able in the family whom Badri Das could 
have adopted. .Inded, he chose not 
to contravene the direction - given by 
his father and made no adoption. If 
Janeshar Das-has any male children 
hereafter born to him, the widow of 
Badri Das may. take any of them in 
adoption to her husband. Till a son is 
born to Janeshar Das and is available 
for adoption, the enforcement of the 
penal condition, if it is a penal condition 
limiting the field ofchoice, is wholly 

: impossible. A right to adopt is optional 
buta testator can make a grant restricting 
that right. The failure of a person 
to make an adoption cannot be punished 
though a disregard of the instructions, 
given may ‘involve a forfeiture of his 
rights. 

No forfeiture of the pits of Badri 
Das during his life was here intended; 
for ‘the defeasance was only to take 
place after his death if he ignored the 
restriction; Fhe- restriction in this case 
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“was ever “ignored, for no adoption was 
made; and the claim of the plaintiff must, 
therefore, fail. The words “ba halat aisa 
na karne ke" (in case he does not do. so} 
imply the doing ofan act in contravention 
of the restriction and do not suggest that 
the mere dying of a man, without leaving, 
ány male issue, wouldattract that penalty. 
A defeasance clause must be strictly . 
construed if its effect is to divest a person, 
in whom anestate has already ‘vested, 
and a penalty, which applies to one state 
of circumstances, cannot be enforced in 
another state of facts. The contingency. 
contemplated, namely, the adoption of an- 
outsider to the exclusion of the-son ofa 
brother, has not yet arisen, and no cause. 
of action has, therefore, accrued to the 
plaintiff. 
The claim must, therefore, fail, and I. 
agree in allowing the appeal and dismiss- 
ing the suit with.costs here and hitherto. 
By the Court.—The order of the. 
Court is that the appeal be allowed, the 
decree of the Court below be reversed 
and that the plaintiff suit be dismissed 
with costs in both Oourts. : i 
Z.K. >œ ` Appeal allowed; 


LAHORE HIGH COURT. 
First Cv APPEAL ENG. 1073 or 1919, 
January 2, 1923. 
Present :—Mr. J ustice Martineau and 
Mr. Justice Campbell, 
NIAZ AHMAD KHAN —DREFrENDANT 


—APPELLANT 
versus 
ABDUL LATIF— PLAINTIFF 
— RESPONDENT. 
- Civil Procedure Code (Act V of 1908, 0 XXII,’ 
r. 9—-Abatement of appeal, setting aside of—Mis- 


taken view of limitation—Sufficient. cause, 

Where an appellant had reason to suppose that 
the enactment of Limitation and Code of Civil 
Procedure (Amendment) Act of 1920 would not 


affect the period of hmitation for an application, ' ` 


such as his, to implead the legal representative of 
a respondent who had died before the Act came 
into force, and made his application beyond time, 
and subsequently applied to have ths abatement 
of the appeal set aside 

Held, that the abatement ghould be 8et aside. 
Lp: 808, ‘col. Lis 

Appeal, from-a decree of- the Senior 
Subordinaté Judge, Delhi, dated the ITth . 


Febry 1919. 


; is 


NIAZ AHMAD KHAN vV; ABDUL LATIF, 


Messrs. Aziz Ahmed and Abdul Rashid, 
? for the Appellant. 


Mr. Sardha Ram, for the Réspondent. 

JUDGMENT .—The plaintiff alleges 
that he lent the defendant Rs. 6,000 on 
the 7th April and Rs. 2,000 on the 22nd 
April 1916, and he suesfor the recovery 
ofthese sums together with ihterest at 
the rate of 9- per cent. per annum. 

The defendant pleaded, through his 
agent, that, although he had received 
the sum of Rs. 8,000 from the plaintiff, 
it had been paid to him, not asa loan, 
but as earnest-money for the sale of 
certain property which the plaintiff 
wanted to buy, that the , plaintiff could 
not pay the balance of the price, and, 
consequently, he (the defendant) had to 
sell the property to other. persons at 
a loss, and that under those circum- 
stances the plaintiff was not entitled to 
get the money back. . 

The issue framed was whether the two 


sums of Rs. 6,000 and Rs: 2,000 were: 


taken as loan with interest at 9 per cent. 
perannum. Thelower Court has given 
judgment forthe plaintiff, and the de- 
fendant has appealed, 

A preliminary objection is taken on 
behalf of the respondent that the appeal 
has abated, as the plaintiff died on the 
2nd December 1920 and the application 
for impleading his representative a8 re- 
spondent in his place.was not made till the 
22nd May 1921, thatis, after the expiry 
ofthe period of three months prescribed 
for such application by Act XXVI of 1990. 

"In reply the learned Counsel for the ap- 
pellant contends that Act XXVI of 1920 
does nót apply as it came into force on 

- the Ist January 1921 after the defend- 
ant's death. He relies on Sahib Dad v. 
Rahmat (1) in support of this contention, 
while Arayil Kali Amma v. Pelappak- 
kara Manakal (2) and Krishna Dayal Gir 
v. Sakina Bibi (8) are -cited on the ofher 
side. It is unnecessary to discuss the 


point as we think that even if the appeal: 


has abated, the abatement should be set 
aside, since the appellant had at any 


(1) 90 P R. 1904, s S kul i 

(2) 5 Ind, Oas. 420; 34 M. 292; 7 M. L. T. 115; 20 
M. L. J. ie ea M. W. N. 516, pus 

3) 34 Ind. Oas. 27; 20 O, W. N, 952; 3 P, L. W, 
310; 1 P. L. J. 214 i ‘ 
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rate reason to suppose that the enactment 
of Act XXVI of 1920 would not affect 


-the period of limitation for an applica- 


tion to’ implead the legal representative. 
of a respondent who had died before the 
Act came into force. 

On the merits, however, the appeal 
must fail. In an application of the 22nd 
June 1918, after the plaintiff's evidence 
had been closed, the defendant said that 
his-agent had wrongly described the 
contract as one for the sale of pro- 
perty to the plaintiff, and that the con- 
tract wasin fact one relating to a mortgage. 
The statements, made by the parties in 
their evidence, showed that the defendant 
wanted an advance of Rs. 9,500 for indigo 
planting, and that the plaintiff agreed 
to make the advance as part of a loan 
of Rs. 27,000 in consideration for which 
the defendant was to mortgage to him 
the equity of redemption of some property 
which was under mortgage to a Bank.. 
The plaintiff sent the defendant two 
cheques, one for Rs. 6,000 and one for 
Rs. 3,500 asking him not to cash the 
latter for a few days. The defendant 
returned the cheque for Rs. 3,500 to the 
plaintiff, asking him to send the amount: 
in cash as heneeded it, and the plaint- 
iff then sent in its place a cheque for 
Rs. 2,000. The plaintiffs case is that he : 
is ‘entitled to recover the Rs. 8,000 
which he lent to the defendant, the 
latter not having carried out his &gree- 
ment to effect a mortgage in his favour. 

The defendant in his evidence said- 


‘that he had asked the plaintiff for the ` 


balance of Rs. 1,500, but that the plaintiff 
did not send it though he promised to 
doso. He also said that he had been 
always willing to execute the mortgage 
and had ‘sent the plaintiffa draft ofthe 
mortgage-deed. But the case which he 
has tried to set up is quite different 
from that which his agent set up on 
his behalf in the pleadings. The issue 
on which the parties went to trial was 
simply whether the Rs. 8,000 had been 
advanced to the defendant as a loan or 
not, and on his own showing the money 
was advanced as a loan. . - 
The contention that the plaintiff broke 
the contract by not sending the-remain- 


ing Rs, 1,500 required to make up the 


+ 
l 
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Bum of Rs. 9,500 is not. relevant to the 
issue, the question: which party broke 
the contract not being one which arose 
on the pleadings. 

It is reed EN behalf of the appel- 
lant that the plaintiff made no mention 
in his plaint of the arrangement by which 
the defendant was to mortgage certain 
property to him, but we do not think 
that there- was any need for bim to do 
so, as that arrangement had, ‘according 
to his view of the matter, fallen through. 
It was not necessary for him to set forth 
in his plaint anything more than the 
facts entitling him to the decree that hé 
asked for. or, 

The plaintiff is entitled to recover the 
amount which he advanced, and there is 


no dispute about the rate of interest., 


We accordingly dismiss the appeal with 
costs. 


N. H. . Appeal dismissed. 





BOMBAY HIGH COURT. 

INsoLvENOY APPLICATION No. 1073 or 

I 1923. |." 
; May 20, 1924. 

Present:—Sir Norman | Macleod, Kr., 
Ohief Justice.  '. - 

In re ABUBAKER HAJI ABDULLA. 
; —APPLIOANT. i 
Presidency Towns Insolvency Act (III of 1909), 
83. 62, 66-—Statutory tenancy, whether property— 
Disclaimer by Official Assignee—Landlord, w 

entitled to order for delivery. mu 
A statutory tenancy to which an insolvent 
becomes entitled under the provisions of the 
Bombay Rent (War Restrictions) Act, is his pro- 
erty within the meaning of section 62 of the 
Presidency Towns Insolvency Act, and is vested 
by the adjudication order in the Official Assignee 

[p 809, col. 2. ⁄ DM i 

On the Official Assignee disclaiming any interest 


“in such property, he owner of the 'premises 18 


itled to an` order for delivery .against the 

oes under section 66 of the Presidency Towns 
Act. [ibid 

unice v. Dd 1993) 1K.B 117;92L J K. 
B. 361, 128 L T. 538, 21L.G. R 130 and In re Finley, 
Ez parte; Clothworkers Company, (1888) 21 Q. B. 
D. 475,57 L J Q B 626; 60 L.-T. 134; 37 W. R. 
6; 5.Morrell 248, relied on. j "UC 

Mr. M. V. Desai, for the Claimant. 


-- JUDGMENT.—One Abubakar Haji, 
` Abdulla was-adjudicated insolvent on or 


a 
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about October 20, 1923. At that time; he 
was.a monthly tenant of certain pre- 
mises belonging to orfe Bai Rehmabai 
at a monthly rent of Rs. 50. At the 
date of adjudication the-insolvent was 
In -arrears of rent and since the adjudi- 
“cation he has remained in possession of. 
the premises without paying rent. The 
present applicant, the owner of the pre- 
mises, called upon the Official Assignee 
to declare whether he claimed any 
interest in the tenancy of the portion of 
her premises let to the insolvent which, | 
1n consequence of the insolvency, had. 
vested in the Official Assignee. The 
Official Assignee sent a notice disclaim- 
ing his interest in the tenancy. The 
applicant now asks-for an order directing 
the insolvent to put her in possession of. 
the portion of the premises in his -occu- 
pation contending that the order can be 


. made under sectipn-66 ofthe Presidency 


Towns Insolvency Act. . e 
In the ordinary course a monthly 
tenancy could be put an end to by the 
landlord by giving notice, and there 
would be no-necessity to call upon the 
Official Assignee to decide whether.he 
should claim any interest in the tenancy. 
But the Bombay Rent (War Restrictions) 
Act No. IL of 1918 has made this differ- 
ence, that the monthly tenant becomes 
a statutory tenant who cannot be ejected 
so long as he pays the standard: rent. 
The questions, therefore, are whether the : 
statutory tenancy, to which thé insolvent 
became entitled, is his property within 
the meaning of section 62 of the Insol- 
vency Act and is vested by the adjudi- 
cation order in the Official Assignee, 
and ifit is so vested, whether, on the. 
Official Assignee disclaiming any. inter- 
est in that property, the owner of the 
premises is entitled to an order for 
delivery against the insolvent. The 
question whether a statutory tenancy is 
property within the meaning of section 
167 of the Bankruptey Act, 1914, arose 
in Parkinson v. Noel (1. The plaintiffs 
having let to the defendent a dwelling 
house to which the Increase of Rent and 
Mortgage Interest . (Restrictions) “Act, 
,1920, applied, the defendant retained 
e (1923) 1K. B. 117; 92 L, J. K: B. 361; 198. 
“L, T. 538; 21 L: G. R. 130, P. 
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possession of it after the expiration of the 
term under the provisions of that Act, 
and when the defendant was Adjudicated 
„bankrupt, the trustee in bankruptcy 
disclaimed any interest in the house. 
The plaintiff then brought: an action 
against the defendant for possession. It 
was held that the statutory tenancy was 
property within the meaning of section 
167 of the Bankruptcy Act and passed 
under section 53 to the trustee in bank- 


ruptcy, that on disclaimer thereof by the. 
trustee, the bankrupt’s interest in the 


premises ceased to exist and was no 
- longer available for his benefit: conse- 
quently, the plaintiffs were entitled to 
judgment. It is quite clear that the 
applicant would be entitled to file a suit 
for possession, because, apart from the 
disclaimer of the Official Assignee, the 
insolvent has excluded himself from the 
benefit of the Rent Act by not having 
paid the rent. The applicant, however, 
contends that, by a motion before this 
Court, he can obtain an order for posses- 


sion which would have the same effect. 


as an order for possession in an eject- 
ment suit: In In re Finley; Ex parte 
5^Lothworkere Company (2) this point 
was not directly in issue, but the opera- 
tion of section 55 of the Bankruptcy 
Act of 1883, which corresponds to section 
66 of the Presidency Towns Insolvency 
Act, was considered. At page 485 of 

.the judgment there is the following 
passage — , 

_ -“Now the operation of those clauses, 
(sub-section 6 and sub-section 4 of sec- 
tion 58) in the simple case of a lease is 
not -very difficult to ascertain. If there 
is nothing more than a lease, and the 
lessee becomes bankrupt, the disclaimer 
determines his interest in the lease under 

` gub-seetion 2.. He gets rid ‘of ‘all his 


liabilities, and he loses all his rights by. 


virtue of the disclaimer. There is no 
need of.any provision for vesting the 
property in the lándlord, but the natural 
and legal effect of sub-section 2 is that 
the reversion will become aecelerated. 
There is nothing that I can see to be 


vested in the landlord. But he may. 


(8) (1888) 91-Q. B. D 475; 57 L. J. Q. B. 626, 60 
uf P" NR 6; 5 Morrell 248. I 


INDIAN OASES. 
GARIMJU MAL. 


[1994 


require delivery of possession, and, if-so; 
he can get it under sub-section 6."  . 

- The disclaimer of the Official Assignee 
having putan end to the interest of the 
insolvent in his statutory tenancy of the 
premises, I think the landlord under 
section 66 is entitled to the order which 
he asks for. There will be an order 
directing the insolvent to deliver over 
possession of the premises in his occu- 
pation to the applicant. . . 

Z. K. ` Motion allowed. 


` LAHORE HIGH COURT. . 
First Orvit Appear, No. 2894 or 1918. 
February 5, 1923. . 
Present:—Mr. Justice Broadway and ` 
Mr. Justice Zafar Ali. 
THE FIRM BHAG MAL-DAYA RAM 
—PLAINTIF¥S—APPELLANTS 
: versus 
GARIMJU MAL AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

Ciml Procedure Code ae V of 1908), Ò II, 
T. 1—Suit for father's debts—Sons denying inherit- 
ing any property--Property mot mentioned in 
plaint—suu, whether can decreed—Property, 
whether can be indicated 4n execution. 

Where ina suit for recovery of a debt against 
the sons of a deceased debter, th 
that the deceased left no property and that the 
plaintiffs can have no, cause of action against them 
without establishing that such and such property 
of deceased was in their possession, and the. 
plaintiffs fail to mention any such property, accord- 
ing to no rule of law can their claim be decreed. 
on the ground that they may be able to indicate 
in execution proceedings the property, if any, left 
by the deceased debtor, as this would amount to 
giving them further opportunity to harass the- 
defendants [p. 811, col. 2; p. 812, col 1] s 

Appeal from a decree of the Senior Sub- 
ordinate Judge, Simla, dated the 31st - 
July 1918. . ‘ . 

Bakhshi Tek Chand, for the Appellants. 

Mr. Muhammad Rafi, for the Respond- 
ents. : ES 5 


JUDGMENT.—This is.& first ap- 
peal from & judgment and decree ofthe 
Subordinaté Judge, Simla, dismissing 
with costs the plaintiffs-appellants’ guit 
based upon a book account to recover 
Rs. 20,272-9-0. According to the copy of 


e defendants plead . 


Vol. 83] E | 


* entitled to possession after the death of the female, 
as the heir of the last male holder. [p. 820, col. 2.] 


An execufor as Buch is the owner of the pro- 
ies of the testator and holds those properties 
in the right of the testator and: not in the right 
of the beneficiaries. The same principle applies 
to an executor under the Hindu Wills Act, except 
with regard to property which would have: pass- 
ed by earvivorehi to another -person. -[p. 821, 
col. 2; p. 822, col. 1. ; 

When the executor has carried out the pur- 
A es of the Will, he holds'the residue as trustee 

Er those beneficially entitled, but until the ad- 
ministration is completed, he is the owner of the 
estate in the right of the deceased, and not in the 
right of the beneficiaries. [p. 824, col. 1.] - 

The executor must sue in respect of. a cau 
of action that has accrued to the testator after 
his death but before administration is -com- 
. pleted. If the executor fails to sue in respect of 
such a cause of action within the period pre- 
scribed by law, the beneficiary will be barred, 
for the estate is still the estate of the testator, 
and not the estate of the beneficiary who may be 
& life-tenant under the Will of the testator; and 
consequently, 8 title that may be acquired by a 
stranger, by lapse of time will bea title acquired ` 
against the testator, ahd not against the 
life-tenant. - Both Art. 140 and Art 141 of 
Schedule Ito the Limitation Act presuppose an 
estate in a life-tenant. or in. & Hindu ór Muham- 
madan female; but where, in respect of any 
particular property, the title of the testator is 
itself extinguished, &s it would- be under sec- 
tion 28 of the Limitation Act, where the executor 
fails to sue within the period prescribed by law, 
that particular property will not descend to the 
life-tenant or to. the Hindu or: Muhammadan 
female and, - consequently, the case will not, 
attract the operation of Art. 140 or Art. 141 of. 
Schedule I to the Limitation Act. [p. 824, col: 2.] 

An executor, who is diso the-residu legatee, 
does.xot take under the Will until the administra- 
tion is completed and the execütor assents to the 
dispositions of the Will taking effect." It is only 
then that the Will becomes operative, so far as 
the - dispositions made in the Will are. concerned; - 


* 


[p. 826, col. 1.] ` 
There is no presumption, even after 20 years, 
that the estate has been administered. [p. 826, col, 


2. : : 

š Where the executor is- barred, the heir-at-law 
or the beneficiary is equally barred. [p. 816, col. 2.] . 
A title gained by a stranger as against the 
air is good against’ the beneficiary. [p. 828, 

Co. m 


Appeal from # decision of the Subordi- 


May 1921: LIE 
Messrs.. C. C. Das and N. N. Sinha, for: 
the Appellant:. : E 
Messrs. P. K; Sen: and P: Dayal, for. 
the Respondents. i ; 
ae JUDGMENT. So uae 
“Das, . J.—Thege’ analogous: appeals. 
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arise out of two suits instituted by the . 


nate Judge, Shahabad; dated.the 16th., dated the Sth Pus 1299. 


813: ' 


Maharajah of Dumraon for the purpose 


of establishing his title $o, and recovering . 


possession. of two Mouzasi Majhwari and 
Bhatauli; First Appeal No. 225 of 1921, 
which arises out of Suit No. 24 of 1919, 


, relates to Mouza Majhwari. First Appeal 
uit 


No. 226 of 1921, which arises out of 

No. 25 of 1919, relates to Mouza Bhatauli. 
The learned Subordinate Judge has dis- 
missed both the suits, and the Maharajah 
has appealed to‘this Court. 

On the 13th November 1836, Maharaja 
Jai Pragash Singh, the predecessor-in- 
title of the present’ plaintiff; made a 
maintenance grant, of separate villages 
to three younger members of the - family, 
Maheswar Buksh Singh, Rameshwar Bukeh. 
Singh and: Barmeswar Buksh Singh. 
There were really three separate grants 
in favour of three persons, but a single 
deed was executed to -cover - the .three 
grante.. We are in this litigation con- 
cerned with the grant to Rameswar Buksh 


‘Singh which included amongst. other 
properties, Mouza Majhwari and Mouza ` 


Bhatauli, The defendants claim to be 
the successors-in-interest of Rameswar 
Buksh Singh; but it has been found by 
the learned. Subordinate Judge that they 


are the descendants of Musammat Ganno, | 


the mistress o£ Rameswar Buksh Singh 
On the 5th November 1848, Rameswar 
Buksh Singh-gave a. mokarrari lease of 
Mouza Majhwari to Musammat Ganno 
subject to a payment of Rs. 284-2-6 ag. 
rent by her. From 1848, Mouza Majh- 
wari has been uninterruptedly in the pos- 
session of Musammat Ganno and ` her 
descendants. So far as the other Mouza 


is concerned there is no evidence how: 


itgcame_ into the possession of the defend- 


ants; but they. were recorded in the: 


Record of Rights finally published on the 
20th August 191T as being in possession 
of Mouza.Bhatauli by. virtue of a. deed 
J. That. deed, 
however, has'not been'produced, and it 


is the common. case that no such. deed. 


was executed. ~ 


` - Rameswar Buksh Singh ‘the grantee 


died on the 14th July 1864, leaving a 


. widow Dulbin Rajbansi Koer who accords. 


ing to the plaintiff-was. allowed by the 


Raj. to continue in possession of. the. 


^w 
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villages granted to her husband. Some- 
time in 1862, Rameswar execufed a mort- 


‘gage in favour df the then proprietor i 


of Dumraon Raj in respect of several 
villages, including Majhwari and Bhat-. 
auli, as a security for a loan which he 
took from the mortgagee. In 1882, Maha- 
raja Radha Prasad Singh who succeeded 
to the’ Raj in. 1871 and was the third- 
: in succession from the grantor, com- 
. menced a suit to enforce the mortgage: 
_security against Dulhin Rajbansi. His” 
" guit succeeded, and, in -due course, he 
purchased the properties, includin 
Majhwari ‘and Bhatauli, at the judicial. 
Bale held in execution of his decree. His 
sale-certificate is dated the 4th July 1887. 
On the 17th December 1890, Maharaja 
Radha Prasad executed a Will by which 
-he gave a life-interest in his estate to his 
wife Maharani Beni Prasad and appointed 
her and his Dewan,. Jai Prakash Lal, 
executrix and. executor of his estate. He 
died on the 5th May 1894, and, accord- 


ing to the case of the plaintiff, was. 


succeeded to the Raj by Maharani Beni- 


'* Prasad who had a life-estate in tne Raj. 


` by virtue ofthe Will of the late Maharaja.- 
Dulhin Rajbansi died. sometime in 1896,: 
and it is the plaintiffs case that, upon. 
her death, the Raj became entitled to 
resume the maintenance grant including 
the Mouzas with which, we. are concern- 
- ed in this litigation. Maharani Beni 
Prasad died on the 12th December 1907, 
and upon: her death the Court of Wards 


took possession of the Raj on behalf of. 


‘one Jung.Bahadur said to have been. 
adopted by the Maharani to her husband 


prior to her death. -The present plaint- . 
- iff, thereupon, commenced a suit-against- 
Jung Bahadur to recover possession of; 


the Dumraon Raj_and obtained a decree 
` in his favour on.the 12th August 1910.. 
He obtained: possession of the Dumraon: 


. Raj on the 18th September 1911, and 
` ‘commenced these suits’ on the 11th- 


December 1919. According to the tase: 
put before us`on behalf of the plaintiff. 
his cause of, action .arose. on. the" 12th 
-December 1907, which is the date of the. 
- death ofthe Maharani Beni Prasad. ` 

` The, substantial question in this litiga- 
tIon is one.of limitation, though the de- 
 fendantsin their written statement raised, 


‘conveyed to -Rameswar 


two other important pointe, one às to, 
the construction of the deed executed 
in favour of Rameswar Buksh on. the. 
13th November 1836, and the other- as 
to their status as the successors-in- ` 
interest of Rameswar Buksh. ‘They. 
alleged, in the first place, that the deed ` 
of the 13th November 1836 conveyed an 
absolute .title in the- properties dealt" 
with- by that deed to Rameswar Buksh, - 
and that whether they are entitled to 
claim through Rameswar Buksh or not, ; 
the plaintiff has no title to maintain the ' 


suits. Secondly, they ulleged that they ` i 


are the heirs of Rameswar Buksh in 
the direct line and that, assuming that 
the grant to Rameswar Buksh was a 
maintenance grant, the Raj has no right 
to resume the grant so long as the: 
line of Rameswar Buksh is not extinct. 
The learned Subordinate Judge has’ 
answered the first question in favour of 
the defendants, and the second- question ` 
in fayour of the plaintiff. Mr. P. K: 
Sen, appearing on behalf of the defend. 
ants, has accepted. the finding- of - 

the learned: Subordinate Judge on the 

status of his clients. It must follow that ` 

the defendants have no title whatever - 

to the Mouzas in question, unless they - 

have acquired one by lapse of time. 

But two important questions remain; 
first, whether on the interpretation of the , 
déed of 1836, an absolute interest was 
Buksh, and,’ 
secondly, whether the plaintiff's suits are. 
barred by limitation. Although ' the ` 
learned Subordinate Judge decided the. 
first question in favour of the defendants, : 
the. learned Counsel appearing on behalf 


of the defendants has made no attempt: 


to support the decision. Indeed it is 
quite impossible to.support the view of? 
the leatned Subordinate Judge on this, 
point: The identical deed was constru-: 


-ed by their Lordships. df the - Judicial | 


Oommittee, in Beni Pershad Koeri v. 
Dudh-Nath Roy (1). It will be remembered 
that Barmeswar was one of the grantees 
named in the deed. Barmeswar died: 
without issue; and the question 88 to. the 
construction of the deed arose in a suit, 
for resumption -instituted by Maharani 

(D 27 Q. 156, 36 I A. 210; 4 O. W. N. “274; 7 Bar, 
P.O, J. 580; 14 Ind, Dec, (s. s.) 108 (P. O): 


Í with the law laid down in the cases 
Tt- 
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° Beni Prasad against certain’ persons who 
claimed under: a deed 'executed by 
Barmeswar in favour of one Ram Golam. 
In dealing with this question their Lord- 
ships said as follows:—‘“Their Lordships 
will not discuss at length the terms of 
the -grant to Barmeswar which was ex- 
pressly made ‘in lieu of maintenance’. 


It was; therefore, prima facie Tesumable 


on the death of the grantor in accordance 


cited by the Subordinate Judge. 
contains no words purporting to grant a 
& perpetual interest, and as Barmeswar 
died childless, itis unnecessary to say 
whether his family would have taken the 
benefit of it if not resumed." 
point out that the law is now well-settled 
that a maintenance grant is resumable on 


the death of the grantee, and not on the, 
death of the grantor: see Rajah Woodoy 


Aditto Deb v. Mukoond Narain Aditto 
Baboo (2) and Rameshar Bakhsh Singh 
v. Arjun Singh (9). 'Fhis is not disputed 
before us by the learned Counsel ap- 
pearing for the parties. Now the passage 
in the judgment of the Judicial Commit- 
tee was cited before. the Subordinate 
Judge; but he thought that “it was not 
necessary for their Lordships to’ review 
the document as.a whole" and that “it 
will not be safe to conclude from the 


above authority that the estate conferred ` 


upon Rameswar Buksb Singh, by the 
above deed, was only for his life." The 
learned Judge then proceeded “to advert 
‘to. the document as -a whole," and came 
to the conclusion that "the. grant in 


favour of Ra ‘a heritable pro-: 
: wise discretion. 


prietary 


For Ek Iam bound by the ` con- ` 


struction put upon this document by the 
Judicial Committee ; and, if I were not, 
I would, with all respect, cómé to the 
same conclusion. The learned Subordi- 
nate Judge was much impressed by the 


faet that there was, in the mind of the’ 
grantor "an: apprehension of future dis-' 
utes between the sons and heirs of the: 


rothers of the executant on the one 


hand, and his grandson on the other. 


hand qe 
Raj,” an 

22 WR. 22 j 
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ding the successión. to-the 
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I should” 


he-concluded that, the grantees 
' contend that-if* the grant was resumable ' 
- onthe death of Ris: the cause of 
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having abandoned: some existing right; 

"itis barely reasonable to presume -that 
they did so ôn the condition that guitable 
‘provisions for their heirs were made," I 
may point-out at once that a maintenance 
grant is not absolutely . inconsistent with 
& grant to the donee and his heirs. 
Such a grant i8" prima facie resumable 
on the death of the grantee, but the con- 
text may show that it was intended to 
make a provision, not only for the donee; 

butfor the heirs of the donee. "Where 
the grant is so expressed, the grantor 
has the right. to resume the grant. on the 
extinction of the line of the grantee. 
It is all a question of construction. All 
that I need point out at the present stage 
is that à grant may bé a maintenance 
grant, though itis expressed to be for 
the benefit of the grantee and ‘his heir$; 
In the present case, Rameswar Buksh 


_has left no heirs, and the Raj has an n- 


doubted: right to resume the grant, pro-. 
vided it has not lost the right by lapse. 
of time. Ihave not thought it necessary. 
to deal with the point at length, because 
it is admitted before us by.Mr. P. K. Sen,. 
that the judgment of the learned Sub- 


‘ordinate Judge on this point cannot be’ 


supported. It is sufficient for- -me to gay. 


“that there areno word8 in the deed, in- 


dicating that an -absolute intérest. was 
conveyed to the grantee.’ , š; 
This brings me to the Question of limi-. 
tation, the only substantial question in. 
this case. In arguing this question, Mr. . 
Sen has followed his own line of reason- 
ing, and. not that- of the Subordinate 
Judge, and, in this he has exercised a` 
It willbe convenient. 
to set out the rival contentions. before 
proceeding” to discuss the plea. The 
plaintiffs case is that upon the. death of 
the original grántee, his widow Dulhin 
Rajbansi was allowed by the. Raj to re- 
main in posseseion of the grant, and that 
the right to resume the grant did not. 
accrue to the Raj till 1896 when Rajbansi 
died. The Raj was in 1896 in‘ the pos-' 
séssion of a’life-tenant, and the cause of. 
action’ accrued’ to. the ‘plaintiff on: the. 
12th December 1897,-the date of the: 
death of the life-tenant: The defendants I 
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action accrued to the Raj onthe 14th Maharajah Radha Prasad purchased ° 
July, 1864, and though the Haj may have the properties which were the subject- 
allowed Rajbansi to continue in posses- matter of the grant, the plaintiff re- 
sion of the villages which were the sub- -plies that the outstanding interest as 
ject-matter.of the grant, the villages, in  mokarraridars in favour of the defend- 
suit, were not in the possession of Raj-' ants prevented merger, and that ‘it 
bansi, and that the defendants were in was not open to the Raj, as purchaser 
"by the laches of the Raj, and that limi- of- the interest of the maintenance 
tation began to run in their favour from to put an end to the mokarrari created: 
the 14th July, 1864. Next, they contend before the mortgage. It will be re- . 
that Maharajah Radha Prasad brought’ membered that, on the 5th November ` 
suit against Dulhin Rajbansi to enforce 1848, Rameshwar executed a mokarrari 
a mortgage executed by her husband in: pattain respect of Mouza Majhwari in 

` favour of the Raj,and purchased the favour of Ganno Koer. The mortgage in: 
properties in execution of the decree favour of the Raj was executed in 1862. 
‘obtained by him. By such purchase. The argument is tothe effect that as 
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which took place in 1887, ‘there was a 
merger ofthe two interests, tho interest 
of the grantee and the interest of the 
- grantor, and the interest.of the grantee 
having merged in the Raj, the Raj was 


entitled to re-enter upon all the villages- _ 


dealt with by the deed*of 1836 including 
tlie villages in suit. They contend, accord- 
ingly, that time began to run in 1887 
and did not cease to run by reason of the 
subsequent death of the Maharajah in 
1894. Lastly, they contend that, in any 
death of Dulhin Rajbansi. Now it will 
be remembered that in 1896 the Raj 
was in. the possession of Maharani Beni 


Prasad. The defendants admit that the 


event, time began to run in 1896 on the-- Act. 


the purchaser of the interest of Rames- 
war as it existed in 1862, the Raj was 
entitled to rent from the defendants, but 
was not entitled to evict them from the 
Mouzas which they were entitled’ to 
hold so long as: Dulhin Rajbansi was 
alive. Lastly, in regard to the contention 
that where the executoris barred, the 
heiratlaw is barred, it is argued that 
thereis no principle to support the pro- 
position, and reliance is placed upon 
Art. 140 and Art. 14l of the Limitation 
In my opinion, the first point urged on’ 
behalf of the defendants mugt fail. I 
&m inclined to take the view that, upon 
a true construction of the “maintenance: 


to the. contention that the cause of; extinctor there is a failure of heirs, 
action arose in 1887, when the. late: The question is, is‘there-anything in‘the . 


` 
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. context io control "the prima facie 
meaning of the 'words-employed by the 
grantor? I think there is, and it will be 
found in the clause which runs as 
follows:—"If any of- the said three per- 
‘pons or their heirs put forward hereafter 

. any objection against the rais of the Raj 
as regards the difference in their main- 
tenance grants which, according to the 
custom obtaining in the family, I am 
competent to assign more to one and less 
4o another, such objection shall not be 
held legal or tenable in Courts." If the 
grant were resumable on the death of 
the grantee, then obviously there was 
no room for any objection on the part 
of the heirs; and it seems to me that the 
grantor, by providing against’ the pos- 
sibility of an objection on the part of 
the heirs of the grantees has clearly 
indicated that the grantees took a heri- 
table, but not àn absolute interest under 


the grant. - - 


. Í will assume, however, that the grant: 


was resumable at the death of Rameswar. 
Stil there was nothing to prevent the 
aj from allowing the widow to hold the 
land upon the terms upon which her 
husband held, namely, as a maintenance 
.grant resumable at her death. And this 
is exactly what the Raj elected to. "The 
:name of Dulhin Rajbansi Koer was 
“ recorded in the Land , Registration 
.Department in the place of her husband 
. without any proteBt or objection on the 
:part ol the Raj. She was allowed to 
‘bring rent suit against her tenants, and 
the Raj suedher upon mortgage executed 
‘by her husband and recovered a decree 
-against her. The plaint filed by the Raj 
: against her, a summary of which is given 
‘in Exhibit G, the extract from the 
. Register of suits, shows that, in the 
. estimation of the Raj, the properties 
“/ dealt with by the maintenance grant, 
r “on, the death of the said Babu,” that is 
: to say, -Rameswar, “have devolved on 
( the defendant by virtue of inheritance 
-as a life-interest.” Finally, there is 
` abundant oral evidence to support the 
view that Rajbansi was allowed by the 
- Raj to continue in possession of the 
- villáges granted to her husband. - The 
. Raj having elected to recognize Dulhin 


Rajbansi às having succeeded to the. 


52 


-covered by the maintenance grant, 


.Majhwari 


interest of- her husband, it could not 
have brought a suit against the defend- 
ants for, fecovery of the villages of | 


- which they*were in possession until the 


interest of Dulhin Rajbansi came to an 
end. The first point. raised or behalf of 
the defendants) must accordingly be 
decided against them. I 
It was next contended that time began 


.to run in 1887 when Maharajah Radha 
-Prasad purchased the villages including 
.the villages in suit in execution! of his 


mortgage decree. It will be. remembered 
that in 1862, -Rameshwar took a loan 
from the then proprietor of the Dumraon 
Raj and executed a mortgage in his 
favour in respect of all ie unde 
re- 
vious to that, however, he had madeover 
to Musammat Ganno in 
mokarrart settlement, subject to the 


“payment of a rent to him: Maharajah 


Radha Prasad sued upon the mortgage 


‘in 1882, and purchased the mortgaged 
-properties in 1887 at.a judicial sale 
-held in execution of his decree. It 


was’ argued that the interest of the 


.maintenance-holder having come to an 
-end by the judicial sale, it was open to 
‘Maharajah Radha Prasad to re-enter 
.upon the villages which were in the 


possession of the defendants, and that 
time began, to run in favour of the 


.defendants from the moment the vil- 
lages were purchased by the Maharajah, 


he argument, in my opinion, ia 
without substance, . In order to succeed, 
the defendants, must establish that the - 


- effect of the judicial sale was that the 


interest of the maintenance-holdgr and 
that of the reversioner became vested 


. in ihe same person in ihe same right, 
- go that the interest of the maintenance- 


holder merged in.the reversioner and ` 
so ceased to-exist. It must be remem- 
bered that, as against the maintenance 
holder, the defendants had acquired a 
title by adverse. possession, ` and that 
they could not. be evicted from the 
disputed villages 80 long as the interest 


` of the maintenance-holder was in exist-. 


ence, No doubt the Raj was not bound 


. by a title acquired against the main- 


tenance-holder; but there was no right 
of re:entry in the Raj until the interest 
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of the -maintenance-holder ceased to 
exist. The critical question. which I 
have to consider is, did the interest 


of. the maintenance- holder? merge in 
the reversioner as a consequence of 
the judicial sale and so ceased to 
exist ? 


Now in order that there may be a 
merger, the two estates must wholly 
coalesce. I apprehend that the interest 
‘of the maintenance-holder could not 
cease to exist as to some portion of the 
interest and be kept on foot as to the 
remaining portion. IfI am right in this 
view, then the intervening estate in 
village Majhouli in the defendants, 
effectively prevented merger. In order 
-to appreciate the point, it will be neces- 
sary to remember that, on the 5th 
November 1848, Rameshwar, the original 
grantee under the deed of the 13th 
November 1836, executed an istamrari 
mokarrari patta in respect of village 
Majhouli in favour of Ganno Kuer and 
her heirs. The transaction was per- 
fectly valid, and Ganno Kuer was en- 
‘titled to hold vilage Majhouli under 
the patta of 1848 so long as the interest 
of the maintenance-holder was in exist- 
ence. In- 1862, the then holder of the 
-Raj took a mortgage of the properties 
covered by the maintenance grant. In 
whatever. form the mortgage may have 
-been expressed, it could not possibly 
. affect the subsisting interest of Ganno 
Kuer in village “Maj houli under the 
transaction of 1848. “When Maharajah 
. Radha Prasad ultimately purchased the 
properties in execution of his mortgage- 
decrep, he could not have evicted the 
defendants from village Majhouli as, in 
my opinion, they were entitled to' put 
forward their prior title under the tran- 
saction of 1848 in answer to the claim 
‘of the Maharajah. The intervening 
interest of the defendants in village 


` . Majhouli prevented merger so far at 


any rate as Majhouli is concerned. As, 
in my opinion, there could not be a 
merger of part of the interest of the 
~ maintenance-holder, there was in EM 
no merger at all. 

But there is a more conclusive answer 
to the argument of the defendants. In 
order that thore may bea merger, the 


two estates which are sassa to « 
coalesce, must be vested in thes same 
person at the same time and in me^ 


same right. Now, what are the two 
estates in this case? Obviously, the 
estate in  reversion, and the estate 


whieh was in the maintenance-holder. 
But it was not the estate in reversion 
which acquired the estate of the main- 
tenance-holder, It was a pure accident 
that the Maharajah of Dumraon took 
the mortgage in question from the main- 
tenance-holder, The point is that it was 
not as the owner of the estate in rever- 
sion that the loan was given by the 
Maharajah of Dumraon and the mort- 
gage taken. When he ultimately pur- 


‘chased the properties in execution of 


his mortgage-decree, he did go, not as 
the owner of the estate in reversion, but 
purely in his personal capacity, so much 


‘so, that on ‘his death, the properties - 


purchased by ‘him would devolve on his 
personal heir, though the Raj might ` 
have gone by survivorship to a collateral. 
This point is clearly established in 
the decision of the Judicial Committee 
in Rani Jagadamba Kumari v. Wazir 
Narain Singh (4).. The question in that 
case was whether properties purchased . 
by: the Raja of Srirampore out of the 
income of the Haj formed an accretion 
to the Raj. It, was contended. that all 
the investments made by the Raja out 
of the income of.the' Raj formed an ac- 
cretion to the Raj and descended with 
it. In reply to this argument which 
succeeded in the High Court Lord 
Buckmaster said as follows:— "Their 
Lordships think that this conclusion is 
wrong, and thatits error is due to the 
idea that the produce of the impartible 
estate naturally belongs to and forms 
an accretion to the ‘original property. 
In fact, when the true position is con- 
sidered, there is no accretion at all. The 
income when received s the absolute 
property of the owner of the impartible 
estate. It differs inno way from pro- . 
perty that he might have gained by 


(4)77 Ind. Cas. 1041; 2 Pat. 319; (1923) A. I. R. 
. 0) 59; 44 M. L. J. 503; 37 C.-L. 287; 32 M, 
. J. 157; 4 P. L. T. 319; 25 Bom. L. R. UN 18 L. 
na o 98 0. W.N. 98; (923) M. N, 460 
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° his own effort, or that had come to him 
in circumstances entirely disassociated 
‘from the ownership of thé Raj. It is, 


therefore, à strong assumption to make. 


that the income ofthe property of this 
nature is so affected by the source from 
which it came that it still retains its 
.original character." In my opinioh, it 
is impossible to contend that there was 
.& merger of the two estates if, as the 
Judicial Committee has held, the pro- 
perties purchased by Maharajah Radha 
Prasad: in execution of his mortgage- 
decree are to be regarded as properties 
that had come to him in circumstances 
entirely disassociated from tho owner- 
ship ofthe Raj. In my opinion, it was 


not open to Maharajah Radha Prasad, 


on purchasing the properties which were 
thé subject-matter of the maintenance 
grant, to treat the maintenance grant 
as having ceased to exist and to take 
proceedings against the defendants. 
-> I now come to the most important 
point argued in the case on ‘which, I 
„think, the defendants are entitled to 
' succeed. -It is conceded that the right 
to resume the grant accrued to the Raj 


on the death of Dulltin Rajbansi Kuer, 


which occurred sometime in 1896. The 
defendants maintain that the suit not 
having been brought within 12 years 
‘of the date of the death of the Dulhin, 
it is barred under he provisions of Art. 
144 ofthe Limitation Act. The plaintiff 
réplies that in 1896 the Raj was, in 
“the possession of Maharani Beni Prasad 
who was entitléd to a life-estate in the 
properties comprising the Dumraon Raj, 
and that the failure or the neglect of 
the Maharani to bring a suit against 
‘the defendants does not affect his: right 
.to bring a suit within twelve years of 
the death of the Maharani under Art. 
140 or Art. 141 of the Limitation Act. 
The Maharani died on the 12th Decem- 
ber 1907 and the plaintiff contends that 
the present suits are well within time 
having been brought on the 11th Decem- 
ber 1919. To this argument the defend- 


+ ants have two replies ; first, that. the 


plaintiff having elected to proceed on his 
presumptive title based on possession 
and not on any specific title which, if 

‘proved, would attract the operation: of 


Art. 140 or dit 141 of the Limitation ` 


-Act, the Court will not allow him to 
have recourse to Art. 140 or Art. 141 on 
the question whether his suits are not 
barred by lapse of time; and, secondly, 
that the Maharani was the „executrix 
under the’ Will of Maharajah Radha 
.Prasad and, as such, was the statutory 
‘owner of the properties, and that this 
statutory ownership, that is to say, 
ownership for the purpose of the Probate 
and Administration Act, prevented the 
estate from devolving on her as life- 
tenant so long as administration was 
not completed and the purposes of the 
Will carried into effect, and that her 
failure to bring a suit against the de- 
fendants had the effect of giving a com- 
plete title to the defendants, and that 
there is no principle’ to support the 
view that where the executor is barred, 
there isa revival of the cause of action 
in the heir at law or the beneficiary. 
Iam of opinion that the plaintiff cannot 
ask us to hold that either Art. 140 or 
Art. 141 of the Limitation Act, applied 
to this case. Art. 110 applies to a suit 
by a remainderman, a reversioner (other 
than a landlord) or a devisee for posses- 
sion of immoveable property. Art. 141 
applies to a like suit by a Hindu or 
Muhammdadan entitled to the possession 
.of immoveable property on the death of 
á Hindu or Muhammadan female. Now 


‘the plaintiff does not allege in his 


plaint that he is: a remainderman, -a 
reversioner or a devisee within the mean- 
ing of those- terms as used in Art. 140, 
ora Hindu entitled to the possession of 
Raj on the death of a Hindu ffmale 
within the meaning of Art, 141 of the 
Limitation Act. In his plaint he’ relies 
-on his presumptive title- based on pos- 


session, and not on any specific title | 


which it would be necessary for him to 
establish to enable him to bring his 
case within the terms of either Art. 140 
or Art. 141 of the Limitation Act. “Nor 
-has he given any evidence of any speci- 
fic title. How are we then to say that 
he is either a remainderman, a rever- 
sioner, a devisee or a Hindu entitled to 
the possession of the Raj on the death 
ofa Hindu female. In my opinion, the 
plaintiff has neither made n nor egtablished 


` acase under Art. 140 


212, 
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or Art. 141 of 
Limitation Act. That being so, the residu- 
ary Article, namely, Art, 14% must apply, 
and the- plaintiff's suit is barred under 
that Article. i 

I will, however, ignore the pleadings 
in these cases and overlook the lack of 
evidence. I will assume that the Maha- 
tani had a life-estate under the Will of 
Maharajah Radha Prasad and that the 


‘plaintiff. was entitled to the possession 
‘of the Raj on her death. Now Art. 140 . 


can have no possible application to this 
case it is settled law that the terms 


'"yeversioner" etc., in Art, 140 are used. 


in the technical sense of the English 
Real Property Law. It is not suggested 
that the plaintiff was a remainderman 
for it is conceded that the Maharajah 
devised the estate to his widow for life 
with remainder over to his adopted son 
‘to be adopted by his widow. Nor is 
the plaintiff "a revergioner” in the sense 
in which that term is understood in 
‘English Real Property Law. A rever- 
sion arises where the grantor grants a 
particular estale to a person and does 
not dispose of the remainder. That 
which is not disposed of, resides in the 
grantor and is called a reversion. It is 
the interest in land undisposed of which 
reveris to the grantor after the exhaus- 
tion of the particular estate. See Hals- 
bury’s Laws of England, Vol. 24, page 


But here the complete estate was 
-devised by the Maharaja, the life-estate 
to the Maharani and the remainder to 
the gon to be adopted. The two together 
made up the estate in fee simple which 
‘was completely disposed of; and, as was 
pointed ott by Selborne, L. C. in Attor- 
ney-General of Ontario v. 
'F. Mercer (5): “There cannot, in the 
‘usual and proper sense of the term, be a 
‘reversion expectant ,upon an estate in 
‘fee simple.” 

° Now it may be said that the gift of 
the remainder to the adopted son never 
took effect as the adoption was set aside, 


“and that there was only a conditional. 


grant of a fee simple to the adopted 
son, that isto say, a grant conditional 
(5) Ca B A, O. 767 at p. 712; 52 L, J. P. C. 81; 
49 L. T. 31À,. - 


1 


141. 


Andrew: 


upon the adoption taking place. This’ 
is, undoubtedly, so; but the argument 
does not help the plaintiff. As has been 
pointed out, if the fee simple granted 
i8 "conditional" or "determinable," what 
is left in the grantor, is, not a reversion, 
but “a possibility of reverter.” See 
Halsbury's Laws of England Vol.24, page 
213 at page 237. The case of “a possi- 
bility of reverter” is clearly not compre- 
hended within the terms of Art. 140. 

It is needless to point out that the 
plaintiff does not claim asa devisee. 

It follows, therefore, that Art. 140 has 
no application to the case. 


But the plaintiff also relies on Art. 
Now just as Art, 140 applies to & 
suit in which the plaintiff claims as a 
remainderman, reversioner or devisee in 
the sense in which these terms are used 
in English Law, so Art. 141 is restricted 
to suits by plaintiff whose title and 
right, as the heir of the last full owner 
to sue for possession accrues upon the 
death of a female holding & woinan's 
qualified estate under the Hindu or 
Muhaminadan Law. On reference to the 
cases decided under Art. 141, it will be 


.noticed that Article has been applied, in 


the case of Hindus, to the plaintiff 
suing as reversioner in the sense in 
which that term is used in Hindu Law. 
To claim the benefit of Art. 141, tlie 
plaintiff must prove, first, that there 
was a qualified estate in the Hindu 
female, and secondly, that he was entitl- 
ed to possession after the death ofthe 
female,- as the heir of the last male 
holder. Now this case is not suggested 
in the plaint nor established in the 
evidence, and I do not see how it is 
possible for the plaintiff to rely on 
Art. 141 in answer to the defendants’ 
plea, . EC 
Assuming that Ait. 111 applies to this 
case, it must still be shówn that, having 
regard to the existing law, the plainti 
was entitled to the possession of the 
properties in dispute at the date of the 
suit. As the Judicial Committee pointed 
out in Hari Nath Chatterjee v. Mathur- 
mohan Goswami (6): “The intention of the 


(6) 21.0.8 at p. 18, 20 I A. 183; 17 Ind. Jur 481; 


6 Sar, P, C. J. 384; 10 Ind, Dec. (N. 5.) 038 (P. O.). . 
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where there is not one, but to interpose 
a bar after a certain period to a suit to 
enforce an existing right." The: facts 
in that case were as follows:—One Rama- 
nundan died: in 1847 leaving a widow 
Pearimoni anid five daüghters. The eld- 
est daughter Drobomoni died in 1867, 
_- leaving a son Kala Chand who died in 
` 1868, leaving a son Girish who was the 
third defendant. "The second daughter 
Hurromoni died in 1874, leaving a son 
Mathura Mohan, the first defendant 
the -third daughter Motimoni in 1857, 
leaving a son Thukurdas, the second 
defendant. The fourth died childless, 
and the last survivor Sampurna died on 
the 22nd February 1884, leaving a son 
Harinath who was the plaintiff. It will 
be noticed that Sampurna was entitled 
‘to ashare’to be held by her as a Hindu 
daughter, -and that her son, the plaintiff 
was entitled to that share after her death. 
Not having succeeded in getting posses- 
sion ofher share, Sampurna brought a 
suit in 1879 which was dismissed in 
1881. She died on the 22nd ‘February 
1884, and on the 6th, April 1887, the 
plaintiff instituted a suit to enforce his 
right jn the estate of his grandfather, 
.and relied. on Art. 141 as saving limita- 
tion. Now the law of the land, as 
. éstablished' in the celebrated ease known 
as Katama Nathéier v. Rajah of Shiva- 
gunga (7) is that a decree fairly and pro- 
perly obtained against the holder ofa 
qualified -estate, binds the reversioner. 
Their Lordships pointed out that the 
words “entitled to the possession of 
immoveable property” in. Art. 141 refer 
to the-then existing law, and came to 
the conclusion that having regard to the 
decision in the Shivdgunga case (7), there 
was no existing right in the plaintiff 
which -hé' ‘could enforce: by ‘suit. . The 


decision of the*Judicial Committee. is 


authority for the proposition that Art. 141 
cannot be construed asaltering the law 
of the land. i ^4 " 
Two questions "arise; first, whether, 
having regard.to the existing law, there 
was a qualified estate ofa Hindu female 
(7} 9 Moo. L. A. 539; 2 W. R. (P. O) 31; 1 Buth. 
: EARN 520;. 2 Sat, P. O. J. 25; 19 E. R. 843 
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vested in the Mahrani, and, secondly, 
whether there was an existing right in - 
the plaintiff Which he could enforce by 
suit at the. date of the suits: If the 
first question be answered in the affirm- ` 
ative and if it be found that theie 
was aright in existence in the plaintiff 
within 12 years of the date of the suit,- 
then subject to the provision .of section 
9 of the Limitation Act, Art. 141 would 
maintain and. preserve the right for the 
full period of 12 years. If, however, 
either of the questions be answered in 
the negative, then it must follow that 
the plaintif’s argument founded on 
Art. 141 must fail. : 

It will be convenient, first, to deal-vith 
the question whether there was a qualifled 
estate of a Hindü female vested in 
the Maharani. at the date when the 
Raj became entitled to resume the 
maintenance grant, that is to say, in 1896. 
The Maharani had 4 life-estate under the 


. Will of her husband; but she was also the 


executrix of the Will. I apprehend that it 
is settled beyond doubt or controversy that 


‘an executrix as such is the owner of the 


properties of the testator and holds these 
properties in the right of the testator and 
not in the right of the beneficiaries, Sec- 


‘tion 4 of the Probateand Administration 


Act, I think, makes the position perfectly 
clear. Thatsection runs as follows: “The 


‘executor or the administrator, as the caso 


may be, of a deceased person, is his legal 
representative forall purposes, and ali 
the property of the deceased person vests 
in him as such.” Now a legal represénta- 
tive means “á person$who in law repregents 
the estate of a deceased person” (See 
section 2 (11) of. the Civil -Procedure 
Code) and the principle establishéd: by 
section 4 is that the executor is the owner 
of the properties of the deceased to the 
uses of the deceased who lives in. the 


‘exscutor, not as a physical person, -but 


as a legal personality. 
In Hollis v. Smith (8), it was laid down 


‘that on the death of the.testator or 


intestate, his executors or administrators 
are in point of law the owners ef the 
goods which belonged to him and-con- 
séquently whether in actual possession 


(8) (1808) 10 Hast 204; 103 É. R. 786, .- 
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of them, or not, before the tort, commit- 
.ted they may declare, as any person may, 
upon their own property, When wrong- 
fully damaged by another. An executor 
as such could under the old practice in 
` England, maintain quare impedit, for a 
disturbance in hisown time or eject- 
ment where the testator’ had a lease for 
ears, upon an ouster after his death (See 
illiams on Executors, 10th Edition, page 
661), After the Land Transfer Act of 
1897, the position of the executor ‘must 
be the same with regard to the realty 
which belonged to the testator, The old 
process of ejectment and ouster. was 
abolished by the Common Law Procedure 
Act, 1852 in favour of a writ of ejectment, 
which, in its turn, has givin place to an 
action for the recovery of land which is 
commenced by the ordinary writ. It 
follows that after the Land Transfer Act 
of 1897, an executor in England is 
entitled to maintain'an action for the 
recovery of land where there is an ouster 
' after the death of the testator, in his own 


right, and not in theright of the. bene-_ 


ficiaries, 

The Hindu Wills Act makes no distine- 
tion between Realty and Personalty, and 
it hasbeen held that-the effect of the 
Hindu Wills Act is to place the executor in 
India on the same footing as an English 
executor: Shaik Moosa v. Shaik Essa (9). 
As is pointed out in.Mayne on Hindu 
Law (9tb Edition, page 611), "the result 
is that in all cases coming within the 
Hindu Wills Aet orthe Probate Act, tho 
executor or the administrator as such, is 
the legal representative of the. deceased, 
and statutory owner of his property, except 
such as would otherwise have passed by 
survivorship to some other person," This 

‘is clearly established in two of the cases 
to which reference was made by Mr. 
.D. IK. Sen in the course of-his arguments. 
In Ganoda Sundary Chaudhurani v. 
Nalini Ranjan Raha (10),.the facts were 
these: One Mohan Chunder Roy Chow- 
dhury died in January 1895, leaving a 
Will of «Lich ke appointed the plaintiff 
who was bis. widow, executrix. The 


(8) 8 B. 241;. 8 Ind. Jur. 571, 4 Ind. Dec. (N. 8.) 
. (10) lInd. Cas. 514; 36 C. 28,120, W. N. 
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latter obtained Probate on the 8th May: 
.1895.: Priorto his death he gave power 
to adopt and the plaintiff adopted ason to 
him who was eleven years old at the date 
of the suit, The adopted boy was, undoubt- 
edly, entitled to succeed to the. estate of 
his deceased father, and, on the 3rd June . 
1908 (that is to say thirteen years after the - 
death of the testator), the Courtof Wards , 
issued a Notification assuming charge of 
the estate left by the testator which was 
described to be the property of the minor. 
adopted boy. . ` i 
It was not disputed that if the estate 
had, in fact, vested in the minor, the Court 
of Wards was entitled under the law to 
assume charge of the estate. It was, 
however, contended on behalf of the 
plaintiff that the minor could not become 
the proprietor until administration was 
completed, and that, the estate not being - 
the estate of the minor until the comple- 
tion ofthe administration, the Court of 
Wards was not competent to assume, 
charge of thatestate.- . 
- This contention. found favour with 
Woodroffe, J., who said as follows: ‘The 
residuary legatee does not become ‘pro- 
prietor’, until after the administration 
has been completed and his interest thus__ 
ascertained: This interest is subject to. 
the payment of debts and legacies and 
the discharge of other trusts contained , 
in the Will. No doubt he is beneficially 
intérested in the estate subject: to these 
payments and the discharge of these 
trusts, but he is not proprictor, except 
when a residue has been’ ascertained, 
which on completion of administration 
is made over to him by the executrix.” 
This case is a clear authority for the 
proposition that, though beneficially in- 
terested in the estate, the Maharani, in 
her personal capacity, was not the pro- 
prietor of the estate until afte the ad- 
ministration was completed. In Bhupendra 
Krishna Ghose v.. Amarendra Nath ‘Dey 
(11), the question was raised whether, in 
the circumstances of the case, the pro- 
perty had vested in'a full owner under 
the ordinary Hindu Law of Inheritance 


(11) 34 Ind Cas. 892, 43 C. 432, 19 M. L. T. 97; 20 
O. W N 169; 30 M. L J. 110; 23 O. L. J. 169; 14 A. | 
l.J.167, 3L W. 252; ioo lI M. W.N.73; 18 

2 (P. CJ. I : 
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j &nd whether the devolution from: the full 


owner could, in any way, be regulated ` 


by the testator by à direction contained 


in the Will. One Herambo Nath Ghosh- 


died on the 10th November 1907, leaving 
a widow Paritoshini, his adoptive 
mother, Kissory Moni, and two Sons of his 
"natural sister Benodini, namely, Ama- 
rendra and Sudhindra. He left a Will 
by which he appointed his widow Parito- 
shini the sole executrix ofhis Will. He 
-gave her authority to adopt five sons in 
succession and provided that if she died 
. Without adopting a son or if such adopted 
son: predeceased her without leaving 
, any male issue, then his estate after the 
death of his wife should pass to the 
sons of his sister. Binodini who might be 
living at the time of his death. It will 
be noticed that there was no devise of 
the estate either to his widow or to the 
_son to be adopted by. her, though ho, 
undoubtedly, thought that they would 
take an estate of inheritance’ under the 
- Hindu Law. The only devise“ in the 
-Will was to the sons of his sister which 
was to take effect in theeventof hia 
. widow dying without adopting a son or 
the adopted son predeceasing his widow 
without leaving any male issue. After 
the death of the testator, Paritoshini 
adopted à son to her husband,. but the 
&dopted son died on the 11th March 1910 
unmarried. Paritoshini died a few days 


afterwards, and, on her death, the eister's^ 


.Sons claimed the estate under the Will 
` of the testator. This was challenged by 
Kissory Moni, the adoptive mother of 
the testator, who instituted a suit for the 
` construction of the’ Will of the testator. 
One of thé points urged on her behalf 
was that once the. succession has opened 
' in accordance with Hindu Law, the 
testator ean, by'no act of his, alter that 
course of succession. It was argued on 
behalf of the *plaintiff that, upon the 
death of the_ testator, his widow took the 
estate under the law and not under the 
: Will; and that, on adoption, she was 


divested of that estate which devolved . 


- on the adopted son under the law and 
not under the Will, and that on his 
death, -his- adoptive mother took the 
estate again under the law, and that on 
her death the estate devolved on the 


plaintiff, as the next heir of the adopted 
son. In answer to tliis contention (which 
failed on other grounds, it was pointed 
oat by Fletcher, J., in the Court af first 
instance by Jenkins, O. J., in the Court 
of Appeal and by the Judicial Committee 
that the appointment'of an executor had 
the effect of preventing the estate. from 
devolving on the heir at law. In de- 
livering the judgment of the Judicial 
Committee, Mr. Ameer’ Ali said ‘as 
follows: "In the present case had the 
testator given to the widow a power to 
adopt without constituting her his 
executriz, she should have taken merely 
a widow's interest which would have 


become divested. on her adopting & ` 
from the- 


Bon. It is-clear, however, 
language of the Will that the testator 
was anxious that there being no natural- 


born son, a son should be adopted who, 
. and whose male issue should duly per- 


form those religious rites -which are 
-considered essential in the Hindu system 
for the salvation of the deceased. With 
this object he. empowered her to make 
five successive adoptions and constituted 
her as his executrix to give effect to his 
wishes,” - : 

-- It was contended before us that, though 
the appointment of añ executor may have 
the effect of preventing the estate from 
devolving on the heir or, the residuary 
legatee, still the executor represents the 
interest of the residuary legatee, . and 
that, as in this case, the residuary legatee 


“had only a life-interest in the estate of 


her husband, all that was vested in the 
executors was that life-interest, and 
that, consequently, the plaintiff is en- 


‘titled’ 'to a fresh- period from the date 


of the death of the lifetenant. In my 
judgmeut, there is no foundation’ for 
this argument. I have already indicated 
my. view on this point;-but itis worth- 


“ 


while repeating “that the executor is. 


the legal representative of the -testator 
and does not represent the interest of 
the residuary legatee so long as adminis- 


"ration: is ‘not. completed. The actual 


position is stated in these words in 
Sbephard's Touchstone: The executor 


"shall be charged -and chargeable for so. 


much as is committed to him as ‘the 
testator himself; for this cause the 


E š 
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exectitor is said to represent the person 
of the testator; for as to the estate com- 
mitted to his trust, he may charge others, 
dnd be chargeable himself, sue or be 
sued, as the testator himself. might, And 
the estate he hath by his executorship 
is said to Dë in him tothe uses of the 
testator in his right; and that he doth 
in the disposition óf his estate is said 
to be in the right and to the use of the 
testator also,” (8th Edition, Volume 2, 
page 400). 
` to the’ following passage in Halsbuiy's 
Laws of England (Volume 14, page 217) 
“The interest which a personal represen- 
tative has in the goods of a deceased 
person differs from the ordinary interest 
which a person has in his own goods, 
inasmuch as the representative holds 
them in the right of the deceased," It 
is quite true -that when he has carried 
out “the purposes of the Will” he will 
hold thé résidue as "trustee for those 
beneficially entitled, -but until the 
administration is ‘completed, he is the 
‘owner of the estate, in the right of the 
deceased, and not in the right of the 
beneficiaries. This, I think, is clear 
from the terms of section 4 of the Probate 
and Administration Act, and is estab- 
lished by the decisions of the English 
Courts in Nixon v. Smith (12) and 
Attenborough v. Solomon (13). 

.If this be the true position, then 
clearly the legal representative must sue 
in respect of a cause of action that has 
accrued to the testator, after his death 
but before administration is completed. 
Where a cause of action has accrued to 
the testator before his death, there is 
no difficulty whatever. Time begins to 
run at once, and section 9 of the Limi- 
tátion ‘Act provides that “where once 
time has begun to run, no subsequent 
disability or inability to. sue stops it.” 

. Where a cause of action accrues, not 
only after the death of the testator but 
aiso after administration is completed, 
` there is-again no difficulty. For the 
estáte has now ceased to be the estate 
of the testator, and has become the 


ati) (9021 Cb. 176, 71L: J. Ob. 118, 85 L, T. 
679; $0 We 

KE 913) A.-O. 76; 82 L, J. Oh: 178; 3 107 L. T. 
Sla PER: . 


Reference may also be- made. ` 


estate of the beneficiaries, and where the 
beneficiary is a life- tenant, the remainder- 
man-or the reversioner is not prejudiced 
by the neglect of the life-tenant to sue. 
But where a cause of action has accrued 
after the death of the testator, but before 
administration is completed, it seems to . 
me that the beneficiary will be barred if. 
the executor fails to sue withinthe period 
prescribed by law. For the estate is still 
the estate of the testator, and-not the es- 
tate of the beneficiary who may be a life- 
tenant under the Will of the testator; and, - 
consequently, a title that may be acquir ed. 
by a stranger, by lapse of time will -be a 
title acquired against the testator. and: 
not against the life-tenant. Both Art, 
140 and Art. 141 presuppose an estate' in 
a life-tenant: or in a Hindu or Muham- 
madan female; but where,in respect of any 
particular property, the title of the testa- 
toris itself extinguished, as it would be . 
under section 28 of the ‘Limitation Act, 
where the éxecutor fails to sue within the 
period prescribed by law, that particular - 
property will not descend to the life- 
tenant or to the Hindu or Muhammadan 
female and, consequently, the case will not 
attract the operation of Art. 140 or Art 141 
ofithe Limitation Act. I may refer to 
the principle enunciated by the Judicial 
Committee in Hari Nath Chatterji v. 
Mathuramohan Goswami (6) in support of 
this proposition. 4 

But then it may well be that the title of 
the'testator to any particular property 
may be lost, before the right of -any per- 
son to administer the estate is establish- ` 
‘ed. In order to meet this ‘difficulty, the 
Legislature provided in section 17-of-.the 
Limitation Act that “ where a person 
who would, if he were living, havea right: 
to institute a suit or make an application 
dies before the right accrues, the period 
` of limitation shall be computed from the 
time when there is a legat -representative 
of the deccased capable of re ae or 
making such suit or .applieation.". Bec- ` 
tion 17 adopte, the general rule that & 
complete cause of action cannot accrue 
unless-there be a pereon in existence 
“capable of suing and another person in 
existence capahle of being. sued." It 
` would, in m$ opinion, be unnecessary to 


- make this provision, ifthe beneficiary 
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"weremnot prejudiced by the neglect of: 
the executor to sue. It -clearly assumes 
"the existence of the general law that it is 
the duty of. the legal representative -to, 
sue in respect of a cause of. action that 
has accrued after-the death of the testa- 
tor-and provides that the time shall not 
begin to run until the question as to who 
is the legal representative of the.deceased 
has. been solved. In other words 
section 17 extends the period of limita- 
tion. in cases not.falling within the third 
paragraph. The third paragraph pro- 
videsthat this rule shall not apply to 
suits to cnforce rights of- pre-emption or 
to suits for the possession of immoveable 
property or of an hereditary office. As 
it is pointed out by. Mr. Mitter in his 
-Tagore Law Lectures on Limitation “the 
‘application of the rule to such cases 
vould, tend to create insecurity of title." 
This appears to bein accord with Eng- 
lish Law. . In my opinion, section 17 of 
the Limitation . Act proceeds on. the 
assumption that the legal representative 
holds the property in .the right of the 
deceased and that it is his duty to sue in 
respect of a. cause of action that has 
accrued to-the testator after his death. 
It may becontended that where (as here) 
the testator appoints. the  residnary 
legatee as the executor of his Will there 
is a merger ofthe estate held by à man. 
as executor in that which he holds in 
“his own right. But this is clearly not 
-s0. - Bee Williamson Executórs, ‘l0th 
Edition, page478. As has been. said by 
that learned author “ though a person is 
` originally entitled to a, term, or. to an 
_estate of free-hold, as an éxecutor or ad- 
ministrator, yet in process:of time he 
‘may become the owner of’ the estate in 
his-own-right. This happensin the case 
-of executors when the executor is also 
residuary legatee, and he performs all the 
purposes of thè Will, and' holds the estate 
'88legatee, or pays ‘money: of his own, 
to the value of the term, in discharge of 
the testator’s debts, and-with an intention’ 
io appropriate the term to his own usein' 
lieu of the money. Under these, and 
the -like circumstances, the executor 
will have the estate in his own right, and 
` when he has the estate in his own, right, 
it-willbe subject to merger. “Generally 
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speaking; it is difficult to ascertain when 


' the charagter ofexecutor or administra- 


tor ceases, and the ownership independ- 
ent of that character, commences. vary 
case must depend on its own circum- 
stance. This only is certain, that-when the 


executor or administrator ceases to hold 


the estate in that character, he will’ hold 
the same in his own right, and it, will be: 
subject to merger,” (Williamson Exe. 
cutors, 10th Edition, pages 478 and 479) 
The question as to when the ‘executor 
ceases to hold the property as executor, 
was Investigated in Aitenbérough: v. Solo- 
mon (13). The testator by his Will dated 
the 20th March, 1878 appointed - his ' song 
A.A. Solomon and J.D. Solomon, exe- 
cutors and: trustees'of his Will and 
devised and bequeathed his residuary 
estate to his said trustees upon trust to 
sell the sare and to divide the Bale-pro- 
ceeds into four equal parts. And the 
testator directed that each of his said 
sons should retain one of such fourth 
parts for hisown use and benefit and 
should stand possessed of the two re- 
maining parts upon trusta for the 
of his two daughters. It will be sd 
that his-sons were fot-only the executors 
and trustees of the Will, but were resi- 
duary legatees to the extent of half the 
estate. Allthe debts, legacies, funeral 
and testamentary expenses and duty 
were paid within one year of the testa-. 


.ior's death, and in March 1879 the resi- 


duary account was sent in bythe r 1- 
dent and was duly asked. Ga thes 
facts it was found that the estate was 
completely administered within *& year 
of the death of the testator. Part of. the 
residuary estate consisted’ of certain 
valuable plate which was,in. the sole 

possession of A. A. Solomon, pending the ` 
ultimate division of the trust estate: ` In 
1892, A. A: Solomon ‘pledged: the plate 
with the appellants in, hisown name to 
secure an advance of £ 65 and interest 
thereon. The appellants had no notice 
that this plate formed pàrt of the testa- 
tor’s residuary estate or that A. A.’ Solo- 
mon was-not.the absolute beneficial 
owner thereof. The'money só raised was 
applied by A. A. Solomon in paying a per- 
sonal debt due from him: to the respond- 
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.diéd in 1907, and in 1908 the respondent 
for the first time discovered that the 
-plate had been pledged , with the appel- 
-lants. He commenced an action against 
the appellants claiming an injunction 
restraining them from selling the plate, 


a declaration that the appellants had | 


‘no right or title in or to the same, and the 
return thereof.to the respondent, It was 
-contended on behalf of the appellants 
.that the executors have full power to 
pledge the estate of their testator and that 
‘any one of the executors. can exercise 
-the power ofall. This position was not 
denied in the judgment of the House of 
Lords, but it was pointed out that as 
.goon as the executor has assented to the 
dispositions made in the Will, and this he 
-may do informally and it may be inferred 
from his conduct, these dispositions. be- 
-came operative, and then the bene- 
-ficiaries have vested in them the property 
in those chattels. - But the position before 
the executor had assented to the vesting 
of the estate in the beneficiaries was 
-stated in these words by Lord Haldane: 
“The position of an executor is a 
eculiar one. He is appointed by the 
"Will, but then, by virtue of his office, by 
-the operation of law and not under the 
bequest in the Will, he takes a title to the 
personal property of the testator,. which 
- vests him with the plenum dominium 
over the testator's chattels. He takes 
-that is to ay, by virtue of his office, The 
Will becomes operative so far as its dis- 
positions of personalty are concerned only 
if and when the executor assents to those 
-disposttions.” r 
Tt is unnecessary to pursue the subject. 
It is clear- beyond controversy that an 
executor, who is also the residuary le- 
gatee, does not take under the Will until 
the administration is completed and the 
executor assehts to the dispositions of the 
Will taking effect. It is only then that 
the Will becomes operative so far as the 
dispositions made in the Will are con- 
cerned. B , ; 
‘That being the position, the question, 
arises whether, the life-estate vested 
in the Maharani during her life time. 


Maharajah Radha Prasad died in May 1894,- 


andathe. cause of action to resume the 
maintenance grant arose in-1896. In order 
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to bring the case within Art. 141 ofthe 
Limitation Act, it musz be shown that in 
1896 the Will became operative so far as 
the disposition of the life-estate in the 
"Willis concerned. For, if the life-estate 
was not vested in the Maharani in 
1896, she and Dewan Jai Prakash sLal 
as executrix and exeeutor of the Will 
were competent to bring a suit for the 
possession of the villages in suit, and, 
-as is provided in section 9 of the Limita- 
tion Act which must control Art. 141 of 
-the Limitation Act: see Dhonessur Kooer 
v. Roy Gooder Sahay (14) “when once time 
has begun to run,no subsequent dis- 
ability or inability to sue stops it." It 
follows, therefore, that the inability of the 
plaintiff to sue till the death of the ` 
Maharani will not constitute an answer 
to the plea of limitation unless it is 
shown that there was a life-estate vested 
in the Maharani in 1896. The Maharani 
and ‘Jai Prakash Lal applied for grant 
of Probate to them, and, on the 13th 
September 1894, Probete was issued to 
them outof and under the ‘seal of 
the Calcutta High Court. It is only 
necessary to refer to the terms ofthe ` 
Will to hold that the purposes of the 
Will could not have been carried out in 
the lifetime of the Maharani. The 
executors could indeed by setting apart 
a fund for ths payment of debts, legacies 
and annuities and assénting to the dis- 
positions made in the Will taking effect, 
have vested the life-es;ate in the Maha- . 
rani; but there is no evidence that this 


_was done, and it is well established that 


there is no presumption, even after 20 
years, that the estate has been of adminis- 
tered [Charlton v. Earl of Durham (15).] 
Ihold that’ in 1896, Maharani Beni . 

Prasad and the Dewan Jai Prakash Lal 
were in possession of the estate left. by. 
Maharajah Radha Prasad as the execu- 
trix and the executor of his Will, and that 
there is no evidenes that they ceased to 
occupy that character at any time be- 
fore the death of the Maharani. That 
being so, Art. 141 cannot apply, for it is 
not shown that the plaintiff was entitled 


a9 $0 336; 1 Ind. Dec (x. s.) 505.  . E 
n 15) (1860) 4'Oh. App. 433: 20 L. T. 467; 1T W. ^ 
. z 5 - _ EO ^ I 
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to the possession of immoveable property 
on the death of a Hindu female. 

But I go much further than -this. As 
l have said before, Art. 141 will only 
apply if it is shown that there was- an 
existing right in the plaintiff at the 
commencement of the period of limita- 
tion entitling him to the full period of 
twelve years prescribed by Art. 141. As 
the Judicial Committee pointed out in 
Hari: Nath Chatterjee v. Mathurmohun 
Goswami (6) “the words ‘entitled to the 
possession of immoveable property’ refer 
to the then existing law.” The “existing 
law" in this case, to which reference 
must be made is that contained ‘in the 


Probate and Administration Act and: 


section 9 of the Limitation Act which, as 
I have said -before, must control the 
Schedule in the.Act. I have already said 
that there is ample authority for the 
view that an executor, - as representing 
the testator or as continuing “the legal 
personality of the deceased” may bring 
a suit in respect: of a cause of action 
which-has accrued aftér the decease of 
the testator. It will be useful, in this 
connection, to refer to the scheme of the 
Probate and Administration Act. Sec- 
.tion 4 of the Probate and Administration 
Act provides that tlie executor or the 
administrator of the deceased person is 
his legal representative for all purposes, 
and all the prdperty of the- deceased 
vests .in. him as such. The effect of 
section 4 is that the’ estate or interest 
‘of the executor consists: in. nothing but 
what constitutes the interest. of the 
"deceased, that -is, his rights, duties and 
liabilities, for what may he called “the 
purposes of the Will.". Now what are the 
purposes of. the Will. contemplated in 
the Probate- and Administration Act? 
- Bection 97 provides for'the -payment of 
funeral expenses. .-Section 98 provides 
for the inventory. Section 100. read 
with sections 88 and-89 provides for the 
collection-of the property of the deceased 
and the -debts:that were due tò him at 
his death.- Sections 101 and 102 provide 
‘for. :certain . expenses üneluding the 
expenses of-proving the Will) to be paid 
before the: ':debts. ‘Section 103 &nd the 
sections: following provide forthe pay- 
` mentoflega&ciés, - "^... Lorlu. 


` Now ‘the Sections which we must 
consider, in this connection are sections 
88, 89, 100 and 147. “Section 88 provides 
that an executor has the same right to 
sue in respect of all causes of action that 
survive the deceased and sectian 89 de- 
clares what are the causes of action that 
survive the deceased, Section 100 lays 
the duty upon the executor to collect 
the property of the deceased, and there 
is no doubt that, under the provisions of 
section 100, it. was the duty of ‘the 
executors to sue the defendantsin respect . 
of the properties which are now in suit, 
The next section to which Imust refer 
is section 147, which, in my opinion, 
concludes the matter. It runs as follows: 
"When an executor or administrator 
occasions a loss to the estate by neglect- 
ing to get in any part of the property of 
the deceased, heis liable to make good 
the amount," and Illustration (b) which 
is very important is as follows: “The 
executor neglects to Sue fora debt, till 
the debtor is able to plead the Act for 
the limitation of suits, The executor is 
liable to make good the amount of the 
debt" I think it follows from the 
Illustration that where the executor ig 
barred, the heir-at-law or the beneficiary 
is equally barred; for if it is open to the 
‘beneficiary to say that he is not bound `' 
by the laches of the executor and that he ' 
-has'a fresh period from the time the estaté 
falls into possession, obviously no loss 
has been oceasioned to the estate. The 


Illustration given is of a debt, but the 


principle must equally apply to the 
case of immoyeable property lost to the 
estate by the neglect of the executor. 
The Illustrations are all taken from the 
English cases, and, as is well-known, 
‘at the date ofthe Probate and Adminis- 
tration Act,-realty did not vest in: an 
executor in England. But the Probate 
and Administration Act made no differ-- 
ence between realty and personalty. It 
is hardly necessary to -point out that ` 
after the Land Transfer Act of 1897, 
Realty vests in an ‘executor in England 
just ‘as much as personalty and chattels 
real, In my opinion-section 100-read 
with ‘section 147- concludes the matter, 


-As I have pointed "out, the neglect of the 


‘executor -to collect the property of the 


" 


* 
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festator cannot be said to occasion any 
loss to the estate, if it be the right 
view that the beneffciary or the heir at 
law has a fresh period of limitation 
from the time the estate falls into posses- 


Bion. - : 
.. It is settled law in England that, 
Speaking generally, the cestui que trust 
is barred if the trustee is barred by the 
adverse possession of a stranger; and 
this is equally so where the cestui 
que trust is under disability or entitled 
. jin remainder only. See Godefroi on 
'Trust, 3rd Edition, pages 844 and 845 
‘and the cases cited therein. 
rinciple can it be suggested that the 
Bir at-law or the PENT. is not 
barred if the. executor is barred? I 
.think the exact opposite has been held 
.in England: See Wych v. East India 
` Railway Company (16). The facts were 
these: “The East India, Company were 
bound by contract to make an allowance 
of two rupees per cent. to the plaintiff's 
intestate, for which the plaintiff, the ad- 
.ministrator de bonis non of his. father, 
brought a bill. The intestate with whom 
` the Company made the contract, was 
-then beyond the sea, and there died, 
-leaving an infant son of tender years. 
. Upon the death of the intestate, adminis- 
tration was granted to A. until the 
` said son should come to twenty-one.. .. 


Ñ 


-The administrator ... never commenced’ 


.any suit on the contract; but the 
.Son, within six years after his attain- 
ing twenty-one,- brought. this bill 


-against the Company who pleaded the - 


Statuteof Limitations.” It was argued 
. ,on behalf of the plaintiff that he ought 
_mot to be barred or prejudiced by the 
neglect or default of the administrator 
‘during his minority. The Lord Chancel- 
lor, in allowing :the plea of limitation, 
said as follows: “The administrator 
. during the infancy of the plaintiff hada 
‘right to sue; dnd, though the cestui que 
trust was an ififant, yet he must be bound 
‘by the trustee's not suing in time; for I 
“cannot take away the benefit. of the 
‘Statute of Limitations from the Company, 
"who are in no default, and are entitled 


‘to take advantage thereof as well as pri- 


vate parsons, since their witnesses may 
-~ (18) (1734) 3 P. Wms, 340; 24 E. R. 1078. 
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die or their vouchers be lost- And as to 


. the trust, that is only between the ad~ 


ministrator and the infant, and does not 
affect the Company. So where there is 
an executor in trust for another, and the 
executor neglects to bring his action 


, within the time prescribed by theStatute, 


the cestui que trust, or residuary legatee 
will be barred." 2 š . 

. This principle has been acted upon in 
England in various cases in which it has 
been held that “ifthe executor, by his 
delay in commencing an action, has en- 
abled the debtor of his testator to pro- 
tect himself under a plea of limitations, 
this amounts to a devastavit" exposing 
the executor to an action by the’ bene- 
ficiary (See Williams on Executors, -10th 
Edition, page 1442 ). In India, and now 
in England after the Land Transfer Act 
of 1897 there is no. difference between 
realty and’ personalty, and as realty vests 
in an executor justas much as personalty, 
an executor would be liable to an action 
at the instance of the ‘beneficiary, if he 
has by his laches, allowed a stranger ‘to 
acquire a title to immoveable property 
by adverse possessson. Section 147 of 
the Probate and Administration Act 
seems to embody the English rule on the 
subject, Itseems to me that the princi- 
ple on which section 147 is based is that 
a title gained bya stranger as against 
the executor is good against the benefici- 
ary for on no other view can the neglect 
of the executor be regarded as occasion- 
ing “a loss to the estate." 
If I am right in this view, as I think I 
am; a cause of action accrued to the 
executors in 1896 to instifute proceed- 
ings against the defendants for recovery 
of possession of the villages in suit. The’ 
Maharani died in 1907; but section 9 of 
the Limitation Act provides that “where 
once time has begun to run no subse- 
quent disability or inability*to sue stops 
it"." In my opinion, having regard to 


the existing law as contained in the Pro- 


bate and Administration Act and section 
9 of the Limitation Act, the plaintiffs 
right to sue became barred within a’ 
year after the death of the Maharani, 
and Art, 141. of the Limitation Act, 
which, as the Judicial Committee point-- 


- ed out in Harinath Chatterjee v. Mothu- 


Vol.83] , 
SWAMI DAYAL U. MUHAMMAD SHER KMAN. 


ramohun Gaswami (6) cannot be constru- 
ed as altering the law of the land, cannot 
. give the plaintiffa fresh period of 12 

years. i 

In my opinion, the plaintiffs suits are 
barred by limitation, and the Subordi- 
nate Judge was right in dismissing 
them. I 

I would dismiss these appeals with 
costs. 


Ross, J.—I agree. 
Z, K. Appeals dismissed. 


-—— 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

First Orvin APPEAL No. 68 or 1922. 
October 22, 1923. 
Present:—Mr. Dalal, J. C., and 
Mr, Neave, A. J. O. 

Raja Seth SWAMI DAYAL, DEAD, AND 
AFTER HIS DEATH Seth BISHESHW AR 
DAYAL AND OTHER8—DEFENDANTS 

.^  —JAPPELLANTS 


veraus E n 

Raja MUHAMMAD SHER KHAN— 

PLAINTIFF—REsPONDENT. 

Mortgage-deed, construction of—Interest to be 
added to principal.-Possession to mortgagee on 
non-payment of - principal—Profits in lieu of 
interest—Mortgagee, whether entitled to interest 
—Procedure—Appeal from preliminary decree 
pendt Appeal from final decree, whether neces- 
sary—Refund of Court-fees. . 

Where a mortgage, which is at its inception a 
simple mortgage, provides that the interest on 
the mor e-money, if not paid on due date, is 
` to-be added to the principal, and if the entire 

. sum is not paid by a specified! date, the mortgagee 
is to take possession, and remain in ion for 
a certain time, and that during the period of 

ssession the mortgagee is to have no claim to 
interest, the meaning is that the mortgagee during 
his possession is not to have interest not only on 
the original s but also on every sum added to 
the principal ‘and so turned into principal at the 
time of the mortgagee entering into possession; 
[p. 831, col 1] 

When an appeal is pending from a preliminary 
decree in a mortgage suit, it is not necessary for 
the mortgagee to flle another appeal from the final 
decree and if he does so, he is entitled to & 
refund of the Oourt-fees paid by him on the 


etition in that appeal. [p. 832, col 1. 
T Kanhaiya Lal v. Toren Bakar 21 ha. Oas, 827; 
46 A. 532; 12 A L. J. 876, referred to. oS 


€ 
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Appeal from a decree of the Subordi- 
E Judge, Kheri, dated 9th October 
Messrs, A. P. Sen and H. K. Ghosh 
the Appellants. eee 
Mr. Ghulam Hasan, for the Respond- 


ent. 

JUDGMENT.—A preliminary and a 
final decree for redemption in a suit 
brought by Muhammad Sher Khan, mort- 


 Bagor, are attacked in the three appeals 


which have been jointly heard. The 
litigation ending in these decrees has 
been long drawn out, On 9th June 1908 
Muhammad Sher Khan executed a 
mortgage-deed of his property in favour 
of Raghubar Dayal father of the defends 
ant, Raja Seth Swami Dayal, who 
died during the pendency of the litiga- 
tion. Under the terms of the deed, Seth 
Swami Dayal sued for possession of the 
property on 14th July 1913; it was decre- 
ed to him by the Subordinste Judge 
of Kheri and the decree upheld by this 
Court, He took possession on l4th 
February 1915. Special leave wes obtain- 
ed by the mortgagor, Muhammad Sher 
Khan, to appeal to the Privy Council 
against the decree of this Court. Soon 
after the decree-of this Court was pass- 
ed, Muhammad Sher Khan, mortgagor 
brought a suit for redemption on 18th 
June 1915. This suit was dismissed as 
premature by the Subordinats Judge 
and the decree upheld by this Court on 
19th June 1919. Xu appeal was taken 
to the Privy Council where both the 


` appeals, one from the suit for posses- 


sion and the other from the suit for 
redemption, were heard by their Lord- 
ships at the same time. It may be 
mentioned that when the mortgagee 
sued for possession the defendant mort- 
gagor offered to redeem the property, 

It will be convenient at this stageto 
summarise the terms of the deed of 
mortgage. The mortgage at its inception 
was simple for a sum of Rs.-82.000 
repayable at the end of five years, Dur- 
ing that term interest at 94 annas per 
cent. per mensem was to run with six 
monthly rests. It was stipulated in the 
first clause that if the interest be not 
paid on due date it would' be added 
to the principal and interest at the ‘above 
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rate would-run on the total amount of 
‘principal and interest. The second clause 
gave the mortgagor power to redeem 
the mortgaged property on payment of 
the entire principal, interest and com- 
pound interest after five years in the 
fallow season. The third’clause gave 
the mortgagee option to take possession 
of the- mortgaged property in lieu of 
the principal amount for a period of 12 
yéars from the date of entering into 
possession in. default of paymént of four 
consecutive instalments of-interest or on 
the property not being redeeméd at the 
. end of five years, or to permit interest 
to run onthe principal at the compound 
rate. Under the 5th clause the mort- 
‘gagor declared that he will have noright 
‘of redemption during the period'of 12 
ears if the mortgagee took possession. 
‘The 6th clause was a8 follows:— `- 
“That during the period of possession 
‘the mortgagee will appropriate in lieu 
of interest all the produce-profits of the 
mortgaged villages after payment of the 
Government revenue according to the 
‘present: settlement. During the period 
. of possession, neither the mortgagee will 
have any claim to interest nor. I, the 
mortgagor, to profits; nor will there be 
‘any accounting as to shortage or 
surplusage of profits at the time of 
redemption.” Olatise 9- providés “that 
on the expiry of 12 years I shall re- 
: deem the mortgaged property on pay- 
ment of principal, interestand compound 
interest" and other specified payments. 


> 


Pending the payment of the entire de- - 


mands , due hereunder, the mortgagee 
will-as usual remain in possession and 
occupation -of the mortgaged property 
in accordance with the above mentioned 
conditions, - 

^ Interest fell into arrear and at the 
stipulated time the mortgage-money 
was not paid. This led to the institution 
of the-guit for possession by Seth Swami 
Dayal referred to above. : 

* Upon these facts, their Lordships 
held that the mortgagor had a right 
to redeem at any time onthe expiry of 
the period of 5 years from the date of 
the mortgage because of the provisions 
of section 60- of. the Transfer of Pro- 
perty Act, They set aside both the decrees 
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of this Court and directed the pre- 
paration of a preliminary decree for 
redemption, Jt isimportant toremember : 
that their Lordships did not merely decree 
the appeals but specifically indicated 
how the preliminary decree was to be 
prepared. The directions are, “there 
should then be one preliminary decree 
for redemption in: both suits in accord-. 
ance with O. XXXIV, i.7, of the Code 
of Civil Procedure, 1908.. But in taking 


accounts the period during which -the 


mortgagee may have been in possession 
under the decree in suit No. of 
1913 (that is, the suit for possession by 
the mortgagee) should be excluded, for 
though the provisions of the mortgage - 
entitling the mortgagee to possession 
cannot operate to defeat section 60 of 
the Transfer of Property Act; effect 
should be given to them so far as they 
provide that the mortgagee is to appro- 
priate in lieu of interest all the produce 
mal and sewai and the profits of the 
mortgaged villages after payment of the 
Government revenue. And so, during 
this period as in effect provided by 
the mortgage, neither will the mortgagee 
be accountable for profits.nor the mort- 
gagor for interest.” 

On ‘return of these directions of their 
Lordships, this Court remitted both the 
suits to the Court of the Subordinate 
Judge for the preparation of a prelimi- 
nary. décree for redemption. On 8th 
April 1922, that Court put the mortgagor 
in possession. before passing a--decree 
for redemption but on appeal here the 
order of. the Subordinate Judge was set 
aside -and-the mortgagee took over 
possession again on 27th February 1922. 
On 9th October 1922 a preliminary decree 
for redémption was passed by the lower 
Court and a final decree on 2nd Novem- 
ber 1922. M: 

The decree-holder has been paid the 
principal sum secured by the mortgage 


. and interest and compound interest as 


stipulated under the deed up to.l4th 
Fébruàry 1915 when’ he took possession . 
of the property. He has also been paid 
the amount collectéd by the mortgagor 
during the interim dispossession of 
the mortgagee between the 8th “April 
1922 and the 27th of May 1922, The 
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was in the lower Court, is for & further 
payment of interest and compound in- 
terest on the sum which had accrued - 
by way of interest upto 14th February 
1915. The argument of thedecree-holder's 
learned Counsel was that the mortgagee 
took possession in lieu of the principal 
sum of Rs. 82,000 only and it must be 
taken that interest and compound interest 
‘continued to run on the balance due 
on the date when the mortgagee took 
over possession. This claim is in con- 
flict with the directions laid down by 
their Lordships in their judgment of 
9th Deceniber 1921. It was definitely 
stated therein that during. the period 
during which the mortgagee was in 
ossession neither will the mortgagee 
Be accountable for profits nor the mort- 
gagor for interest. These are clear direc- 
tions and "binding on this Court. Those 
directions do not permit of any interest 
being calculated, on any portion of the 
Inortgagee's claim during the period of 
his possession. We may, however, say 
that -even without these definite direc- 
-tions of their Lordships we would have 
arrived at the same conclusion under 
‘the terms of the mortgage. The mort- 
gagee's claim for interest on the sum 
due on 14th February 1915, the date of 
his possession, in excess of the principal 
is based only on_ the wording of clause 
` (3) of the deed that the mortgagee was 
to take possession in lieu of the principal. 
It is obvious, however, that principal 
there meant the full amount due at 
the time. According to the terms of 
clause (1) interest if not paid was 
‘to be added to the principal. Such a 
condition would turn the interest into 
: principal and the word ‘principal’ in 
clause (3) is used to indicate the original 
sum of Rs. 82,000 together with every 
sum of interest which may have been 
added to the principal and so turned 
into principal at the time of the mort- 
gagee entering into possession. This 
is made clear by the express terms of 
clause (6) that during the period of 
possession the mortgagee will have no 
claim to interest. If the intention had 
been to permit the running of interest 
on the sum which was payable in ex-, 
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. mortgagor had never been put 
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cess of Rs. 82,000 at the time of the 
mortgagee’s possession, such an inten- 
tion would have been incorporated in 
clause (6). The mortgíged property is 
of considerable value with constant 
increase of profits yearby year, State- 
ments preparéd by the mortgagee himself 
show large increase in profits between 
1909 and 1922. During his possession 
the mortgagee recovered in profits, a 
rate of interest in excess of the stipulat- 
ed 7—}, per cent. on the entire sum 
due to him at the time of taking over 
possession. The claim for interest dur- 
ing his possession is entirely untenable. 

The other ground of appeal related 
to costs. The lower Oourt directed the 
parties to bear their own costs and ‘we 
consider that order to be just. Their 
Lordships allowed the mortgagee a larger 
amount than was really due to him. 
Under these circumstances, the mort- 
gagee was rightly disallowed his costg 
subsequent to the decree of the Privy 
Council 

The appeal by the plaintiff-mortgagor 
has no force as it objects to the pay- 
ment ordered by the lower Oourt of 
profits recovered by him during the 


‘period from 8th April 1922 to 27th 


May 1922. There is no dispute as to 
the amount actually recovered by him 
out of the property, His learned Counsel 
argued that during that period the 
mortgagee can only recover interest at 
7—4_per cent. Such an argument over- 
looks the effect of the decree of this 
Court setting aside the order of the 
Subordinate Judge putting the mort- 
gagor in possession. That order was 


discharged, so the. mortgagee must be 


restored to the same position as if the 
into 
possession. (Section 144, Civil Procedure 
Code). This can only be done by the 
mortgagor refunding all the" advantage 
he derived during that period from the 
possession of the property. The mort- 
gagor has already . paid that amount 
and no question arises as to the manner 
of its recovery as a money decree or 
as a charge on the property, The mort- 


-gageo was entitled to the restitution 


and that is all that has been ordered by 
the lower Court, [ Í i 


r 


. the mort 
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In the result, we dismiss all thé 
three appeals with costs’ in Appeals 
Nos. 68 and 75. “Appeal Np. 9 of 1923 
we pass no order as to costs. The 
Counsel: of thé mortgagee-appellant pray; - 
ed that the Court-fee paid by him on the 
petition in that appeal may be refund- 
ed. We are of opinion that the mort- 
gagee is entitled to such refund. When 
an appeal was pending from the. pre- 
liminary decres, it was not necessary for 
gee to file another appeal from 
the- final decree. The result of the 
appeal in the preliminary decree would 
have governed the final decree as well. 
This was the view taken in Kanhaiya 
Lal v. Tirbeni Sahai (1) and the opinion 


` has been subsequently followed - by othef 


High Oourts. C" ` 
` N.H. . Appeal dismissed. | 
a 24 Ind. Cas. 827; 36 A. 532; 12 A. L. J. 
8 rae , 7 oe < 
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ALLAHABAD HIGH COURT. 
"ExmourioN FiRsT-ÀrPEAL No, 123 or 1922. 
i uly 10,1923. : ; 
Present:—Mr. Justice Piggott” and 
' Mr. Justice Walsh. 
SAHU PARSHOTTAM SARAN— 
i APPELLANT . 

Í. versus . 

BRAHMA NAND AND oTHERS— 

"AD RESPONDENTS. "C 
` Execution of decree—Mortgage-decree—Decree- 
holder, right of, to proceed against mortgaged pro- 
tief? —Partial satisfaction, plea of, whether can 

entertained. , : 
one mmortgagee-decree-holder is entitled to pro- 
‘ceed against the mortgaged properties in such 
‘order as he might think best in his own interests, 

D. 833, col. 1.] 

. Even after a decree has been passed upon a 
“mortgage, it is open to the judgment-debtor to 
“enter in the Execution Oourt & pleading to the 
‘effect that something has taken’ placa since the 
- passing of the decree which amounts to &. a 
. satisfaction of the decree. If such a plea is 
entertained the Execution Oourt must enquire into 
-it aüd continue the execution Droccedin in. 
-yes of so much -only of the decree which it 
- finds after. enguiry. to be still unsatisfied. [p. 833, 
ols 1&2]. - = 
du iu Kumar Mukerji v. Thakur, Prasad, 58 Ind. 
Cas. 748; 18 A.L. J. 690; 2 U, P. L; R. (A) 174; 
49 A, 544, relied on. e . 
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A mere allegation, however, that the decree" 
holder has arrived at some understanding with-the 
owners of some of the mortgaged properties as 
a result of which h 
against the mortgaged property belonging to the 
objecting judgment-debtor, does not amount to 
a plea of partial satisfication. [p. 833, col. 2.) . 


Execution first appeal- from a decree 


.of the Subordinate Judge, Moradabad, 


dated the 13th March 1922, . 
Mr. Durga Prasad, for the Appellant. 
Mr. N. P. Asthana, for the Respond- 
"entg.: ^ Š 


JUDGMENT.—The appellant, Sahu 
Parshotam Saran, has purchased at auc- 
‘tion, in execution .of a simple money- 
decree,- the interests of one Khalilur 
Rahman’ in village Karam Alipur. 
‘Khalilur Rahman mortgaged to the re- 
-spondent Brahma Nand his. rights -in 
-village Karam Alipur, -long with a 
number of other properties, and Brahma 


-Nand has obtained a decree upon the | 


“said-mortgage which is now in process 
-of execution. The share purchased by 
the appellant in village Karam? Alipur 
-having been put up to sale in execution 
-of the mortgage-decree, the said appel- 
lant filed-an objection. The main point 
-on which he apparently insisted im his 
‘petition of objection to the Execution 
. Oourt was that the decree-holder was 
bound to- proceed &gainst the various 
‘items of property involved in the mort- 
.gage-decree in the rder im which- they 
were specified in the- decree itself, that 
. order being, of course, identical with the 
.order followed in the specification given 
- at the foot of the mortgage. There was 
no force whatever in this plea. . It was 
.rightly overruled in the ‘Court below 
cand it cannot be pressed in this Court. In 


e has elected to proceed. 


' thethird paragraph of the petition ofobjec- ` 


. tion in the Court below, Sahu Parshottam 
` Saran made a vague allegation, to the 
effect that the decree-holder was not acting 
-in good faith in procectling against the 
- Bhare:in village Karam. Alipur before 
taking any action against the mortgagéd 
properties in two other. vill 
. Miranpur and Shekhupur. He suggested 
< that the decree-holder’s: action was in 
consequence of some bargain entered into 
between: himself and the owners of the 
mortgaged properties in Miranpur and 


` 
- 


es; namely, 
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Shekhupur, the terms of which were be- 


ing kept concealed from the Court. The. 
decrée-holder filéd & written pleading, 
ih the course of which he denied having 


. enteréd into any bargain whatever with 


the owners of the properties in Miranpur 
and Shekhupur: He insisted that he was 
entitled to proceed against the mortgaged 
properties in ‘such orderas he might 
think, best in his own- interésts. He 
entered certain other pleas intended to 


. Buggest thé fact that the objector Sahu 


Parshottam Saran had made a very good 
bargain by his purchase of the Karam 
Alipur property and was intentionally 
obstructing the execution proceedings, 
in order to enjoy the usufruct of that 
property for as long a period as possible. 
The Execution Court has held that there 
was nothing in the pleadings before it 
upon which an issue of fact could be 
framed, that the decree-holder was clear- 
ly within his rights. in proceeding 
against the property in village Karam 
Alipur, and that there was no forcé in 
the objection. In the petition of appeal’ 
to this Court an attempt is made to ré- 
Present this case as oné bearing some àn- 
alogy with those: cases in which the . 
Courts have held that the integrity of a 
mortgáge has been broken up by' reason 
of the. acquisition, of a portion of the 
mortgaged property "by the mortgages - 
himself, e werd referred in argument 


‘to the decision of a Bench of this Court 


` 


- any. reported case. 


in the case of Sarju Kumar Mukerji v. 
Thakur Prasad (1). The learned: Judges 
Who decided that case obviously felt 
that they were applying a recognized 
prineiple of law to cireumstances to which 
it had never previously- béen applied in 
Their decision, how- 
ever, amounts to no more than this. Even 
after a decree has been passed upon a 
mortgage it is open to -á judgment- - 


debtor to entér in the Execution Court 


A pleading, to the effect that something - 
tae taken pldce since tlie passing of the . 


- decree which amounts toa partial satis- 


faction of the.decree. If such a plea be 
entered, the Execution Court is entitled, 
and indeed is under & duty, to enquire 
into the same and to continue the execu- 


'(1) 58 Ind, Oas. 743; 18:A. L. J. 090; 2 U. P. L. 
R. à) 174; 49 A. D44.- ] 
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tion ae in respect of .so much 
only of the decree which it finds aftér 
enquiry to be-still unsatisfied. It seems 
to us quite impossible to’ read the vague 
and doubtful plea set up in the third 
paragraph of Sahu Parshottam Saran’s 
petition of objection in the Court below 
as amounting toa plea that any portion 
of the decree had been in any manner 
satisfied. As it stands the plea amounts 
to no, more than this, that the decree- 
holder had reasons- of his. own, whiclt 
he has not disclosed to the Court, for 
taking action against the property in 
Karam Alipür before proceeding against 
the properties in Miranpur and | Shekhu- 
pur. This plea cannot be brought 
within the purview of the principles 
laid down in the reported. case above 
referred to, and we think the Execution 
Court was quite right in brushing it 
aside. We dismjss this appeal with | 
conti including fees on the higher 
scale. 


, Z. K, ; Appeal doin. 


— 


: OUDH JUDICIAL COMMIS- 
. ' SIONER'S COURT. . 
_ First Crvin APPEAL No. 5 oF 1923. 
May 30, 1923. 
Present:—Mr. Simpson, A. J. G. 
LACHHMI NARAYAN AND OTHERS— - 
PLAINTIFFS—APPELLANTS: š 
Versus 
, BALIG RAM AND: .OTHERS—DEFENDANTS 


. —RESPONDENTS. _ 

Hindu Law—Joint family—-Manager, wheiher 
liable to account—Wajib-ul-arz, entry 1n, regarding 
rendition of accounts, value of—Reversioner, ` 
when bound by previous decisions—Civil Procedure ` 
Code (Act v P 1808), O I, r. 10 (2)—Plawh ff 
wrongly described as minor—Plaint not amended 
— Court, whether can strike off plaintiff's ndme. 

. The manager of a joint Hin u family is not liable 
for accounts of past transactions or past income. 
[p. 837, coL 1.) , 

Balakrishna ` "Aiyar .Y . Muthusüwmy Ai 
Ind. Cas. 878; 39M. 271; 5 M- L, T. 145; I9 
70, Raja Setrucherla Ramabhandra v. "Raju rin 
cherla Virabhadra, 22 M 470; 1 Bom. L R388; 3 
O. W N. 533, 26 L A 167;7 Sar P. O. J 510, 8 Ind. 
Dec. (N. 8) 337 (P (P. 0.), "Arumilli Perrazu v Arumills 
Subbarayadu, 61 Ind. Oas. 690; 44 M. 658; 19 A. L. 
J. 621, 34 O. L. J:56;41 M. L J. 33; 23 Bom L R. 
920; (1921) M- W. N 540, 3 U. BL. R. E 

14 . W. 270, 28 O. W. N. 123 P L T. 3 
T. 1; (1922) A.L R. (P. C.) JI; 48LA 380 (P dx 


: Srinivasa Iyengar v. ai usa Ta 93 - 


pee 7 - 
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. Ind. Cas. 284; 38 M. 556; (1913) M. W. N. 1031; 15 
M. L. T. 307; (1914) M. W, N. 282 and Bhowani 
Prosad Shaha v. Juggernath Shaha, 4 Ind. Cas. 241; 
13 O. W. N. 309; 9 C. L. J. 133, referred to. 

Obhoy Chunder Roy Chowdhury v Pearee Mohun 
Ceol, 13 W. R. 75 (F. B); 5 B. L. R. 347, doubt- 
ed. 


An entry in a wajib-ul-arz stating that every 
year a rendition of accounts takes place among 
the co-sharers is strong evidence of separation. 
[p. 836, col. 2.] 

A reversioner is bound by decisions against the 
last male owner, but he is not ordinarily bound by 
decisions given inst himself before the rever- 
sion opened. [p. dba. eol. 1] : 

Where a plaintiff is wrongly described in the 

laint as a minor and the plaint is not amended 
In spite of the Court's order to that effect, the 
Court is justified in striking off the record the 
name of such plaintiff under O.], r. 10 (2), Oivil 
Procedure Code [p.835, co. 1] ^ | 

Appeal from a decree-of the First Sub- 
ordinate Judge, Bahraich, dated 9th 
December 1922. š 

- Mr. Bisheshwar Nath, Srivastava, for 
the Appellants, . ; Š 

Messrs. Basdeo Lal ahd Zahur Ahmad, 
forthe Respondents.  . E 

JUDGMENT.—This was a suit by 

` ihe reversioners of à Hindu widow against 
certain.transferees for: possession of a 
fractional share in a village. T 
transfer was not made by the widow 
herself. The D ree ig as follows :— 

2 AKUNAT RAI 


( ) 
Jawahir Lal Moti Lal- 


Kalka d. 


| (ce s T ) 
Lakhpat Sheo Dayal, Lala Prasad ^ Gaya 








Ral e (issueless). =Musammat Prasad= 
Hulas Musammat 
Kunwar. Batas 
Kunwer, 
" widow. 
ME 
Bital dii 

Kunwar Bahadur Chandrika Prasad 

Raj Narain. 

[ ; | ct 
Harihar Lachhmi Partap Dina Nath, 
Saran Das, Narain, Narain, plaintiff 

died plaintiff, plaintiff No, 3. 

- jssuelcss, Nol RBo2 - 


> ` ` 
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. The three’ plaintiffs are the sons of 
Chandrika Prasad. 

Before proceeding to & statement of 
the case I take up the question of 
Dina Nath's right to be regarded asa 
party to the suit at all. The suit was 
originally filed on Ist November 1920 
and Dina Nath was described as aged 
21 years minor, under the guardianship 
of Lachhmi Narain plaintiff No. 1, Of 
course, & person aged 21 years is not a 
minor but this passed unnoticed until 
the following August. On 13th August 
1921 the defendants filed an application 
in which they pointed out that Dina 
Nath had been a major since the year 
1918. They alleged that he had sup- 
pressed this fact in order to make a 
claim for mesne profits. The plaintiffs 
admitted the fact that Dina Nath had 
been a major at the time of institu- 
tion and agreed to file an application 
to have him’ entered as major. 
case was then adjourned to 29th Octo- 
ber 1921 for argument. As a ,matter^ 
of fact there was & hearing on the 28th 
October 1921 when some evidence was 
taken. On 29th October 1921 the Court 
recorded an order as follows:— 

“As Dina Nath was directed to apply. 
to. be entered as a major and 
be has not done so, I strike his name 
off -under O. J, r. 10 (2), Civil. Pro- 
cedure Code. It is argued that he was ` 
originally entered as-minor to harm 
the plaintiffs." Time has been asked 
for to-day to file the application. “On 
the Vakil for the defendants drawing 
attention to the fact that no such 


"The ` 


application has been presented I see ` 


no reason to allow future time, as it 
appears to be clear that plaintiffs must 
have known all along that Dina Nath 
was now a major." 5 

On 21st November 1921 the suit was 
dismissed in ‘default. The plaintiffs 
appealed. It- was pointed out by the 
learned Judge of this Court that Dina 
Nath whose name: had been struck out 


on 29th October 1921 had no locus : 


standi in-appeal. Therefore, when the 
order of dismissal was. set aside it was 
set aside in fávour cf the plaintiffs“ 
Nos. 1 and 20nly. When the case went 
back Dina Nath applied to have hig 


° name ‘restored but this application was . 
refused. I do not discuss the question. 


4 


.to pay these costs his appeal and con- 


a 
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whether an appeal lies. Probably it 
does. "The order striking off his name 
purports to be madé under O. I, rule 10, 
Oivil Procedure Code, and-such orders 
are not appealable. Probably the point 


can-be taken on an appeal from the’ 


decree. But I am of opinion that the 
order of the learned Subordinate Judge 
was right. The Allahabad High Court 
in Sheorania v. Bharat Singh (1) went 
so far as to hold that if a person is 
major and brings his suit through a next 
friend as minor, his suit must be dis- 
missed. In that decision the learned 


Judges expressed their dissent from’ 


Taqui Jan v. Obaidulla (2). The Calcutta 
High Court had held that the proper 
procedure was’ not to dismiss the suit 
but to give the plaintiff an opportunity 
of, amending ` the plaint. The order 
which the High Court passed was that 


the plaintiff was given a week to amend, 


the plaint but he was asked to pay 
the whole of the costs to the, defendant 
including the costs of the plaintiff's 
own successful appeal, and.if.he failed 


sequently his suit was to stand dis- 


. missed, , In Shanmuga. Chetty v. Nara- 


gy 8) 


yana Aiyar (3) the Madras High Oourt 
had to decide between these conflicting 
decisions and preferred to follow. the 
Calcutta case. It may .be. that the 
Allahabad decision- goes .too far, but 


` it is impossible to opie ‘the .proce- 


dure of the learned Subordinate Judge. 
In this case he directed the plaintifis 
to amend their plaint 
them two months in which 'to do-it. 
It was-only when.they failed to make 


the amendment that he struck the name, 


off. Apart, therefore, from the main 
appeal I dismiss Dina Nath's appeal 
and uphold tpe order striking off his 
name from the suit: ` » 

Turning to the suit itself the transfer 
was not made by the widow but by 
her-husband's, brother Sheo 'Dayal and 
his nephew Bital Prasad. Théy executed 

(1) 20 A. 90; A. W. N. (1897) 203; 9 Ind. Dec. 


417. ° a 
3) 21 O. 863; 10 Ind. Dec. (N. B.) 1209. 
9 41 Iod. Qas, 510; 40 M. 743. 
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a sale-deed in 1878 a: p. in favour of 
the ancestor of defendants Nos. land 2,. 
Defendant Nos. 3—7 are the transferees 
and defendants Nos. 1 arid 2arein posses- 
sion of the property. The plaintiffs are 
suing for. possession of 3-annas share. 
If the pedigree is referred to, it will 
be seen that Moti Lal had four- sons. 
-Plaintiffs case is that Sakunat. Rai 
owned the whole village and that the 
first partition took place between Kalka 
Prasad on one side and three sons and 
a grandson of Moti Lal on the other. 
Kalka Prasad died without issue and 
his share passed to the descendants 
of Moti. Lal. Thus Gaya Prasad, as. 
one of the sons of. Moti Lal, pos- 


_ sessed 4 anhas,. He died in 1871. But 


a separation had already taken. place. 
Accordingly his widow Musammat 
Batas Kunwar inherited this 4 annas. 
She died in 1910 and the reversioners 
were the three plaintiffs and Raj Narain. 
Accordingly the .plaintiffs claimed 3 
pas. There is more than one weak 
point in this narrative. For example 
Lakhpat. Rai predeceased Kalka Prasad, , 
-consequently Kalka .Prasad’a share fell 
to be inherited by Sheo Dayal,. Lalta 
Prasad and Gaya Prasad. These. three 
would exclude.their nephew Sital Prasad 
altogether and the result would be that 
Gaya Prasad's share .would exceed-four : 


` annas. .Lalta Prasad and Sital. Prasad 


the, vendors of. 1878 transferred, the 
-whole village. It-is admitted that they 
could transfer their own share because ` 


according to plaintiffs’ case they were .- 


separated. They could not transfer the 
share.of Hulas Kunwar. but if slee died 
in.1897 the suit is barred by time in 
respect of her share. There. remains 
the share of Musammat Batas Kunwar 
and it is with regard to it that the suit 
is brought. Her share is said to have 
been 4 -annas as:Raj Narain is entitled 
to one,ann&. The three plaintiffs claim 
3 annas only.. Now. that Dina Nath has 
gone out of the case they can. claim 
only 2 annas. da j . 
- The plaintiffs: case has been challenged 

on the broad issue that atthe.time of 
Gaya Prasad’s death there had. been 
no separation in the family at all so 


that. his share passed. by survivorship, 
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to the remaining members of joint family. 
His widow inherited nothing and her 
‘death opens up.noreversion. The learned 
Subordinate Judge .hás decided that 
the family was joint when Gaya Prasad 
died and consequently he has dismissed- 
the suit. In coming to this decision 
he relied upon res -judicata- against 


defendants Nos, 1 and 2. -But apart- 


from res judicata he reached the same 
result. against defendants Nos. 3 to 7 
who were not bound by the res judicata, 

There. are two points only for decision 
‘in this appeal. The first is whether. 
Gaya Prasad died as a separated Hindu 
or as-member of joint family. The 
second is whether this question is res 
judicata against defendants Nos. 1 and 2; 

On the question of jointness or separa- 
tion & great deal of evidence has been 
offered both oral and documentary, It 
is-for the plaintiffs to prove their case. 
Admittedly the familys is not now joint 
so there may be no presumption of 
jointness, but there is “no presumption 
of separation either. They are attacking. 
8. possession of 40 years standing. 


am of opinion, however, that Gaya Prasad: 


. was separate, when he died. It is quite 
true, as the learned Subordinate Judge 
has pointed out, that’ the pleadings 
are inexact and even confused. The 
. plaintiffs cannot give a definite date on 
which the family ceased to. be joint, and: 
became separate. Some of their oral 


evidence points to the state of separa-' 


tion in which one member:of the family 
.managed the property - but rendered. 
accounts to the other members and 


_~ paid them their shares, Other evidence 


is. that when collections were-‘made there 
was an immediate distribution among 
the members of the family. -A third 
-line of evidence is of actual partition: 
especially of sir lands. But. it is not 
right that the -plaintif should fail 
because their witnesses have no clear 
idea. of what. was.going on 50.years.ago, 
That: is the time with which we are 
now concerned. If Gaya Prasad, who: 
died in 1871 died as a separated Hindu, 
then his: wife inherited. the properly 
` and the.sale under which the defendants 
. held :could. not 

. §hare.to- them, It may "be that’ they 
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.. [1994 


have a prescriptive title, but they cani- ° 
have no other. Now, there are two 
important documents very near the date 
of Gaya Prasad's death. Wajib-ul-avaiz 
were written relating to this village 
Chandra Barhi Tara which is now 
in guit and also to others of the ten 
villages which are owned by this family. 
The most important piece of evidence 
in favour of the plaintiffs-appellants ig: 
paragraph 3 of wajib-ul-arz of this 
village of Chandra. -It is set forth under 
the heading of collections and amounts 
that Bheo Dayal is a Lambardar' and: 
that Lala Prasad and others are: his 
equal co-sharers. There has been no 
division: so far. So the Lambardar does 
everything in connection with his co- 
sharers. ‘Then follows this clause :— 
“Woh nafa wa nuksan deh haza ka 
akhir sal mein baham samjha jata hai.” 
This is certainly in appellants’ favour. 
The rendition of accounts-is good evidence: 
of separation, The manager of a joint 
Hindu family is not liable to accounts. 
The learned Subordinate Judge has re- 
ferred to a passage in Trevelyan's Hindu 
Law. This is at page 272 of Second 
Edition- and it-rúns as follows :— y 
"Although he does not seek for parti- 
tion,, a co-parcener, who does not himself . 
take part in the. management of the 
property, may at any time by suit . 
require the manager o account for his 
dealings with the family property, but 
he is not entitled, while he remains 
undivided, to require any particular 
Share of the -profits to be made over 
to him." i i 


The authority for the first proposition: 
is. the. decision. of. a Full Bench of 
the Calcutta High Court, Obhoy Chunder 
Roy Chowdhury v. Pearee Mohun Gooho. 
(4). The correctness of that decision, 
however, which is now more than 50 years 
old has been doubted. ‘A Bench of the 
Madras High Court refused to follow it in 
Balakrishna Aiyar v, Muthuswami Aiyar 
(5). In the case of Raja Setrucherla 
Ramabhadra v. Raja Setrucherla Vira- 

\ 


(4) 13 W. R. 75 (F. B); 5 B, L. R. 
(5) 3 Ind. Cas 878; 32 M. 971; 5 
90 M. L. J. 70. - 


An 5. 
M. L. Tl 145; 
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bhadra (6), the- decision of the Privy 


Council proceeded upon a distinction ` 


“between the position of defendants under 
an ‘agreement as having become liable 
for accounts and his position as the 
manager of joint family. It was assum- 
ed that in the capacity of manager he 
was not liable for accounts. It has been 
held in many cases including Arumilli 
Perrazu v. Arwmilli Subbarayadu (7), 
that in a suit for partition the only 
claim against the manager for accounts 
is ‘in order to ascertain what the actual 
assets are which can. be divided. The 
manager is not liable for accounts of 
past transactions or past income; Ex- 
ceptions have been granted on the rule 
in favour of a member who has -been 
excluded especially of infant mémber who 
has been excluded in Srinivasa Iyengar 
v. Thiruvengadathaiyangar (8), but the 
general rule holds goód that the manager 
is not liable for accounts. , Indeed in 
a recent Calcutta case Bhowani Prosad 
Shaha v. Juggernath: Shaha (9), the Full 


Bench case Obhoy Chunder Roy Chow- 


dhury v..Pearee Mohun Gooho -(4) was 
understood in this sense and was quoted 
as an authority for the proposition that 
the ordinary rule is that the members 
of undivided Hindu family when making 
a partition are entitled’ not to accounts 
of past transactions but to the division 
of the family property actually existing 
at the date of the partition. I must 
take this 
therefore, as a ‘strong piece of evidence 
. in favour of appellants’ case. Exhibit A4 
is' the verifieation. It “is dated 17th 
February 1872. About the same. time 
Musammat. Batas Kunwar obtained 
mutation, The file Has been destroyed 
but Exhibit 10 is & copy of'the order 
‘granting mutation in favour, of Gaya 
Prasad’s wife. in respect of | pi annas. 


(6) 22 M. 470; 1Bom. L R. 383; 3 N. 533; 
7 Bar. P. O. J. 510, bind Dee 3) 
337 (P. O). 


(7) 61 Ind. Dus 660; 44 M. 656, 19A L. J. 621; 
34 Q. L J. 56, 4I 20: 
(1821) M. Ww. AN. 5 
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Entries of this- kind by way of consola- 
tion are common enough, The widow's 
name is entered in reSpect of her hus- 
band's share, but the entry. is purely 
complimentary and means nothing. It 
is not accompanied by possession. The 
present case, however, does not seem to 
have been of this nature for when 
Musammat Batas Kunwar died in' 1910, 

She appears to have been in possession 
of some property at least. There was 
litigation between Raj Narain and the 
plaintiffs then. Exhibit A24 is the plaint 
of Raj Narain’s suit. It is not evidence, 
of the statements contained in it. But 
it is evidenced. that the suit was brought 
for possession of land in not less than 
12 villagés. . The village in suit is not 
included but it is common ground that 
this had passed into the possession of 
the present defendants many years 
before the widow's death." The ‘death 


‘of the widow is given: as ,the cause of 


action. It is certainly unfortunate 
that the judgment in that case is not 
in evidence. The appellants tenderéd 
it on the day of argument, and the 
learned Subordinate Judge held th&t 
they were too late. The question pri- 


marily is one for him to, decide and 


I am certainly not prepared to saythat 
hewas wrong. Therefore I have éxcluded 
the judgment -myself. But it would 
certainly be-more satisfactory to take 
it into account. However, this litigation 
proves clearly enough that Musammat ' 
Batas Kunwar was in posses-. 
sion of a considerable amount of landed 
property at the time of-her death. It 
is difficult to see how this could be, 
if her husband died as an undivided . 
member of a joint Hindu family ‘and 
she was erititléd to nothing but main- 
tenance. `` 

‘Against this the defendants’ evidence’ 
amounts’ to very little. Exhibit A16 
the Khasra of the First Regular Settle- 
ment shows that all the field plots were 
then entered in the name of Sheo Dayal.’ 
This certainly pointe to jointness but it 
relates to the year 1866 five' years before’ 
Gaya -Prasad's-death. “A ‘very impor- 
tant point, no doubt, is the possession, 


- of defendants and-the- fact that Musdmmat 


Batas Kunwar never ‘raised any ohjec- 


E 
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tion during her long life. This may 
support a prescriptive title but by 
itself it will hardly prove that the hus- 
band was a member of joint family when 
.he died. My ‘finding, therefore, on the 
merits is that Gaya Prasad died sepa- 
rate. 

I now come to the other question 
for decision, and that.is whether there 
is .a res judicata in favour of defendants 
Nos. 1 and 2 to the effect. that Gaya Prasad 
died joint. The only question argued 
was one of.array of parties. In the 
suit before me of the three plaintiffs 
Dina Nath has now gone out. There 
remain Lachhmi Narain and Partap 
Narain. They are both sons of Chand- 
rika Prasad. They were both defendants 
in the previous suit. Salig Ram, the 
present defendant No.1, was one of the 
two plaintiffs in that suit. The defend- 
‘ant No. 2 is his “son. The identity 
of persons in respect of defendants 
Nos. 1 and 2 is not, disputed but it is 
contended in appeal that the present 
plaintiffs were sued in entirely different 
.capacity in that suit. This contention 
has much force. The plaintiffs are now 
suing as reversioners of Gaya Prasad. 
In.the previous litigation they were 
sued as the representatives of Ohandrika 
Prasad, their father, who executed the 
mortgage-deed and had then died. A 
reversioner is bound by decisions against 
the last. male owner. He .may be 
bound by decisions against the widow. 
.But he is not, 
decisions given against himself before 
the reversion opened, But I find inthe 
judgment (which by the way was a 
separate judgment delivered on 3rd 
November 1921) that. it was admitted 
` that the present plaintiffs are the same 
legally as defendants in the former 
suit." The appellants cannot go back 


on that admission now. . An. argument. 


was addressed to'me by Counsel for the 
respondents to the effect that plaintiffs 
are bound by the res judicata not because 
they themselves were parties, but be- 
cause the widow was a party. This 
raises a legal question of some difficulty 
which.I do: not propose to-decide in 
face of the admission to which I have 
.referred. I decide, therefore, that the 


a 
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case is res judicata as against defendants ' 
Nos. 1 and 2. 

The result of these two findings in the 
appeal is that the decree of the learned 
Subordinate Judge .stands good with. 
respect to defendants Nos. l and 2, and 
that the plaintiffs! appeal is dismissed 
with.costs as faras they are concerned. 
But the appeal is allowed as against de- 
fendants Nos. 3 to 7, to this extent that 
the case will go back to the Court of 
trial for decision of the remaining issues 
and disposal of the case between plaint- 
iffs Nos. 1 and 2 Lachhmi Narain and 
Partap Narain and defendants Nos...3 
to7 Kandhai Lal, Radhey Lal, Lakhan 
Lal, Bulaqi and Parsottam according 
to law. The appellants, including Dina 
Nath, will, in any case, pay the costs of 
defendants Nos. 1 and.2. Dina Nath 
shall also pay the costs of defendants 
Nos..3 to-7 as regards his claim. As 
regards the costs of respondents ‘Nos. 3 
to 7 in respect of the claim of the - 
appellants Nos,1 and 2 the costs will 
abide the result. 


K. 8. D, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEALS Nos. l AND 2 OF 
1922, 

February 26, 1924. ; 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 
SANMUKH PANDE AND ANOTHBR— 

i DEFENDANTS—ÅPPELLANTS - 
versus 
JAGARNATH PANDE AND OTHERS 
—PLAINTIFFS AND RAM SARAN PANDE’ 
—DREFENDANT— RESRONDENTS. ` 
Hindu Law—Joint family—Antecedent debt— 
Mortgage-debt—Alienation—Partial legal necessity 
—Alienation, setting aside of. 
Under Hindu Law, in order to be an ‘antecedent 
debt, the previous debt need Eo necessarily be a 
simple debt, 2J" may also a mortgage-debt. 


[p. 839, col. 
Brij Na Rai s Mangla Prasad Rat, 77 Ind. 
Oma Os ST Ç Ya se 5P.L T 


1; 98 O. W. N. 253; (034) M. W. N.68: 19 L W. 
73; 2 P. L'R. 41,10 O. & A. L.R 82; (1924) A. T, 
R. (P. O.) 50; 33 M. L. T. 457, followed, ' 


1006; 20 A. L J. 621; 
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Where legal necessity or an antecedent debt 
has not been established as to a part of the 
Consideration for an alienation of a Hindu joint 
family property, the question whether the gale 
should be upheld or not hag to be considered on 
the merits in each case. No hard-and fast rule can 
be laid down ag applicable to all cases. [p. 839, 


eol. 2.] 

Where Rs, 200, out of a total consideration of 
Rs. 1,000, for an ‘alienation of Hindu joint family 
been required for 


property, are not found to have 
egal necessity, the alienation should be set aside, as 


: (ip ip ont isnotso insignificant as to be ignored, 
td. 


Gobind Singh v. Baldeo Singh, 25 A. 330, A. W. 
N. (1903) 57, Ram Dei Kunwar v.Abu Jafar, 91 A. 
491; A. W. N. (1905) 63, Bachchan Singh v. Kamta 
Prasad,5 Ind Cas. 585, 32 A. 392: 7 A L J. 337 and 


Jar Narain Pande v. Bhagwün Pande, 80 Ind. Cas. 
(1922) A.I. R (A) 321; 44 
A. 683, relied on. 


Second appeals from decrees of the 
District Judge, Ghazipur, dated the 
29th September 1921. i 

Dr. M. L. Agarwala, for the Appel- 
lants. ; 

Mr. U. S. Bajpai, for the Respondents, 

JUDGMENT.—Second Appeal No. 1 
of 1922 and Second Appeal No. 2 of. 1922 
arise out of two ` independent suits 
Nos. 416 and 440 of 1999 respectively 
which were suits brought by Hindu sons 
to set aside a deed of sale dated the 4th 
Beptember 1905 and the 98th of June 
1912 in the second case, In these second 
appeals we arenotnowconcerned with the 


. mortgage-deed of the 28th of June 1912. 


in order to pay off the 


As regards the sale-deed both the 
Courts below have come to the conclu- 
sion that out of the consideration of. 
Rs. 1,000 for which it was executed by 
the plaintiffs’ father. Rs. 500 were paid 
amount due on a 
previous usufructuary mortgage-deed 
which has been held-not to be an antece- 
dent debt, and out of the balance of 
Re. 500, Rs. 200 have not been proved to 


' have been paid as recited in the deed. 


We may say at oncethat the view 


that the amount due on the previous 


mortgage-deed was not a good antecedent 


debt cannot now be upheld in view of. 


the opinion recently pronounced by 
their Lordships of the Privy Council 
in the case of Brij Narain Rai v. M angla 
Prasad Rai (1) It was laid down in 

(1) 77 Ind. Oas. 889, 21° A. L. J. 934, 46 M. L. J. 
23,5 P. L.'T.-1; 280. W.N. 253; (1994) M W. 
N. 68; 19 L W.72: 2 P. L. R 41; 10 O. &. A. L. R. 
bp; (1924) A.L R, (P C) 50, 33 M. L. T. 457 (P. C.) 
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that casa that in orderto be antecedent 
debt the previous debt need not neces- 
sarily be a simple debt but may also be 
a mortgage-debt. 

As regards the balance of the sale con- 
sideration Rs, 200 were left in the hands 
of the vendee to- be paid to one Nand 
Kishore. The defendants were not liable 
to produce evidence which would -Satisfy 
the Courts below either that this debt 
was -actually due to Nand Kishore or 
that such a payment was made to him. 
The finding on this point is a finding of 
fact which we must accept as final. 

The result, therefore, is that so far as 
the sale-deed is concerned, Rs, 200 out 
of the total consideration of Rs. 1,000, 
have not been proved io have been 
required for shy necessity or to have 
been an antecedent debt. Ina case of 
this kind where the defendants have 
succeeded in establishing necessity or 
antecedent debt» with respect to a part 


- of the consideration, the difficulty often 


arises whether the sale-deed should or. 
should not be upheld. It is impossible 
to lay down any hard and fast rule 
which could apply equally to every 
case; for evéry transaction, has to be 
considered on its own merita and the 
Court has to come toa finding on the 
merits of every case. The balance which 
is not proved to have been for valid 
necessity or antecedent debt is not go 
insignificant as to be ignored. There- 
fore, having regard to the course of 
rulings in this Court we have to come 
to the conclusion that this sale-deed 
should be set aside on payment by the 
plaintiffs of the sum of Rs. 809 which 
bas been found to be a good considera- 
tion, We may refer to the cases report- 
ed in Gobind Stngh v. Baldeo Singh (2), 
Ham Dei Kunwar v. Abu Jafar (3) 
Buchchan Singh v. Kamta Prasad (4), 
Jai Narain Pande.v. Bhagwan Pande 
5). : 
i we accordingly allow Second Appeal 
No. 1 of 1922 to this extent that we 
direct that ifthe plaintiffs pay Rs. 800 


(2) 25 A. 330; A. W. N. (1903) 57 

3) 27 A. 494, A W. N. (1905) 68. 

4) 5 Ind. Cas. 585; 32 A. 302, 7.A L, J. 337. 

5) 80 Ind Cas. 1008; 20 A. L. J 621; (1999) A, 
LR. (A) 321; 4A. 683, 
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within three months of this date they, 
would be entitled to recover possession 
of the property covered by the sale-deed 


together with costs from the ‘defendants. 


In default of payment, the suit shall 
stand dismissed with costs. The costs 
in this Court will include-fees on the 
higher scale. 

As to Second Appeal No. 2 of 1922, 
which arises out of Suit No. 440 of 1920 
the finding of the lower Appellate Court 
is that this mortgage-deed was for a 
sum of nearly Rs. 700 out of which 
nearly Rs, 250 were paid in cash and 
‘the balance was said to have been due 
on five previous mortgage-deeds. Bo 
far as the payment of cash is concerned, 
the finding is that there is no proof of 
necessity whatsoever. As regards the 
previous mortgage-deeds which had to 
be paid off by the mortgage-deed in suit 
it isto be noted that the second mort- 

gage-deed was not filed on the record 


fad the 4th and the 5th mortgage-deeds, . 


though filed, were not proved. The 
defendants, however, succeeded in prov- 
ing the existence of the mortgage of 
1902 for Rs. 99-15-9 and the mortgage 
in favour of Hira Pande for Rs, 49-15-6. 

The result, therefore, is that accord- 
ing to the findings Re. 149-15-3 represent 
that part of the consideration for the 
mortgage which must be upheld as 
being binding on the sons. ~ 


We accordingly modify the decrees of 
the Courts below to this extent that we 
grant the plaintiffs a declaration that 
the total amount which the plaintiffs are 
bound to pay in order to redeem the 
mortgsee-deed, dated the 4th of Bep- 
tember 1905, is Rs. 149-15-3. Having 
regard to the partial success of the suit 
we direct that the plaintiffs do recover 
one-third of their costs throughout, in- 
cluding in this Court fees on the higher 
scale. The defendants will bear their own 
costs, 


N. H, Decrees modified. 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 

First CIVIL APPEAL No. 47 or 1921. - 
February 20, 1923. 
Present:—Mr. Dalal, A. J. C., and 
Mr, Simpson, A, J. O. 
AMBIKA PRASAD AND OTHERS— 
PLAINTIFFS—À PPELLANTS 
versus 
LAL BAHADUR AND OTHER8— 

. `  DsrENDANTS— RESPONDENTS. 

Hindu Law—Joint family property Alienation 
by existing members, when valid—Sale by grand- 
father—Surt by indsons contesting sale—Earlier 
mortgages, ehes antecedent debts—Horoscope, 
probative, value of —Medwal evidence, whether con- 
cluswe as to age 

The existing members of a joint Hindu family 
can execute a valid mortgage ofthe joint family 
property, but if they subsequently execute a sale 
and in the interval jac the mortgage and the 
sale sons are born to them, these sons can 
challenge the sale, and the earlier mortgage woulu 
not bea valid mitecedent debt so as to be binding 
on them. [p. 846, col 1] 

A horoscope is not in itself a probative docu- 
ment, it is 8 document to be e E the witness 
to refresh his memory P. 842, 

Banwari Lal v M 49 Tnd. E i 5 
63, 21 O. O. 328; 23 O WON 577, 6 O. L. J 168; 
(1919) M. W. N. 490, 457. A. 284 (P.G), referred 


Medical evidence can never be conclusive proof 
of the exact age. [p. 843, cols 1&2] 

First appeal from a decree of the Sub- 
ordinate Judge; Gonda, dated the 30th 
June 1921, 


Mr. Aditya Prasad, for the Appellants. 
Mr. Bisheshwar Nath'Srivastava, for Mr. 
A. P. Sen, for Respoudents Nos. 1 to 6, 8 


‘and 9 


_JUDGMENT.—This is & first civil 
Pus end the plaintiffs are the appel- 
lants. Their names are Ambika Prasad 
and Aditya Prasad and they are bro- 
thers. Aditya Prasad is a minor and 
sues through Ambika Prasad as his 
next friend They are the sons of Avadh 
Behari. Avadh Behari was the son of 
Ram Dhan. The suit is for possession 
of 4 annas under-proprietary share in 
the village of Tandwa Takia, on the 
ground that the sale-deed executed by 
Ram Dhan and his brother Pateshwari 
in favour of..Raghu, Bindra and Asharfi 
Lal on 12th September 1904 was without 
family necessity. The defendants Nos. 1 
and 2 nre the sons of Raghu. The 
original defendants Nos. 3, 4 and 5 -were 


A 
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the descendants of Bindra deceased. 
Ashàrf is defendant No. 6. Defendant 

No. 7 was madea pro forma defendant 
because he was a co-sharer in the vil- 
lage. He put in a. written statement 
saying that his share had nothing to do 
with this 4-annas share and claiming 
exemption. The defendants Nos. 2, 4, 5 
and 6 in their written statement alleged 
that defendants Nos, 8 and 9 were also 
in possession of the property in suit, 
upon which it appears that they were 
impleaded. "They put in a written state- 
ment in which they took the same pleas 
as the defendants Nos. 2 to 6. 

.The suit was dismissed with costs on, 
two findings. One was a finding on the 
5th. issue that the sale-deed in suit was 
executed for the benefit of the family 
and payment of antecedent debts, The 
other was a decision on issues Nos. 2 
and 3 that the suit is barred by time, 
based.on findings a8 to, the ages of 
. Ambika Prasad, plaintiff No. 1 and of 
Aditya Prasad, plaintiff No. 2. These 
are the only two points for decision in 
this &ppeal. . T 

.As regards limitation the suit was 
instituted on l4th May 1919. It was 
admitted that the vendees under the 
Sale-deed had obtained possession on 
12th Septembér 1904. So the suit would 
have been beyond time but for the 
minority of the pfaintiffs. In the plaint 
the cause of action given is the attain- 
ing of majority by Ambika Prasad, 
plaintiff No. 1 in the month of Octoher 
1917. The defendants’ case is that he 
attained his majority more than 3 years 
before the date of institution, 4. e., he 
was born on some day earlier than.14th 
May 1898. That is the question for deci- 
sion asregards Ambika Prasad. .Any 
date later than 14th May 1898 will bring 
him within time. If Ambika Prasad is 
barred by time? it is still possible that 
Aditya Prasad plaintiff No. 2 may be in 
time. It is sufficient for this suit that either 
of the plaintiffs should have a subsisting 
right to sue.’ Here the defendants’ con- 
tention is that plaintiff No. 2 was not in 
existence at the time the sale-deed was 
executed and, therefore, he cannot contest 
it. According to plaintiffs Aditya Prasad 
was born on 12th September 1903 more 
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than a year before the date of execution, 
The defendants’ case is that he was horn 
later than*12th September 1904 which 
is the date of execution. It will be ob- 
served that the defendants have to suc- 
ceed on both points in order to establish 
the bar of limitation. So it was neces- 
sary for them that there should be a 
difference of more than six years be- 
tween the ages of the two boys. This 
is a very important point with relation 
to the school register (Exhibit KI on 
page lof Part III). ‘It is apoint which 
has been overlooked in the Court of 
trial. This register was produced in 
original in the Oourt below. It came 
from proper custody, being produced 
by the Head Master of the school, and 
it was admitted in evidence. There is 
nothing suspicious about it. The entries 
in question were made on 4th November 
1909 ‘long patong tib suit was contem- 
plated. „From this register it appears 
that the two brothers plaintiffs Nos. 1 
and 2 were entered ata village school 
1909.- The dates of 
birth were entered “Ambika Prasad, 
4th November 1900; ‘Aditya Prasad 4th 
November 1903." It is, of course, evi- 
dent-that these dates are not exact. It 
would be a strange coincidence if two 
brothers were entered at school and 
that the date of entry should also be 
the birthday of both. Tt may safely 


‘be assumed that the Head Master, either 


relying on the statement of the boys’ 
father, or on their appearance, consider- 
ed Ambika Prasad to be 9 years old and 
Aditya Prasad to be 6 years old and 
entered them accordingly. The Court 
of Trial has rejected this evidence in 
these words:— œ I 

“This register, no doubt, goes to 
show that the plaintiff No. 1 Ambika 
Prasad was born on 4th November 1900. 
According to'the plaintiffs’ own allega- 
tion in paragraph 7 of the plaint, how- 
ever, the date of the plaintiff No. l'g 
birth occurs sometime in the month of 
October, 1899. There is thus a great 
discrepancy between the age of the 
plaintiff No. 1 according to the plaint, 
and his age according to the Dakhil 
Kharij Register Exhibit XI. This 
being sd, Exhibit XI cannot be relied 
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‘on in proof of the ages ofthe plaintiffs But we do not think -that it was a 
Nos. 1 and 2.” et us lqok at this document which the plaintifia -were- 
evidence more ¢losely; plaintiff No. 2 bound to file along with their plaint, 
was entered as aged 6. According to As regards custody we are prepared to - 
"the plaintiffs case he was 6 years and import from our own knowledge that 
4 or 5 months old. The entry, thére- "horoscopes are not infrequently left in 
fore, rightly considered, does support the custody of the Pandit, They -are 
the plaintiffs' case. The father taking practically never used except when they 
his sons to school, would not bring their are needed by the Pandit in order that 
‘horoscopes in his hand, and without - he may fix a lucky date for a marriage 
them he would not know the boys' or some such undertaking. Again the 
birth days. This boy would be entered importance of the custody of the docu- 
as 6 or 7 asthe case might be. Six- ments relates to their genuineness. But 
is the nearest age. But according to if it is'assumed that Jaddu forged these 
the: defendants’ case the boy was barely documents in order to oblige the: plaint- 
five years old. The entry in the register ,iffs, he could easily have handed them 
would then contain areal error, though over tothe plaintiffs in order that they 
no doubt, a.perfectly pussible one. As might come from the plaintiffs’ custody. 
. regards. Ambika Prasad, he was entered As regards the demeanour of the wit- ' 
-as 9 years’ old. According to the plaint- ness, this wasa good reason for reject- . 
iffs' case he was exactly 10. But accord ing his personal testimony to the age 
ing to the defendants he was 114. But of the plaintiffs, but the value of the 
it. is when we take the two ages toge- horoscopes does not turn entirely on the 
ther that the full probative value of veracity of this witness. From the dis- 
this register appears. The difference crepancy between the two horoscopes 
in age between the two boys,as shown and the school register, it looks as if 
` in the register, is exactly 3 years. Ac- both the records were genuine. Ifthey 
cording to plaintiffs it is really 3 years were forged, one would expect the two 

and 8 months, But according to de- to agree. ES 
fendants it must have been atleast 6 There is more evidence. 'There are 
years and 4months. We do not deny two. account books Exhibits 16 and 
that even this is a possible error; but 17. Both of these. are on the record in 
it is eurely & very unlikely one. š original and we have seen them. They 
. The school register, however, is by no appear to be genuin® documents. Ex- 
'meana the only evidence offered. The hibit. 16 beginning at page 1 of 
` boys’ horoscopes were produced. These Part III is the translation of the cash 
have been rejected on the ground that book of Mahadeo. Prasad Panday. It 
they were put in latein evidence, that contains on page 6, an entry of the 
they tame’ from the custody of the expenditure of Re.-1 given as Rachna 
Pandit and that the witness who pro- to the barber of Ramsiapore on 14 Badi 
duced them made a bad impression on  Katik. This entry is explained by P. 
the Court. All these three objections, W. No. 4 Ram Sumiran (his deposition 
‘however, admit ofan answer. The horos- is not in its proper place but is printed 
cope is not in itself a probative docu- “on page 12 of Part I, Appendix No.2). ` 
ment. -It is a document to be used by This witness proves the account book 
the witness to refresh his memory. This as being in the handwriting of Mahadeo 
was pointed:out in the Privy Council Prasad deceased, his father. He also 
judgment in Banwari Lal v. Mahesh (1). says that this entry related to the birth 
-No doubt. in this case the - witness of Ambika Prasad. When a child is 
was dead and the documents were pro- born itis the duty of the barber to-go ` 
. duced by his son. It-wasinthe nature and inform the near relations and when 
of a statement by a deceased person. he does so he ae a fee which is  - 
: x called “Rachna.” The date of the entry . ` 
«M ^N eed P 189. 1919 M, W. M490, -is Ist November 1899 which would be. 
-45 L A, 284 (P.O) ` WO ae :8bout. 12 .days.]ater.th&n .the birth. 


^ 


. and the expenditure on the other, of 
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There is one objection to it. It is that this 
entry dated 14 Badi Katik is sandwiched 
between entries of Sudi Katik. There 
are to such entries aboveit. They are 
dated 7 and 8 Sudi Katik. Then there 
are two undated items and then follows 
the entry in question. After that is 
an item of 9 Sudi Katik. Nevertheless, 
as the book itself shows no sign of 
interpolation we are disposed to think 
that this is merely: & case of an item 
of expenditure, being overlooked: for a 
week or two. We have found four 
similar errors in Exhibit 16. These 
cash books are not written up daily. 
Then there is Exhibit 17 at page 18 of 
Part IA of Appendix 2. This book 
shows the receipts of rent on one side, 


Musammat Jagdei. It is proved by P. 
W.. No. 5 Din Mohammad her mukhtar 
and karwda. The entry is dated Miti 
Katik Badi 30th which appears to mean 
Budi 15th. There wasa similar system 
of. dating in Exhibit 16. The entry is 
"Paid to Ram Dhan Pandey through 
Gajadhar on the Barha occasion of Nati 
as Neota." This entry relates to another 
custom according to which a present is 
made to the father or grandfather by 
near relations on the occasion of the 
birth of the first son. The date of this 
entry is 3lst October 1899. The diffi- 


- culty about this‘entry is the use of the 


i 


word " Nati” which means daughter's 
son whereas P. W. No. 1 was the son's 
son of Ram Dhan. The proper word 
for son's son is “Pota.” “Here we can 
only say that there is no suggestion 
that Ram Dhan had a daughter who 
gave birth to a son at that time and 
the use of the word "Nati" may bean 
error. The value of the evidence is 
certainly weakened by the appearance 
of this wrong word inthe entry. But 
this documentary evidence taken as .a 
whole is weighty. 


The plaintiffs have also produced their 
father P. W. No. 6. It may be ad- 
mitted that.he isa prejudiced witness. 
But at least he did not shrink from the 
witness-box. They have also produced 
medical evidence; medical evidence, of 
course, can neyer be conclusive proof 
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of the exact age. But the witness, who 
is an Assistant Surgeon of Gonda, has 
given a definite opinion in his cross- 
examination that Aditya Prasad was not 
less than 16 years of age on 19th August 
1920 and that alone would be sufficient 
for the plaintiffs’ case. He also gave a 
certificate in the form that “the age . 
of plaintiff No. 1 according to his father's 
statement is 20 years 8 months on the 
Ist June 1920 and I consider that it 
is probably correct.” Similarly as. re- 
gards plaintiff No. 2 his father's state- 
ment that he is 16 years 11 months 
and 9 days old is pronounced correct. 

There is nothing on the other side 
to rebut allthis evidence. We are not 
prepared to say that it ig absolutely con- 
clusive. But conclusive evidence of age 
is very rarely obtainable in India. We 
consider that the Court of Trial has de- 
manded too high a standard of proof. 
We are prepared to find that the 
plaintiff No. 1 was not 21 years old at ' 
the time of the institution of the suit 
and that the plaintiff No. 2 was in exist- 
ence at the time of the execution of the 
sale-deed. The suit was, therefore, brou ght 
within limitation and on this point the 
appeal succeeds. 

The néxt question was formulated in 
the 5th issue. Was the sale-deed in suit 
executed for legal necessity and payment 
of antecedent debts ? 

The consideration was Rs. 14,000and the 
items given in the sale-deed were five: — 

A. P. 
l. For payment of decre- 
tal amounts due to ° 
Gur Prasad and Bhag- 
wat Prasad from plaint- 
iffe’ grandfather on ac- 
count of execution 
cases Nos. 60, 333 and 
330 pending in the 
Court of Munsif of 
Utraula ... A 
2. Forsatisfaction of Chhote 
Lal's decree X 
3. For payment to Chhote 
i Lalon account of inter- 
est towards the mort- 
. gage-deed, dated 6th ' 
August 1895, without 
"possession ` 


1,3343 12 3 
290 0 0 


2361 0 0 


ene 
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4. For payment to’ Chhote 

Lal's mortgage-money e 

due under the posses- 

sory deed of mortgage,- 

dated'6th August 1895 8,000 0 0. 
5. Cash paid before the Sub- 
- ` Registrar... .2,105 3 9 

As regards items Nos. 1 and 2 the 

point was hardly pressed by the appel- 
lants' Counsel: It appears that these 
were ‘decrees “against Ram Dhan. As 
regards the plaintifis they are antece- 
dent debts,  ' 


As regards the cash item, defendants" 


evidence stumbles upon the fact that 
there is no recital in the sale-deed. It 
is now alleged that this item was taken. 
for the following purposes:— 

Rs. 1,100 for Government revenue 
which was actually paid. 


Rs. 500 for under-proprietary rent to’ 


Raja of Utraula which ws actually paid. 


Rs. 103 for a pair of bullocks bought 


. from one Tulsi. 
And the rest for the purchase of 


bullocks, seeds and for household ex- 


enses, 
E One of the vendees Asharfi Lal is a 
witness (D. W. No. 10). He says that the. 


exeoutants told him all these things 5 or 
6 days before the sale-deed was executed, 
and that he made enquiries both at the 
Tahsil.and at the Raja's office and found 
that it was actually so, 

Similarly two of the contesting witnes- 
ses Bhagwan Dat, D. W. No. 3, and 
-Uman Dat, D. W. No. 5, say that the exe- 
cutante stated at the time that they re- 
quired the money for these purposes and 

D. W. No. 8, Udit, says that he saw the 
` money paid for Government revenue 
and rent. As regards this last witness 
he is now the tenant ofthe defendants. 
It seems unlikely that he accompanied 
Ram Dhan to the Tahsil for no purpose 
except to be able subsequently to testify 
that he. had paid the revenue a fact 


which would have been proved by the- 
As regards the evidence of the. 


receipt. 
attesting -witnesses, we are not pre- 
pared to say that the statement of 
“the vendor is inadmissible against the 
plaintiffs, but we do say that he was 
not their representative- -in-interest, and 
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that the evidential value of the statement’ ` 
is necessarily small. It would be indeed . 
easy for the manager of joint family 
property to dispose of it for his: own, 

purposes if nothing more were required. 
than a statement by himself at the time 
of the sale that he was taking the 


money for family purposes.. The absence ` 


of any‘ recital shows that the question, 
was not seriously before the minds of 
the parties at the time of the transaction, 


‘and renders the oral evidence unworthy 
- of credit 


The crucial question in this. case re- - 
lates to the items Nos. 3 and 4.. Item 


` No.-3 ig interest due on a registered 


hypothecation bond executed by: Ram. 
Dhan Pandey and Pateshwari Din Pan- 
dey in favour of Chhote Lal on 9th 
August 1895. It is Exhibit B-10, page 21; 
of Part III. It was executed to secure’ ` 
a loan of Rs. 2,000. The rate.of interest 
was 2 annas per rupee per annum which ` 
is equivalent to 12$ per-.cent. The 
period is one year. A 6-pies share in 
vilage Majhari Dalal and 2-annas share 
in village Karam Jagdish were hypothe- 
cated and there was an undertaking not. 
to transfer these until the principal with. . 
interest, is paid up. We construe this 
document as an ordinary. hypothecation 
bond such as is termed in India a simple 
mortgage to secure both the principal 
and the interest. Wee are of, opinion. . 
that on 12th September 1904 when the 
sale-deed was executed, there remained 
no personal liability under this deed, and 
that the only suit which could have been. 
brought whether for principal or for. 
interest would have been a suit on foot of, 
the hypothecation or mortgage. . 

Item No. 4 relates to a possessory 
mortgage bearing the same date 6th.. 
August 1895 executed between the same 
parties. It is printed on page 19 of. 
Part III. It is a mortgage of the pro- 
perty now in suit, whereas the other 
hypothecation bond related: to other 
property. The consideration is Rs. 8,000. 
The mortgagees are to have possession 
for 1l years. Redemption is to take place 


in Baisakh ` 1313 Fasli. If the money `` 


is not paid in time, this term is to remain . 
in force, and redemption can be made ‘at. 
any, time, The consideration as given; 
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in the deed is as follows :— 
Rs. 
' Principal and interest due 
under the registered deed ` 
dated 3rd June. 1887 ... 3,003- 13 0 

Principal with- interest due 

` under the registered deed 
dated 18th June 1890 ... 1,630 3 3 

Principal with interest due i 
| under the registered 
deed dated 26th’ June 
. 1891 .. 3,260 6 6 

Received on different occa- 

sions . : .-.105 9 3 
; These earlier deeds are not forthcóm- 
ing but as they were registered, they. 
were probably mortgages. ; 

The facts of the case, therefore, are 
clear. Out of Rs. 14,000 which was the 
sale consideration, à very large propor- 
tion of the money, viz., Rs. 10,261 was 
taken for the purpose of paying off earlier 
‘mortgage-debts binding on the family 
property, as.regards both of which, there 
was, at the time the sale-deed wag 
executed, no personal liability attaching 
to the executants. The property ‘sold 
was joint family property, The pro- 
perty.previously mortgaged was also 
joint family property. In the case of the 
possessory mortgage, it was the same 
property which was the subject of the 
sale. In the other case’ it was other 
joint family property. The vendors were 
the only adult male members of the 
joint family. There were in existence 
two minor sons of one of them. The 
question is whether in a suit brought 
by these two-sons they are entitled to 
Bet aside the sale. "Thé matteris dealt 
with by the Court. below at page 57, 
Part I: ' : 

“These deeds were executed: about 25 
years ago and so according to the plaint- 
iffs’ own-showing none of them was 
- in existence: atthe time of their éxecu- 
tion. This being so; the two mort age- 
deeds are binding on the plaintiffs. | Vide 
Chuttan Lal v. Kallu (2) and Kesho Dat v, 


‘fam Sundar (3)]. The plaintiffs’ argument ’ 


that they can question the validity of these 
mortgage-deeds because their father 
` (2) 8 Ind. Cas. 719; 33 A: 283; 8 A. E. J. 15, 

cx $5 90.Ind. Cas. 880; 6 O. L. J.244; 20-O, C, 25; 
QU.P.L-R.(0)88 ^ 275.7. 2 QUA 


INDIAN CÀSES: 


A, P. ` 


: pay it off. No interest was runnin 
Vade' 


.oftheir power even to redeem it, 


m 


-—— 
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Avadh Behari-and their uncle Jaintre 
Prasad were in existence at the time of 
the executión'of the saifl deeds arid they 
could challenge their validity, cannot 
avail them inasmuch as the remedy of 
their father and uncle to sue to get aside 
the mortgages was barred by the twelve 
years’ rule of limitation at the date of 
the institution of the’. present suit. It 
is thus clear that the plaintiffs cannot 
impeach the validity of the two mortgage- 
deeds aforesaid in their own right nor 
can they sue to set them aside'on the 
strength of the cause of action which had 
accrued to their father and uncle [Vide 
Lachmi Narain Prasad v ' Kishan Ki- ` 
shore Chand F and Kesho Dat v. Ram 
Sundar (3.] This being so; they' form 
a valid consideration for the sále-deed 
in suit, 


quite true that the plaintiffs cannot chal- 
lenge the validity of the mortgages as 
such. : They < h 

they challenge is the validity of the sale 
and the question is whether the mort- 


ed at the time of birth wasa share in 
the property 
the equity of 
of redemption 
has been sold 
They are entitled to impeach the sale; 
Is it supported by family necessity ? 
fructuary mort- 
necessity to - 
0 
The vendors: did-not by this 
transaction recover possession of the pro- 
perty. On the contrary, they put it out 
T 
repàyment of this mortgage ae 


i : b 
considered to have been for the benefit 


-  @) 88°Tnd- Ces: 015; 38 A, 120; 14 A, L, J, 35,7 
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of the family, or necessary, or lawful. 
Secondly, as regards the interest on the 
other mortgage, there is nothing to show 
‘that there was any necessity to pay off 
this item either. The interest was not 
compound. The: joint: family property 
mortgaged was not thereby freed from 


the danger of being sold. All that was. 
effected was a reduction in a debt secur- - 


ed on joint family property by a hy- 
pothecation bond. The point taken by 
the learned. Subordinate’ Judge, that 
there was a personal covenant, relates to 
the question ‘of antecedent debt. Was 
there antecedent debt ? ; 

The point of law involved in the present 
case may be stated thus. The existing 
members of & joint Hindu family exe- 
cute a mortgage of the joint 
family property. The mortgage is valid, 
Subsequently they executea sale of the 
joint family: property, whichis open to 


challenge, because, in" the interval bet- 


ween the mortgage and the sale sons 
-have been born to them. 

` Is the earlier mortgage an antecedent 
debtso as to make the sale binding on 
the sons ? 

The doctrine of antecedent debt is "that 
the sons cannot set up. their righis 
&gainst their father’s alienation for an 
antecedent debt," Nanomi Babuasin v. 
Modhun Mohun (5). ' 

There have been a great many decisions 
dealing with this question. But itis un- 
necessary at the present day to go back 
further than: the case of Sahu Ram 
Chandra v. Bhup Singh (6). "E 

Ug to the time of that decision, there 
was some conflict of judicial authority 
in India on the question of what is 
antecedent debt, byt it waa generally 
conceded that a debt incurred by a father 
or grandfather.might still be reckoned 
an antecedent debt even if-it was secured 
on a joint family property. Some deci- 
sions had gone so far as to hold that the 
mortgage-debt itself constituted an ante- 


° cedent debt such as to support the mort- 


13 0.21; I3I. A. f; 10 Ind. Jur. 151, 4 Ger. 

J. 682; 6 Ind. Dec. (x. s.) 510 (P. O.) ë 

39 Ind. Cas. 280, 39 A.437; 21 C W N 698; 
. 557; 15 A L. J. 437; 19 Bom. L. R.'498;. 

6 C. L. J. 15: 33 M. L J.14; (1917) M. W, N. 430 

2 M. L. T. 22; 8 L, W. 213, 44 L A. 126 (P. O. 
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gagè. In Sahu Ram Chandra's case. (6). 
this doctrine was condemned. But their 
Lordships went further:and said: “The 
doctrine of antecedent debt being an ex- 
ception to the general and sound princi- 
ple. ....should not be extended “and, 
should be very carefully guarded.” They 
also said: “The exception being allowed 
asin the state of the authorities it must 
be, it appears to their Lordships’ to 
apply, and to apply only to the case where 
the father's debts have been incurred 
irrespective of the credit obtainable from 


'immoveable assets which do not person- 


ally belong to him butare joint family 
property." x s 
e 


These remarks would appear to 
plain enough, but they involve & doc- 
trine contrary to the current of decisions 
in India. Accordingly some of the Courts 
were slow to admit that the Privy 
Council could have intended to turn: 
back the existing current of decisions. 
In Arumugham Chetty v. Muthu Koun- 
dan (7) it was said by the learned Chief 
Justice at page 724*:— 

"It is very important to. observe that’ 
their Lordships expressly say that they 
are only laying down the true principle 
for their guidance in the decision of the 
point before them, and this, I think, 
goes to show that they did not intend 
to decide anything else, as for-instance, 
the application of that principle to cases, 
which were not before them. If they 
intended to go further their. observa- 
tions were made obiter and are not bind- 
ing on.us as authority.” = 


~ It must be observed, however, that 
their Lordships of the Privy Council 
bad stated expressly that they wished 
not merely to decide the case before 
them, but to settle the law for the Courts 
in India. In the Madras case referred 
to, which isa Full Bench cage, it. was 
held that an antecedent' debt secured on 
joint family property was nevertheless 
an antecedent debt sufficient to support 
the sale. The opposite view. was taken 
by the Allahabad High Oourt in’ the 
case of Brij-Narain Rai v. Mangla Pra- 
- (7) 52 Ind. Cas, 525; 42 M. 711; 8 L. W. 565; (1919) 


M W. N.409, 37 M. L. J..166; 96 M. L. T. 96 
(F. BJ. : i : i 
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sad (8). The mortgage before them was 
executed io pay off two prior mortgages. 
It was held on the authority of Sahu 
Ram Chandra v. Bhup Singh. (6) that 
these prior mortgages, being secured on 
family property, were not antecedent 
debts and the case was remanded in 
order to obtain & decision whether the 
earlier mortgages could be supported on 
the ground of family necessity. 

In our own Oourt there has been a 
conflict of authority. The first case in 
which the ruling of the Privy Council 
was considered was Ramman Lal v. Ram 
Gopal (9). In that case a middle view 
was adopted, namely, that the mortgage- 
debt pleaded as antecedent may not be 
binding as such, but if there is a personal 
obligation to pay the debt so incurred it 
may, in virtue of this pérsonal obligation, 
be treated as antecedent debt for the pur- 
pose of the rule. It will be observed: 
that the principle so laid down is not 
sufficient for the present case, where there 
` is no personal obligation. The next was 
Gur Sahai v. Girdhar Lal (10) where the 
same view was taken. Then the current 
of decisions was broken by Muhammad 
Baqar Ali Khan v. Hazari Lal (11) in 
which the judgment in Sahw Ram 
Chandra's case (6) was elaborately re- 


viewed. That Bench formally dissented- 


from the view expressed in Ramman Lal 
v.. Rai- Gopal Q0) and followed the 
Allahabad decision. Subsequently, in 
the.case of Ram Dei v. Suraj- Bakhsh 
(12) the case was laid before a Bench 
in order that the conflict might be set 
at rest. One ofthe two Judges, (adher- 
ing tothe view which had been already 
expressed in the earlier cases) followed 
kamman Lal v. Ram Gopal (9). The 
other Judge differed, preferring the 
Allahabad view, but in deference to the 
principle of stare decisis he agreed with 
his colleague, and it was decided that 
kamman Lal.v. Ram Gopal (9). was to 


` (8) 50 Ind. Cas. 101, 41 A 235, 17 A L J. 949; 1 
U P. L. R. (A ) 49. 
(9) 47 Ind. Oas. 987, 210. 0.200, 5 O. L. J. 


9. 
(10) 52 Ind. Cas. 75; 22 O. O. 84; 1 U. P. L. R. (O) 
54; 6 O. L. J. A11. I 
(11) 52 Ind Cas 108,6 O. L. J. 297. ` 
(12) 60 Ind Cas 177; 23 O. C. 204, 7 O. L. J. 509; 
2 Ù, P, L. R, (Q) 156.: 
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be good law for Oudh unless and until 
the Privy Council should hold otherwise. 
The matter came before the Privy Coun- 
cil again in the case of Chet Ram-v. 
Ram Singh (13). This was an appeal 
from a decision of the Allahabad High 
Court. "The facts were, that one.Amar 
Singh having at the time sons and 
grandsons ‘executed a mortgage over the 
family property for a consideration of 
Re. 8,000 of which Rs. 1,000 only was 
considered a good charge. The rest was 
taken by Amar Singh for his own per- 
sonal purposes, Three-years later, he 
sold his equity of redemption in the pro- 
perty to the mortgagees for Rs. 193,500 
together with the previous mortgage- 
debt of Rs. 8,000. The question was 
whether the mortgage-debt of Rs. 8,000 
could be regarded as an antecedent debt 
in orderto validate the sale. It appears 
from the report that the Full Bench 
Madras case was referred to in argument. 


The judgment in appeal [which is re- . 


ported as Ram Singh v. Chet Ram (14)] 
referred to Brij Narain Rai v. Mangla 
Prasad (8). Thus their Lordships of the 
Privy Oouncil in upholding the decisicn 
Before them, were dissenting from the 
Madras view and accepting the Allah- 
abad view, In the judgment under ap- 
peal [Ram Singh v. Chet Ram (14)] it 
was said:— oy 


“The obligation incurred by a father 


“which would be binding upon his sons 


must have two attributes, namely, first 
that it must have been incurred antece- 
dently to the transaction in suit, and, 
secondly, it must have been ingurred 
wholly apart from the ownership of the 
joint estate or the security afforded or 
supposed to be available by such joint 
estate. In the present case the sum of 
Rs. 8,000 was borrowed by Amar Singh 
on the security of the joint estate. There 
is nothing to show that the money was 
advanced to him on his personal credit. 


(13) 67 Ind. Cas 569; 41 A. 363; 3 P. L. T. 303; 
31 M. L. T. 50; 43 M. L. J 98, 16 L. W. 89; (1922 
.N 455, 4U. P. L. R. (P. C.) 64; (1922) A. Í. 
0)247; 3P L R 1922, 21 Bom. L. R. 1231; 
O. W. N 150, 49 L A. 228, 21 A. L J, 114; 37 C. 
J. 79 (P. G). 

) 51 Ind Cas 119, 4i A. 529, LU. P. L, R, (A.) 
7 A. L, 


59; J. 708, ; 


ra 
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In fact on the contrary it appears that 
the mortgage was a usufructuray mort- 
gage under which Amar Singh, the 
mortgagor,incurred no personal liability." 


The Privy Council fully approved of: 


this judgment. The view of the Madras 
High Court must be taken to_be over- 
ruled. The view of our own Court that 
-the personal obligation inherent in every 
simple mortgage may constitute an an- 
tecedent debt although the simple mort- 
gage is itself invalid, does not arise in 
the present case, and, therefore, we cannot 
. decide it. It would certainly appear 
that the validity of all decisions contrary 
to the view taken by the Allahabad High 
Court has been shaken by Chet Ram 


y. Ram Singh (13). In the case before us : 


itis perfectly clear that the doctrine of 
antecedent debt cannot be invoked. 
There was no personal liability at all 
and the mortgage of joint family pro- 
perty qua mortgage is not an antecedent 
` debt within the rule. j l 


We have already shown that there 


wes no family necessity to pay off these _ 


debts although they were binding on 
the family property. We have, therefore, 
the following. state-of things: Ht 

The total-sale consideration is Rs. 14,000 
out of which there are two items amount- 
ing in all to Rs. 1,633-12-3. which are 
antecedent debts the other three items 
amounting to Rs. 12,366-3-9 were paid 
either for family necessity nor for an- 
tecedent debt, 1t follows that the sons 
are entitled to have, the sale set aside 
on payment of Rs. 1,633-12-3. - 

Theres remains the question whether 
the defendants are entitled to- retain 
possession of the share in suit as mort- 
gagees., This question was raised in 
paragraph 17 of the written statement 
of defendants Nos. 2-6: 

“Supposing that iffor any reason the 
sale-deed, the basis of the suit, be held 
as fit to be cancelled, still the defend- 
ants, under the possessory mortgage- 
deed, dated 6th August 1895, are entitled 
to remain, im possession of the property 
in suit.” oe 
-- In their replication the plaintiffs said: 
“The sale-deed cancelled’ the mortgage- 
deed which' cannot now, under the law, 
pe reckoned as alive."  ' 
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_An issue was framed on the point 
(issue No. 6). Are the defendants entitled 
to retain the possession of the share in 
suit- as alleged in paragraph 17 of the 
written statement ? 

It was decided that the defendants’ 
contention was quite untenable. But we 
hold otherwise. No doubt the sale-deed 
extinguished the mortgage but the can- 
cellation of the sale-deed will revive 
the mortgage. The mortgage was valid. 
It was the sale that was bad. The 
plaintiffs cannot obtain a decree for 
actual possession of the property. The 
appeal is allowed and the judgment 
and decree of the lower Court is set 
aside. Provided that they pay the sum 
of Rs. 1,633-12-3 within 2 months of 
to-day's date, they will get a declaration 
that the joint family of; which the plaint- 


-iffs are ‘members is still the owner of 


this. 4 annas share in the village of 
Tandwa Takia and is entitled to Te- 
deem the possessory mortgage dated 6th- 
August 1898. The plaintiffs will get their 
costs from the contesting defendants 
Nos. 1 to6 and 8 and 9, The defend- 
ant No. 7 will have his costs in the first ^ 


- Court paid by the plaintiffs as he was 


unnecessarily impleaded. If plaintiffs 


fail’ to pay the said sum of Rs, 1,633-12-3 


within the time prescribed, their suit 


-will stand dismissed with costs in both 


Courts. ° s on 
K. 8, D. Appeal allowed, 


— 


ALLAHABAD HIGH COURT: 
 EXEOUTION ur „APPEAL No. 944-07 - 
i -1923. i 
$ Maa 12, 1924,’ 
resent :—Mr. Justice Mukerji and. 
" Mr. Justice Dobis cans 
' SANWAL DAS—Deorre-Hotper ~ 
^ — APPELLANT Dile 
' versus E 
Tus COLEEOTOR or ETAH— 

, JUDGMENT-DEBTOR— RESPONDENT. 
ERAS ae (Act V of 1908), s: 42— 
cution o cree— 3 
which decree aA aree e uns 


"objection —U., P. Court of Wards Act (IV of 1918), 


3 18 3 
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À Oourt to which & decree is transferred for 
execution has jurisdiction to entertain an objection 
preferred to the execution of the decree unless the 
matter has been expressly or impliedly decided 
between the parties 

Sital Prasad v. Messrs. Clement Robson & Co., 01 
Ind Oas. 401, 43 A. 394; 19 A. L. J. 187; 3 U P.L. 
R. (A) 36, followed. 

Neither the impleading of the Collector as & 
party to-an exeoution proceeding as representing 
the Oourt of Wards which ‘has taken over the 
superintendence of the judgment-debtor's estate, 
nor an order transferring the deoree for execution, 
amounts to a decision of the question whether the 


deoree-holder's demand must be deemed io have 


been satisfied under section 18 of the Court of 
.Wards Act, and it is, therefore, open to the 
Collector to take this plea before the Court to 
which the decree is t erred for execution. 


Execution second appeal from a decree 
of the District Judge, Aligarh, dated the 
10th April 1923. 

Dr. K. N. Katju, for the Appellant. 

Mr. L. M. Banerji, for the Respond- 
‘ent. 

JUDGMENT.—This is a second 
appeal by the decree-holder in execution 
proceedings. The facts are that a simple 
money-decree was obtainable by the ap- 
pellant against one Rao Maharaj Singh 
in the Court of the Subordinate Judge 

‘of Allahabad. The judgment-debtor 
held property in Aligarh, After the 
decree was passed the estate of the judg- 
ment-debtor was taken over by the Court 
of Wards. The appellant decree-holder 
applied to the learged Subordinate Judge 
-to have the Collector of Etah as Manager 
-of the estate of the judgment-debtor 
under the Court of Wards, added on the 


-yecord and for the decree to be transfer- 
*yed for execution to the Court of the 


‘Subordinate Judge of Aligarh. The 
‘Collector was given notice of this appli- 
‘cation. - He apparently at one time con- 


‘templated filing objections, for he sent 


a telegram asking for time to do so. 
Ultimately, however, no objections were 
fled and an qrder was passed adding 
the name of the Collector as Manager on 


-behalf of the Court of; Wards and trans- 


ferring the decree for execution to the 
Aligarh District. When the decree came 
before the Executing Court in Aligarh 


.the -Collector objected to the execution 


on the} ground that as the decree-holder 
had failed to notify his claim’ under 


section 17 of the Court of Wards Act his - 
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demand must |bed deemed in law to have 
been satisfied under section 18 of the 
same Act. , This contention was rejected 
by the Subordinate Judge but was ac- 
cepted. by the learned District Judge in 
appeal. The decree-holder comes here 
in second appeal relying on O. XXI, r. 28 
of the Code of Civil Procedure and 
urging that on account of the failure of 
the Collector to take objections before 
the learned  Subordinate Judge of 
Allahabad the matter in dispute must 


‘be deemed to be res judicata between 


the parties. We think that there is no 
force in this contention. Unless it can - 
be held that the matter has been ex- 
pressly or impliedly decided between 
the parties there is no doubt that the 
Court to which the decree was transfer- 
red for' execution had jurisdiction to 
entertain the objection preferred to it. 
This is expressly laid down in section 42 
ofthe Code of Qivil Procedure. That 
section has been interpreted by this 
Court in Sital Prasad. v. Messrs. Clement 
Robson & Co. (1) and it has been held that 
the enactment is clearly intended to be 
of general application and to remove 
all questions arising out of the decree, 
such as those dealt with by section 47 
of the Code and the like, from the cog- 
nizance of the Court which made the 


transfer. We think that neither the 
impleading of the Collector asa party 
as representing the Court of ards 


which had taken over the superintendence 
of the judgment-debtor's estate, nor the 
order transferring the decree for execu- 
tion (thelatter order might have been, 
though in fact it was not, passed ez» parte) 
amounts to a decision of the question 
whether the decree-holder's demand must 
be deemed to hate been satisfied under 
section 18 of the Court of Wards .Aet; 
and we hold that the judgment-debtor 
was not precluded from taking this 
plea before the learned Subordinate Judge 
of Aligarh. I i 

We accordingly dismiss the appeal with 
costs including in this Court fees on the 
higher scale. s 

Z. K. Appeal dismissed, 

(1) 61 Ind. Cas. 401; 43 A. 394; 19 A. L, J, 187; 3 
U, P. L, R. (A.) 36. 
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` OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
Frrat CIVIL APPEAL No. 19 or 1923. 
I ` August 27, 1923. 
š Present :—Mr. Dalal, J. C. 
MANSA DIN AND OTHERS— DBFENDANTS 
i Nos. 2 To 5—APPRLLANTS 


, z “Versus 
MUNNU LAL MAHARAJ—PLAINTIFF 
AND SRI DHAR—DzrzNpaNT No. 1 


° —RESPONDENTS, 
.  Cwil Procedure Code (Act V of 1908),s 99, O. £, 
r. $—Mortgage "&uit—Multifariousness — Ap 
Suit, whether liable to dismtssal—Hindu Law— 
' Joint family—Mortgage by father—Surt to enforce 
mortgage against family property — Burden of proof 
- —Interest, high rate of. 

It is a matter of common knowledge that credi- 
tors inflate the amount of-consideration of a bond 
When executed by a Hindu for fear of subsequent 

Ps ie with the family The consideration for 

a bond must, therefore, be strictly proved. 
is 851, col. 2. š 

A mortgagee of joint family 
.manager of a jomt Hindu y takes a certain 
amount of risk, and in such a case it cannot be 
held that interest at 1 per cent. per mensem with 
aie amily rests is an exorbitant rate. D. 852, 
co. 

Where such & aa St seeks ito enforce his 

ge against property, it is not 
r for him to prove that the mo was 
executed in consideration of money due 


mortgagor. It is further incumbent on him to 
TOY tthe debt was such as would make joint 
Tinily property of the father, who executed the 


. deed and-of the sons who ‘were no parties to the 
deed, liable. [p. 851, col. 2.] 
Plaintiff sued to enforce certain mortgages 
against joint family property belonging to the 
' defendants. Some of the mortgages were binding 
' on'all the defendants, and others were binding 
only on different groups of them. A decree was 
made in the suit. l &n objection was 
` taken that the suit was bad for multifariousness: 
Held, (1) that the suit contravened the provi- 
sions ef O. L r. 3 of the Civil Procedure Boc; 
[p. 851, col. 1.] 


(2) that as the claim on some of the Mortgages 


in suit had since become barred by time and the 


misjoinder of'claims had *not affected the merits - 


of the case or ihe jurisdiction ofthe Oourt, the 
. suit should not be dismissed in appeal as being 
bad for multifariousness, having rd to the 
rovisions of section 99 of the Civi 
de. [p. 851, col 1 i 
Appeal from the decree of the Subordi- 
. nate Judge, Sitapur, dated the 2nd 
: February 19 
. Ishri Prasad, for the Appellants, 
“Mr: A. P. Sen, for the Respondent 
No. 1. 
JU DGMENT. —The suit in the First 
i Court of the Subordinate Judge of Bita- 
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"pur was for sale on foot of four mort- * 


gage-deeds: the first one executed on 
the 22nd of October 1905 and the sub- 


- sequent ones of further charge (kotli 


deeds). The original mortgagee is dead 
and the suit was brought by his son 
Maharaj Munnu Lal. The mortg 

were two brothers, Sri Dhar and iU 
Behari of whom Kunj Behari died prior 
to the institution of the suit. The first 
deed was executed by both the brothers 


- jointly when they were members of a 


joint Hindu family on 22nd October 
1905. This is deed Exhibit 1. The two 
deeds of further charge (Exhibits 2 and 
3) were executed by Kunj Behari alone 
and the 4th deed’ (Exhibit 4) by Sri 
Dhar alone. The parties defendants to 
the suit were Sri Dhar, his sons Parduman, 
and Bachcha minor, and the two minor 
sons Mansa Din and Bashisht of Kunj 
Behari. The learned Subordinate Judge 
passed a decree against all the defendants 
ney, for the money due on bond Ex- 
hibit 1, against Kunj Behari's sons sepa- 
rately for money due on Exhibits 2 and 
3 and against.Sri Dhar and -his sons 
for the money due on Exhibit 4. This 
is afirst appeal by-the four sons of the 
original mortgagors. 

The first point argued was the one 


. mentioned in ground of Appeal No. 5 that 
' the suit was bad for multifariousness and 


that the claim under the kotli deeds 
could not be joined with a claim under 
Exhibit 1. If I had been sitting asa 
Court of first instance I would have ac- 


- cepted this plea as,in my opinion, de- 


fendants are joined in the suit con 

to the provisions of O. I, r. 3, which lays 
down that all persons will be joined as 
defendants against whom any right to 
reliefin respect of or arising out of the 
same act or transaction or series of acts or 
transactions is alleged to exist; whether 


jointly, severally or in, the alternative 


where, “if separate suits were -brought 
against such persons, any common ques- 
tion of law or fact would arise, 

In the present case it is admitted that 
the two. brothers, Sri Dhar and Kunj 
Behari, separated after 1905, and that 
Sri Dhar and his sons have no concern 
with deeds, Exhibits 2 and 3, while Kunj 


-Beharis sons are not liable under deed 


= 
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° Exhibit 4. In appeal, however, different: 
considerations will prevail. The lower. 


Court having consented to try the suit 


jointly against all the defendants the: 


plaintiff has, in the course of time, lost 
his opportunity by cause of limitation 
of bringing separate suits on the kotli 
deeds. It is for the reason of prevent- 
ing injustice of such a character that 
the provisions of section 99 of the Code 
of Civil Procedure have been enacted. 
It is laid down there that no decree 
shall be reversed or substantially varied 


in appeal on account of any misjoinder 


of parties or causes of action not affecting 
the merits of the case or the jurisdiction 
of the Court. The learned Counsel for the 
appellants argued that the merits of the 
case were affected by a joint suit. Such, 
however, does not appear to me to be the 
case. 
suit and an equitable decree can be 
passed by splitting up the property into 
two, making half the property liable. for 
half the money due on Exhibit 1 and the 
- entire money due on Exhibits 2 and-3 
and the other half liable for the other 
half of the money due on Exhibit 1 and 
for the money due on Exhibit 4. For 
. these reasons I shall not dismiss the suit 
on the kotli deeds, though I am of 
opinion that the suit as framed was not 
jn accordance with the provisions of 
Order I of the Code of Civil Procedure. - 

The other two points deal with the 
amount of consideration of the deeds and 
may be taken up one by one. — 

(1) In the deed, Exhibit 1, it is argued 
on behalf of the appellants that item 
No. 5 of Rs. 305, is not recoverable from 
the sons of the mortgagors, First of all 


it is argued that nosuch sum was received ` 


by the mortgagors. I think that this 
argument must prévail. There is & contra- 
diction between the terms of the docu- 


ment and the evidence put forward as to: 


the manner of payment of this particular 
sum. In the deed it is stated that the sum 
has already been received in cash by the 
.mortgagors while in evidence it is 
represented that, subsequent to, the date 
of the deed, Rs. 200 were paid to a 
creditor of the mortgagors by name 
Munnu, a brother-in-law of theirs, and 
‘Rs, 105 paid in small instalments to the 
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mortgagors themselves for seeds. In 
support of this contention a vague state- 
ment of Sg Dhar. is relied upon. Sri 
Dhar was produced as a defence witness 
to testify to.the ages of the minor defend- 
ants, and in cross-examination he stated 
in a general sort of way that the con- 
siderations of the deeds, Exhibits 1 and 4, 
were true as well as theircontents. In my 
opinion this does not amount to an 
admission of: the receipt of the money 
beyond evidence afforded by the recital 
of the document. By the plaintiff's own 
showing the recital of the document is 
incorrect. Obviously the vendors*admis- 
sion in the deed did not represent’ the 
facts, so such an admission cannot in any 
sense be used as evidence against the 
sons. It was argued that Munnu, being a 
relation of the defendants, purposely 
avoided coming forward as a witness for 
the "plaintiff. There is, however, no 
receipt purporting to have been given by 
him to the plaintiff, nor is there any 
receipt of the mortgagors for the sum of. 
Rs. 105. It is common knowledge that 
creditors inflate the amount of con- 
sideration of a bond when executed by a 
Hindu for fear, a very natural fone, of 
subsequent litigation with the family. I. 
hold that no such sum of Rs. 305 was 
paid to the mortgagors. This shall be 
deducted from the consideration of bond, 


, Exhibit 1. 


(2) Both the items making up the 
consideration of document, Exhibit 2, were 
disputed in the grounds of appéal, but 
the appellants’ learned Counsel rightly 
admitted that having regard to the 
proceedings in the lower Court itafas not 
possible for him to object to item No. 2 
due on a decree. As regards Rs. 88 odd. 
due to the mortgagee at the time of the 
execution of the deed on bahi ‘khata 
account it is not sufficient to prove that 
the money was due from the mortgagors, 
It was further incumbent on the mort- 
gagee to prove that the debt was such as 
would make joint family property of the 
father, who executed the deed and of the 
sons who were, no parties to the deed, 
liable. The lower Court has not con- 
sidered this question nor has this Court 
found any evidence on the subject. As 


regaids “Exhibit 2 I hold. that Kun] 
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Behari's sons are liable to the amount of 


Rs. 186-14-3 with interest, with regard to: 
which the question of the rete shall be. 


considered presently. 

(3) The liability of the sons to pay 
money due on Exhibit 3 is not disputed. 

(4) The consideration of the - deed, 
Exhibit 4,is madé up. of two items: 
Rs. 168-9-6 due to the mortgagee on a 
bond and Rs. 131-6-6 due on bahi khata 
accounts. We have seen that Sri Dhar is 
friendly with his sons and came forward 


to give evidence on their behalf.‘ In the: 


natural course the prior bond would be in 


his possession and,though served with a. 


notice, he failed to produce it. There is 
no evidence that the bond was aregistered 
one of which & copy may be produced by 
the plaintiff. As regards the contents of 
` the bond, therefore, the presumption must 
be against the defendants. The argument 
ofthe appellants’ learned Counsel was 
quite correct that it wasnot sufficient for 
the mortgagee to indicate a prior bond, but 
it was incumbent on him to prove that that 
bond was obtained for an antecedent debt. 
Under the. circumstances of. the present 
case, however, for reasons given dbove, I 
am prepared to draw a presumption 
against the defendants that the bond was 
executed for the payment of such a debt 
as would be binding on the son. I 
disallow the item due on bahi khata 
_ accounts for the same reasons which I 
have given for disallowing such an item 
in bond Exhibit 2. 
` Finally, as regards interest at 1 per cent! 
per mensem with six monthly rests, I do 
not consider it to be an exorbitant rate. 
A creditor who places his head into 
hornets’ nest of a joint Hindu family pro- 
perty makes sufficient provision to recoup 
himself in a case of litigation by the sons: 
Bearing this disadvantage ofa .creditor 
in mind I cannot say that the compound 
interest with six monthly rests is exorbi- 
tant. So far as the Court is aware of the 
prevailing rate of interest, it cannot be 
said thata rate of 12 per cent. per annum 
is excessive. I direct that interest shall 
be calculated as provided for in the 
kotli deeds. : Š ] 
In the result, modifying the decrees 
,of the lower Court, two separate decrees 


ghall be passed one against Kunj Behari's 
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his sons distributing the amount as 
follows:— Í 

Against Kunj Behari's sons half the 
sum due on Exhibit 1 taking outthe sum 
of Rs. 305 from the consideration; sum 


` due on Exhibit 20n the principal sum of 


Rs. 186-143 and the 
claimed on Exhibit 3. 

The other decree against Sri Dhar and 
his sons for half the amount of Exhibit 
las above and for the amount due on 
Exhibit 4 on a ‘principal’ sum of 
Rs. 168-9-6. 


entire &mount 


Interest at contracted rate shall run for 
6 months from to-day's date and after that _ 


at 6 per cent. per annum simple till date 
of payment. . 

Two decrees for sale ofhalf the property, 
in each case shall be prepared according 
to the forms given in the Code. Six 
months’ time from to-day shall be alowed 
for payment. As regards costs parties 


shall receive and pay costs according to ` 


their success and failure in all the Courts. 


` In the two decrees thé costs shall be . 


distributed half and half. 

The respondent's Counsel claims a per- 
sonal decree against Sri Dhar... No such 
personal decree can be given as regards 
item of Rs. 305. of Exhibit 1 as I have 
held thatsuch a sum was not paid to 
him atthe time of the execution ofthe 
deed. The plea is gorrect as regards 


Rs. 131-6-6 of instrument, Exhibit 4. A - 


personal decree on that sum with contract- 
ed interest up to to-day’s date shall be 
passed against him with proportionate 
costs of all the Courts. No future interest 


shall run. : . 
Z. K. Decrees modified. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 46 or 1932, 
: September 12, 1923. 
Present :—Mr. Justice Spencer and 
mE Mr. Justice Odgers. 
` NARAYANASWAMI CHETTI— 
PETITIONER—À PPELLANT 
versus 
VELLAYYA -PILLAI—COUNTEE- 
PETITIONER— RESPONDENT, 


Mortgage—Mortgage-decree—Enecution sale—Sals 


P4 
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of properties, order of —Mortgagee, discretion of— 
everal mortgag imultaneoua suit, whether 
necessary. 
A mortgagee-decres-holder is mt to execute 
his decree against any of the mortgaged pro- 
porties and can bring them to sale in any order 
chooses, 
Amir Chand v. Bukshe Sheo Pershali Singh, 34 
G. m 40.L J. 573, relied on . 
ra Prasanna Bose v. Nilmoni Khan, 25 Ind 
Ode ^8; 41 O.418, Kommineri Appa vA Man 
Rangayya, 31 M. 419, Ram Dhun Dhu 
Chunder Chowdhury, 9 O. 406; 11 O, T = 565; x 
Ind. Dec. (N. 8.) 919, Ramaswami Chettt v. Madura 
Mull Co. Limited, 34 Ind. Cas. 338; (1916) 1 M. W. 
N 265, referred tó. 
m mortga 
es simultaneously. 


is not bound to eué on all his 


mania Ayyar v. alasubrama: mania Ayyar, 30 
nd Cas. 317, 38 M. 927; 29 M. L. J. 195, followed. 
Appeal against an order of the Oourt 
ofthe Subordinate Judge, Vellore, in 
A. 8. No. 120 of 1921, preferred against 
an order of the Court of the District 
Munsif, Tiruvannamalai, in E. P. No. 
798 ‘of 1919 (O. B. No. 273 of 1918). ` 
Mr. K. V. Ramachandra Aiyar, for the 
Appellant. 
Mr. C. Padmanabha Iyengar, for the 


Respondent. 


JUDGMENT .—The DidtrictMunsif’s 
action in- dismissing the mortgagee-* 
decree-holder's execution petition because 
he sought to bring only the 2nd item 


to sale “cannot be supported. A decree-. 


. holder is entitled to execute his decree 
against any of themortgaged properties 

` [Vide Amir Chand v. Bukshe Sheo Per- 
shad Singh (1). 

Admittedly the respondent - has .no 
right to ‘have the properties marshalled 
under section 81 of the Transfer of Pro- 
perty Act; nor has.he as against the 
mortgagee the right that section 56 of 
that Act gives to.8 buyer against & 
seller when more properties than one are 
subject to a common charge. In Tara 
Prasanna Bose v. Nilmoni Khan (2) 
which was a case falling under that sec; 
tion, the mortgagee hac 
was, therefore, treated as representing 
the seller. Nor it is alleged that, the 


present is any case of. fraud on the part . 


of the mortgagee. The respondent as 
2nd -defendant was a party to the suit 
and he did not at the time of trial. ask 


(1) 34 O. 18; 4 O. L. 5.573, DS ES 


(2) 25 Ind. Cas. 118; 41 O. 418, VERS = 
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foreelosed and ` 
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` 


the Court to direct in the decree that 
the properties should be sold in _any 
particular otder. ., 

Kommineri Appayya v. Mangala Ran- 
gayya (3) and Ram Dhun Dhur v. Mohesh 
Chunder Chowdhury (4) relate to the 
equitable discretion that’ Courts possess 
to direct at the time of deciding the 
suit in what order the mortgaged items 
shall .be sold. 

As the decree in this case is silent on 


the point, the respondent has no legal , 


right to demand that the decree-holder 
should execute his decree in &ny parti- 


cular manner to suit the individual, 


judgment-debtor. - 

Ramaswami Chetti v. Madura Mill Co., 
Limited (5) is a case of marshalling. There 
is an observation of Srinivasa Aiyangar, 
J., that the Court has a discretion even 
ab the time of execution to direct that, 
if the salé of ong item would be suffi- 
-cient to satisfy the decree, that item 
should be sold first. "This ‘observation 
is not -applicable to the facts of the 
present case, 

The learned Subordinate Judge re- 
marked that it was the. mortgagee’s 
fault that he did not sue on both his 
mortgages simultaneously. 
opinion, he was not bound to do so [Vide 
Subramania Ayyar v. Balasubramania 


Ayyar (6) ] 


We reverse the orders of the lower 
Courts and direct the District Munsif 


‘to restore the petition to file and o pass’. 
orders for execution of the decree in, 


the light of the foregoing remarks. 
Costs in the District Munsif’s Court 
and in this Court will be borne by the 
respondent. f 
i ° ., Order set aside, 


9 C.4 
4B 34 Tad. Gas. 358; ; 
f 30 Ind. One. 317; 


But; in our, 


' 


perc sa 0 


iude Code, & mortgage of 
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AKBAR HUSAIN V. SHAHANSHAH BEGAM, 


+ OUDH JUDICIAL COMMIS- 
. SIONER'S COURT. 
First Orvin APPBAL No. 29 or 1922, 
September 12, 1923. 
Present:—Mr. Dalal, J. C., and 
Mr. Neave, A. J.C. 
Chaudhri AKBAR HUSAIN— 
DEFRNDANT No. 1—APPELLANT 
VETSUS 


Nawab SHAHANSHAH BEGAM— 
' PLAINTIFE—RESPONDENT. - 

Civil Procedure Code (Act V o P s. 68, 
Sch. III, para. 11—Execution of ee— Property 
under management of Collector—Mortgage without 
Collector, legality Mie Sub- 

ne of, applicability of —Contract Act 
(To X of 1872), s. s. 70. applicability of. 

er Para, 11 of Schedule to the Civil 
roperty which is 
under the management of the 
a decree against it has been made over "for execu- 
tion under section 68 of the Code, without the sanc- 

tion of the Collector, is void. [p. 854, col 2.] 
` The olde of a va mortgage ‘who pays off 
rior incumbrances on the mi rhe ee property is 
s octrine of. gub- 


not entitled to the benefit & ths 
tion. [p, 855, col. 1.] 
e doctrine of subrogation is not applicable in 
favour of a mere stranger or volunteer, who has 
paid the debt of another, without ariy assignment 


or agreement for subrogation, being under no legal 


obligation to make the payment, and not being 


` compelled to do Bo for the preservation of any 


rights or properties of his own.  [p. 855, cols. 1 & 2 
Any one, who: is under no legal obligation or 


Hep eo pay the debt, is & stranger, and, if he 


e debt, he is a mere olante, within the 
meaning of the 'above rule. [p. 855, 2.] 

Gurdeo Singh v Chandrikah Be 1. Ind. Cas: 
913; 36 O. 193; 5 O. L J. 611, relied on. 

Section 70 of the Contract Act has nothing to do 
with the creation ofa charge upon property. [p. 855, 
col. 1]*' . 

` Appeal from a decree of the Sub- 


ordiate Judge, Lucknow, dated the 21st. 


Febraary 1929. 
Mr. Hyder Husain, for the Appellant. 
Messrs. B.N. Srivastava, B.N. Chakbast 
and Ali Abbas, for thé Respondent. 


JUDGMENT .—This is a first appeal 
from an order of the Subordinate Judge 
of Lucknow granting the plaintiff-res- 
pondent a decree on a mortgage. 

The mortgage-deed in suit was execut- 
ed on 16th January 1917 by the grand- 
father of the appellant who was a 
talukdar. He died on the 20th December, 
1917, and his rights devolved on the 
appellant. Under. the deed the whole of 
two villages Ghazipur in the Lucknow 
District and Jabri in the Bara Banki 


c 


llector,to whom' 


‘per cent, 
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x< 


Í District were ere to the respond- 


P number of pleas were taken in the 
.lower Court, the two important ones 
-being 

(1) that the mortgage was void because 
at the time that it was executed the 
village of Ghazipur was under the 
management of the Collector to whom a 
decree against it had been made over 
for execution under section 68 of the 
Code of Civil Procedure. "Under Para. 11 
of Schedule HI of that Code no. mort- 
gage of the property could lawfully be 
pde without the consent of the Collect- 


7") that the mortgage was invalid as 
‘regards the village of Jabri ‘also because 
the deed was registered in the Lucknow 
District where the mortgagor had at the 
time no transferable interest. 

The learned Subordinate Judge has 
found on (1) that the mortgage is invalid 
so far as Ghazipur is concerned but that 
as the heirs of the respondent paid, off a 
prior encumbrance of the -Allahabad 
Bank and one Mewa Lal, she has “acquir- 
‘ed by virtue of those payments a charge’ 


"upon the mortgaged property on the 


equitable principle of subrogation.” On 
the . second point he has found that 
"the deed. is not invalid for want of. 
proper registration, He has granted 
the respondent a decree for Ra. 65,905-8-0, 
with interest &t 9 per cent. till realisa- 
tion allowing her to bring Jabri to sale 
for the whole amount due and Ghazipur 
for the amount paid by her to the Allah- 
abad Bank and Mewa Lal The decree 
further goes on tostate that it will be 
open tothe respondent to throw up her 
security at any time and proceed to exe- 
cute her. decree as a ED money 
decree. 

In appealit is argued that the lower 
'Oourt- has misapplied the doctrine of 
subrogation, and that the respondent can 
have no charge with regard to Ghazipur, 
that the mortgage isinvalidated by the 
registration of the deed at Lucknow; that 
the respondent was not entitled ‘to 8 
simple money decree along with a decree 
for sale; and that the rate of interest 
allowed should not have exceeded 6 
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We have not been able to follow the 
learned Subordinate Judge in his` ap- 


plieation of the doctrine of subrogation - 


to the present case. -He admits that the 
respondent, "after her mortgage has been 
held to be void, can hardly be said to be 
‘interested’ in making the two payments,” 
but relying on section 70. of the 
Contract Act and referring to a rule 
of this Court, reported as Jai Kishori 


v. Muhammad Ali Muhammad Khan- 


(1) as an ‘authority on the subject of 
subrogation he has held that the res- 
pondent has become in equity a transferee 
of the charge. Section 70 of the 'Con- 
tract Act, however, has nothing. to do 
with the creation of a charge upon pro- 
perty. The most that can be said to 
result.from the application of this sec- 
tion is that the respondent is entitled 
to recover from the mortgagor the money 
which she spent in paying off his debts, 
It would help her to a simple money 
decree but to nothing more than that. 
The facts in the case decided by the 
ruling referred to were go different from 
thosein the present appeal that it is 


dificult to draw any useful deductions. 
` from the observations made in the course. 


of the judgment. “Speaking génerally,” 
says Sir Rash Bihari: Ghose (Law of 
Mortgage, 5th Edition, page 355), “the 
right to a cession or assignment of the 
security can beglaimed ouly by a person 
who, though not’ primarily liable to 
discharge & debt orliable only in part, 


‘is obliged to pay it^for his own proteo-, 


tion.” In the present case the respond- 
ent, when she paid‘off. the prior encum- 
brance, had no right or interest in the 
-property and no -responsibility for it-and 
she would have been quite unaffected 
- by its sale. There is an elaborate dis- 
cussion of the nature and: principle of 
subrogation in Gurdeo Singh v. Chan- 
“drikah Singh (2) where it is: pointed out 
that “the doctrine of subrogation is not 
applied for the mere stranger or 
“volunteer, who has paid the debt of 
` another, without any assignment or agree- 


. mént for subrogation, being under no 


legal obligation to make the payment; 
nes Q 60 Ind. Cas. 560; 7 O. L; J 620. 
y 1 Ind. Cas, 913; 36 0. 193 at p. 


+ 
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‘and not being compelled to do so for th® 
preservation of any rights or properties 
of his own" and further “any one, who 
is under ho legal obligation or liability 
to pay the debt, is a stranger, and, if 
he pays the debt, he is. a mere volunteer." 
The respondent was certainly under no 
obligation or liability to pay the debt 
and the agreement which was executed 
in consideration -of the payment has 
been found tobe void. ` In these circum- 
stances we are of the opinion that the res- 
pondent ¢annot be-held to have acquired 
any charge on the Gazipur property. 

The learned Counsel for the appellant 
has referred to several rulings in sup- 
port of his contention that the mortgage 
of Jabri was invalid qwing to a breach 
of the Registration Law. In every one - 
of these rulings, however, fraud of some 
kind was involved and registration was 
effected in some district where the trans-. 
feror had:no property. Here there is no 
suggestion that fraud of any kind was 
‘intended or that the mortgagor had 
any purpose to serve by getting his 
deed registered-at Lucknow. Nor are 
‘we disposed to accept the contention 
of the appellant’ that the mortgagor had 
at the time no proprietary title to Mauza 
Ghazipur. It is true that this power cf ' 
disposing of it was for the timé being 


limited and that he could not make a ~- 


lawful transfer of it but it was the 
more valualle of the two villages mort- 
gaged and there: can be little doubt 
‘that at the time both parties to the 
transaction were under the impression 
that it was a lawful one and that as. 
good a title could be given to Ghazipur ` 
‘as to Jabri. ME dp 

The rate of interest to be allowed was 
-a matter within the discretion of -the 
‘lower Court and-we, are not. prepared 
to say that in allowing 9-per cent, 
simple interest that discretion was -un- 
wisely exercised. . 9 Sate, 

The appeal is.allowed to: the extent 
that the respondent will not be permitt- 
ed to- proceed .against the Ghazipur | 
-property. -She is only permitted to exe- 
"cute; her-decree by -the sale:of Jabri | 

~and if the proceeds of this are insuff- 
- cient she may execute it as-a simple 
` money decree against, the estate of the 


4 ~ 


E 


. of this Court. 


` mustit be a mere sentimental mterest: 
col. 2.] 


` yoting for the Company. 
Whe 


I 
. bottom, 
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mortgagor for the balance stillunrecover- 
ed. The period of six months for 
ayment of the decretal amount will 
be calculated from the date of the decree 
In other respects the 
decree of the lower Court will stand. 
The plaintiff-respondent will get her 
costs in the lower Court. Parties will 
bear their own costs in this Court. 


Z. K, Appeal partly allowed. 





BOMBAY HIGH COURT. 
ORIGINAL OIVIL Jurispiction BUIT 
No. 753 or 1923. ` 
March 19, 1923. 

- Present:—Mr. Justice Mulla. 

K. F. NARIMAN—JPLAINTIFF 
versus . 
MUNICIPAL CORPORATION or 
E BOMBAY —DRrFENDANTS. 
City of Bombay Municipal Act 


(III 
o 1888), ss. 16, $6—"Interest, meaning 
ou 


of— 


méillor having. beneficial interest in matter, : 


when disqualified from votiny—Poll— Declaration 
of Chairman, whether conclusive—Validity of votes, 
-question of—Question of law—Declaratory suit, 
whether maintawnable—Specific Relief Act (I of 
1877), s. 42. . MN 
In construing section 30, clause (p) of the City 
of Bombay Municipal Act, regard must be had to 
the “matter” before the meeting. . 857, col. 2.] 
The "interest" contemplated -by section 36, 
clause (p) and by section 16, sub-section (1), clause 
(f) must not be too speculative and sa mor 


Norton v. Taylor, (1906) A. O. 378; 75 L. J. P 
O. 79; 70 $. P.433; 94 L. T. 591; 22 T. L. R. 450, 
Laughton v. Port Erin Commissioners, (1910) A. O. 
565; 103 L. T 148 and England v. dingue (1920) 2 K. 
B. 636 at pp. 639, 640; 89 L. L K. B. 1082; 123 L. 
JT. 576; 84 J. P. 108; 48 L. G. YR. 407; 36 T. L R 
958, referred to. 2 . 

The interest must be one within the meaning 


“ot section 36, clause (p), and not any interest that 


ent of a Councillor in 


might influence the Jud 
. 863, col. 2; p. 864, col 1.] 


= re is & pecuniary nei or & 
reasonable expectation of a pecuni dvan 
-it must be regarded as an "interest" within the 


méaning of that section. [p. 858, col. 2; p. 859, col. 1.] 
If the interest in a contract is pecuniary, it is . 
immaterial that the amount involved is trifling. 
[p. 859, col. 1.] j - 
n re Louth Municipal Election; Nell v. Long- 
L. 1 Q. B. 767; 63 L. J. Q, B, 490; 10 R. ` 


193; 70 L. T. 499, relied on, 
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If the interest is not pecuniary, it must at least 
be a *rnaterial interest. [p. 859, col. 1.] i 

A Councillor whose name stands as a share- 
holder on the register of a Company, and who has 
& beneficial interest in the shares is disqualified 
from voting or taking part in the discussion of any 
matter pertaining to the said Company. If the 
] stand, not in his own name but in the 
name of a nominee of his, the beneficial interest 
being in him, he is similarly disqualified. [p. 859, 


' eo]. 2.] 


Where the shmres stand in the name of a person 
who has no beneficial interest in them but isa 
mere trustee and such person is also a member of 


ihe Corporation, he is not disqualified from voting - 


or are part in the discussion of any matter relat- 
ing to the Company at meetings of the Corporation 


"bid : : 

England v Inglis, (1020)2 K B 636 at pp. 639, 
640, 89 L. J K B.1062, 123 L. T. 576; Of J P. 
198, 18 L. G. R. 407; 36 T. L. R. 558, Nuiton v. 
Wilson, (1889) 22 Q.B D 744.at p. 748; 58 L. J. 


Q. B.443, 37 R. 522, 53 J. P 644 and Holden v, 
Southwark Borough uncil, (1921) 1 Ch. 550 a. 
. T. 253; 85 J. 


pp. 555, 557; 90 L. J. Ch. 395; 125 
. 126, 19 L. G. R. 225; 655. J 475; 37 T.L. R. 


479, referred to. : 
The declaration of the Ohairman at a ee 3 


of the Oorporation as to the result of the po 
demanded "by certain members is not conclusive 
in view of clauses (m) and (s) of-seétion 36 of the 
Oity of Bombay Municipalet. [p 864,col 1.] 

The question of the validity of a vote is a ques- 
tion of law, and a Court of Law has 
to entertain ıt [p 865, col. 1.] 


Questions as tothe validity of votes .are not 


questions relating to the internal management of 
a Corporation ey are questions that: can be 
disposed of only by a Court of Law. [ibid.] 


Burland v. Earle, (1902) A O. 83; 71 L. J. P. C. 
1; 50 W R. 241; 80 L.T. 583; 18 T. L. R. 41; 9 
Manson 17, distinguished. ; 

The fact that Councillors disqualified from voting 
vote at a meeting of the Coiporationis not an 
injury to the Corporation  [p. 885, col. 2] 


Macdougall v Gardiner, (1875) 1 Oh. D. 13; 45 L. 


J. Oh. 27; 33 L. T. 521; 24 W. R 118, referred 


"to 


If Councillors disqualified from voting at. a meet- 
ing ofthe Corporation vote at the meeting and by 
so voting create a majority, the minority has its 
remedy ina Court of Law and the Court will not 
entertain the plea that the relief, if granted, will 
be ofno effect because the Committee could 


meeting. [p. 866, cols. 1 & 2.] 


nullify the decision of the Court at another. 
. s. 


FACTS.—At a meeting of the Bom- 
bay Municipal Corporation held. on 3rd 
August: 1922 the question of the revision 
of the existing scale of fares charged by 
the Bombay Electric Supply &nd Tramway 
Company, Limited, was brought.up for 
consideration and eventually was referred 


to the Tramway Committee for report, - 


jurisdiction 


` 
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This Committee's report approving of 
an increase .in the scale offares was 
placed before the meeting of the Corpo- 
ration onFl5th February 1923 when a. re- 
solution was proposed recommending the 
. acceptance of the report but the matter 
was adjourned to 19th February 1923. 
On that date an amendment was moved 
that the consideration of the report be 
postponed to the April meeting of the 
Corporation. The Chairman declared 
that the amendment was carried by 
majority but a poll was demanded and it 
was lost by the casting vote of the Chair- 
man, 
Plaintiff, a member of the Municipal 
Corporation, brought the present = suit 
against the Corporation for a declara- 
tion (a) that the announcement made by 
the Chairman thatthe amendment was lost 
was invalid, (b) that the amendment was 
duly carried : and for an injunction res- 
training the Municipal Corporation from 
proceeding to consider the matter any 
further. The plaintiff's main contentions 
were that six out of the seventeen 
Councillors who voted against the amend- 
ment were disqualified from voting under 
section 36, clause (f) of the City of Bom- 
bay Municipal Act, 1888, that out of these 
six, Mr. Meyer Nissim held, on the 19th 
February 1923, shares in: the Bombay 
Tramway Company whichnominally stood 
in the name of hie wife while Dr. Master, 
Dr. Cursetji, Sir Temulji Nariman and 
. Mr. Mahomedbhai Currimbhai Ebrahim 
held shares which they transferred to 
third parties in order to enable them- 
selves to vote at the meeting and Mr. 
J. P. Murzban was the Editor and Pro- 
prietor of the newspaper Jam-e-Jam- 
shed which published the advertisements 
of the Company, and as Editor Mr. 
Murzban. held a pass which enabled 
him to travel in the cars of the ‘Com- 
pany without epayment of any fare. The 
defendants denied that any of the 
six : Councillors had any beneficial 
interest in the shares of the Company 
on the 19th February 1923. They further 
‘contended that two Councillorswho voted 
in favour of the amendment were dis- 
qualified from voting—Mr. Hansraj 
Pragji Thackersey because he held 45 
preference and 20 ordinary shares in the 


‘Company and Mr. Miya Mahomed Haji 


Jan Mahomed Chhotani hecause he held 
10 ordinary shares in the Company. The 
defendants, therefore, prayed that these 
two Councillors’ votes should be dis- 
regarded in case the poll was re-opened. 

Mr. Jinnah (with him Mesers. Desai, 
Dalvi and Vachha), for the Plaintiff. 

Sir Thomas Strangman, (with him Mr. 
Campbell), for the Defendants. 

JUDGMEN'T.—([After stating the 
facts and discussing the contentions of 
the parties the learned Judge proceed- 
ed:—] I hold on the evidence of.Mr. 
Murzban that he was not on 


' the material date the proprietor of the 


Jam-e-Jamshed, but was only an editor 
on a salary of Rs. 600 per month. As 
such, I think, he had mno interest, 
either direct or indirect, in the Jam-e- 
Jamshed which disqualified him fróm 
voting at the meeting of February 19, 
1923. To hold otherwise would be to say 
that no Councillor who happens to bean 
employed in the office of & newspaper 
in which advertisements relating to the 
affairs of the Corporation are inserted 
can vote at a meeting of the Corporaticn 
held to consider the question whether . 
the fares charged by the Bombay Elec- 
tric Supply and Tramways Company 
should or should not be increased. 
There was no question at the said meet- 
ing about tender by'the Jam-e Jamshed 
for advertisements. In construing sec- 


‘tion 36, clause (p), regard must be had 


to the "matter" before the meeting. A 
Councillor having an interest in a lease 
of land within the meaning of, clause 
(g) cannot be held by reason of his hav- 
ing that interest only to be disqualified 
from voting on & question relating toa 
loan to the Corporation contemplated by 
clause (h). 

The next question to consider is 
whether:any of the said eight Councillors 
was disqualified from. voting. on the 
ground that he had, on February 19th 
1923 directly or indirectly, any share or 
interest in the said Company. ‘The 
principal argument on_both sides centred 
round the word “interest.” On behalf 
of the defendants it was contended that 
the interest must be & pecuniary interest 
and this argument -was sought to be 
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supported by a reference to the expres- 
‘sions "partner" and “professionally in- 
terested” in sectjon 36, clauge (p), and 
to clauses (g) to (J), all which, it was 
said, pointed to pecuniray interest. Re- 
liance was also placed on the decision 
in Todd v. Robinson, (1), where it was 
held, on the construction of the words 
"interested in bargain or “contract” in 
section 193 of the Public Health Act, 
1875 (88 & 39 Vic, c. 55), that they 
were co-extensive and identical with the 
, words “participates in the profit" occur- 
` ring in Schedule II, rule 64; of the Act, 
and consequently that a share-holder 


ina Gas Company which had entered. 


into a contract to supply gas to a Local 
Board was a person interested in the 
"Company within the meaning of section 
193. ] i 

On the other hand, it was contended 


for the plaintiff that the interest need . 


not be ‘pecuniary, and¢hat any interest, 
tower small, which created a conflict 
. between interest and duty, was sufficient 


- . to disqualify a Councillor. 
id Beotio io of the City of Bombay. 


Municipal Act is almost in the same 
terms # section 12 of the Municipal 
". Qorporations Act, 1882 (45 & 46. Vic., 
c. 50). Both these sections deal with dis- 
` qualifications for being a Councillor. One 
"of the disqualifications laid “down in 
` both the sections is where a Councillor 


` “has directly or indirectly by himself or ` 


his partner, any share or interest in any 
contract or employment with, by, or on 
| behalf of the Council.” As regards dis- 
qualifications for, voting, the language 
of the’ two Acts is dissimilar; for while 
section 22, sub-section (3), of the English 
Act prohibits a Councillor from voting 
. in any matter in whith he has, directly 


or indirectly, by himself or by his partner 


ecuniary interest section 36, clause 

(ob the Bombay Act extends the pro- 

- hibition to such interest as 18 described 
‘in clauses (g) to (Ü of section 16, 

Ido not propose to define the term 
“interest” which occurs im section 36, 
“clause (p), of the Bombay Act, and in 
‘section 16, sub-section (1), clause (P, 
/ D (1884) 14 Q. B. D. 739, 54 L. J. Q. B.-47; 52 

i PLC EET FRE esos kun 
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.407; 36 T. L. R. 558 


- pon 


of the same Act corresponding with 
section 12, sub-section (D, clause (c) 
of the English Act. There have been: 
within recent years cases before the: 
House of Lords in which the question 
arose & to what constituted “interest” 
within the meaning of Acts in pari 
materia with the Bombay Act, but the 
House refrained from defining the ex- . 
pression. I do not propose to rush in 


. Where the House of Lords would not 


tread. But Iwill examine the descrip- 
tion of that term as given in the English 
cases as well as the test laid- down in 
some of them. To begin with, it seems 


.to me, that the interest contemplated by . 


section 36, clause (p), and by section 16, 
sub-section (1),-clause (f), of the Bombay 
Act, must not bə too speculative and 
remote as was the case in two ` cases 
before the House of Lords, namely, Norton 
v. Taylor (2) and Laughton v. Port Erin 
Commissioners (3). Again, it. must not 


be a mere sentimental -interest such as - 


that which a father may have in the 
prosperity of his son, as was said in 


England, v. Inglis (4), England's case (4) : 


is, so far as I know, the firat case in 


which -we find a definition or rather a . 


description of the term "interest" as used 
in section 12, sub-section (1), clause (e). 
of the English Act of 1882, In that case 


"An ‘interest’ within the meaning of 


the section must, I agree, be something 


more than & sentimental interest, such, 


„as arises from the natural love and affec- 
‘tion of a man for his son; it must be a 


pecuniary or, at least, a material interest, 
but I do not see on what principle it 
must necessarily be a pecuniary advant- 
age, because, if a public man is likely 


‘to suffer pecuniary loss by his- interest 


in any particular contract, his judgment 
is as likely to be deflected as where he is 
obtaining a pecuniary advantage from it.” 

It .follows from this that where there 
is a pecuniary advantage ora reasonable 


` (3) (1900) A O 378; 75 L. J. P. O. 79; 70 J. P. 
433; 94 L T. 591; 22 T. L. R. 450. - - 


2 Q) (1919) A. C 565, 103 E. T. 148. E 
(4) 41920) 2K. B. 636 at pp. 639, 640; 89 L. J.K. .. 
B.1062, 193 L T. X. P 198, 18: l 


76, 84 , 18:L. GR, 
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expectation of a pecuniary advantage, it 
must be regarded as an “interest” within 
the meaning of that section: Ifthe in- 
terest ina contract is pecuniary, it is 
immaterial that the amount involved is 
trifling : In re Louth Municipal Election, 
Nell v. Longbottom (5), a case under sec- 
tion -22, sub-section (3), of the English 
Act of 1882, Rex v. Rowlands (6), a case 
under section 46 of the Local Govern- 
: ment Act, 1894. If the interest is not 
pecuniary, it must at least bea “material” 
interest. I at | 

I will now turn to the test so much 
emphasised at the Bar, namely, the test 
of conflict between interest and duty. 
That test was laid down for the first time 


in explicit terms by Lindley, L. J. in - 


Nutton v. Wilson (7). The. question in 
that case was whether if a member of 
a Local Board does part of the work 
which a contractor has entered into a 
_contract with the Board to do on ‘their 
premises, he is within the meaning of 
the Public Health ‘Act, 1875 (48 & 39 
Vic. c. 55) “in any manner concerned 
in the contract.” It was held that le is. 
In the course of his judgment Lindley, 
L. J., said:— ` es MN - 
“The expression ‘in ahy manner con- 
cerned’ -is a somewhat lax- one. Cases 
may be put in which a person might 
perhaps be said in one sense to be con- 
cerned ina contract entered into by the 
Board, and yet it might be tolerably 
obvious that he . was not ‘concerned in 
the contract’ in the sense in which the 
Act uses the words. To interpret words 
of this kind, which havé no very definite 
meaning, and which,perhaps were pur- 
posely employed. for that very reason, 
we must look at the object to be 
` attained. ` The “object obviously. was to 
' prevent the conflict between interest and 
duty that might otherwise inevitably 
arise." ` .. š i E 7 
- This test was accepted by the Court 
of: Appeal in England v., Inglis (4) a 
case under gection 12 of 'the English 


(5) 
193; 7 
-(8) (1908) 
P. 463; 95 L. T. 502; 4 L. G. R. 983. 

M (1886) 22 Q. B. D. 744 at p. 148; 58 L. J. Q. B 
443; 37 W. R, 529; 53 J. P. 644, J 


(1894) 1 Q. B. 767; 63L. J. Q. B. 490;-10 R. 
L T. 499.- : ; 3 
3 K. B. 292; 75 L. J. K. B. 501; 70 J. 
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Act of 1882, and it was acted upon by 
Astbury, J. in Holden v. Southwark 
Borough Gouncil (8), a case under section 


46 of the Local. Government Act, 1894, ' 


(56 & 57 Vic, c. 73). . 

In most ofthe cases referred to above 
the question before the Court was 
whether & Councillor had an interest in 
contracts with the Local Board. The 
question in the present case is whether 
any of the said eight Councillors had a 
share or interest in the said Company on 
the material date. The principles laid 
down in'those cases afford, I think, a 
fairly good guide to the determination 
of the several points raised in this suit. 
I. proceed to deal with those points. . 


It is clear on the language of section 
36, clause (p), that a Oouncilloz whose 
name stands as a share-holder on the re- 
gister of the said Company, and who has 
a beneficial “interest in the shares, is 
disqualified from voting or taking part 
in the discussion of any matter pertain- 
ing to the said Company. It. is also 
clear that if the shares stand, not in his 
name, but in the name ofa nominee of 


his, the beneficial interest beingin him, - 


he is similarly disqualifiéd. Thé shares * 


again may stand in the name of a Coun- 
cillor who holds them not in his own: 
right but as a trustee for ‘another 
Where the shares stand in the name of 
& person. who has no beneficial interest 
in them but is a mere trustee, he cannot 
it seems, vote at meetings of the Com- 
pany in which ‘he holds the shares ina 
manner inconsistent with the interests 
of the beneficiaries. The reasor is that 
he derives the position which, he holds 
as a member ofthe Company from the 
legal ownership of the shares. But if 
such person is also a-member of the Cor- 
poration, heis not, I think, disqualified 
from voting or taking part in the dis- 
cussion of any matter relating to the 
Oompany at meetings of the Corporation. 
He is under no obligation to vote at 
such meetings in a manner ‘beneficial to 
the interests ofthe cestui que -trust, for 


he does not owe his membership ofthe ^ 


(8) (1921) 1 Oh. 550 at pp 555, 557; 90 L. 
305; 15 L. T. 253; 85 J. P. 126; .19 L, G. R, 225: 65 
S, J, 475; 37 T. L. R. 4199. ° 9 - V 


cr 
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Corporation to the fact that he is a share- 
holder of that Company. He commits 
no breach , of the trust, if &e votes 


‘at meetings of the Corporation in con- 


travention of. the interests of his bene- 
ficiary. ltieno part of his duty as a 


trustee to vote at meetings of the Cor-: 


poration inmatters affecting the Com- 
pany as the beneficiary would have him 
to do. Ifnosuch duty is imposed upon 
him by law, it cannot be a case of 
conflict between two duties. Nor can 
it be a case of conflict between interest 
and duty, the interest which he has in the 


` beneficiary being: no higher than what 


a father has in the prosperity of his 
son, 

There isno difficulty as regards Mr. 
Meyer, Nissim and Mr. Mahomedbhai 
Currimbhai Ebrahim owing to admis- 
sions most fairly and frankly made by 
Sir Thomas Strangman on behalf of the 
Corporation. . Mr. Meyer* Nissim is the 
mortgagor of certain shares of the said 
Company. The shares stand in the 
name of his wife: It was admitted that 
the shares stood in his wife's name as 
his nominee, and that he had a beneficial 
in the equity of redemption 
which disqualified him from voting at 


^ the meeting held on February 19, 1923. 


` As to Mr. Mahomedbhai Ourrimbhai, it 
was thought at: an earlier stage of the 
proceedingsthathe had no interest in 
the shares which stood on the register of 
the Company inthe name of his brother 
Sir Fazalbhai Currimbhai: But inquiries 
made at a later stage revealed the 
fact thatethe said shares belonged not to 
Sir Fazalbhai, but to Currimbhai & Co., 
Ltd. The last named Company is a 
‘private Company, and Mx. Mahomedbhai 


as one of the share-holdersof that Com- 


` pany had an interest in those shares and 


T 


as such he was disqualified from voting 
at the said meeting. I accept Mr. Maho- 
medbhai's statement that he believed 
that he had no interest in the said shares 
when he first went into the witness-box. 


. Mr. Miya Mahomed Chhotani.was one 
of the two whose vote was objected to 
by the defendants, It was at first doubt- 
ful whether he had in fact sold the shares 


which now stand in his name.. But” en- 
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tries from his books as well as the bro- 


kers’ books were produced at a later 
stage of the proceedings which coupled. 
with the evidence of his son Mr. Usman 
showed that Mr. Ohhoteni had in fact 
sold the shares in February 1920:and that 
he had no interest in them on the ma- 
terial date; and this was frankly conceded 
by Sir Thomas Strangman. Itmay here 
bestated that Mr. Chhotani could not 
attend the Court and give evidence 
owing to his illness. v 

. Another Councillor whose vote was 
challenged by the defendants was 
Mr. Hansraj Pragji. In his examination- 


in-chief he stated that, on November ll, 


1922, he made a gift to his wife of several 


"Shares of Divers Joint Stock companies, 


These were forty-five preference and 
thirty ordinary shares of the said 
Company, twenty-nine shares of the In- 
dian Manufacturing Company, Limited, 
eighty-one shares. of. the Hindustan 
Manufacturing Company, Limited, and 
seventy-two shares of the Western India 
Company. ‘The shares in the last three 
Companies were transferred to the name 
of his wife on the very day he executed 
the instrument of transfer in her favour. 


But the shares in the said Company still : 


stand in Mr. Hansraj Pragji's name.’ Mr. 
Hansraj Pragji refused to give any in- 
formation as regards the alleged gift of 
the said shares to his wife. He said that 
it was a matter of secrecy and he refused 
to show his books of account except to 
the Court. I refused to look into the 
books- unless he -was prepared to show 
the books at least to Counsel on both 
sides, but he refused-to do so. Such þe- 


ing the case I hold that the alleged gift ` 


is not proved, and the shares belonged 
to him on February 19, 1923, and ‘that 


he was disqualified from voting at the 


said meeting. 


Dr. Master presided and voted at the 


meeting of February 19, 1923. He voted 
as & Councillor and he also gave his cast- 
ing.vote as Chairman. Dr. Master has 
been & Councillor for the last twenty-five 


years, He and his wife held eighteen. 
preference shares: and ninety-five ordi-. 


nary shares of the said Company. They 
were purchased by him with his own 


(19944 . 


Vol 83) 


. INDIAN CARES: 


eei 


° 
NARIMAN V. MUNICIPAL @ORPORATION OF BOMBAY. -` š 


° money. On December 20, 1922; he-and. 


his wife executed instruments of transfer. 
(Exhibits 14 and 15) of those shares to his 
wifeand daughter. The transfers were 
by way of gift. The object of the trans- 
fer, as Dr. Master said, -was to en- 
able him to vote and take part in the 
discussion of matters appertaining to 
the said Company. Hesaid that he had 
no longer any interest in those shares and 
that they were the absolute property of 
his wife and daughter. He was asked 
‘in eross-examination whether, he had 
ever made a gift before of shares to his 
wife and daughter, His answer-was that 
he had. That was about a year ago, the 
gift being of ten shares of the said Com- 
pany. The gift, he said, was effectéd 
by apurchase of ten shares with his 
money in the name of his wife and 
daughter. He refused, however, to dis- 
close his income and the income-tax paid 
by him. The plaintiff impeaches . the 
bona fides of thé transaction and contends 
that the transfer was nominal I do 
not think this contention should pre- 
vail. Dr. Master gave his evidence in 
quite & straightforward manner, and I 
have no reason to disbelieve his evidence. 
ile under cross-examination he was 
considerably excited. He seemed to 
think that no person had a right to 
impeach or even to test his veracity, and 
in his excitement, he gave some stupid 
answers. But this does not detract from 
the truth of his evidence. Iam not pre 
pared to disbelieve his evidence merely 
because of those answers. Nor am I 
prepared to presume from his refusal 
to answer the question as to his income 
that the answer if given would have-been 
unfavourable to him. I accept Dr. Master's 
evidence without hesitation, and I hold: 
he parted with all his interest in the 
Bhares to his wife and daughter on De- 
. cember 20, 1922, and that he was not dis- 
ualified from voting at the meeting of 
Tela 19, 1923. '. 
; The next objection is to the vote of 
Dr. Cursetji. Dr. Cursetji has been a Coun- 
cillor for the last twenty-two years. He 
‘owned five ordinary shares of the said 
Company. They stood in the joint names 
of himself and his wife Pirojebai. He 
bays that in December 1922 he wanted to. 


dispose of those shares to enable him to 
vote and take part in the discussion of. 
matters rejating to the said Company. 
On December 23, 1922, ‘he signed the in- 
strument of iransfer, Exhibit 17, took 
his wife's singature on it both as trans- 
feror and transferee, and gave instruc- 
tions to his son Jamshed, who isan LL B. 
of the Bomay University, to sign it as a 
witness and to take the signature of his 
eldest son Dr. Khurshed as transferee, 
It appears from the evidence of Mr. J am- 
shed that he misunderstood his’ father’s 
instructions, and instead of signing the 
transfer as à witness and, getting the 
signature of his brother Dr. Khurshed as 
transferee, he signed it both as a witness 
and transferee. The share certificates 
along with the transfer were then lodged 
with the said Comany, and the shares 
were transferred in the register of the 
Company to the names of Mr." Jamshed 
and Pirojbai. Ieappears from the evi- 
dence of Dr. Cursetji and Dr. Khurshed 
that Dr. Cursetji had, in September 1922, 
borrowed Rs. 400 from Dr. Khurshed. 
In the middle of January 1923 he bor- 
rowed a further sum of Rs. 150 from him, 
and it was then arranged that Dr. Khur- ` 
shed should keep the said five shares in 
discharge of the .two loans. In the 
beginning of March 1923.88 a result 
of inquiries consequent on the present 
Suit the mistake aforesaid was dis- 
covered, and steps were taken to 
rectify the mistake and substitute Dr, 
Khurshed’s name in place of Jamshed. 


Dr. Cursetji has sworn that he ceased 
to have all interest in the shares from 
January 1923. It is contended fer. 
the plaintiff that the transfer was 
nominal and that Dr, Cursetji was on 
the material date the beneficial owner 
of the shares. I am not prepared to 
accede to this contention. I am inclined 
to believe the evidence of Dr. . Cursetji, 
Dr. Khurshed and Mr. Jamshed. They 
all seemed to me to be witnesses of truth. 


. Dr. Oursetji showed no desire - to sup- 


press anything from the Oourt. He 


‘produced his pass book and allowed the 


other side free-inspection thereof. He 


frankly admitted that when he signed 


the transfer on December 23, 1922, hg 
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did not intend to part with the beneficial 


interest in the shares. The first time he, 


parted with it was in January- 1923 when 
the second loan was made. He said that 
. he wanted the first loan to advance 
Rs. 400 to a female servant in his employ 
and the second loan for house-hold pur- 
poses. Counsel for the plaintiff argued 
that the whole story was got up to justify 


the vote which Dr. Cursetji had given - 


and denounced it asa perjury. -He con- 
tended that the story was too complicated 
and too incoherent to believe. The 
. obvious answer to this is that if perjury 
was meant, Dr. Cursetji could have‘ told 
a very simple and plausible story; namely, 


that he had transferred the shares for . 


consideration to his son Jamshed, in 
whose name the shares stood on February 
‘19, 1923. An advance to an old and 
trusted servant is not unusual: nor are 
` temporary loans by 8 Parsi son to his 
father unknown. I, therefore, hold that 
Dr. Cursetji ceased to have any beneficial 
interest in the shares from about the 
middle of January 1923 and that he 
. was not disqualified from voting on 
February 19, 1923. . ; : 


Asto Dr. Master and Dr. Oursetji it 
was also contended that their votes were 
invalid as they were the holders of a 
medallion from the said Company. The 
medallion is Exhibit F and it speaks for 
itself. On one side if bears the words 
“ Member of Tramways Committee of the 
Bombay Municipality:" and, on the 
other, the words “ Allowed to stand on 

the back platform of cars when there is 
` no room inside.” It was admitted that 
the holder ofa medallion, even though 
he was entitled to stand when there was 
no room inside, Bad jo pay the usual 
fare like any other passenger. Such 
being the case it is impossible to con- 
ceive what share or interest the holder 
ofa medallion could have in the said 
Company.: I, therefore, hold that neither 
Dr. Master nor Dr. Cursetji was disqualifi- 
ed from voting by. reason of the fact 
that they held the medallion from the 
gaid Company. je 3o. 2 

Another Councillor whose vote 
is objected. to by the plaintiff is Bir 
‘femulji Nariman, He has been a mem- 
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ber of the Corporation for the last fifteen . 
years. He and two others are executors 
and trustees of the Will (Exhibit 12) of. 
one H. M. Sethna who died in October 
1918. The Will has been proved and the 
estate has been administered, but the 
trusts created by the testator for the 
benefit of his. wife and his children still 
continue. The testator held thirteen old 
preference sharés of the said Company 
which. were converted after his death ` 
into thirty-nine. On January 26, 1923, 
Bir Temulji executed an instrument of  : 
transfer (Exhibit 13) whereby the said. 
thirty-nine shares which stood in the 
names of all the three trustees were 
transferred to the names of the other 
two. Sir Temulji said that he did so for 
the purpose of enabling him to vote on 
Tramway debates. It is contended for 
the plaintiff that Sir Temulji being a 
trustee of the said- shares, he had an 
interest in the said Company, and that 
he was, therefore, disqualified from 
voting. The broad ground on which the 
argument is based is that a trustee is 
under a legal obligation to his cestui ' 
que trust to vote ashe desires. I will 
assume for the purposes of this case that 
all the thirty-nine shares stood in the 
name of Sir Temulji as sole trustee on 
February 19, 1923, but even so I fail. 
to see how it is obligatory on Sir 
Temulji to vote at meetings of the Oor- ` 
poration according to the directions of 
the beneficiaries. I have already set 
forth above the principles by which a 
case such as that of Sir Temulji should 
be decided. At meetings of the said 
Company he would, no doubt, be bound 
to vote as the beneficiaries desired, but 
not at meetings ofthe Corporation. Sir 
Temulji was not disqualified from voting 
at the meeting of February 19, 1923. 

It was next objected on the part of 
the plaintiff that Mr. P. Murzban was 
disqualified from voting* as he helda 
complimentary pass (Exhibit A 8) from 
the said Oompany. Mr. Murzban has” 
been the Editor of the Jam-e-Jamshed 
for several years past. The pass entitles 
the holder to travel on the lines of the 
said Company free of charge. It is not 
transferable. It appears to have been 
first issued to editors of Indian news. 
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papers in July 1910. . Thë purpose for 
which it was issuéd is stated „in & letter, 
dated July 21, 1910, from the said Com- 
pany to the Editors of six newspapers 
including the Jam-e-Jamshed (Exhibit 
10) The said letter runs as follows :— 

“ As the Editor of the above large and 
influential paper, you frequently receive 
letters from the public regarding the 
Tramway service in this City and in order 
to enable you to see for yourself whether 
the subject-matter of these letters is 
such as to give your readersa fair and 
truthful account of the position,.I send 
herewith a complimentary Tramway pass 
which I should be much obliged if you 
would kindly make use of.” | + 

The pass was renewedin the January of 
every year, the. last renewal having been 
in January 1923. As in previous years, 
so this year, it was made out at first 
in the name of the Editor, but Mr, 
Murzban sent it back to Mr. Mahaluxmi- 
walla, who is the Secretary of the said 
Company, with a request to issue it in 
the name of the "representative" of the 
Jam-e-Jamshed, and it was done accord- 
ingly. The reason why he did so was 


that about four or five months ago a: 


Councillor raised the point whether he 
was entitled to speak on matters relating 
to the said Company as he held the pass. 
Mr. Murzban said that he got it changed 
to put an end to the criticism. He used 
the pass every day up to the end of 1922. 
In January 1923 he gave it for'use to one 
of the reporters of the paper iMr. Pavri. 
Mr. Murzban said that he had not used 
it even once this year, though a8 & 
representative of the paper he could use 
it if he liked, His father, Mr. Jehangir, 
stated in his evidence that he did not 
know anything about the pass; and that 
his son as chief of the editorial staff 
managed all about the pass.’ On these 
facts the question arises whether Mr. 
Murzban can be said to have an “interest” 
in the Bombay Electric Supply and 
Tramways Company within the meaning 
of section 36, clause.(p). It seems to be 
one of the plaintiffs grievances that Mr. 
Murzban got the pass renewed in the 
name of the "representative" of- the 
Jam-e-Jamshed to: enable him to vote at 
méetings of the Corporation. involving 


discussion on matters "pértaining to the 
said Company.: But why should he not ? 
Mr. Murzben makes no secret ofit. I 
will, however. approach the consideration 
of this question .on the footing that the 
pass was renewed in the name of the 
Editor. The pass did not at any time 
bear Mr. Murzban's name or the name 
of any other person as Editor.. It was 
issued to the Editor of the Jam;e- 
Jamshed asit was to Editors of other 
newspapers. Mr. Murzbanis the Editor 
of Jam-e-Jamshed to-day; he may 
sever his connection with the paper 
to-morrow. It is not suggested that 
the ‘executive of the Tramway Com- 
pany ascertains the names of the Editors 
before the pass is renewed, or that it 
issues the pass only to those Editors who 
happen to be Councillors. Mr. Murzban 
was elected a Oouncillor about four years 
ago. The pass has been issued to the 
Editor of thesJain-e-Jamshed for the last 
twelve years. It cannot, therefore, be 
said, on principle, that a Councillor who 
happens also to be the Editor of a news- 
paper and to whom as Editor a compli- 
mentary pass is issued by the Tramway 
Company for the purposes mentioned. in 
Company's letter of July 21, 1910, has 
an interest in the Company within the 
meaning.of section 36, clause (p). Nor 
do the cases cited at the Bar warrant any 
such conclusion. Applying the definition 
of "interest"- as laid down by Salter, J., 
it is impossible to say of such & Coun- 
cillor that he has a “pecuniary” interest 
or even "material" interest in the Com- 
pany. He might perhaps be incliged to 
do a good turn to the Oompany by 
voting for an increase of fares, but that 
does not constitute an interest in the 
Company. The pass, if he used it, 
would save him the fare, but that again 


-is notan interest in the Company. A 


Councillor who holds no shares in the 
-Tramway Company, but whose wife or- 
son does, may be interested in voting 
for the Company, but that does not con- 
stitute an interest in the Company, For 
the same reasons Mr. Murzban's case 
cannot be brought within the principle 
of conflict between interest and duty as 
enunciated by Lindley, L. J. The intei- 
est must be one within the meaning of 
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section 36, clause (p), and not any interest 
‘that might influence the judgment of a 


Councillor in voting for thee Company.. 


For these reasons I hold that Mr. Murz- 
ban was not disqualified from voting at 
the meeting of February 19, 1923. 

The result is that ifthe Councillors 
whom I have held to be disqualified 
had not voted at the said meeting, there 


weuld have been sixteen votes for the. 


amendment, and fifteen against it. The 
Ohairman, therefore, was not entitled to 
give his casting vote, and he was wrong 
in declaring that the amendment was 
lost. 

The second issue is: Whether the 
declaration of the Chairman at the 
meeting of February 19, 1923, as to the 
result of the poll was conclusive or 
whether it can be opened? There is no 
doubt that the declaration is not con- 
clusive, having regard tothe provisions 
of section 36, clauses (r) and (s). It will 
be necessary to refer to these provisions 
at some length later on. 


I now turn to the first issue, namely, 
whether, the suit as framed is maintain- 
able. The defendants' contention on 
this issue is that the suit ought to have 
been instituted in the. name of the Cor- 
poration, and reference was made to the 
provisions of section 517 of the Bombay 
Municipal Act which contemplate a suit 
by the Oorporarion. This issue, which 
was kept in the back-ground at earlier 
stages of the proceedings, was brought 
to the forefront after it became clear 
that the defendants must lose on the 
merita of the case. 


Before proceeding to examine the legal 
arguments on issue Ng. 1, it is necessary 
to ascertain what precisely was the pro- 

osition before the meeting held on 

‘ebruary 19, 1923,—whether it was a 
proposition merely for the adjournment 
of the meeting within the meaning of 
r. 40 or an amendment involving the 
disposal of a “question” within the 
‘meaning ofr. 46. These rules form part 
of rules framed under section 36, of the 
.Oity of Bombay Municipal Act Rules 14, 
38, 39,40 and 41 relate to adjournments 
of meetings; rr. 34 to 37 to amendments 
and rr. 42 to 45 to voting. It is clear 


from these rules that a proposition for: 


adjournment need not be seconded (r. 38); 
an amendment, however, must be second- 
ed, or it falls through (r. 34) A pro- 
position for an adjournment, if lost, may 


again be moved at the same meeting. 


(r. 40), but an amendment, if lost, cannot 
be moved at the same meeting. It can 
be moved, if at all, after the lapse of 
three months from the date of its dis- 
posal as provided by r. 46, provided the 
original proposition has not by then 
been disposed of. The original pro- 
position in the present case was as 
follows:— 

. “That the fifth report, dated the 4th 
December 1922, of the Tramways Com- 
mittee..regarding the revision of the 
present scale of Tramway fares, be 
approved and adopted." 


To that the following amendment was 
moved by Mr. Gulabehand Devchand, 
being the amendment that has led to the 
present suit:— 

"That further consideration of the 
fifth report, dated the 4th December 
1922, ofthe Tramways Committee .re- 
garding the revision of the present scale 
of Tramway fares, be postponed to the 
April meeting of the Corporation." 


The amendment was seconded as 
required by r 34. The significance of 
the April meeting lies in the fuct that 
thelife of the present Corporation ends 
on March 31, 1928. It seems that the 
plaintiff and his party were apprehen- 
sive’ that the original proposition, if 
brought before the present Corporation 
would be passed by a majority, and 
they were anxious that it should be 
disposed of by the Corporation as 
reconstituted in April next. The ques- 
tion involved in the amendment was 
whether the report of the Tramways 
Committee recommending an- increase 
in Tramway fares should be disposed 
of by the Corporation as now constituted 
or by the Corporation as constituted in 
April 1923, and this was the question 
disposed of. at the meeting of February 
19, 1923. I do not. think this was 8 
mere matter of adjournment within the 
meaning of r..40. It was a disposal of a 
“question” contemplated byr, 46 which 


. provides that a declaration by 


` 
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could not be brought up again before 
the Corporation until after the expiration 
of three months. 


I now turn to section 30, clause (r), 


upon which fr. 44 is based. That clause 
the 
Chairman thata proposition has been 
carried shall, unlessa poll be demand- 
ed atthe time of such declaration, be 
conclusive evidence of the fact. In the 


present case a poll was demanded, and . 


the Chairman declared theresult of the 
poll. This declaration, the section says, 
is not conclusive, But who isto decide 
whether it is conclusive or not? Surely 
a Court and a Oourt of Law alone, That 
is the Tribunal finally to decide ques- 
tions as to the validity of votes. Neither 
the Corporation nor the Ohairman has 
any power to do 80. The question of the 
validity ofa vote is a question of law, 
and a Court of Law has jurisdiction to 
entertain it. One of the points raised on 
behalf of the defendanfs was that the 
Court had no power to interfere with the 
internal management of a Corporation, 
and reliance was placed on the observa- 
tions of Lord Davey in Burland v. Earle 
(9). On page 93 the noble and learned 
Lord says:— - ; i 

"It as an elementary principle of the 
law relating to Joint Stock. Companies 
that the Court will not interfere with 


the internal management of Companies ' 


acting within- their powers, and in fact 
has no jurisdiction to do so.” 

But surely questions as to the vali- 
dity of votes are not questions relating 
to the internal management of a Oor- 
poration. They are questions that can 
be disposed of only by a Court of Law. 


. Itwas further contended for the defend- 
ants that the Court ‘should not grant 
any relief-to the plaintiff, for the relief, 
if granted, would be rendered nugatory 
if the President of the Corporation con- 
vened another meeting for the purpose It 
wasalso contended that the suit, if it could 
be sustained at all, could only be sustain- 


_ed by the Oorporation. This’ argument is 


PL is A. O; d 


based on the decisions in Foss v. Har- 


L. J. P. O. 1; 50 W. R, 
XR. 41; 9 Manson 17, 


T; D, 553; 18- T. 
55 


bottle (10), Mozley v. Alston (11) and Mac- 
dougall v. Gardiner (12). But all these 
were cases eÍ internal management. In 
Foss v. Harbottle (10) two members of a 
Company took legal proceedings against 
the Directors and others to compel them 
to make good losses sustained by the 
Company by reason of the conduct of 
the Directors, and the Court held that as 
the acts were capable of confirmation by 
the majority of the members the Court 
would not interfere; that is to say, it was 
left to the majority tocomplain or to con- 
done as they might think best. In ‘that 
case Sir James Wigram, V. O., said:— 

“Whilst the Court may be declaring 
the acts complained of to be void at the 
suit of the present plaintiffs, who in fact 
may be the only proprietors who disap- 
prove of them, the governing body of 
proprietors may defeat the decree by law- 
fully resolving upon the confirmation of 
the very acts which are the subject of the 
suit.” : 

It is dificult to see how this can be 
done in the present ease. In Mozley v. 
Alston (11) the complaint was that four 
out of twelve Directors were not entitled 
toact as Directors and that they might 
be restrained from acting as such. The 
billin that case was brought by two 
share-holders ofa Company. In that case 
Lord Cottenham said:— 

“That, ifit be an injury at all, it is an 
injury not to the plaintiffs personally, 
but to the Oorporation of which they are 
members—a usurpation of the office 
of Directors, and, therefore, an in- 
vasion of the rights of the Corporation,” 

Such being the case, it was held that 
the Company was the proper party to 
sue. I donot thigk that the fact that 
Councillors. disqualified from voting vote 
at a meeting of the Corporation is an 
injury to the Oorporation. At least it 
was not viewed in that light in- two 
Chancery cases to which I shall presently. 
refer. -In Macdougall v. Gardiner (12) 
also the question was one of internal 


(10) (1843) 2 Hare 461 at p. 494; 07 E, R. 189; 62 
R. R. 185 - 


aD gen) 1 Ph. 790 at p.800; 16 LAJ Ch 217; 
41 E. R. 833; 65 R. R. 520. . 
a ) (8r) 1 Oh. D. 13; 45 L, JA Ch, 27; 33 L, T 
521; $4 W, R! 118. ` nc 
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management.- The bill was brought by 
a single share-holder complaining , of 
several acts. James, L.J.,smd:—  . 

“The whole question comes back to a 
question of internal management; that is 
to say, whether the meeting ought or 
ought not to be held in a particular way, 
whether the Directors ought or ought 
not to have sanctioned certain proceed- 
ings which they are about to sanction, 
whether one Director ought or ought not 
to be removed, and whether another 
Director ought or ought not to have been 
appointed. If there is some one manag- 
ing the affairs of the Company who ought 
not-to manage them, and if they are 
being managed in a way in which they 
ought not to be managed, the Company 
are the proper persons to complain of 
that....But then the plaintiff says, ‘Give 
us leave to amend’. Itis rather late to 
ask for leave to amend when the amend- 
ments might have been obtained from 
the Master of the Rolls before any costs 
had been incurred, But the question is, 
is there anything substantial in this case 
- on which we should give leave to amend 
on the part of the Company? Ican see 
nothing. I do not think we ought to 
give leave to amend for the purpose 
merely of getting -a declaration as to 
what the proper mode of dealing with 
the adjournment. was, because that would 
be simply to give a declaration without 
any relief....[ am not aware that there 
could be any practical result following 
upon a declaration obtained by the Com- 
pany as tothe particular modein which 
the meeting ought to have been adjourn- 
ed n e 


_Ido not think that the present case is 
at all similar to any of the three cases 
cited above. It would, I think, be mon- 
strous to say, if Councillors disqualified 
from voting at a meeting of the. Corpo- 
ration vote at the meeting, and by so 
voting create a majority, that the minor- 
ity has no remedy in a Court of Law. 
Suppose that the amendment was pro- 
perly lost, and the ‘Corporation had pro- 
ceeded to consider the original proposi- 
tion and the proposition was carried by- 
. the casting voteof the Chairman; sup- 
"pose, further, that the Councillors who 


were disqualified from voting -at the 
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meeting recorded their votes, and & suit i 
was broüght fora declaration that the 


'Ohairman's declaration that the propo- 


sition was carried, was invalid and for 
an injunction restraining the Corpora- 
tion from acting upon the resolution. 
Could such a suit lie? According to the 
defendants’ contention, the Court should 
not entertain such a suit, for the relief, 
if granted, could be rendered nugatory 
by convening another meeting at which 
the proposition might be carried by a 
validly constituted majority. Suppose 
that a requisition was made to call an- 
other meeting on the ground that some 
of the votes were invalid. Who could 
decide whether the votes were valid or 
not? Certainly notthe President nor: 
the Corporation. The question of the 
validity or the invalidity of-the votes, 
could only be disposed of by a Court of 
Law. There is, therefore, no substance 
in the contention that if the declaration 
asked forin this suitis granted, it will 
be of no effect, I am not sure whether 
the minority would not also be entitled 
to an injunction restraining Councillors 
who are disqualified from voting, from 
voting or t&king part in the discussion 
of any matter pertaining to the said 
Company at subsequent meetings held 
for that purpose, so long as the disquali- 
fication continued. I do not think that 
the present suit.ought to have been 
brought in the ngme of the Corporation, 


It wasurged for the defendants that 
there are two and only two cases in which 
an action may be brought by two or more 
members of the Corporation on behalf of 
themselves and others, being the two 
mentioned in the judgment of Lord 
Davey in Burland v. Earle (9). The pass- 
age relied upon is as follows :— ` 

“Again, itis clear law that in order to 
redress a wrong done to the Company or 
to recover moneys or damages alleged to 
be due to the Company, the action should 
prima facie be brought by the Company 
itself. These cardinal principles are 
laid down in the well-known cases of 
Foss v. Harbottle (10) and Mozley v. 


- Alston (11), and in numerous later cases 


which it is unnecessary to cite. But an 
exception is made to the second rule 
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where the persons against whom the re- 

, lief is sought, themselves hold and control 
the majority of the shares in the Com- 
pany, and will not permit an action to 
be brought in the name of the Company. 
In that case the Courts allow the share- 
holders complaining to bring an action 
in their own names. This, however, is 
mere matter of procedure in order to 
givea remedy for a wrong which would 
otherwise escape redress, and it is ob- 
vious that in such an action the plaintiffs 
cannot have a larger right to relief than 
the Company itself would have if it were 
plaintiff, and cannot complain of acts 
which are valid if done with the approval 
of the majority of the .share-holders, or 
are capable of being-confirmed by the 

. majority.-The cases in which the minority 
can maintain such an-action are, there- 
fore, confined to those in which the acts 
complained of are of a fraudulent charac- 

"ter or beyond the powers of ihe Com- 
pany.’ 

It is clear that tlie above amaka are 
made with exclusive reference. to Joint 
Stock Companies, being companies ; form- 
ed for the purpose of making gain. The 
Municipal Corporation of Bombay is not 
a Corporation for.making any gain, 
There is no question here of redressing a 
wrong done to the Corporation |or to re- 
cover moneys or damages alleged to be 
due to the Corporation. - Nori is there 
any question of any shares controlled. by 
a majority or of the ratification of any 
resolution. 
the minority of the Oorporation.is to sit 
and look on while Councillars disqualifi- 
ed from voting .at a meeting vote at the 
meeting and thus create a majority. Is 
the Court to say to the minority in such 
a case, “we shall not interfere for our 
interference may result in nothing.” I 
think that to deny jurisdiction in such a 
case, or.to refus relief in such a case, 
would be equivalent fo saying that there 
shall be no justice at all administered. 
Nor is authority wanting even in Com- 
pany law for the proposition that when 
the questionis one of the validity of 
votes, an action could be brought by. 
the share-holders complaining, in their 
own names. In Young v. South African 





Eun Australian. Exploration -Development 


-Judgment the 


The question is; whether ` 


Syndicate (13), the action was i isu qhi 
by two share-holders against the Com-: 
pany and thfee Directors, for an .injunc- 
tion to .restrain the defendants from 
holding a meeting convened to confirm 
a resolution’ passed at a previous meeting 
of the Company, or, in the alternative,’ 
for. an injunction -to restrain them from 
acting on the said' resolution. The 
plaintiffs contended that the resolution 
had been passed irregularly on grounds 
inter alia. that it was not passed by 
three-fourths majority of the share- 


- holders as required by section 51 of the 


Companies Act, 1862, Kekewich, J., held: 
that one of the nine who voted for the 
resolution was not entitled to vote with ` 
the result that the majority was reduced: 
to eight and as eight did:not constitute 
the necessary three-fourths majority he 
held that the special resolution was nof 
properly passed. jn the course of his 
pc d Judge, said 
(page 278) :— 

“Renshaw has said . it is a useless pro- 
ceeding to go through all this again, 
because there is no doubt what the 
majority will do. However, that may be, 
that is the right of a minority; aud 
experience tells us that sometimes, when: 
minorities insist on their rights, they 
ultimately prevail.. There must, there- 
fore, be an injunction to restrain the de-- 
fendants from acting on-the resolution.” 

This decision, it may be. observed, 
was reversed on appeal on another 
ground in a subsequent case. but with 
that we are not concerned. In Arnot v. 
United African Lands, Limited (14), a 
suit was brought by two of the share- 
holders, on behalf of themselves and 
all the other shareholders against the 
Company and their Directors to restrain 


- them from acting upon some resolutions 


which purported to have been passed as 
Special resolutions at & general meeting 
of the Company. Thé resolutions pro-. 
vided for the voluntary winding up of 
the Company. By the writ in the action 
the oe cused a declaration that 


ET 0899 2 Oh. 308; 65 L.J. Ob. 638; 741, T, 


ol GD Ae 518;:70 L. J. Oh. 306; 49 W.R. 
300; 17 T. L. R, 245; 8 Manson 179, 
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thé resolutions’ were not in fact passed 
at: the. meeting, but that a resolution 


for the. adjourament of the*meeting was. 


in fact carried and injunction to restrain 
the defendants from in any way acting 
upon the resolutions as if passed. It 
was held by the Court of Appeal that 


no poll having been demanded the de-. 


claration of the Chairman that the resolu- 
tion had been duly carried was con- 
elusive. In this case it was not even 
suggested that the action should have 
been brought, in the name of the Com- 
pany. Nor is.there any reference to 
it in the judgments. 


Ithink that if the pregon: suit had 


been brought by two or more of the 
, Councillors on behalf of themselves and 
others, the frame of the suit could not 
-have been objected to. But the suit is 


brought by the plaintif in his own 


name. and the questipn. is whether: the 
suit must fail for that reason alone. I 
. think it must not, for the defect can 
be curedby amendment," Order VI, r. 17, 
of the Code of :Civil Procedure, gives a 
wide.power to the Oourt to allow a party 
to amend his pleading. Mr. Jinnah 
applied foran amendment of the plaint 
soasto bringit within O.I,r. 8. That 
rule provides that where there are nu- 
merous persons having the same interest 
in one suit, one or more of such persons, 
may, with the permission of the Court, 
sue on behalf of all.persons so interested; 
but the Oourt shall in such case give 
notice of the institution of the suit to 
all such persons. It has been held by 
a Fall Bench of the High Court of 
Bombay in Fernandez v. Rodrigues (15) 
that the permission under this rule. may 
be given even afte» the filing of the 
-plaint. In that case Farran, O. J., said :— 


“The question raises no point of 
jurisdiction, and there is nothing which 
makes it essential that leave should be 
given before the filing of the suit. It 
is a point analogous to that of adding 

`of parties. It is clear that where a suit 
is defective as to parties the requisite 
pee can be added after suit filed.” 

. Tyabji, J. expressed the same: opin- 
ion. This "Court, therefore, has ample 


" (B) ) 21 B. 784; 11 Ind, Dec. (N. 5.) 528 (F. B) 


powers to allow the amendment asked 
for, and I am prepared, if necessary, to: 
grant leave to amend by adding after . 
the plaintiffs name and description the 
words “and all other members of the 
Municipal Corporation.” I am also pre- 
pared to grant permission to the plaint- 
iff under O. I,r. 8, to suein that form, 
and. I should have done so but for the 
fact that r. 8 is mandatory so far as 
notice to the other persons interested 
is concerned, and it will cause unnecessary 
delay if the suit has to be adjourned 
for that purpose. Moreover, this point 
was not taken by the defendants either ` 
in their "written statement or in the 
argument of Counsel. The Municipal 
Oorporation being & party to the suit 
there can be no doubt that every Coun- 
eilor whether he has the same interest 
in the suit as the plaintiff or not, had 
notice of the institution of the suit: 
Having regard to these facts and to the 
frame of the suit in Young's case (13) cited 
above I do not consider it necessary to 
direct any amendment and I proceed to 
pass my orders in the suit, 

First, there will be declaration in terms 
of prayer (a) of the plaint. Next, there 
will be an injunction restraining the 
defendants from in any wise acting upon 
the declaration of thé Chairman at the 
meeting held on 19th February 1923. 
If those whom I håve held to be dis- 
qualifed from voting had not voted at 
the said meeting, the result would have 
been ‘sixteen for the amendment and 
fifteen against it, and the Chairman 
would have declared the amendment 
carried, and this would have been. re- 
corded in the minute book of the Cor- 
poration. The result of such a declara- 
tion would have been that the same 
question could not have been brought 
up before the Corporation prior to the 
April meeting of the Cotporation having 


- regard to r. 46. I, therefore, hold that the 


Chairman ought to have declared that 
the amendment was carried. As this 
has not been done, this Court will de- 
clare that the amendment be taken as 
carried, and restrain the defendants from 
doing any act inconsistent with the 
amendment, that is, from proceeding 


. further.with thé consideration of the 
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„Tramways Committee's ‘Report until 
* April 1, 1923: see Harben v. Phallips 
(16). = 

The only question that remains to be 
: disposed of is ong of costs. It is alleged 
in paragraph 6 of the plaint that the 
transfers by Dr. Master, Dr. Oursetji and 
SirTemulji Nariman were fraudulent and 
nominal,’ and that they were not entitled 
to take partin the discussion or vote at 
the-meeting of February 19. It is, 
indeed, painful to find that the plaintiff, 
who is: & member of the Corporation, 
should have made reckless charges of 
fraud. against his brother Councillors 
without having made adequate enquiries 
and withoutsufficient grounds. Mr. Jinnah 
said that all that was meant by “fraud” 
was that the transfers were ostensible, 
and not real. But you cannot varnish 
the word "fraud" you cannot put & gloss 
on it, you cannot clothe it with a glit- 


tering surface, and persuade ‘the Court. 


to believe that "fraud" ,does not mean 
"fraud." It is to be regretted that the 


- plaintiff should have stooped to make 


these charges. I cannot overlook these 
charges, for they affect the question of 
costs. Further, the inquiry into the 
case of Dr. Master, Dr, Cursetji, Sir 
Temuljà and Mr. Murzban, occupied a 
fairly good part of the Oourt's time. My 
order as to costs will be that the de- 
fendants do pay three- fourths of the 
— coste. ° 


. 8. D. Suit decreed. 


(16) (1883) 23 e D. Mat pp 20,30, 48L T 
334; 31 W. R.1 
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OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
SECOND Orvin APPEAL No. 17 oF 1923, 
«January 3,1924. ` 
Present :—Mr. Daniels, J.G. 
BISHESHW AR— DEFENDANT No. t 
—APPELLANT 
"versus 
OHANDRIKA PRASAD AND ANOTHRR— 
PLAINTIFFS—RESPONDENTS. 

Cunl Procedure Code (Act V of 1908), O. XXI, 
"Tr. 58, 62, scope of—Objection to attachment— 
Possessory mortgage of objector 

Order XXI, r 58,of the Civil Procedure Code 
refers to claims or objections regarding attached. 
property on the ground that the Property 18 not 

iable to attachment. [p. 870, col. 1.] 

Where, therefore, the objector does not object to 
the attachment at all and is quite willing that the 
property should be attached -but wants that his 
possessory mortgage should be proclaimed at the 
time of the sale;‘the objection does not fall under 
either r. 58 or r. 62-of O. X XI, Civil Procedure Code, 
the latter rule having reference to mortgages or 

sin favour of some person not in possession, 
[und 


Appeal from a decree of the Stb-. 
ordinate Judge, Gonda, dated the 10th 
October 1922, upholding that of the 


` Munsif, Utraula, dated the 2nd August 


1921. 
Mr. Niamat Ullah, for the Appellant. . 
Mr, Bisheshwar Nath Srivastava, for the, 
Respondents. 


JUDGMENT. —-The point for de- 
cision in this case isa short one, The 
defendant-appellant Bisheshwar is mort- ~ 
gagee in possession of the property in 
suit and he and his predecessors are said 
to have been in possession since 1877. 
In the year 1905 Bhagwat Prasad, the 
predecessor-in-interést of the plaintiffs, 
got the property sold in execution 'ofa 
simple money decree and purchased it 
himself, He did not, however, obtain 
possession and ‘possession has remained 
with the appellant up to the present 
time. The plaintiffs asked for a declara- 
tion that the defendants were not mort- 
gagees of the land in suit or in the alter- 
native for possession on payment of 
whatever amount of mortgage-moriey 
‘might be. found to be due. The suit 
was dismissed against all the defendants 
‘except the appellant. Jt was decreed 
against the-appellant for the declaration 
claimed onthe ground that the appellant: 
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was debarred by O. XXI,r. 62 from 
setting up his mortgage. In the sale 


proceedings which took place in 1905 he. 


fled an objection which wag described 
88 being under Section 982 of the Code 
of Civil Procedure, 1882, corresponding 
to O. XXI, r. 62 of the present Code. 
The objection was decided against him. 
He did not file the suit to establish his 
mortgage within one year and both the 


Courts below have, therefore, held that t 


he cannot now claim to bea mortgagee. 


The plea urged on his behalf in appeal 
is that if we look to the substance of the 
objection it was not an objection coming 
under rr. 58 to 63 of O. XXI or corres- 
: ponding provisions of the old Code at 

all. An examination of the objection 
shows that this;contention is correct. 
Order XXI, r. 58 of the present Code and 
Bection 278 of the former Code refer to 
elaims or objections regarding attached 
property on the ground that the property 
is not liable to attachment,- In the pre- 
sent case the objector never objected to 
the attachment at all. He was quite 
willing that the property. should be at- 
tached. All that he asked was that his 
possessory mortgage should be proclaim- 
edat.the time of sale. It may be, as is 
contended on behalf of the respondents, 
that the appellant might on the strength 
of his mortgage have asked.that the at- 
tachment be withdrawn. The point is 
that he did not doso. Rule 62 has been 
referred to in argument, but r. 62 
refers to mortgages or charges in favourof 
Some person not in possession and does 
‘not apply to the present case. The 
: Bombay High Court in Ganesh Krishna 
Kulkarni v. Damoo (1) decided on very 
similar facts that sections 282 and 283 of 
the old Code were no har to the mortgage 
being set up. . 
-` The only other point which has been 
argued on either side is the appellant's 
plea that in the alternative he has ac- 
quired mortgagee rights by adverse pos- 
session. Ashe has succeeded on the first 
ground it is unnecessary to go into this 
question. : 
I accordingly allow the appeal and dis- 


: p 36 Ind, Oas. 627; 41B, 64; 18 Bom L, R, 
"783. 
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miss the suit as against the appellant, 
with costsin all Courts. 


K. 8.D. Appeal allowed. 


SIND JUDICIAL COMMIS- 
SIONER'S COURT. 
MiscELLANEOUS APPEAL No. 31 or 19929. 

April 23, 1923. . 
Present:—Mr. Kennedy, J. C., 
and Mr. Madgavkar, A. J. O. 
RAMSING JETHSING-—A»rPELLANT 


versus : 
REWACHAND KEWALRAM— 
RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 145— 
Adjustment between partres—Surety—Subsequent 
settlement of dispute Ë award—Surety, liability 
of. ` 


When a person has rendered himself liable as 
a surety for.the performance of an adjustment 
duly certified to the Oourt by both parties, his 
liability is not redwced by reason of the original 
dispute having been settled by an award, and he 
against in execution proceedings 
under section 145 of the Civil Procedure Code. 
[p 871, col 2.] 

Appeal from an order of Mr. Aston, 
Additional Judicial Commissioner, Sind. 
Mr. Jsardas Oodharam, for the. Appel- 
lant. 

Mr. Kodumal Lekhraj, for the Res- 
pondent. 


JUDGMENT.—The question in this 
appeal: is whether the appellant-decrée- 
holder, can enforce the surety-bond 
againstthe respondent-surety in execution 
or whether the appellant's remedy is only 
by way of suit. : 

An award between the appellant on 
the one hand and the defendant for whom 
the present respondent stood surety was 
filed in this Court. The appellant ap- 
plied in execution and that application 
was adjusted by a fresh agreement bet- 
ween the parties providiag for annual 
instalments of Rs. 500 and certain other 
terms, the present respondent being 
surety for the fulfilment by the original 
judgment-debtor of the terms of this 
adjustment. The judgment-debtor hav- 
ing made, default, the appellant applied ° 
in execution against the surety the pre- 
Bent respondent, 


lity, as between 
has already been ascertained in Court, 
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- The application was dismissed by the 


lower Court which held that an. award 


was not a decree within the meaning of 
section 145 (a) of the Oode of Civil 


Procedure and relied on the case of. 


Udhaidas v. Ukamal (1).- 

That case, however, only decides that 
an application to execute an award can- 
not be deemed to be an application in 
execution of an order under section 22 
of the Dekkhan Agricultürists' Relief Act. 
It'is not, therefore, directly an authority 
in the present case. 

. Under section 150f the Indian Arbi- 
tration Act, IX of 1899, an award on 
being filed is enforceable as ifit were a 
decree of the Court. The appellant also 


. Sought to enforce the award and it was 
. in the course of these execution proceed- 


ings that the parties by consent substi- 
tuted in Oourta différent agreement to 


. which the respondent stood surety in 


Court. The question in .the present 


appeal is whether unger the circum- -^ 


stances the appellant can avail himself 
on default of section 145 of the Oode of 
Civil Procedure. 


. It should be noticed that that section 
has enlarged the scope of the correspond- 
ing section 253 of the Code of 1882. The 
respondent has become liable as surety 
for the payment of moneys under 
an order of the Court. The only doubt 
im the respondegt's favour is whether 


that order can be called "in a suit orin . 
any proceeding consequent thereon” or. 


whether the present ‘adjustment could 


` be called a decree within the meaning . 
of clause (a) of section 145. To the. 

„need of a consolidated enactment relat- , 
ing.to the Law of Arbitration, the Courts . 


have repeatedly called attention. The 
present case is an instance in point. It 


can hardly be doubted, looking at the. 


intentions of the Legislature, that the 
facilities for, the execution of awards 


which. thé law intended, are not less - 
than those for the execution of the-or- . 
'dinary decrees, and that facility provided 
under section 144 is mainly based. on . 


two grounds. The first is that the liabi- 
the principal party 


*' (0) 60 Ind. Cas. 942; 14 8. L, R, 217. 
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become a surety at the call of the Court. | 
All these conditions are satisfied in the 
-present instance. Moreover, -the present 
case is cleàrly distinguishable in this 
respect that the surety is a surety: nob 
for the performance of the original award 
but for the performance of an adjustment 
duly certified to the Court by both parties 
and-differing in no sense from any other 
adjustment of the decree in the Court 
itself, ' 

We are, ‘therefore, of opinion that the 
liability of the respondent-surety is not 
reduced. by reason of the original dis- 
-pute having been settled by an award 
and that 1 remains in the present ap- 
plication by reason of the adjustment 
for the fulfilment of which the surety 
was a party. It follows that he falls 


"within the terms of section 145 and can 


be proceeded against in execution as the 
appellant seeks to do. 

. The appeal is, therefore, allowed. The 
order of the lower Court is set. aside. The 
application should be disposed of ‘in 
accordance with law. The costs to follow 
the result. 5 


K. 8, D.. , Appeal allowed, l 


— 
E 


PATNA HIGH COURT. ' 
Orvir, Revision No. 350 or 1923. 
December 17, 1923. 

Present:—Mr. Justice Adami and ` 
Justice Sir Jwala Prasad, Ker. 
Sheikh MUHAMMAD NASRULLAH— 
PLAINTIFF—PETITIONER 
eVversus 
Sheikh MUHAMMAD SHUKURULLAH 

< AND OTHERS—DBFENDANTS—OPPOSITE 

zr d PARTY. - ^ — 77 

Ciml- ‘Procedure Code (Act V of 1908), 0. 
XXXIII, rr. 4, 5, 6 Application for leave to sue 
as pauper—Merits of case, when can be enquired 
4nto— Procedure. 

-In dealing with an a plication for leave to sue 
in forma pauperis Court “can enter into 
the merits of the case -under r. 4 of O. 

cithe- Civil Procedure Code, and-for that pur- 
pose can examine the plaintiff who applies for 

ioi to sue as pauper. Where, however, 
Spend a reading of the plaint the Court is gatis" 
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fied that the case, as laid in the plaint, discloses 
a cause of action, and that the facta, if true, 
show that the plaintiffs claim has merits, and 
Tegisters the application and receives evidence 
as to the pauperism, or otherwise %£ the appli- 
cant, it has no further jurisdiction to enter into 
the ^merits of the 
thereon.'[p. 873, col. 1 
Parkas 
Jogendra Narayan Ray v. Durga Charan Guha 
Thakurta, 52 Ind. Cas. 610; 46 O. 651, relied on: 
, Vijendra Tirtha Swami x. Sudhindra Tirtha 
Swami, 19 M. 197; 5 M. L. J. 193; 6 Ind. Dec. 


(N s. 842, dissented from. 


Civil revision from an order of the 
Subordinate Judge, Patna, dated the 
16th July 1923. AM 

Messrs. J. N. Sen Gupta and M. N. Pal, 
for the Petitioner. : . 

Mr. Brij Kishore Prasad, 
Opposite Party. 


JUDGMENT. 

Jwala Prasad, J.—This is an ap- 
‘plication against an order of the Sub- 
ordinate Judge of Patna, dated the 16th 
July 1923; dismissing aif application of 
“the ‘petitioner for permission to sue in 
forma pauperis. The plaintiff is the son 
of opposite- party No. 1, daughter's son 
of opposite party No. 2 and full brother 
of opposite party No. 3, His case was 
. that his mother, Musammat Chanda, 
died possessed of moveable ‘and immove- 


case and to take evidence 


for the 


able properties: on the 28th April 1912, _ 


leaving the petitioner, the opposite party 
and Sheikh Muhamm 


favour of the petitioner and his two 
‘brothers. He also claimed his share in 
the dower debt due to his mother from 
his father, defendant No. 1. -He prayed 
for the following reliefs in the plaint: 
(1) Rs. 10,012 with interest to be his 


share of the dower debt due to his’ 


mother from the opposite party, (2) for 
recovery of possession of his share in the 
immoveable property left by his mother, 
. (3) an account of the income of the 


immoveable property and (4) for his" 


share of the moveable properties left 
by his mother. -` He stated in the plaint 
that he was born on the 15th of February 
1904 and that his mother died on the 
28th of ‘April 1912; and these dates*he 
Alleged to be the dates on which the 


] i 
Ojha v. Dusruth Ojha, 25 W. R. 74, 


the 28 
-ary 1917. 


ad Shamiullah as. 
. , her legal heirs; that the opposity party 
` No. 2 made a gift of the share which. 
^. he inherited from Musammat Ohanda ih 


cause of action for the suit arose.. The < 
plaint was filed on the 24th of March 
1923 and registered on the 28th of March | 
1923 and the Court directed notice to 


.issue to the opposite party and the 
|: Government Pleader. 


This notice was 
apparently directed to be issued under 
O. XXXIII, r. 6,-of the Civil Procedure 
Code for the purpose of “receiving such 
evidence as the applicant may adduce 


in -proof of his pauperism, and for hear- 


ing .any evidence which may be adduced 
in disproof thereof.” - nu 
The defendants, appeared and-stated 
that the suit was barred by limitation, 
alleging that the plaintiff was born on 
fh of February 1899 and that he 
attained majority on the 28th of Febru- 
The plea of limitation was - 
based upon the ground thatthe suit was 
brought ‘more than three years after the 
plaintiff attained majority. In-proof. of 
this plea. the defendants examined.a. 
clerk of the New College who produc- 
ed the. admission register showing 
that the plaintiff was 9 years 8:months 
and 21 days old on the Ist of February 
1911, that is, he was born in May 1901. 
The defendants further produced a post- 
card (Exhibit O) showing that the plaint- , . 
iff was born.on the 28th of February 
1899. Upon this evidence the Court held 
that the plaintiff was born on the 28th 
of February 1899, and not on the 15th 
of February 1904 as Alleged by him; 
&nd the suit, having been brought three 
years after he had attained majority, was 
barred by limitation. Accordingly the 
learned Subordinate Judge dismissed. 
the application for permission to sue in 


forma pauperis. 


. The aforesaid order amounts to a dis- 
missal of the claim of the plaintiff as 
having been barred by limitation; in 
other words, this was a dismissal upon ` 


.the merits of the claim of the plaintiff, 


but at that stage the therits of the 
plaintiff's claim were not before the 
Court. The Subordinate Judge could’ 
enter into. the merits of the case under 
r. 4 of O. XXXIII Civil Procedure Code ` 
and for that purpose he could examine . 
the plaintiff who applied for permission’ 
to sue as pauper. That stage has, . 


. however, passed, inásmuch as the Court : 
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* upon a reading of the plaint was satisfied 
that the case, as laid in the plaint, dis- 
closed a cause of action, and that the 
facts, if true, showed that the plaintiffs 
claim had merits. Unless the Court was 
satisfied upon these grounds 
held that the application was not bad 
under any of the grounds mentioned 
inr.5, it could not register the ap- 
plication and receive evidence as to 
the pauperism or otherwise of the ap- 
plicant. The Court, therefore, acted with- 
out jurisdiction in going into the merits 
of the case upon the plea of limita- 
tion. This seems to be the proper cons- 
truetion of the rules laid down in the 
Code under O, XXXIII and the trend of 
authorities upon the subject, the latest 


authority being Jogendra Narayan Ray > 


v. Durga Charan Guha Thakuria (1). 
This decision has reviewed the case- 
law on the subject and also the rules 
contained in O, XXXIII. Sofar hack as 
1876 in the case of Prakash Ojha v. 
Dusruth Ojha (2) it was held that where 
a Subordinate Judge decided the ques- 
tion of limitation, not upon the examina- 
tion of the petitioner, but upon that 
of other witnesses summoned for a 
different purpose, he exceeded his juris- 
diction. In the present case the 
Court decided the question of limita- 
tion not upon the examination of the 
petitioner but on the evidence of 
the clerk ofthe New College, and certain 
- documents filed on behalf of the defend- 
ants, apparently when the evidence 
ealed for by the Court was for the 
purpose of determining the pauperism or 
otherwise of the applicant. A contrary 
view upon the subject in Vijendra Tirtha 
Swami v. Sudhindra Tirtha Swami (8) 
was considered and ‘dissented from in 
the aforesaid case of Jogendra Narayan 
Ray v. Durga Charan Guha Thakuria (1). 
We fully accord with the views of the 
learned Judges of the Caleutta High 
Court, and we hold that the decision 
of the Subordinate Judge is ultra vires. 
This fully meets the contention of the 


learned Vakil on béhalf of the opposite . 


(1) 52 Ind Oss. 610, 46 O. 651. 
2) 25 W. R T4 
3 19 M. 197; 5 M.L, J. 193; 6 Ind. Dec. (s.s) 
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party who urges that the Subordinate. 
Judge had acted within his jurisdiction 
and that the present application did not 
raise a question of jurfsdiction and that 
it was, therefore, not fit to be entertained 
by us in revision. The decision of the 
Subordinate Judge is wrong, however, 
upon a firmer ground, and it seems to 
us that the finding of the Subordinate 
Judge that the suit was brought more 
than three years after the plaintiff attain- 
ed majority does not dispose of the entire 
claim of the plaintiff. His claim was, 
among others, for recovery of possession 
of his share in the moveable properties 
left by his mother who is said to have 
died on the 28th April 1912. Such a 
suit can well be maintained within 12 
years of the death of the lady or of 
the dispossession of the plaintiff if he 
had already acquired possession at any 
time after her death. The suit was 
instituted on the 24th March 1923 well 
within 12 years of the death of the 
plaintiffs mother. Therefore, that portion 
of the plaintiffs claim; if not the other. 
portion, is undoubtedly not barred by 
limitation, and the applicant in spite 
of the finding of the Subordinate Judge 
was entitled to have his application for. 
permission to sue as pauper legally dis- 
posed of. i ' 

Accordingly we set aside the order 
of the Subordinate Judge, and direct 
that the application .be disposed of in 
accordance with law. The application 
is allowed with costs. Hearing fee one 
gold mohwur. I 

Adami, J.—1 agree. 

Z. K. Application allowed, 





CALCUTTA HIGH COURT. 
APPBAL FROM APPELLATE DECREE 
No. 1358 or 1919. 
January 16, 1923. : 
Present:—Justice Sir Asutosh Mookerjee, 
Kr, and Mr. Justice Walmsley, 
DINO NATH SIKDAR AND OTHERS— 
DEFENDANTS-—APPELLANTS 


versus . T 

ANADI KRISHNA DUTT AND.oTHBES— 
PLAINTIBFS— RESPONDENTS. 

“Bengal Tenancy Act (VIII of 1885), se, 106, 
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109—Suit for correction of entry in Record of 
_Rights—Withdrawal of sutt—Subsequent surt in 
Civil Court for same relief, maintainability of. 
The satutory provisions of section 109 of the 
Bengal Tenancy Act must be strictly enforced 
and should not be whittled down : 


Plamtifis instituted a suit under section 106 of _ 


the Bengal Tenancy Act for the correction of an 
entry mande inthe Record of Rights regarding their 
status. They were subsequently permitted to with- 
draw the suit, with liberty to bringa fresh suit, 
They did not institute a fresh suit under section 106 
of the B Tenancy Act, but instituted a suit 
in the Civil Court for the identical relief : r 
Held, that the sut was barred by the provi- 
sions of section 109 of the Bengal Tenancy Act. 


Sreemati Abeda Khatun v. Majubali Chowdhury; 
59 Ind. Cas. 760; 24 O W. N. 1020; 33 C. Ly 
304; 48 O. 157, followed. 

Appeal fromr a decision of the Addi- 
tional District Judge, Pabna, dated the 
5th April 1919, reversing that of the 
First Subordinate Judge, Pabna, dated 
the 3lst May 1918. rm 

Babus Sarat Chandra Roy Chowdhury 
and Mohini Mohon Bhattacharyya, for the 
Appellants. : 

Babus Surenda Chandra Sen and Dwi- 
jendra Krishna Datt, for the Respondents. 
, Babu Biraj Mohon Majumdar, for the 
Deputy Registrar. z i 


"' JUDGMENT.—This is an appeal 
` by the defendants in a suit instituted 
by their landlords for the correction of 


.''an entry made in a Record of Rights 


. regarding their status. The Record of 
'" Rights was finally published on the 29th 
May 1914. On the 27th August 1914 
the landlords instituted à suit under sec- 
"ion 106 for thé correction of the entry. 
' On the 9th: March, 1915 they were per- 
. mitted. to withdraw the suit under:sec- 
tion 106 with liberty reserved ‘to them 
to institute a fresh, suit if not barred. 
‘They did not institute.a fresh suit 


-. under section 106; on the other hand 


‘on the 27th March 1915 they instituted 
the present suit in the, Court of the 
< Subordinate Judge for précisely the same 
relief as that claimed by them in the suit 
under section 106. We have compared 
the_claim as set out in the present plaint 
with that in the suit under section 106, 


and we have found that they are ox- ' 


pressed in identical language. The 
. prayer i$ for correction’ of an entry in 
the Record of Rights regarding the status 
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of the defendants. : In these circum- . 
stances the question arises whether the . 


suit is or is not barred under the provi- 
sions ofsection 109. — . . 

Section 109 provides that subject tó the 
provisions of section 109A, a Civil Court 
shall not entertain any application or 
suit concerning any matter which is or 


has already been the subject of an_ap- . 


plication made, suit instituted. or pro- 
ceedings taken under sections 105 to 108, 
both inclusive. There can be no con- 
troversy that the present suit concerns 
a matter which formed the subject- of 
the suit previously instituted under sec- 
tion 106. Prima facie, therefore, accord- 
ing to the plain language of section 
109 the suit is barred. The plaintiffs 
contend, however, that section 109 is not 


applicable, because as they wer» per- _ 


mitted to withdraw the previous suit the 
position is exactly the same as it would 
have been if the previous suit had never 
been instituted.» This is contrary to the 
language of section 109 and is opposed 


to the decision in Sreemati Abeda Khatun 


v. Majubali Chowdhury (1), where the 
earlier authorities will be found review- 


ed. We are of opinion that the salutary ' 


provisions .of section 109 should be 
strictly enforced and not whittled down. 
In the case before us the plaintiffs could 
and should have availed themselves of 
the liberty reserved under: the order of 


the 29th March 1915 to institute’a fresh —— 


suit under section 106. This they have 
not done, and they cannot be permitted 
to evade the provisions.of section 109. 

-The result is that- this appeal is 
allowed, the decree of the Gourt below 
set aside and the suit dismissed with 
costs in all the Courts, on the ground 
that it is barred under the provisions of 
section 109. wee : 
I .4 Appeal allowed, 


Z. K. 
(1) 59 Ind. Cas. 760; 24 O. W. N. 
L. J. 304; 48 O. 157. E 


y 
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ALLAHABAD HIGH COURT. 
Sgconp Orvir, ArPEAL No. 873 or 1922. 
May 15, 1924. 3-9 
Present:—Mr. Justice Daniels and 
Mr, Justice Neave. 
Musammat LAKHI—PrAINTIFF— 
APPBLLANT 


i versus 
MURAT TEWARIANDOTHERS— 
DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908) Sch. I, Art 99— 
Contribution, suit for— Limitation, ' commencement 
. of. ‘= 
As soon as one of ‘several joint judgment- 
debtors satisfies the joint decree he' becomes 
entitled to contribution from his co-judgment- 
debtor. A suit to recover such contribution 18 
verned by Art. 99 of Schedule I of the Limitation 
foe and limitation begins to run from the date 
when the decree is satisfied. 


Second appeal from a decree of the 
Additional District Judge, Gorakhpur, 
` dated the 7th April 1922. 

Mr. U.S. Bajpai, for the Appellant. ' 
` Mr. Mukhtar Ahmad for Mr. Iqbal 
Ahmad, for the Respondents: 


JUDGMENT .—This was a suit by 
the plaintiff Musammat Lakhi for the 
recovery of money paid on behalf of the 
defendants under Art. 61 of the Limita- 
tion Act. The defendants contended 
that Art.’61 was not applicable, and that 
the cause of action arose much earlier 
and was barred under Art. 116.- The 
Trial Oourt held the claim to be within 
time; the lower A'ppellate Court lias dis- 
missed it. : 
‘the sole question to be decided in this ap- 
peal. - ` : 

The plaintiff, Musammat Lakhi, is the 
mother of Jagdeo Ram, -the original 
owner of certain 'zemindari property 
which he mortgaged to Ram Pat foi a 


sum of Rs. 3,600, on 27th May 1904. The . 


only portion of the consideration money 
with which we are-now concerned is a 
sum of Rs. 100 which was left with the 
mortgagee fôr payment to one Ram 
Prasad under a hypothecation bond 
dated 6th August 1899. The bond im 


question was primarily a usufructuary. 


mortgage of certain sir plots for the sum 


of Rs. 100, but it was agreed in the deed ` 


- that if possession was not given to Ram 
Prasad, interest should run on the 
amount advanced and a one-anna share 
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The question oflimitation is, 
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out of the zemindari property should 
stand hypothecated to secure re-payment 
ofthe advance with interest. Possession of 
the sir plots was not given to Ram Prasad 
and the zemindari share, therefore, stood 
hypothecated in his favour. ‘On 2nd 
August 1905 Nakchhed, the predecessor- 
in-interest of the defendants-respondents, 
obtained a pre-mortgage-decree in respect 
of the mortgage to Ram-Pat. By that 
decree he stepped into the shoes of Ram 
Pat and became liable for the payment 


of the sum of Rs.100 to Ram Prasad. 


Neither the original mortgagor nor Nak- 
chhed paid this- amount. On 30th 
August 1911 Ram Prasad got a decree 
for sale of a one anna share for a sum of 
Rs. 441-3 which was by that time due to 
him. The decree was passed “jointly 
against (1) Musammat Jagdei, the wife 
of Jagdeo, and (2) the heirs of Nakchhed. 
Musammat Jagdei subsequently died, 
and the property passed to J agdeo Ram’s 
mother, thə present plaintif. Ram 
Prasad having taken steps to enforce his 
decree by sale of the mortgaged pro- 
perty, the plaintiff on 27th August 
1916 paid -up the amount due, which had 
by this time amounted to Rs. 608, and on 
17th June 1919, within three years of that ' 
date, but more than twelve years from 
the original mortgage and the pre-emp- 
tion decree in favour of Nakchhed, she: 
brought the present suit to recover this 
amount from the defendants. The Sub- 


ordinate Judge who tried the suit ‘came. 


to the conclusion that Rs. 425-9 out of 
this amount was due from the defend- 
ants, and it is not now disputed thai, if 
her- suit is within time, this.*is the 
amount which the plaintiff is entitled to 
recover. 2 

,, Tt appears to us that the fact of a joint 
decree having been passed against the 
parties, which thé learned Judge has 
treated as-of no importance, is the gover- 
ning feature in the case. As soon as the 
plaintiff satisfied those decrees’ she be- 
came entitled to contribution from ‘the 
defendants. Limitation.is, therefore 
three: years under ‘Art. 99 fro S 
date when the decrees were ‘satisfied and 
the guit was within time. The .amount 
to which the plaintiff is entitled to be 
reimbursed has heen-worked out by the 


m the : 


° Dutt, 83 Ind 
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C ÉHOY KUMAR v. NAGENDRA NATH. ° 
learned Subordinate: Judge, whose de- 
cision on the point is not disputed. ' 

~- We, therefore, allow the appeal with 
costs of the higher scale afd setting 
aside the decree of the Court below 
restore that of the learned Subordinate 


Judge. 
Z. K. 


t 


. Appeal allowed. -` 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No.379 or 1922. | 
] May 12, 1924. ' 
. Present:—Mr. Justice Pearson and 
. Mr. Justice Graham: 
` BIJOY KUMAR PAL AND OTHERS 
- —DRFRNDANTS-—À PPELLANTS 
f versus = 
` NAGENDRA NATH CHAUDHURY 
AND OTHERS, MINORS, THROUGH GUARDIAN 
ad litem, pro forma DEFENDANTS AND; . 
'"PURAN CHANDRA ETTERJEE 
PrLAINTIFF—HREBSPONDENTS. i 
Bengal Tenancy Act (VIII of 1885), 88. 105, 
109—Proceedings *nstwuted u - 8 105—No 
decision reached—Subsequent- suit for enhancement 


B of rent whether barred. 


An institution of proceedings under section 105 
of the Bengal Tenancy Act is a bar to a subse- 
quent suit’ for enhancement of rent, even “if the 

. proceedings were withdrawn :with the permission 


. of the Revenue Officer concerned. 


` Sasi Kanta Acharjya v. Salim Sheskh, 74 Ind 

. Oas. 1001; 50 C. 626,27 C W N, 987; (1923) A.L 

„R (0) 624, Dia Nath Sikdar v. “Anand: Krishna 

. Qas 873, and Abeda Khatun v 

Majubali Chowdhury, 59 Ind. Oas. 760, 48 O: 157; 
'940 W.N 1020,330 L.J 304, followed. .  . 

Chiodtth v. Tulst Singh, 18 Ind Cas. 130, 40.0. 


. ' 428, 17 O. W. N. 467, referred to” 


`- matter of First Appeal No. 1317. The 


`” 1999, reversing 


` Appeal against an order of the 
Subordinate Judge, Third Court; 24 
Pergannahs,- dated the 7th of. August 
that of the Munsif, 
' First Court at Barisal dated the : 8th of 


`` October 1920. 


Babu Nagendra Nath Ghose, for the 


- Appellants, 


abu Biraj Mohan Majumdar, for the 
Respondents. -. ; 
JUDGMENT.—The plaintiff brought 
four separate rent-suits for recovery of 
arrears and enhancement of rent. The 
present Appeal No. 379 relates only to’ 
Rent Suit No.5 whichformed the subject- 
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Subordinate Judge of 24-Pergannahs has 
reversed the order of the Munsif of 
Barasat and the defendants are now the 
appellants before us. It appears that. 
proceedings under section ‘105 of the 
Bengal Tenancy Act were previously 
instituted by the landlord against the 
present tenants which proceedings were 
never brought to a final decision but 
liberty was given to the landlord by ` 
the Settlement Officer to withdraw-the 
proceedings before him. The question 
then arises as to whether the present . 
suit is maintainable having regard to 
the. provisions of section 109-of the 
Bengal Tenancy Act which lays down 
that a Civil Court shall not entertain . 
any application or suit concerning’ any 
matter which is or has already been the 
subject of an applization made, suit 
instituted or proceedings taken under 
sections 105 to 108 of the Bengal Tenancy `. 
Act. Upon this point it has been held 
by both the lower Courts “that the suit 
is competent notwithstanding the -pro- 
visious of section 109 of the Bengal 
Tenancy Act. "There has been a number 
of cases in this Court beginning with 
Chiodith v. Tulsi Singh (1) from which 
it may be argued that two trends of 
opinion are to be found one construing 
the language strictly and holding that 
section 109 isa bar, and the other þol- 
ding that when leave to withdraw has 
been given itmust bedeemed that no 
such application was ever made in the 
first instance. - ^ t i 
We have been referred totwo recent 
cases in -the matter, one is the case of 
Sasi Kanta Acharjya v. Salim Sheikh 
(2)in which the previous cases are dis- 
cussed and the cases where the’ section 
has been construed with greater latitude 


“are distinguished and are not followed. 


There i8 also an -unreported caseo” 
Dina Nath Sikdar v. Anandi Krishna. 

tt 8. A. No. 1855 of «919 decided- 
on the ` 16th January 1923]- before 
Mr. Justice Mookerji and Mr. Justice 
Walmsley where the same contention 
was raised, namely, that as permission - 

18Ind. Cas 130, 40 O. 428; 170. W. N.467° 
B 74 Ind. Oas 1001; 50 O. 626, 27 O.W N. . 


. 987; (1923) A. I R. (O.) 624. 





.. *Sımce reported. 83 Ind. - Oas. 814{Ed. Poo 


Vol. 83] 


NANB LAL V. NATH MULL. 


had been given for the withdrawal of. 


the previous proceedings the position 
should be taken ‘to be as if they had 
never been: instituted, but the contention 
was overruled. There is also. the case 


of Abeda, Khatun v. Majubali Chowdhury- 


(3) where the same view is upheld. 
It may be pointed out that the real 


point for decision is as to the meaning 


of the language employed in section 109 
of the Bengal Ténancy -Act. The effect 


of taking the other view which is con-- 


tended for would be to treat the expres- 
sion “which is or has already been the 
subjéct of an application, made" as 


though it were in terms “which is or has- 


already been the subject of decision” 
which isa very different thing. 

In this view of the case it is un- 
necessary to go further into; the points 
raised by the appellants. 

-The appeal must 
decree of the lower Appellate Court 
must be set aside and that of the Court 
of first instance restored .and affirmed. 
The appellants will get their .costs both 
in this Court and in the lower Appellate 
Court. We assess the hearing fee i in this 
Court at one gold mohur. 

Graham, J.—I agree that the appeal 
must succeed on the ground that the 
suit is not maintainable, having regard 


to the provisions of section 109 of: 


the Bengal Tendocy Act. That section 

says “Subject to the provisions of sec- 
tion. 109A, a Civil Court shall not 
entertain any. application or suit con- 
cerning any matter which is or has 
already been the subject of an appli- 
cation made, [suit instituted or pro- 
ceedings taken under sections 105- to 
108 both inclusive.]" Now, there can be no 
doubt that the: matter did previously 
form the subject of an application under 
section 105. It may be true that the 
application Was withdrawn but the fact 
remains thatan application was made, 
-It may be argued that there: is no bar 
where such an application is withdrawn. 
But to adopt that view would, it seems 
to me, be to import into the section 
something which is not true. It would 
in fact be tantamount. to reading’ the 


o SEA" Cas, 760; 48 O. 167; ss O: W. N. 1020% 


b J, 304, 


succeed and the I 


ed against: an order of ‘the 
‘Judge of Patna- regarding the, issue of 
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section as if it said‘ ‘subject of a decision” 
instead of. “subject of an application.” 
In my opinion we shéuld be guided by, 
the plain language of the Act: The. 
current of the authorities is also strongly 
in favour. of this view. See the cases of 
Abeda Khatun v. Majubali Chowdhury~ 
(4) and Sasi Kanta Acharjya v. Salim 
Sheikh (2) and also the unreported deci- 
sion* of this Court in the case of Dina, 
Nath Sikdar v. Anandi Krishna Dutt 
Second Appeal No. 1355 of 1919° decided, 
on the 16th January 1923. I agree, there- 
fore, in the order proposed by my learned 
brother. 
8. D. Appeal allowed. 
` *Bince reported, 83 Ind. Cas. 873—[Ed.] 








PATNA HIGH COURT. 
Crivin Revision No. 473 or 1923. 
February 29, 1924 
Present:—Mr. Justice Adami and 
Justice Sir John Bucknill, Kr. 

. NAND s 0 sss 


_ NATH MULL ‘SRINIWAS— 
OpposiTs PARTY. ' 

Provincial Insolvency. Act (V of B Pr ss. 28, 81 
—Judgment-debtor, arrest of, u nder móney-decree— 
Petition for release—Court, discretion of—Reasons 
to be recorded tn writing—Procedure, nature of 

Under the terms of section 23 of the Pro- 
vincial Insolvency Act the Judge is empowered 
to exercise his discretion as to whether the per- 
son brought up under arrest under & money- 
decree should be released or not. But he is 
bound to record his reasonsin writing for making 
gee that he thinks fit [p. 878, cel. 1. 

rocedure under section 23, Provincial 
Insolvent Act, isa temporary procedure pending 
the adju ication order under section 3l of the 
Act. [p. 878,c01.2.] e 


Civil revision from an order.of the 
District Judge, Patna, dated the. 12th 
December 1923, 

Messrs. P. C.- Rai and N. C. Ghosh, for 
the Petitioner. . ; 
Mr. Sambhu Saran, for the Opposite 


Party. š 
^ X UDGMENT. - 
Adami, J.—Ihis application i is direct- 
District 


8. protection order in favour. a the ` 
petitioner, - ; 
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It appears that the opposite party 
obtained a decree -for a considerable sum 
of money against the petitioner, A 

-notice' was issued against him under. 
O. XXI, r. 37, Civil Procedure Code, 
in September and was duly served but 
no attention was paid to the summons 
and on a representation of the decree- 
holder that the judgment-debtor had dis- 
appeared, a warrant was issued for his 
arrest and he was duly arrested and 
brought before the District Judge. Be- 
fore the District Judge he applied for 
his release from arrest. The District 
Judge passed an order that he should 
file a petition for. insolvency without 
delay. and that he would be detained in 
the civil Jail meanwhile. That same 
day the petitioner filed his insolvency 
petition and asked that he might be 
released. The District Judge admitted 
the insolvency petition hut ordered that 
the question of grantingaprotection order 
would not be considered until the peti- 
tioner should be adjudicated an insol- 
vent. Itis against this order that this 
application is made. à 

Mr. Rai on behalf of the petitioner 
contends that the procedure laid.down 
in section 23 of the-Provincial Insolvency 
Act (V of 1920) is mandatory and that 
the Judge was bound on, admitting the 
petition for insolvency to release the 
petitioner on such terms as to security 
as might be reasonable and necessary. 
Tt-is clear that under the terms of that 
section the District Judge was empower- 
ed to exercise his discretion as to whether 
the person brought up . under arrest 
under & money-decree should be released 
or not. I do not think that Mr. Rai's 
contention that the provisions are man- 
datory can be upheld. 'The learned Dis- 
trict Judge however has given no reasons 
for refusingtorelease thepetitioner under. 
section 23, he has merely said that the 
matter will be considered when an ad- 
judication order ‘is passed. Sub-section 
(3) of section 23 directs that at the time 
of making any order under the section, 
the Court- shall record in writing its 
reasons therefor. In the present case 
the provisions of . sub-section (3) have 
not been complied with. It seems that in 
this the learned District Judge bas not 
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fulfilled thedrequirements of the section, 
The best course for us to pursue. is to 
direct that the learned District Judge 
should again consider the application of 
the petitioner and should record his 
reasons for either granting or refusing 
the petition. The petitioner at present 
has had an ad interim release on giving 
security.: It is open ta the learned Dis- 
trict Judge under. sub-section (2) of 
section 23 to order his re-arrest and 
re-commitment to custody but reasons 
must be given. Ofcourse the procedure , 
under section 23 is.a temporary proce-. 
dure pending the adjudication order 
under section 31. That section will give 
the District Judge again the discretion 
as to the release or re-arrest of the 


petitioner. ; 
Bucknlll, J.—I agree. $e 8 
K. 8. D. Order set aside. 


` 


ALLAHABD HIGH COURT. 
SmcoNp Orvin ApPEAL No. 888 or 1922, 
DEG May 8, 1924. 
Present :—Mr. Justice Daniels and 
š Mr. Justice Neave. 
Muhammad ABDUL GAFOOR KHAN 
—DBFENDANT—ÀPPBLLANT `` ~- 
versusSe 
Syed AKRAM HASAN AND ANOTHER— 
` (PLAINTIFFS— RESPONDENTS. 
- Civil "Procedure Code (Act V of 1908), O. XXI, 
r. 54 (2)—Execution of decree—Attachment—Pro- 
hibitory order, service of—Record, portions of, 
destroyed—Presumption—Burden of proof. 
. Where portions of the record of an execution 
p which would enable the Court to 
etermine definitely -whether service of -a pro- 
hibitory order was effected in the modes _prescrib- 
ed in O XXI, r. 54 (2) of the Civil Procedure Code 
have been weeded out and are not available, the 
Court should apply the presumption that official 
acts were regularly performed and should not 
throw upon the Pn asserting*the validity of 
the attachment, the burden of proving by definite 
evidence due service of the prohibitory order, 


Nur Ahmed v.-Altaf Ali, A. 58; 1Ind Deo. 
(N 8.) 583, Ganga Din v. Khushali, 7 A. 702; A. 
W. N. (1885) 179; 4 Ind. Dec. (N. 8.) 676 and Satya 
Charan M VEN v. Madhub Chunder Karmakar, 
9 O. W. N. 693, distinguished. - 

:Becond appeal from a decree of the 
Additional. District Judge, Oawnpore, 
dated the 1st March 1922, i - 
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Mr. P, L. Banerji; for the Appellant. 

Mr. Iqbal Ahmad, for the Respondents. 

JUDGMENT.—The question in this 
appeal is whether a private sale in favour 
of the plaintiffs should prevail against 
an auction-sale made under execution 


proceedings in which the property was 


attached prior to the sale to the plaint- 
iffs. The Trial Court held that the sale 


to the plaintiffs was invalid. The lower - 


Appellate Court has held that it was 
valid on the ground that it is not. proved 
that the prior attachment was carried 
out in accordance with the law. The 
defendant has filed this 
appeal to this Court. The sale to the 
. Plaintiff took place on 20th June 1916. 
Sometime previous to this, one Musammat 
Parbati Kuar had obtained a decree 
against the owner of the property, and, 
on 25th April 1916, she ‘obtained an 
attachment of the property by means 
of prohibitory order under O. XXI, 
r. 94, of the Civil Procedure Code. 
In continuation of that attachment the 
property was brought to sale and & 
Six annas share was actually sold to the 
defendants on 22nd August 1916, about 
two months after the sale to the plaint- 
iffs. It is this sixannas share which 
is now in suit. eek 

It was found by the Trial Court on 
‘inspection of the record, and the find- 
‘ing is not dissefited from by the lower 
Appellate Court, that the prohibitory 
order. was duly served on all the judg- 
"ment-debtors. The lower Appellate 
Court based its judgment on the . fact 
‘that it is not proved that service was 


affected in the other modes described ` 


in O, XXI, r. 54 (2) It is, however, 
found that as the suit was brought 
considerably more than three  yearg 
after the attachment took place, that 
portion of the record: whieh contains 


the sale -procf&mation and the prohibi-, 


tory order, and which would have 
enabled the.Court to- determine defi- 
nitely whether the prohibitory order 
was affixed in the prescribed manner, 
‘has been weeded out and is not avail- 
&blé. The question is whether under 
these circumstances the Court should 
throw on.the defendant the burden of 
proving facts which the «destruction 
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.second, 


-was not argued in this Oourt. 


879 
of record renders it difficult,;-if not ` 
impossible, to prove. The’ Oourt below 
relies on three rulings, namely, Nur 
Ahmad v. Altaf Ali (1), Ganga Din 
y. Khushali '(2 and Satya Charan 
(3 y e v. Madhub Chunder Karmakar 

All these were rulings either under 
Act VIII of 1895 or under Act XIV of 
1882. The language ofthe correspond- 
ing.section of these Acts was not identi- 
cal with that of O. XXI, r., 54. In 
all three cases the suit was brought 
within three years of the attachment, 
while'the record was still in existence. 
In all three cases it was” definitely 
proved that the requirements of the 
law as to publication had not been 
carried out. The judgment in Nur 
Ahmad v, Altaf Alt (1), which is very 
brief, says, indeed, “itis not proved that 
a copy of the purt order was posted 
in & conspicuous part of the Court 
house", but a reference to the summary 
of the facts on the preceding page 
shows that the matter was not left in 
doubt, but that the proclamation was 
not so posted. = N 

For- these reasons the rulings relied 
upon by the Court below are distingush- 
able. We think that the Court belowshould 
have applied the presumption that official 
acts were regularly performed; and 
that in view of the fact-that a material 
portion of the record is no longer in 
existence, the learned Judge was wro 


` in throwing on the defendant the burden 


of proving by definite evidence the due 
service of- the notice.: We accomdingly 
allow the appeal and in setting aside 
the decree of the Oourt below restore 
the decree of theeCourt of first instance. 
The appellant will get his costs of this 
appeal on the higher scale. The remain- 
ing issue raiséd in the Court below 
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(w.-8.) 676; 
(3) 9 O. W N-693, 


f @ 7 X do; rae (1889) 179; 4 Indl Dec, 
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' RAM OHABN V. BULAQI. 


. .ALLAHABAD HIGH COURT. : 
.Bzcoup CIVIL APPEAL No. 1278 or 1922. 
: May 29,1924. o 
Present:—Mr. Justice Daniels and 
. - Mr: Justice Neave. 
RAM OHARAN—PLAINTIFF—APPELLANT 
š versus I debido 
. BULAQI—DREFENDANT—RBSPONDBNT. 
. Owil Procedure Code (Act V of 1908), O. XX, 
p. ` 15—Partnership—Accounts, suit for—Balance 
in favour A BEA uus a in favour of 
defendant, whether can be passed. 2. 
nder O. XX, r. 15, of the Civil Procedure Oode, 
in a guit for the taking of partnership accounts, a 
decree can be passed in favour of the defendant, 
on. payment of the necessary fees, if ıt turns out 
on taking the account that there.is a balance due 
tothe defendan instead of to the plaintiff. 
Parmanand v. Jagat Narain, 6 Ind. Cas. 162; 
TA. L. J. 513; 32 A. 525, followed. . 
Misr Lal v. Banarsi Das, 8. A. L. J. 233; A W. 
' N. (1900) 111, distinguished. 
Second appeal from a decree of the 
Additional District Judge, Oawnpore, 
dated the 20th January 1922. 
Mr. U. S. Bajpai, for the Appellant. 
.. Dr. K. N. Katju, for the Respondent. 
`, JUDGMENT.—The point for deci- 
gion in this appeal is whether a decree 
can be passed in favour of the defendant 


on a suit for the taking of partnership - 


accounts under O. XX, r. 15, of the Code 
of Oivil Procedure, if it turns out on 
taking the-account that there i8 & balance 
due to:the defendant instead of to the 
plaintiff. Both the Courts below have 
found that instead of there being any 
gum due to the plaintiff on taking accountd 
there is really a very considerable sum 
due to the defendant. On this finding 
the Trial Court dismissed the suit with 
costs. ,'The plaintiff appealed and the 
defendant filed cross-objections. The 
learned Additional Judge dismissed the 
plaintiff's appeal and, gave effect to the 
cross-objection of the defendant by pass- 
ing a decree in favour of the defendant 
for a sum of Rs. 1,230-3-0. The appellant 
contends that the only case in which a 
decree can be passed in favour of the 
defendant is when a set-off is claimed by 
O. XX, r. 19. The view of the- Court 
below is supported by'the form of decree 
prescribed in the Code of Civil Proce- 
dure for a suit of this nature. The form 
js given as No. 22 in Appendix D to the 
Code. It provides for either a decree in 
favour of the plaintiff against the de- 
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fendant or in favour of the. defendant 
against the plaintiff. There is a direct 
authority on the question that in a suit 
for an account a decree can, if necessary, 
be given in favour of the defendant on 
payment of the necessary Oourt-fees in 
the case of Parmanand v. Jagat Narain 
(1). This was a suit between principal 
and agent but the same principle is ap- 
plicable to a suit between partners whose 
partnership has been dissolved. In the 
case which was cited on the other side, 
‘Misri Lal v. Banarsi Das (2), the decision 
depended on the wording of section 215 
of the Code of 1882 which did not ap- 
ply to & suit for the taking of partner- 
ship accounts. On principle the appel- 
lant's contention would lead to very un- ' 
desirable results. lf the account is gone 
into bys the Court it is for the purpose 
of finally settling up matters which were 
i outstanding between the parties. It 

juld be most undesirable that if on an 
&i»ount being thken it turned out that 
there was & balance due to the defendant 
it should be necessary for him to 
file another suit in -which the whole 
matter would have to be gone into again. 
We, therefore, reject the appellant's con- 
tention on this point. 

The only other question is one of & 
clerical error which appears to, have 
taken place in the statement of account 
at the conclusion of éhe learned Addi- 
tional Judge's judgment. In the body 
of his judgment he accepted the report 
of the Commissioner appointed to en- 
quire into the accounts so far as that 
report was accepted by the Trial Court. 
. The Trial Court found that the total loss 
was Rs. 1,039 and not Rs. 1,831 as ori- 
ginally found by the Commissioner. 
Half this loss was debitable to the plaint- 
if: After allowing for this mistake the 
amount due to the defendant is omitting 
the odd annas Rs. 834 instead of Rs..1,230. 
"We modify the decree of the Court 
below to this extent. In other respects 
the appeal is dismissed. `The parties will 
pay and receive costs in proportion-.to 
success and failure.. Costs in this Court 
will include fees on the higher scale. ` 

Z. K. i Decree modified, `, 

g 0 Ind. Cas. 162;7 A. L. J. 543; 32 A, 525.- 

2)-3 A, L, J. 233; A, W. N, (1906) 111 . 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL REVISION APPLICATION No. 98 
oF 1923. 

October 22, 1923, ` i 
Present:—Mr. Kennedy, J. O., an 
Mr. Raymond, A. J. O. 
EMPEROR-—PRosEOUTOR 


I versus 
KASSIM wd, MAHOMED SAFFER— 
ACOUSED. T s 
Criminal Procedure Code (Act V of 1898), 8. 489 
—Revision— Enhancement of sentence — Sentence 
passed by Sessions Judge—Revision application by 
Darit Magistrate—Practice- -Plea of guilty—Evi- 
e 


A High Oourt will not enhance a sentence 
passed by a Səssions Oourt except on very serious 
grounds, [p. 881, col. 2.] ; 

A Court should not record a plea of guilty in the 
e388 of & person who is accused of murder or 
serious culpable homicids, without examining the 
acs person in order to find out whether he 
knows what exactly he is pleading to. In cases 
where death has been caused, it is, even if the 
accused pleads guilty, extremely desirable that at 
any rate sufficient evidence should be recorded by 
the Judge so that he may have something before 
him from which he can ascertain whether the plea 
is a genuine and bona fide plea and whether any 
extenuating ‘circumstances exist. [p. 832, col. 1.] 

A High Oourt'is not entirely precluded from 
exercising its right of ravision merely because the 
original promotor of the petition 1s the District 
Magistrate, noris à District Magistrate, as head of 
the Police, precluded from applying for revision of 
an inadequate sentenca of a Sessions Judge, pro- 
vided that . . | 

(i) he moves the Public Prosecutor to apply for 
revision and. the sanction of Governmení.is ob- 
iained before proceeding with, if not before filing, 
the application for revision; [p 882, col. 2] 

M the application is not one to set aside an 
order of the Sessions Judge modifying in revision 
an'order of the'District Magistrate. [p 883, col 1 

Application for enhancement of the 
sentence passed by the Sessions Judge, 
Larkana. | > l 

Mr. T. G. Elphinston, Public Prosecu- 
tor, for the Crown. 

Mr. Motiram Idanmal, for the Accused. 

JUDGMENT.—We have heard this 
application together with three other 
revision applications made against the 
order of the same learned Sessions Judge, 
but we propose to. dispose of them 
separately. We think it is advisable that 
certain features common to all these 
matters should be dealt with here. 

They are all cases of very similar type, 
that is to say, they are all-cases in which 
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^. one or more accused person or person& 


have: caused the death of some person 
by an act ôf violence. dn all: cases; the 
accused persons pleadéd guilty and in 
some cases light and in other cases 
nominal sentences have been passed. 
In none of the cases has -any evidence 
been recorded and in none of the cases 
have the accused been examined. In 
all cases, it would appear from the record 
that the Assistant Public Prosecutor of 
Larkana has more or less supported the 
application of the accused for a convic- 
tion ona minor charge and a lighter 
sentence than would appear called for. 

Prima facie and looking to the facts 
found, we should say, it is-very probable 
that if we had been trying the cases 
originally, we should in each case have in- 
flicted a more substantial sentence. But 
we are extremely reluctant to enhance the 
sentence passed ,by the Sessions Court 
except on very serious grounds indeed. 
It is perfectly impossible for this Oourt 
to do the duty of all the Sessions Courts 
subordinate toit and it is primarily the 
business of the Police and the prosecut- 
ing agency to see that the Bessions Court 
trying the case in the original does its 
duty. Itis very difficult for the Crown 
successfully to press for enhancement 
when their representative in the Sessions 
Court appears to have allowed the Ses- 
sions Court to pass the sentence it did, 
without any serious attempt to modify I 
them. 

Another consideration is necessary and 
that is, that in all these cases the accused 
have pleaded guilty. We do not, for a 
moment, say that there has been improper 
bargaining, that the accused have been 
induced to plead guilty ‘by any under- 
standing that if he did so he would be 
treated with leniency, but certainly know- 
ing what one does of the habits of the 
Indian criminal, one.may have a reason- 
able scepticism as to whether the plea of 
guilty by all these persons was the effect 
of moral influences brought to bear on 
tender consciences. We cannot but think 
that there must have been some hope 
reasonable or not that if they pleaded 
guilty and thereby enabled the Police 
to record a conviction and to enable the 
Sessions Court to dispose of its heavy 
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criminal work with greater promptitude 
than otherwise, it was possible that leni- 
ency would be shown. If th&re is any 
such apprehension existing in the mind 
: of these accused persons, then it would be 
clearly impossible for us to enhance the 
sentences after the accused have plead- 
ed guilty, for to do so, might attach it 
the capable judiciary suspicion of a 
gross act of perfidy, every suspicion of 
which must be scrupulously avoided by all 
persons connected with the administra- 
tion of justice. - - 
` We observe that in all these cases no 
evidence has been taken ànd the record 
of the speeches of the Council on each 
side contains no very detailed account 
of the crime but in each case thelearned 
Sessions Judge has considered the facts 
ofthe case although, as a matter of fact, 
there was no evidence before him on 
which he could judicjally decide what 
the facts were. In our experience we 
"have never recorded plea of guilty in the 
case of a person who is accused of murder 
or serious culpable homicide without ex- 
amining the accused person in order to 
find out whether he knows what exactly 
he is pleading to and indeed it often 
turns out that a man who was beginning 
by pleading guilty to a charge of murder 
ends up by asserting that he committed 
merely simple hurt. Further in cases 
where death has been caused it is, even 
if the accused pleads guilty, extremely 
desirable that at any rate sufficient evi- 
dence should be recorded by the Judge 
so that he may have something before 
him from which he can ascertain whe- 
ther a plea is genuine and bona fide plea 
and whether any extenuating circum- 
stances exist. In all these cases the 
Sessions Court, as à matter of fact, has 
come toa finding without any judicial 
evidence at all before it to justify the 
finding. 

We quite recognize that the crime can- 
not be suppressed without due punish- 
ment. If it is the fact that in the 
Larkana District homicide is rife that 
may be very excellent reason for continu- 
ing investigations and prosecutions with 
due energy but it is no ground for -ask- 
ing us to perform the duty of the Larkana 
Sessions Court, Alsoit is no real ground 
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for holding out to criminals the hope 
that if they plead guilty. they will escape 
We cannot, in any way, find it 
possible to enhance the sentences and all 
that is left for us is to say that in such 
cases we think fit for extreme measures 
that we must orderretrial, Even there it 
is possible that the accused may receive 


“some prejudice from the fact that he has 


already pleaded guilty but we under- 
stand that the Sessions Judge who dis- 
posed of these cases isnot now the Ses- 
sions Judge of Larkana and we trust the 
Sessions Judge hefore whom these cases 
will ultimately come will dismiss as far 
as possible from his mind the fact these 
persons had pleaded guilty and try the 
case giving the accused full benefit of 
the fresh proceedings before him. ° 

As regards Criminal Revision Appli- 
cation No. 98 of 1923, we do not propose to 
interfere. As for the admissibility of 
this application, J do not think we should 
entirely preclude ourselves from exercis- 
ing our right of revision merely because 
the original promotor of the petition is 
the District Magistrate, 

The District Magistrate has two func- 
tions. He is head of the Police and thus 
responsible for the due punishment of 
criminals. In such a capacity he might 
well apply for revision of a sentence of 
a Judge which sentence he considered 
inadequate. He is aldo a Magistrate and 
in such a capacity is the Subordinate of 
the Sessions Judge. To allow a Subordi+ 
nate to attempt. to get his superior's 
orders modified by applying to an author- 
ity superior to both would be, in most 
cases, improper. It was for that reason 
that High Courts have invariably refus- 
ed to act on letters of reference from the 
District Magistrate asking for revision 
of the orders of the Sessions Court. The 
whole questionis gone.into in (and I 
thoroughly agree if I m&y say so with) 
Emperor v. Shahnawaz (1) It is indi- 
cated there that the proper course for the 
District Magistrate is to move the Public 
Prosecutor. But that, in my opinion, is 
not enough. I think the sanction of 
Government should also be obtained, not 
necessarily before filing such application 


(1) 1 8, L. R, 40; 8 Or, L, J} 181, 
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° "but- before proceeding with it. This inga motor-car without a license, The 
course has been adopted in the present City Magistrate convicted him-on an ad- 
case. I think, therefore, that the appli- mission by his Counsel without examin- 
cation should be admitted. '1t should ing him or recording any evidence as he 
also be a condition that the application should have done seeing that the case 
is not one toset aside an order of the wasasummonscase, The learned Magis- 
Sessions Judge modifying in revision an trate admits in his explanation that his 
order.of the District Magistrate. I am procedure was incorrect. I accept the 
reluctant to exclude these applications reference and the recommendation of thé 
altogether on the ground that the power Distrtct, Magistrate. 1 quash the con- 
of revision is useful and must be exer- Viction and direct that fresh trial be 


cised to prevent judicial idiosyncrasies held. 


working harm. No private individual is K.S. D. - Reference accepted. — 
likely to bring cases to our notice except . ; : 
in the case of sensational.cases where = 


newspaper reports appear, or where there 
is private animus (an unpleasant mover 
- of us in this jurisdiction), We no longer 
receive, as we used to, monthly returns 
of criminal cases, Consequently if the 
District Magistrate is wholly precluded 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 


from bringing cases to the notice of this CRIMINAL REVISION APPLICATION : 
Court many evils may ensue. , A e No. 65 or 1922. . 
8. D. Trial ordered. < June 26, 1922. 


: Present:—Mr. Kennedy, J. O., and | 
; Mr. Aston, A.J. C. 5 
ALLAHDAD AND OTHERS—À PPLICANTS 
versus 


d EMPEROR—Opponent, 
E. 2 Criminal Procedure Code (Act V of 1898), ss. 112, 
Ë 125—Security demanded for more than one yev: 
—Procedure—8Sessions Judge, duty of —Imprison- 


OUDH JUDICIAL COMMIS- ment, commencement of— Period. spent om bail 


« 


SIONER'SCOURT w t can be excluded—Description of security 

ai —Object of provisions. 
CRIMINAL REFERENCE No. 2 or 1924.. en a Magistrate acting under Chapter VIII 
- January 29, 1924. - of the Oriminal Procedure Code directs that tha 
Present—Mr: Neave, A. J. C. accused person heel give peony for mors than 
i 1 one , Bn app om his order wo ie to 
Tus MUNICIPAL BOARD, LUCKNOW ji istric Magistrate, and, if such an appeal is- 
—OOMPLAINANT filed, the Sessions Court would not proceed under 
š versus -` ponn 123 of 1s apum zm j SQ cee 
PE until the appeal is disposed o; ould,- how- 
Musszs, Eye RAM anp SONS- ever, noappeal be filed within the period of 
COUSED. - limitation, then the Sessions Çourt would pro- 


Oriminal Procedure Code (Act V of 1898), 8.242 ceed under the sectione It should not, however, 
ision to examine accused—Admission - by treat the matter as it would: a regular appeal. 
Coungel— Conviction, whether legal. — The section contemplates more of administrative 
A conviction based on an admission by the ¿han judicial functions to be exercised by the 
Counsel for the accused ina summons case, with- Sessions Judge; who should, however, hear both 
out examining theeaccused or recording any evi- the accused person and the Orown and see, at 
dence, is illegal and cannot be sustained. . any rate, whether there are substantial grounds 
Reference made by the District Magis- for demanding security ; but it is not necessary 
trate, Lucknow, dated the 10th January for him to write. a judgment as if the matter 
-1924 - wére an appéal [p; 884, col. 2] 


ORDER.—This is a reference made The imprisonment under Ohapter VIII of the 


istri i iminal Procedure Code runs from the date of ~ 
by the District Magistrate of, Lucknow. Criminal ed ur 
x Š AS -the Magistrate's’ order, and is not suspended dur“ 
It appears that the próprietor of the firm ing the time spent on bail Section 123 of the 
.of Tulsi Ram and Sons, was prosecuted  Qriminal Procedure Code, however, gives tie 


under the Municipal Bye-laws for keep-. Sessions Judge-power to-make such order in 
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the case as he thinks fit, and there may. be cases 
in which it may be deeirable practically to 
enhance the sentence passed by the Magistrate. 
In such cases the*Sessions Judge would have 
‘jurisdiction to exclude from the computation of 
_ the period of imprisonment the iod spent by 
ihe accused person on bail tt is, however, 
undesirable to adopt this course without special 
reasons. [p. 885, col. 1.] ; 

The object of Ohapter VIII of the Oriminal 
Procedure Code is partially served even when an 
accused is on bail for a long tims, for it is not 
to be supposed that a person who is on*bail will 
be likely to commit fresh crimes'during the period 
he ison bail. [ibid] 

- The provisions of Ohapter VIIL of the Criminal 
. Procedure Code are not intended to punish but 


to prevent orime, and it is not permissible to- 


limit the security or the amount of the security 
to such descriptions that it*is impossible for the 
accused to furnish them, thus rendering it certain 
that he will be committed to jail. [p. 884, col. 2.] 

Application for revision against an 
order of the Sessions Judge, Hyderabad. 

Mr. A. W. Dalrymple, for the Applic- 
ants. 


Mr. T.G. Elphinston, Public Prosecutor, 


for the Crown. 


JUDGMENT.—In this case Allah- 
dad and five other persons were seat 
up before the Sub-Divisional Magis- 
trate, Nawabshah, under Chapter VIII 
requiring them under section}112, Crimi- 
nal Procedure Code, to furnish se- 
curities under condition that will be 
referred to later. As the Magistrate 
"was of the opinion that they should 
be bound over for twoyears, proceedings 
were submitted to the Sessions Court 
of Hyderabad Sind under section 123 
(2), Criminal Procedure Code. 


The learned Sessions Judge was of the. 


opinign that the order was right, viz., that 


these applicants are dangerous persons ` 


and ought to be ‘bound over and he 
slightly reduced the, security required, 
He directed the imprisonment should 
run from the date of his order and not 
from the date of the Magistrate's order. 
These persons come up here in revision 
on several grounds. The first ground 
is that the Sessions Judge has not pro- 
.perly addressed himself to the question 
as to whether the accused are persons of 
such character -that is it necessary that 


the security should be exacted from, 


them. : 
. This raises a somewhat difficult ques- 
tion and that is what is.thé respective 
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jurisdiction of the Magistrate, the Ses- ° 
sions Judge and the District Magistrate 
when 8 Magistrate acting under Chapter 
VIII is of the opinion that the accused 
person should give security for more than . 
one year? : p 
It would seem that an appeal from this 
order would lie to the District Magis- 
trate and it is to .be supposed thatif 
such an- appeal were filed, the Sessions 
Court would not proceed until that 
appeal was disposed of. Should, how- 
ever, no appeal be filed within the 
period of limitation, then the Sessions 
Court would no doubt proceed. But 
he should not treat this matter, in our 
opinion, as he would a regular appeal. 
The section seems to contemplate more . 
of administrative than judicial functions 
to be exercised by the Sessions Judge, ' 
who should, however, hear both the ac- 
cused persons and the Crown and: see 
at any rate, whether there are substantial 
grounds for demanding security. It_-is 
not, however, necessary to deal-with 
such matter as if it were an appeal, 
And it is by no means necessary to 
write a judgment as if it were an appeal. 
We cannot, therefore, find that the 
Sessions Judge's judgment is, in any 
way, defective. He has come to the 
opinion after hearing both sides that the 
accused are persons of such a-character 
that security should be exacted from: 

them. That is all that is necessary. 
The conditions laid down by the fe 
ge 


‘trate as modified by the Sessions Ju 


are that the security should be given to 
the extent of Rs. 500 in the case of first 
accused, Rs. 250 in the case of the other . 
accused and that securities asked for 
should be zemindars owning a- certain 
amount of land, or paying certain amount 
of income-tax and living in the neigh- 
bourhood. It has been often pointed 
out that the provisions ef Chapter-VIIl 
are not intended to punish but to pre-, 
vent crime and it is not permissible to 
limit the security or the amount of 
security to such descriptions that it is 
perfectly ‘impossible for the accused to 
furnish them, thus rendering it certain 
that they will be committed - to jail. In 
the predent irstahce, we are of. the 


"opinion; after hearing -both. the .sideg 
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* that the conditions are not so severe 
that the accused if they are respectable 
people or are persons` who have erred 
in the past and are likely to be virtuous 
in the future, will have much difficulty 
in obtaining them. These conditions 
seem to be common in Sind and we 
&re not prepared to say that these are 
unreasonable. 

' A third question, however, arises and 
that is this. The Sessions Judge was 
induced to allow these accused persons 
to be on bail in the course of the pro- 
ceedings under section 123 and the 
result was that they remained on bail 
for six months from the date of the Magis- 
trate’s order. Feeling that the accused 
have got thus an utiusual advantage 
(because the imprisonment under Chapter 
VII runs from the date.of the Magis- 
trate’s order and is not suspended dur- 
ing the time spent on bail), the Sessions 
Judge directed that the -imprisonment 
for two years, therefore*should run from 
the date of his order. It will appear 
under section 123 this is an order which 
he had jurisdiction to make, because 
that. section says that the Court may 
pass such an order in the case as it 


-thinks fit. There might obviously be 
cases,- where it might be desirable 
practically to enhance the sentence 


passed by the Magistrate, .But in the 
present case there seems to us no such 
necessity: - The order does practieally 
amount to enhancement of the sentence. 
It is undesirable that the Court should do 
. that even if it has the power without 
. Bpecial reasons. 1t is to be observed 
the object of Chapter VIII is partially 
served even when an accused is on bail 
for a long time, because it is not to be 
‘supposed a person who is on bail will 
be likely to commit fresh crime during 
the period he is on bail, for the se- 
curity furnished by his surety will be 
jeopardized by his principal committing 
crime and being thustemptedto abscond. 
lt must be taken that the Magistrate 
considered that society needed to be 
protected from the accused for a definite 
period of two years from the date of 
his-order. There doss not seem any 
. reason to suppose that-he was wrong 
jn not supposing that society needed. to 
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be protected for two years and six months. 
which is the effect of the order of tha 
Sessions Court. 

We think the Sessions Court was 
wrong indating theorder to furnish se- 
curity from the date of its order and we 
direct the accused to give security as 
directed by the Sessions Court for the 
period of two years from 26th Novem: 
ber 1921. If they fail to do sothey be 
detained in Pisa for rigorous im- 
prisonment till they so give their se- 
curity or until the expiration of two years 
from 26th November 1921. 


Z- K. Order modified, ` 


—— 


f 


SIND JUDICIAL COMMIS- 
š SIONER'S COURT. 
FULL BENCH. 
CRIMINAL REVISION APPLICATION 
No. 163 or 1921. 
I April 26, 1922. 
Present:—Mr. Kincaid, J. C., Mr, 
Raymond, A. J. C., and Mr, ' 
Aston, A.J. O. : 
MEHRAB AND ANOTHER—A PPLICANTS 
versus 


. , EMBEROR- Opponent. 

Criminal Procedure Code (Act V of 1898), ss. 
178, 190—Cognizance of offence, meaning ‘of— 
‘Police report, what is— Magistrate taking eogniz- 
ance of offence on Poltce report—Action against 
persons not mentioned in report. 

Under section 190 of the Criminal Procedure 
Oode, a Magistrate takes cognizance of an offence 
and not of ‘the offender. [p. 888, col. 1] 

Taking cognizance of a case does not involve 
any formal action, or action of any kind, but 
occurs as soon as s Magistrate, as such, applies 
his mind to the suspected commission of an 
offence -[p. 887, col. 1 

The fact that the Police in a report submitted 
under section 173 of the Criminal Procedure 
Code have not mentioned all the parties concern- 
ed in the offence- which has been sent up for 
enquiry, does not debar a Magistrate from taking 
action against sat ee other than those men- 
tioned in the Police report. Once a Magistrate 
has taken cognizancs of a case and proceeds. to 
deal with the evidence brought before him, it is 
his duty to see that justice 18 done with regard 
to any other person that may be suspected of 
being concerned in the offence His action, against 
such pereonn would fall under section 190; clause 
(b) and not clause (c) of the Code. [p. 888, cols. 1 & 2] 
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‘The words “a Police report" in section 190 


.'(b) of the Orirhinal Procedure Oode, do not mean 
&'-Poliee report as laid down in section 173 of 
the Code. They inglude a Policeereport of an 
description a risa by the Oode. [p. 887, col. 1. 
. Application for revision. against an 
order of the Resident Magistrate, 
Bujewal. . . 

E Pareram Tolaram, for the Appli- 


s T. a Elphinston, Public 5: 
tor, for the Grown. ' 

: -J UDGMENT. 

, Kincaid, ‘J. C.—The. facts of this 
case are very simple, but.they involve the 
3g teresting and difficult legal -point 

ich has been referred to a Full Bench 
for decision. -~ 
On the 22nd April 1990, six buffaloes, 
the property of one, Kodu were stolen. 
The footprints of three men wére ob- 
served near the scene of the offence 
and - they. were followed for 18, miles 
until. the trackers came upon the three 
thieves oud the six buffaloes ‘resting in 
thé ded Thé thieves - were recog- 
nized escaped. Kodu lodged a 
complaint against- all three persons. 
The Police.-enquired into it. On the 
_8rd-July 1920, the Police sent to the 
Third: Class Magistrate. of Shah Bandar 
a charge-sheet and requested him to 
record under section 512, Criminal Pro- 
codure Code, the depositions of certain 
witnesses, as against one of the thieves, 
"Vasayo. He had absconded. As regards 
the other two alleged thieves the charge- 
‘sheet mentioned that the witnesses had 
made statements against them, but that 
they had alleged that.that was due to 
. enmity. The Police’ bélieving that the 
‘allegation was true, had notsent them 
. up for trial, but they- noted that shotld 
the Court take a diffetent view it should 
“issue a warrant for their arrest. The 
Court did take the view, that the other 
tivo alleged thieves should have been 
sent up for trial and issued warrants 
for their arrest, 

, At this point Mr, Gokaldas, -the Pleader 
of ths two ‘thieves in future to be 
spoken of as the accused, objected to 
.the Court's action relying especially 
on the case of Ahmed Khan v. Emperor 
(1). ` Fhe . Magistrate thereupon post- 

. (0 9 Ind. Pan. 38. die 12 Or. L, J. 93 
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poned the trial. of -the case to enable . e 


Mr. Gokaldas.to approach the Judicial 
Commissioner's’ Court. -After hearing 
the accused's Pleader, Mr. Kennedy, 
Acting Judicial Commissioner, referred 
the following question : ‘to. a nh ot 
three Judges. i 


“Had the Magistrate ir ae circum- 
stances the power to issue process. penne: 
the applicants.” 


. Mr. Parsram has. relied chiefly on the 
-case of Ahmed Khan vw. Emperor (1) 
and He has contended that as the Magis- 


-trate bad admittedly: no power to:take 


action under section. 190 (c), Criminal 
Procedure Code,^he could only have 
taken action under section 190 (a) or 
190 (b) There was no complaint | 
-before him so -the only section which: 
empowered him-to take any steps against 
the accused was section 190 (b) But 
before he could take action under sec. 


‘tion. 190 (b) héemust have before him . 


a Police report. In Ahmed Khan v. 
Emperor (l). the .Police-report -was held 
to mean & Police report under section 
173. and as there was no such Police re- 
port before him he had.no power to 


take action. As it seems to me, even 


admitting Mr. Parsram's arguments to 
e correct, the Magistrate was empower- 


ed to take action against the two present 
accused, Let us assume that the Police 


report mentioned in section 190 (b) is 
a Police report under section 173; such 
a Police report - 
Magistrate. Section 173 requires that 
the Police report: should set forth, (1). ~ 
the names of the parties, (2) the nature 
of the information, (3) the names of the 
persons; who appear to be acquainted 
with the.cireumstances ‘of the case. In' 
the report before the Magistrate the 
names of the two accused were men- 
tioned as well as the nafure ofthe, in- 


-formation and the names of the wit 


nesses. It hag been contended that the 


` two accused were not, at that time, made 


parties by the Police. To this I would 
reply that they are-parties now and that, 
therefore, the section bas been sufficient- 
ly complied with. . 

But in holding that the Police report 
referred to in section 190 (b) must be. 


-was yet before the ` 
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a Police report as laid’ down in section 
173, I think with all deference that 
the learned Judges, who tried Ahmed 
Khan v. Emperor (1) were in error. 
There is nothing in section 190 (b) to 
justify this view. "There are many other 
kinds of Police reports mentioned in 
the Criminal Procedure Code besides 
Police reports under section 173. As 
the learned Public Prosecutor has 
pointed out Police Officers can make 
reports under section 114, section 157 
and under section 168. The words “a 
Police report" in section 190 (b) can 
equally mean any of the above Police 
reports, 


t 


Lastly I am of opinion that the learn- 
ed Judges who tried Ahmed Khan v. 
Emperor (1). did not lay sufüeient stress 
upon the wording of the earlier part 
of section 190. It does not empower 
Magistrates to deal with offenders, but 
to take cognizance of offences. Nor 
in the case before us the Magistrate 
had taken cognizance of the offence. He 
had gone further. still; he had held 
Vasayo guilty of it. Now once a Magis- 
trate has taken cognizance of the offence 
it is his duty to enquire what person 
or persons committed it. I am fortified 
in this view by the case of Imperator 
v. Lalu (2) wherein the same Judge 
who delivered the judgment in Ahmed 
Khan v. Emperor (1) observed: ‘ The 
expression in section 190 ‘ cognizance 
of any offence’ is not equivalent to 
cognizance of any offender, for the de- 
finition of complaint includes a com- 
plaint that some person unknown has 
committed an offence, section 4 (h)." A 
similar view was expressed in Sourindra 
Mohan Chuckerbutiy v. Emperor (3) 
wherein Stephen and Carnduff, JJ., ok- 
served “taking cognizarce does not 
involve any formal action, or indeed 
action of any kind, but occurs. as soon 
as a Magistrate, as such, applies his 
“mind to the suspected commission of an 
offence.” 2 


(2) 1i Ind. Cae. 583, 4 S.L R. 258; 12 Cr. L.J 


399 
(3) 6 Ind Cae. 8, 37 O, 412, 14 C. W.N. 512; 11 
Cr. L, J, 217, S Ek i : 
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. Now, -if the Magistrate properly took 
cognizance of this offence in the case 
of Vas&yo—and this is not disputed— 
he had power to continue the proceed- 
ings as laid down in the Criminal 
Procedure Code until he had convicted, 
discharged or acquitted all persons 
brought before him in connection with 
that offence. He was, therefore,- em- 
powered to issue warrants for the arrest 
of the two present accused. T would, 
therefore, answer the question referred to 
us by Kennedy, Acting Judicial Commis- 
Sioner, in the affirmative. 

Aston, A. d. C.—1 concur. 

Raymond, A. J. C.—On the 26th 
April 1920, complainant Kodu reported 
at the Ladiun ‘Police Station that six 
buffaloes of his had been stolen and 
charged Vasayo and the two present 
applicants with their theft. The Police 
investigated the case and sent in their 
report under section 173, Criminal Pro- 
cedure Code, to the Magistrate, wherein 
Vasayo only was described as concerned 
in the offence of theft, whereas with 
regard to the applicants it was stated 
in the said report “ that the witnesses 
give evidence against them too but 
they (the applicants) alleged enmity 
with the.complainant and the witnesses | 
examined on behalf of the applicants 
had established the enmity, and the 
Court may issue warrants -for their 
arrest if there be any evidence against 
them.” The Resident Magistrate of 
Sujawal proceeded with the trial of 
Vasayo only and convicted him under 
section 379, Indian Penal Code, and 
as the witnesses examined on behalf of' 
the prosecution implicated the applicants 
also in the theft, he issued warrants 
for their arrests* and proceeded to try ' 
them. At the trial a preliminary ob- 
jection was raised that the Magistrate 
was incompetent to try the applicants 
as his action in taking cognizance of ' 
ihe case against the applicants was one 
falling under section 190, clause (o). 
Criminal Procedure Code, under which : 
he had .not been empowered to take 
proceedings. The Magistrate allowed an 
adjournment of the case to the appli- 
cants’ Pleader to enable him to move ` 
this Court forcancellation of the warrants `` 
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issued against the applicants and obtain 
a decision as tothe legality of his ac- 
tion; On the application coming on 
for, hearing in tltis Court, in view of 
_the conflict of rulings and particularly 
owing to the doubt that ‘arose whether 
the. case of Ahmed Khan v. Emperor 
(1)-was correctly decided, the followin 

reference has been made to a Ful 
Bench of this Court. “ Had the Magis- 
trate.in the circumstances stated, the 
power to issue process against the appli- 
cants? ". Admittedly the Resident 
Magistrate had no jurisdiction to take 
cognizance of offences under section 
190 (1), clause (c). Nor could he have 
proceeded under section 351, Criminal 
Procedure Code for the applicants were 
not in attendance in his Court. - 

Now itis important to observe that 
under section 190, Criminal Procedure 
Oode, a Magistrate takes cognizance of an 
offence and not of the offender and though 
the expression “to take cognizance "is 
not defined in the Code, it is, as interpret- 
ed in the case of Sourindra Mohan 


`` Chuckerbutty v. Emperor (3), “ as soon as. 


a Magistrate applies 'his mind to the sus- 
pected commission of an offence," When, 
therefore, the Policé report in the present 
case under-section 173, Oriminal Pro- 
“cedure Code, was sent up to the Magis- 
trate he took cognizance of the offence 


of theft of six buffaloes under section: 


190, clause (b), and when he proceeded 
to deal with the evidence brought 
before him, 'it'was certainly, his duty to 
see that justice was done with regard 
to any other person that may þe sus- 
pected eof being concerned . in the 


offence. “The initiative was taken on: 


the Policé report of the offence of theft 


-and though the Police* may, choose to. 


. place before the: Magistrate for trial 
only one `of the suspects, yet as the 
Magistrate. was seized of the whole 
case as soon as he takes cognizance of 
it, he would be perféctly justified in 


issuing process against any other per- 
sons who, he hag reasons to believe are: 
implicated in the offence which he has 


taken cognizance ‘of: and his action 


against them would fall under section 190, . 
clause (b) ahd Tot ünder Clause (c).. The. 


fact that thé"Poliee"in a réport sub- 
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mitted under section 173 have not men- 
tioned all the parties concerned in an - 
offence which has been sent up Íor' 
inquiry does not debar & Magistraté 
from taking action against persons other 
than those mentioned in the Police report 
and he would fail in the discharge 
of one of the principal functions of his - 
office were he to abstain from doing 
so. Now in the case under considera- 
tion the Police report itself contained a 
reference to the applicants as charged 
by the complainant with the offence of | 


‘theft of his buffaloes, and if the Magis- 


trate at thetimeof the commencement 
of his inquiry against the accused’ 
Vasayo, directed the applicants to be ' 
placed on trial before him as co-accused, 
it would hardly be contended. that he 
was acting otherwise than on a Police 
report under section 190 (b), as against 
the applicants. In fact, the Magistrate 
is asked in the Police .report. to issue, 
a warrant against the applicants "if 
there be any evidence against them" 
and when the Magistrate who has the 
opportunity for a wider field of inquiry: - 
as compared with the limited investiga- 
tion by the Police, is of opinion, that 
the interests of justice require that the 
applicants should also be placed on trial - 
in respect of the theft of the six buffaloes 
and proceeds to try them, his action ` 
must be deemed as in pursuance of the 
Police report though it be taken after , 
the inquiry into Vasayo's guilt has been | 
concluded, 1 may here further observe 
that when &Magistrate takes cognizance 
of a complaint under section 190, clause 
(b), and' directs process to issue against 
other persons whose names transpired. - 
in the prosecution evidence during the. 
trial, he is deemed to have taken action 


"against them under clause (a) and not 


underelause (c). This suffices to dispose. 
of the reference before us, the answer 
to which in my opinion, should be in the. 
affirmative, £o fe A : 
In view, however, of the judgment in. 
the case of Ahmed Khan v. Emperor. - 
was held . that the 
“Police report" in section 190, clause (b) 
refers to` reports under rettion 173 only, 
and the facts of the case, are analogous 
to the present one, and have in & measure. 
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e given rise to this reference, it is of 
importance to consider whether the 
limitation isjustifiable in law. In the 
case cited, three persons were sent up for- 
trial fof offences of house-breaking and 
theft and with. regard to one Ahmed 
Khan, the, Police stated in the report 
that it was elicited that the offence 
was committed at his instigation, and 
"on legal evidence being tendered, the 
Court is at liberty to, take the usual 
proceedings against them." . At the con- 
clusion of the case against the three 
accused, the Magistrate issued & warrant 
for the arrest of Ahmed Khan to be 
tried for the same offence. ,An applica- 
tion was made for the cancellation of 
the: order and a Division Bench of this 
Court acceded to it and annulled the 
warrant issued and cancelled the order 
of the Magistrate, The ratio decidendi 
is that “the Police report referred - to 
in section 190 (b) is the report made 

. by the Police under segtion 173 at the 
conclusion cf their investigation, and 
that the report fulfilled none of the con- 
ditions required "by it so far as the ap- 

licant was concerned, and as „the 
Magistrate was not empowered under 
section 190, clause (c) he had no jurisdic- 

‘tion to order the arrest.of the applicant.” 
It appears to me with due deference 

. to the learned Judges who were parties 
to the nbove judgment that there is no 
justification for festricting the term 
ü Police report" to’ reports under section 
173 only. In, Chapter XIV, Oriminal 
Procedure Code, in which ‘section 173 
appears there. are references to three 
kinds of Police reports, (1) under sec-: 
tion 157, (2) under section 168 and (3) 
under section 173. When a report is 
submitted bythe. Police under section 
157 the Magistrate on receiving it may 
either direct an investigation under sec- ' 
tion 159 or holda preliminary inquiry,, 
or [and this stems to have been over- 
looked. in the judgment in the case of, 
Ahmed Khan v: Emperor (1)] 
of .the.case in the: manner. provided 
by this Code." The lest words are, 
certainly. very comprehensive. F er 
I see no reason why.the Police reports . 
referred to in section 190, clause (6), 
should be confined. to reports under: 


` 
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Chapter XIV of the Code only and if 
such was the intention of the Legislature, 
apt words would have been ‘used to 
indicate it. e Section 190, Oriminal Prc- 
cedure Code, appears under the heading 
“Conditions requisite for initiation of 
proceedings" and I understand the 
words "Police report" in clause (b) 
distinguish it from a complaint or 
information lodged by a private person 
under clause (a). . I. do not,therefore, 
agree with the view expreesed in Ahmed 
Khan v.Emperor (1) that Police reports 
under section 190, clause (b), are restrict- 
ed to reports submitted by the Police : 
under section 173, Criminal Procedure 
Codé. "EN 

z.K. Reference answered affirmatively: 
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SIND JUDICIAL COMMIS-. ` 
SIONER'S COURT. 
CRIMINAL REVISION APPLICATION No. 116 

or 1920. |... 
October 17, 1921. s 
Present:—Mr, Raymond, A. J. O., and ' 
Mr. Aston, A.J. C. I 
. PANE M. VAZ—APpPLICANT 
versus 
EMPEROR-—OPrONENT. 
‘Evidence Act (I of 1872), s. 80—Confession of 
co-accused, value of—Corroboration—Intention— ` 
Ewidence of previous and subsequent transactions, 
admissibility of. 

A có ion of a co-accused is not made on . 
oath and its evidentiary value is very low. The 
statement of even an accomplice has a higher and 
more probative value than the’ confession -of a co- 
accused. [p. 890, col. 2] d - 

The Court can only “treat a confession of'& Co- 
acctised under section 30 of the Evidence Act as . 
Jending assurance to the other evidence against 
the co-accused; and a conviction based on the 
confession of 8 co-accused alone would be bad'in ' 
law. [ibid.] à 

By section 
conferred a diecretion upon the Court to take such _ 
confessions: into. consideration; The corroborative 
evidence: must, however, be cogent, and it must be 
corroborative cf the corpus dehwti. The question is I 
not whether the statement of the co-accused ig`- 
generaly true, but whether it is true in the - 

articular points which affect the persons who are 
accused by-him. [p. 880, col. 2; p. 891, col. 1.]. 


30, Evidence Act, the Legislature has 


, 
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"Emperor,v. Noni Gopal Gupta [Laht Mohan 
Chuckerbutty), 10 Ind. Gas. 582; 38 C. 559; 15 C. 
W. N. 583, 12 Or. L. J. 286, relied upon. . 

Per Aston, A. J. C.— Where the intention of 
the accused is a relevant fact, evidence of similar 
transactions both prior and subsequent to the 
alleged offence is admissible as evidence of in- 
tention. But such evidence is only evidence of 
intention; it is not evidence that the accused 
committed the offence with: which he 1s charged. 
[p. 891, col. 2], š 

- Queen-Empress v. Faeul, Rat Un Or. C. 312; Cr. 
Re. No. 66 of 1886 and Reg v. Parbhudas, 11 B. H, 


B. 758; 69 L J. Q. B. 
Oox O. 


` 150, relied on. 


Application for revision of an order 
of the City Magistrate, Karachi, dated 
the 29th July 1921. | . 

Mr.. A. W. Dalrymple,- for- the Appli- 


cant, i € 
Mr. T. G. Elphinston, Public Prosecu- 
tor, for the Crown. 
i s I JUDGE IE . 
Raymond, A. J. C.—This is an ap. 
Sinton: in revision by P. M. Vaz who 
was a clerk in the firm of Messrs. Ralli 
Brothers and who has been convicted 
under sections 381/109 for instigating the 
theft of what are called 'flimsies and 


sentenced to three months’ rigorous im-: 
> .prisonment. 


With the applicant Vaz, 
Luxman a peon in Ralli Brothers was 
tried jointly and he has been sentenced 
under section 381 to three months’ rigo- 
yous imprisonment. ' 

The charge against both the accused 
was in respect of the theft of certain 
flimsies as i have remarked. These 
flimsies are decoded cablegrams address- 
‘ed to Ralli Brothers which after their 
receipt are reproduced on’ flimsy paper 
and are sent enclosed in an envelope to 
the various heads of departmentsin Ralli 
Brothers for their information. After 
the flimsies have been perused they are 
returned to an employee in the office, 
Mr. Fegan for the purpose of. destruc- 
ion. Itis argued that the flimsies that 
were stolen are not property as they were 
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returned to Mr. Fegan for being destro y-* 
ed and all right of property in them waa 
abandoned. I cannot agree with this 
view. Though the heads of departments 
in Rallis after perusal of the flimsies had 
no further need ofthem, yet the firm of 
Ralli Brothers had not relinquished their 
fight of property in them. The object 
of the destruction was that there may 
be no leakage of the contents But Ralli 
Brothers’ right of property’ in them re- 
mained unimpaired. We are, therefore, 
quite satisfied on the evidence that -theft 
could be committed of thése flimsies, 
The accused Luxman made a con- 
fession wherein he admitted the theft of 
these flimsies but stated that he did so at 
the instigation of the applicant. The 
learned City Magistrate has relied upon 
the confession of Luxman as implicating 
the present applicant, and as -some in- 
dependent evidence was necessary in 
corroboration of this confessisn he has 
referred to thrae other items of evidence - 
against the applicant which, imhis opinion, 
corroborate the statement of the co- 
accused Luxman when he implicates the 
applicant. In the first place, it niust be 
remembered that section 30 of the Indian 
Evidence Act which renders admissible 
the statement of one accused against 
another co-accused, states that the Court 
may take into consideration such con- 
fession as against such other person as 
well as the person ‘who makes-it, A 
confession of the accused is not made 
on oath and its evidentiary value is 
very low. The statement:of even an 
accomplice has a higher and: more pro- 
bative- value than the confession of a co- 
accused. -Now, as remarked by Sir 
L: Jenkins in the Full Bench case 
of Emperor v Nani Gopal Gupta [Lalit 
Mohan Chuckerbutty] (1) comment- 
ing on the language of. section "30 
ofthe Evidence Act. “The Court can 
only treat a confession under section 30 
of the Indian Evidence Act as lending 
assurance to the other evidence against - 
the co-accused and à conviction on the 
confession of.& co-accused alone would 
be badin law.” By this section, the 
Legislature has conferred a discretion 
1) 10 Ind Cas. 582; 38 0.559; 15 O. W. N, 
693; 12 Cr. L. J. 286, t 


‘applicant. 
.had asked Lachman to supply him with 
_similarflimsies, that is not evidencein the 


,him flimaies. 
.that when the house of the accused . was 
_searched, an envelope used exclusively for 
‘transmitting. flimsies to the managers 


` goon after- the 


`x 
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‘upon the Court ‘to take into considera- 
tion such confession. The corroborative 
evidence must be cogent, and it must 


.be corroborative of the corpus delicti. 
-The question is not whether the state- 


ment of the co-accused is. generally true, 
‘but whether it is true in the particular 


-points which affect the persons who are | 


accused by him. 
Now the three pieces of evidence on 


‘which the learned City-Magistrate relies 
_ as affording corroboration of the accused 


‘Luxnian’s confession are (1) "witness 
Lachman another peon in the firm had 
been approached by P. M. Vaz for supply- 
ing him with flimsies." In my opinion, 
this evidence should not have been ad- 
mitted at all and I do not think it rele- 
vant to the charge aginst the present 
Assuming that the applicant 


present case that the applicant instigat- 
ed Luxman the co-actused to procure 
(2) It has been proved 


im the office was found. Again we are 
‘ofthe opinion that the finding of this 
-envelope does not, in any way, lend any 
corroboration to the confession made by 
Luxman as . having been instigated by 


. the present applicant. to secure certain 


flimsies for him. ` It must be borne in 
mind that-the applicant was not charged 
with the offence of theft but with insti- 

ating Luxman to commit a theft. @) 


hé evidence shows that when the appli- ' 


cant's house was searched à heap of burn- 
ing papers was found in the applicant's 


_kitchenand amidst these papers there was 


a flimsy. “Mr. Dalrymple who appears for 
the applicant denies the finding of -this 
flimsy in. this “burning heap” for he 


contends that, if: this flimsy was. found . 


as itis alleged to have been, it would 


have borne the initials of the Inspector | 
"who was present at the time of the 
search. Thereis, however, anotherstrong 


plece of evidence which makes me regard 
the finding of the flimsy. as very doubt- 
ful and that is, no mention of it is made 
in the Mashirnama that ‘was prepared 
accused’ 8 house was 
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searched.. I am, therefore, inclined to 
the opinion that the flimsy Exhibit 9 was 
not found in the house of accused: when 
it was searched. But ¢ven assuming, it 
was, this again is not corroborative’. 
evidence against the applicant of having 
instigated Luxman to commit theft. 
The result is that as against the appli- 

cant, there is only the confession of his 
co-accused which alone will not sustain a 
conviction. 


‘I would, therefore, reverse the. convic- 
tion and sentence by the City Magistrate, 
and direct the applicant to be acquitted 
and discharged. 


Aston, A. d. Go». would like to 
add one or two words in this matter. 
The prosecution have endeavoured to 
corroborate the confession of à co-accus- 
ed by evidence ofa similar transaction. 
In the old Bombay case of Queen-Em- 
press v. Fazul Rat (2), the Bombay High 
Oourt following the decision in Reg. v. 
Parbhudas (3) held that the evidence of 
similar wansactions ought to be exclud- 
ed from consideration on the ground 
that to hold that such statements proved 
cases of cheating against the accused 
would ‘be to find him guilty in those 
instances without a trial I think the 
decision overlooks the principle sub- 
sequently brought outin Reg v. Ollis (4) 
that evidence of similar transactions may 
be evidence of intention, even though 
the evidence by itself does not establish 
an offence. Later rulings show that where 
the intention of the accused is a relevant 
fact, evidence of similar transactions 
both prior and subsequent to the*alleged 
offence is admissible as evidence of 
intention [Emperor v. Debendra Pershad ` 
(5) Emperor v. Vakub Ali (6) Rex v. 


fisher "i But such evidence is ae 


(2) Rat. Un. Or. 0. Am Or. Rg. No. 66 of 1866. 

(3) 11 B. H O. 

(4) (1902) ? Q. É 738; 69 L J. Q. B. 918; 83 
L. T. 231; 49 W- R. 16; 64 J.P. 515, 19 Cox O. 
0.551, 16 T. L R 477. 

í 8) 3 ind. Cas. 691; 36 O, 573; 9 O. L J. 610; 

W. N. 973, 10 C. L, J. 91. 

MOREE Ind. Gas. 673; 34. 273; 15 A. L. J. 241; 


T gio) 1 K. B. n 79 L. J. K. B. 187; 109. 
C Gi; 74 J. P. 104; 20T. L, R, 122, 
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. evidence of intention, it is not evidence 


r 


‘that accused committed the offence 
with which he is: charged [Krishna 
Govinda Pal v. Emperor (8)]. 
to me to follow that the evidence relied 
in the case did not corroborate the con- 


` fession of the co-accused for it related to 


` entirely different transactions. 


` Z. K. Conviction set aside. 


8) 33 Ind. Cas. 303; 43 O. 783; 20 OC. W. N.. 


309; 17 Cr. L. J. 130 


———— 


ALLAHABAD HIGH COURT. 
OngrMINAL Revision No. 230 or 1924. 
June 4, 1924. ' e 
. Present :—Mr. Justice Boys. 
GANESHI AND aNOTHER—APPLIOANTS 
ver8uSe .. 
EMPEROR-Ovrrosrra2-PARTY, 


gend: in law, provided guilty knowledge ia 


J. 399, distinguished. 
Every case of this nature must depend upon its 
own facts. | : . i 
Criminal revision from an order of the 
-Bessions Judge, Agra, dated the 15th of 
April 1924. . ; 
Mr. J. M. Banerji, for the Applicants. 
` "The Assistant Government Advocate, 
for the Orown. 


` . JUDGMENT.—This is an application 


in revision of, an ordet of the Sessions 
Judge of Agra upholding a conviction 
under section 60 (a) of Act IVof1910, anda 
sentence of one year’s-'rigorous imprison- 
ment and a fine of Rs. 50, the conviction 
and sentence being in regard to the joint 
possession by the two applicants of cocaine 
The only point that has been or can be 
seriously pressed, apart from the question 
of sentence, is the question whether the 
finding that both the applicants. were in 

ossession of the cocaine is justifiable in 

w. Ihave been referred to the case 
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It seems- 


.in the house at the time. 


"or, 7 
A. I. R. (L) 513; 25 Or L. 


1994. 


of Khushi Ram v. Emperor (1) ‘and ° 


Alia v. Emperor.(2), & cease of the Lahore: 
High Court ; in the former cage a man 
was acquitted against whom the only evi- 
dence was that certain stolen "property 
had been foundin a box of which his 
wife kept the -key and the man was not 
- This is clearly 
distinguishable. In the Lahore case it 
was held that two persons living in the 
same house could not be convicted of 
the possession of a chhavi found some- 
where in thejoint house unles :posses-' 
sion was brought home to either’.one or 
other or both of them. That case again 
is clearly distinguishable In the persent 
case the cocaine was found in certain 
pots containing grain in a Bania's shop. 
It is proved that both the applicants, 


` who are brothers, were serving habitual- 


ly in the shop and the Magistrate con- 
cludes from this that they must have 
been daily handling the pots in question 
and that, therefote, the finding that both 
of them must have been aware of the 
existence of the cocaine there is justifi- 
able.. Every one ofthese cases must de- 
pénd upon its own facts. Here it seems 
to mean obvious argument, in support of 
the finding of the Magistrate that both 
of these men had guilty knowledge, that 
if either of them -was keéping the cocaine 
secretly intending to conceal and conceal- 
ing the fact from his brother, it is 
inconceivablethat he would keep it in a 


.place in which sooner orlater and most 


probably sooner his brother would be 
certain to find it. - I think, therefore, the 
conclusion that both the men knew of 
the presence of the cocaine there is jus- 
tifiable. Under the Amending Act IV 
of 1919 the maximum sentence of im- 
prisonment is one year. It does not seem 
to me that it is necessary, grave though 
the offence is, to give that maximum. in 
the case of the first offence. I reduce 
the sentence ofone year to six months. 
In other respects the conviction -and 
sentence will stand. : 
AR 0 Sentence reduced. 
(1) 67 Ind. Cas 338; 20 A. L. J. 162; 4 U. P. 
L. R (A.) 14, (1922), A. L R., (A) 83; 23 Or. L, 
(2) 77 1nd. Cas, 447; (1923) A. T. R. (L,.) 513; 25 
Cr. L. J. 399, DT 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIMINAL REVISION APPLICATION No. 61 
or 1923. 

July 3, 1923. 

Present :—Mr. Kennedy, J. O., 
and Mr. Raymond, A. J. G. 

MOTI walad JAROMAL--APPLIOANT 

E Versus 
EMPEROR—Oppongnt. 

Penal Code (Act XLV of 1860), s 879—Theft 
of cancelled currency note—Res nullius—Abandon- 
ment, 

A currency note cancelled by Currency Officer 
by tearing off certain significant parts as a'step 
towards its destruction by the further process of 
cutting it into pieces and then burning it, is not 
ares nullius, though in itself it has no value, and 
can form the subject of theft. [p 893, col. 1.] 

Pane M Vaz v. Emperor, 83 Ind Cas 889; 16 
8. L.R 197, followed. 

Emperor v. Preo Nath Chowdry, 99 O. 489, 
distinguished. ` 

It may be the intention of the owner of a 
moveable property. to destroy it, yet as long as 
the destruction or abandonment is not fulfilled, 
and as long as it is still in tge hand of the owner 
to counter-mand -such destruction or abandon- 
ment, the property is still the property of the 
owner, and the taking it out of his possession 18 


theft, and improper use of it is breach of trust. 


[p. 893, col. 2] 

Criminal revision against an order of 
the City Magistrate, Karachi dated the 
4th April 1923, 


Mr. Naraindas Vishendas, for the Appli” 
cant. 

-Mr. T. G. Elphigston, for the Crown. 

JUDGMENT.—In this case one Jalal 
was a coolie employed in the Currency 
Office. A certain note for Rs. 100 
was held up by the Currency Office for 
destruction. A part of the process of 
destruction had already been applied 
to this note. That is to say, it had been 
cancelled by tearing off certain signifi- 
cant parts and the further . process, 
namely, of cutting it into pieces and 
destroying it by burning was yet to be 
applied. Jalgl’s. business was to work 
the machine for the purpose of cutting 
up these notes. Instead of doing so, he 
abstracted this note and handed it over 
to the accused No. 2 for whom he 
occasionally worked as a coolie. Accused 
No. 2 attempted to get'it changed. y 

On these facts accused No. 1 was found 
guilty of theft ofa cancelled currency 
note, accused No, 2 of assisting in the dis- 
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possing of this Gurrency note knowing it 
to be stolen property. : 

Accused No. 2 applies here in revision 
and his grounds are twe. In the first place 
he says that the currency note being 
cancelled was valueless and being 
ordered to be destroyed was res nullius 
and, therefore, could not be subject of 
theft. This view receives & certain 
amount of support. Cf. Emperor v. Preo 
Nath Chowdry (1). But, with reference 
to the actual facts of this case, it is 
impossible to find that this note was 
res nullius or that its theft isa matter 
of such small importance that the Court 
should not punish it, 

A very clear distinction must be drawn 
between an intention to destroy and to 
abandon and an actual destruction and 
abandonment. The very fact that the 
owner of the property intends to destroy ` 
or abandon that property and hands it 
‘over to some «person to effect these 
purposses is in our opinion, & clear 
indication that, he still maintains 
his rights as the owner of that 
property and that those rights subsist 
until the abandonment or destruction is 
completed. Vide Pane M. Vaz v. Emperor 
(2. As long as the destruction or 
abandonment is not fulfilled and as long 
as it is still in the hand ofthe owner to 
counter-mand such destruction or aban- 
donment the property is still the property 
of the owner and the taking it out of 
his possession is theft and improper use 
of it is breach of trust. Therefore, we 
think until the currency note was no 
longer in charge of the Currency Office 
or its employees this piece of paper- was 
still the property of the Crown although 
this piece of paper had ceased to bea 
convertable currency note. 

It is true that this piece of paper had 
in itself no value but that does not make 
the offence of stealing it an offence which 
can be dealt with as an offence of no 
importance so that punishment should 
not be inflicted upon the thief. A piece 
of paper on which is written some import- 
ant military or political secrets has also 
no cash value but it cannot be-said the 
theft of such a document is insignificant 


(1) 29 O. 489. 
(2) 83 Ind. Cas, 880; 16 8.-L, R, 197. 
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and it is obvious enough why the Cur- 
‘rency Office should object to a note 
cancelled but still capable of deceiving 
passing into the Hands of the public. 1t 
is impossible, therefore, to treat this as 

& trivial theft. - j 

The next point taken by the accused 
is that even assuming that Jalal was 
guilty of theft, he himself had no ground 
to suppose that the property was stolen. 
Itis, however, rather diffieult for him to 
expect the. Court to believe that he 
imagined that Jalal a poor coolie could 
be legitimately in possession of Rs. 100 
-note or that accused took no steps to 
. verify what the value ofthe note which 
he attempted to change was. There is 
not the faintest doubt he was aware 


. that Jalal was not honestly in possession, 


of that note and, therefore, he bas been 
. rightly convicted under section 414. 

e think if necessary to express an 
opinion that accused No.1 appears to 
have been guilty of a somewhat ag- 
gravated- breach of his duty and it is 
. hoped that if such derelictions are proved 
against other persons employed in the 
Currency Office, the sentence passed 
‘against accused No. 1 in the present 
case will not be taken a3 a precedent. 

We dismiss the revision application. 


s.p. Revision application dismissed. - 
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RANGOON HIGH COURT. 
CRIMINAL APPEAL No. 466 or 1924. 
May 12, 1924. 
Present:—Mr. Justice Carr. 

A. V. JOSEPH-—APPELLANT 

- versus 
J. L. LAMMOND— RESPONDENT. 

‘Railways Act (IX of 1890) ss. 3 (7), 148— 
Sleeper passing officer, w y atlway servant’, 

A sleeper passing officer of a Railway 18 employ- 
ed in connection with the "service" of Railway 
and is, therefore, & “Railway servant” within the 
. meaning of section 3 (7) of the Railways Act. [p 895, 

1.1. N ë 
E Appeal from an order of the the Sub- 
Divisional 
in Criminal Regular - No. 1560 of 1924. 

Mr. Chari, for-the Appellant; : 

Mr. McDonnel, for the Respondent. 
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Magistrate, Rangoon, passed ` 


TLOM- 


ORDER.—The appellant, A;'V. ° 
Joseph held a contract for-the supply 
of sleepers to the Bengal Nagpur Rail- 
way Co, Ltd. He is being prosecuted 
for-fraud in connection with that con- 
tract. The case was sent up for trial 
under section .420, Indian Penal Code, 
but a charge has been framed under 
section 468, Indian Penal Code, which 
is within the cognizance of a First Class 
Magistrate. 

The complaint was made to the Police 
by Mr. Lammond who is a European, 
while the appellant is an Indian. The 
appellant claimed under section 443, 
Criminal Procedure Code, to be tried- 
under the provisions of Chapter XX XIII 
of the Code, which if applicable, compel 
& Magistrate if he does not discharge 
the accused to commit him to Sessions 
fortrial Iu Rangoon this would mean 
that he would be tried by a Jury. ` The 
Magistrate rejeqted this claim "and this 
appeal is filled under seetion 443 (2), 
Criminal Procedure Code. 


The only question is whether Mr. Lam- 
mond is à complainant within the defi: 


- nition in section 444, Criminal Procedure 


Code, and this narrows itself down to the 
question whether he isa “Railway ser- 


-vant" as defined in section 3 of the Indian 


Railways Act, 1890, clause 7, which says: 
"Railway servant" rgeans any person 
employed by & Railway Administration 
in connection with the “service of 4 
Railway.” i 

Mr. Chari’ refers to certain clauses in 
the contract between the appellant-and 


the Railway Co., which provide for the 


appointment of asleeper passing officer. 
by the Chief Engineer of the Burma 
Railways and for the payment by the 
appellant of part of such officer's re- 
murneration in the form `of a fee of Rs. 20 
for each 1,000 sleepers rejected in excess 
of 10 per cent. of those presented for 
examination. He says alsó that the 
Railway Company pays a certain amount 
for .each sleeper passed, but I do not find 
this in the contract. Mr. McDonnel on the 
other ‘hand says that Mr. Lammond, who 
is the sleeper passing officer, is paid a 
fixed salary of Rs. 1,000 permensem. I 
do not think..this question is of any 
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"importance. Ar employee may be paid 
8 fixed salary or by time or by the piece 
but the mode of payment does not affect 
the fact that he is employed. 

That the appointment or nomination is 
to-be made by the Ohief Engineer of the 
Burma Railways also makes no difference. 
Tt is clear on the contract that the Ben- 
gal Nagpur Railway Co., anthorises the 
Chief Engineer, Burma Railways, to act 
on their behalf in this matter. : 

I think there can be no question that 
Mr. Lammond is employed by the Bengal 
Nagpur Railway Co. 

It is further contended that his em- 
ployment is not "in connection with the 
service of the Railway." Mr. Chari has 
not made himself very clear’ on this 
point. As far as I understand him he 
would limit the word "service" to the 
actual running of the trains. I cannot 
accept this very restricted meaning for 
the word. Section 148 of the Railways 
Act makes section 3 (7) applicable to a 
Railway under construction and in the 
earlier stages of construction there can 

- be no running of trains. ` 

my view the word “service” hasa 

much wider meaning than this, and 

necessarily includes the maintenance of 
the permanent way. For that mainte- 
nance itis necessary to provide Sleepers 
and it is also necessary to ensure that 
the sleepers are*sound and of good 
quality, It follows that a person em- 
ployed so as to ensure the quality of the 
sleepers is employed in connection with 
the service of the Railway. 

I hold, therefore, that the decision of 
the Magistrate was correct, 

The appeal is dismissed, 

H. B. Appeal dismissed. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CONFIRMATION Cass No. 7 or 1921. 
October 20, 1921. . 
Present:—Mr. Raymond, A. J. C. 
i and Mr, Aston, A. J. O. 
DINU son or JIO—APPELLANT 
BN oes versus š 
EMPEROR— OPPONENT, 
Criminal Procedure. Code (Act Y of 1898), 
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f 
8. 9,9—Ezamination of accused—Case triable by 
Sessions Court—Failure of Committing Magistrate 
to examine accused, fect nf. 

It is highly flesirable that 4Dommitting Magis- 
trates should adhere to the provisions of section 
342 of the Criminal Procedure Code, and examine 
the accused after the prosecution case haa been 
concluded. In 8 case exclusively triable by the - 
Sessions Court, however, it is the latter urt 
that tries the accused and calls upon him for his 
defence, and it is that Oourt that must Strictly . 
conform to the provisions of section 342, and if 
this is done, the failure of the Committing Magis- 
trate to examine the accused does not vitiate the 
trial. [p. 896, col. 2; p 697, col. 1] 

Ganga Saran v. Emperor, 59 Ind. Oas, 850; 22 
Or. L. J. 146; 19 A. L J. 6, Rameshwar Singh v. 
Emperor, 60 Ind. Cas. 659; 22 Cr. L. J. 239; 9 P. 
jr 741; (1922) A. L R. (Pat) 299, dissented 

m. 


Appeal from the decision of the Ses- 
sions Judge, Hyderabad. I 
; Mr. Tahilram Maniram, tor the Appel- 
ant. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 

JUDGMENT.—A preliminary ob- 
jection has been taken in this appeal 
which comes before us also for.confirma- 
tion of the sentence of death passed on 


the appellant that the proceedings in the 


Committing Magistrate's Court were not 
complete before the appellant was com- 
mitted to stand his trial in the Sessions 
Court, Hyderabad inasmuch as the 
Committing Magistrate failed to comply 
with the provisions of section 342, Cri- 
minal Procedure Code, and hence it is 
alleged that the trial of the appellant in 
the Sessions Court was ilegal and the 
case must be remanded to give an 
opportunity to the Committing Magis. - 
trate to complete the preliminary inquiry 
in accordance with Law. I appears 
irom the diary of the Committing Magis- 
trate that the appellant had been chal. 
laned by the Police on the 22nd April 
1921, the case was adjourned to the 25th 
April 1921, when a witness Sadoro was 
examined for the prosecution and the 
Magistrate then examined the appellant 
who pleaded guilty. The case was then 
adjourned to the 7th May on which day 
the Magistrate examined the remaining 
prosecution witnesses except the Doctor; 
and after examining the latter individual 
on the 14th May committed the appel- 
lant for trial to the Sessions Court 
without further examining hit, and it 
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is this failure on the part of the Magis- 
trate that is complained of as invali- 
dating the proceedings. 

"The first part* of section 342, Criminal 
Procedure Code, which is the section 
relied upon by the appellant's Pleader 
“may be divided into -two parte, the first 
part empowers a Court at any stage 
.of an inquiry or trial to put such ques- 
tions to an accused person as the Court 
considers necessary, the second part 
renders it imperative for a Court to 
question the accused generally on the 
case after the witnesses for the -pro- 
gecution have been examined and before 
he is called on- for his defence. Mr. 
Tahilram for the appellant contended 
that the Committing Magistrate com- 
mitted an illegality in examining him 
after the evidence of only one witness 
for the prosecution had been recorded 
and in support of his contention, relied 
on two cases Ganga Saran v. Hmperor 
(1) and Rameshwar Singh v. Emperor (2). 
ln the first case the accused was ex- 
amined after the evidence of the com- 
plainsnt had been taken and in the 
second case the accused was examined 
before allthe witnesses for the prosecu- 
tion had been examined, and it was 
held that this was an illegality that 
vitiated the trial, We must respectfully 
differ from both these judgments aa 
the learned Judges seem to have over- 
looked the first part of section 342 
which vests a Court with the power of 
putting questions to the accused at any 
stage of a case, and we cannot agree 
with the view that a Court has committed 
an ilegality if it questions an accused 
' person either-after the complainant has 
been examined or before all the evidence 
for the prosecutioa Fas been recorded. 
Indeed it appears to us that it may 
often be very desirable that an accused 
should be asked certain questions at 
an early stage of the case and before 
all the prosecution evidence has been 
recorded as this may tend to avoid the 
introduction into the case of a mass of 
evidence which is unnecessary. Of course 


(1) 59 Ind. Cas. 850, 22 Cr. L, J, 146; 19 AL, 


^6 60 Ind. Cas"659; 22 Cr. L, J, 259, 2 P. L, 
T. (4i; (1922) A. L R..(Pst.) 299, ‘ 


` 
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any questions put to an accused-by a” 
Court in the course of an inquiry or 
trial does not dispense with the neces- 
sity of examining the accused after all 
the witnesses for the prosecution “have 
been examined and he is called upon 
for his defence. The provisions of the 
second part of section 342 are not per- 
missive and ths accused must be afforded 
an opportunity of enabling him. to 
explain any cirumstances appearing in 
the evidence against him, The question 
that arises in the present case is, was 
the Committing Magistrate in error in 
not examining the accused after the 
prosecution evidence had been conclud- 
ed? Theanswer to this question must 
depend on the nature of the inquiry 
held by the Committing Magistrate. The 
case against the accused was one of 
murder exclusively triable by the Ses- 
sions Court, and the Committing Magis: 
trate’s power was confined in the pre- 
liminary inquify to the consideration of 
the question whether a prima facie case 
against the accused had been made out 
to justify a committal. Now it is 
important to remember that the second 
part of section 342 makes the examina- 
tion of tne accused obligatory after all 
the witnesses for the prosecution have 
been examined and before he is called 
on for his defence. A Oourt is not bound 
to examine an accused after all the 
prosecution witnesses have been examin- 
ed if it comes to the conclusion that he 
should not be called on his defence. 
By parity of reasoning, therefore, as the 
Committing Court does not call upon 
the accused for his defence as it is not 
competent to try the case, it is not 
obligatory on it to examine the accused 
after the evidence of all the prosecution 
witnesses has been recorded. No doubt 
a Magistrate may, under section 212, 
Criminal Procedure Code, examine defence 
witnesses in a preliminary ,inquiry 
but this is for the purpose of ascertain- 
ing whether prima facie case bas been 
made out to justify .a committal. In a 
case exclusively triable by.the Sessions 
Court it is this Court that tries: the 
accused and calls upon him for his de- 
fence and the Bessions Court would have 
to strictly conform. to the provisions 
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| of section 312 and, in the present case, 


the Bessions' Court ' did examine ‘the 
accused. In this view it becomes un- 
neceàsary to. discuss the other rulings 
cited by. Mr. Tahilram. We may remark 
that it is highly desirable that Commit- 
ting Magistrates should &dhere to the 
provisions of section 342 and examine 
the accused after the prosecution case 
has been concluded. ; 

We, therefore now proceed to hear the 
appeal i on the merits. 

Preliminary objection overruled. 
ZK. 


SIND JUDICIAL COMMIS-. 
‘SIONER’S.COURT. . 
‘CRIMINAL REVISION APPLICATION No. 100 . 
or 1921., 

i ‘Ocicber 17, 1821:,:. 
e :—Mt. Raymond, A.C, and 
| Mr. Aston,:A. J, C. 
 ALLAHBACHA YO AzpuroaNr. 
s versus, e : 
HMPEROR—Opponsnr. 
Sind Ear Eee dine (re .of 1896), s., 9 
ward, validi . 
d dd recognised" hy the "Legislature . 
88 falling within ihe category of contracts `[p. 898, 


col 1. 
A person whose estate : is under the msnáge-. 


ment of the Manager“ Sind Eneumbered “Estates I 


cannot enter into hny contract. involving him ım- 
any pecumary liability, and this applies to surety~ 
bonds entered into: by him. -.A surety-bond enter. 


ed into by suck ja person ‘cannot, thereforé, ds 


enforced against him , [p. 898, col 1) à 

Appliéation,, for revision against ' &-' 
décision of ihe Distriot 
Hyderabad. 
` Mr.T'.G. Elphinston, Public Prosecutor, 
for the Applicant.” . 

Mr. C. M. Lobo, First’ Assistant Public 
Prosecutor, ue the Crown. 

JUDGMENT;--This is an TETTA 
tion in revision arising out of the follow- 
ing -facts:—., ` 

Dae Said Khan son of Nabibux Khan 
was.sent up for trial before the City 
Magistrate, Hyderabad, under section 110 
of the Oriminal Procedure Code. The 
applicant, Allabibachayo, stood surety for 
the attendance of Said Khan during the 

57. 
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Magistrate, 


b $ 


-— in ‘Court. ‘Said Khan hds 
&bseonded. The -City Magistrate has 


thereupon: forfeited the bond entered into 


by the app?icant and hae called upén him 
to pay-upthe amount of thé'bond and has 
issued & warrant for the attachment of 
his property. At‘the time, thé applicant 
executed the surety-bond, his estate was 
under the.Manager of Sind Encumbered 
. Estates. “It is contended by-Mr. Elphin- 
‘ston-who represetits the applicant that 
the applicant was and is-in ternis of 
section 9 of Act XX ‘of: 1896 incom- 
petent to enter-intd -any contract iñnyolv- 
ing him in. a pecüniary liability during 
the period-that his estate js under man- 
agement and consequently: the surety- 
bond entered into by him is- not‘ bitid- 
ing.upon him. ‘At the ‘time thé City: 
Magistrate passed the. order for thé ats 
-tachment of the.property, apparently his 
attention -was.drawn -to“the ‘fact that it- 
was under the, Manager Encuinbered 
Estates: in: Sind, ‘but he seéms to have 
` brushed aside. the objection raised "by | 
saying. that. -the persons, "who stand 
sureties must take. the- ‘consequences ` of 
their acts. An appeal against. his-order 
Awas filed before.the District Magistrate, . 
Hyderabad; and he-aftér’ hearing the ` 
` Pleader.for the- applicant and the ‘Public 
Prosecutor was of. the opinion that the 
, transaction like the oneentered into by . 
` the .applicant-was not-in the nature of a 
“contract and, therefore; not coveréd by 
‘section 9 of the Sind Encumbered 
Estates‘Act.- It is under these circum- 
‘stances that the applicant has come in 
revision before us to set aside the order 
of the District Magistrate, Hyderabad. 
This is a peculiar case and not covered 
by any authority. But we think, there 
can be no doubt that the bond as execut- 


' ed by the. ho applicant į in this case is a. con- 


"tract. does the*bond: amount. to? 
` It isan undertaking to Perform the pro- 
"mise of a third - ‘person in case of his 
default.- Accused; Said Khan, ‘had to 


` appear before the "Court on & particular 


day.. He was ealled'upon'tó provide à 
surety for his appearance and the appli- 
cant by his suretyship guaranteed at the 
risk of & penalty to produce the accused 
Sgid Khan in Court. This is what. is 
called a contract of -guarantee as defined 


v 
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under section 126 of the Indian Contract 
Act. Further, the use of the words ‘Bail- 
.Bond'in the exception to section 74 of 
the Indian Contract Act makes it per- 
fectly clear that a bail-bond is recogniz- 
ed by the Legislature as falling within 
the category of contracts, 

We are unable to find in the present 
case whether there was any misrepresen- 
tation practised by the applicant on the 
lower Court or not, for it is quite possible 
that the applicant was not aware that by 
reason of his estate being vested .in the 
Manager Encumbered Estates he was 
thereby debarred from offering himself 
as a Surety. We cannot, therefore, say 
that the applicant has by his conduct 
perpetrated any fraud. However, whether 
he has or has not the legal aspect of the 
case seems to us to be free from difficulty. 
A person whose estate is under the man- 
agement of the Manager Encumbered 
Estates cannot enter into any contract 
involving him in any pecuniary liability, 
and this applies to surety-bonds entered 
into by him. The result is that the sure- 
ty-bond is of no avail and with it the 
penalty in the surety-bond also fails. 

Under these circumstances, we must 
‘set aside the orders of the District Magis- 
trate and the City, Magistrate ealling 
upon the applicant to pay the sum of 
Rs. 300 and directing the attachment of 

. hia property in the hands of the Manager 
. Encumbered Estates. 


Z. X, Orders set aside. 
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CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE No. 140 or 1923. 
July 19, 1923. : 
Present :—Mr. Justice Newbould and 
Mr. Justice O. O. Ghose. 


. BARAT CHANDRA SEN—COMPLAINANT 


versus 
YAQUB-—Acouszp. 
Penal Code (Act XLV of 1860), s. 425— Cutting 
and removing dead hee—Mischief - 
The cutting and removal of a dead jack fruit 
tree do not amount to its destruction or_to such 
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a change in a property or its situation as destroyü , 
or diminishes its value or utility or affects it in- 
juriously, and do not, therefore, amount to an 
offence under section 425 of the Penal Code: ` 


Criminal reference under section 438, 
Criminal Procedure Code made by the 
Sessions Judge, Bogra, against an order 
of the Deputy Magistrate, Bogra, dated 
the 25th April 1923. ` 

Babu Satis Chandra Sinha, for the 
Complainant. I 

Babu Dinesh Chandra Roy, for the 
Accused. s 


REFERENCE.—“Under section 438 
of the Criminal Procedure Code, I have 
the honour to submit herewith the 
record of the case for necessary orders 
by the Hon'ble Court. . ' 

The case for the prosecution was that 
one Kishori Mohan was a Bhuggattar- 
dar under one Jogeshwari Gupta in 
respect of his homestead piece of land, 
that Kishori Mohan was at Nawadip 
for some time* and that his brother 
was placed in charge of that bari, that 
one day in last November the landlord 
had a jack fruit tree worth Rs. 15 or 
Rs. 20 removed from the bari through 
his servants and that the servants thus 
committed an offence under sections 426 
and 352 of the Indian Penal Code. i 

The defences werethat the treeremoved 
was a dead one, that the tree was remov- 
ed under the orders of the landlord 
who was entitled to it, that the servants 
removed it bona fide withoutany criminal 
intention, that Kishori had left and had 
disposed of the bam and that the land 
was in khas possession of the landlord. 

The learned lower Court. found that 
the tree removed was a dead one, that 
the brother of Kishori was in charge 
of the bari, that it was not in posses- 
sion of the landlord and that the servants 
must have shared the criminal intention 
of the master. He accordingly con- 
vieted one of the accused under sec- 
tion 426 of the Indian Penal Codeand 
sentenced him to a fine of Rs. 10. Š 

The case was tried summarily, It 
seems to me that the conviction is bad 
inlaw &nd should be set aside on the 
following among other grounds :— 

(1) The facts proved and found do 
not constitute an offence under section 
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e 426 of the Indian Penal Code. The 
cutting and removal of'& dead jack 
fruit tree do not amount to its destruc- 
tion or to sucha change in a property 
or in its situation thereof as destroys 
sor diminishes its value or utility or 
affects it injuriously. A dead jack 
tree cannot be of less value or less 
ultility simply because it is cut 
and removed. It can only be used as 
timber-or fuel wood. It can be used 
for those -purposes only after it is cut. 
Such being the case the cutting and 
removal do not amount toa mischief as 
contemplated by section 425 of the 
. Indian Penal Code. . S 

(2 The Trying Magistrate was wrong 
in holding that & servant must neces- 
sarily share the criminal intention of his 
master. An absence of a finding that 
the servant himself intended to cause 
loss or damage vitiated the conviction 
under section 426 of the Indian Penal 
Code. The facts of- the case would 
show that the servants had probably 
no dishonest intention in cutting and 
removing the tree and that his conduct 
was bona fide. 

(3) As a number of intricate questions 
‘of law were involved this summary trial 
was bad, 


(4) The dispute was of a civil nature 
and the parties should have been referred 
to the Civil Court” 


JUDGMENT.—We agree with the 
learned Sessions Judge that the convic- 
tion of the accused for committing mis- 
chief cannot he upheld. We accordingly 
set aside the conviction of the accused 
Yakub Taluqdar and acquit him of the 
charge of having committed mischicf; 
and we direct that the fine, if paid, be 
refunded. ; . 


- 


K. 8. D. - Reference acquitted, 


INDIAN CASES 


"which renders the use of a warrant ob 


- but notin the legitimate exercise of 
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SIND JUDICIAL COMMIS- 

. SIONER’S COURT. 
Criminae AcquitaL ApPEAL No. 32/2 
; oF 1921. - 

x August 25, 1921. 
Present:—Mr. Kennedy, J. C., 
and Mr. Aston, A. J. O. 

EMPEROR—APPLIOANT 

; versus. 

GULABRAI AND ANOTHER—OPPONENTS. 

Income Tax Act (VII of 1918), s. $0—Bombay 
Land Revenue Code (Act V of 1879), 8. 154— 
Arrears of Income Tax, recovery of—Procedure— 
Warrant, whether necessary —Distraint— Attachment 
—Attaching O , whether bound to give receipt— 
Penal Code (Act XLV of 1860), ss. $82, $02— 
Siezure of property from Attaching Officer—O ffence 
—Good faith, 

The combined effect of section 36 of the Income 
Tax Act and section 154 of the Bombay Land Reve-. 
nue Ood», is that the Collector may recover 
arrears of Income Tax by causing the defaulter's 
moveable property to be distrained and sold. [p. 
901, col. 1.] : TEC 

Under section 154 of the Bombay Land Revenue 
Code, cash and partichlarly Ourrency Notes may be 
distrained and sold. [ibid.] Eo, ak 

No warrant is necessary toenable a Lapedar or 
a Munshi who can read and write and who is 
acting under theorders of the Collector or the 
Mahalkari to distrain [ibid.] 

The form of warrant provided by the Incoms 
Tax Act is for the convenience and instruction of 
Revenue Officers, and there is nothing in the Act 
ligatory. If 
a warrant is issued itis expsdient to issue it in 
the form as appended to the Act, but this does not 
take away from the Collector the right to collect 
Income Tax-without that warrant. [ibid.] 

There is nothing in the Income Tax Act or the 
Bombay Land Revenue Code which renders it 
Obligatory for the person who actually effects an 
attachment to give a ut in respect of the pro- 
perty attached. [p. 901, col. 2.] í 

O*iter.—When an attachment has once bsen 
effected without any protest being made by the 
owner of the property attached, and the Property 
has _into the possession of the Attaching 
Officer, and the Attaching Officer has left the pre- 
mises, it 18 not permigsible that any person.should 
remove the attached property from the custody of 
the Attaching Officer, under the pretext that the 
warrant of attachment was illegal. [ibid] 


Per Aston, A. J. C.—Where a public servant is 
acting in the legitimate discharge of his public 
functions and is-hurt, the offender is guilty of one 
of the special see Toelating. to publie feb ep 

ic servant Is ac le ` 
But where the pu this “polis 
functions, the offender will not be guilty of any of 
the special offences but of causing hurt or assault 
as the case may be. |p. 903, cols. 1 & zl . 
Where persons who are being tried on a charga 


‘of robbery are able to establish that they had 


acted bona fide in the assertion of a claim or 


tub! 
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theft “and robbery -imply ‘dishonesty and” à dis- 
honest mind in the -offender. [p. 903, col 2.] 
Odse-law discusseg. Da Du 
Appeal against àn'order of acquittal 
passed by the Sessiohs Judgé, Sukkur. 
` -Mr. T. G. Elphinston, Public Prosecutor 
for Sind, for the Crown, ` ` 
' Mr. C-:M. Lobo, for the Opponents. 
JUDGMENT. 
. Kennedy, J. C.—In this case Gulab- 
rai and Khemomal (together -with five 
‘other persons) were committed to` the 
Court of Sessions Judge.of Sukkur, tinder 
-& charge of dacoity. They were acquit- 
ted of that offence by thé learned Sessions 
Judge of Sukkur (contrary to the épin- 
ion of the Assessors as regards certain 
of the accused). The Crown has appealed 
now here in respect of these two accused 
‘accepting the acquittal of the remaining 
"five. I : i 
.. Phe facts leading up to the case are 
these. One Pirumal Who was assessed 


under the Income Tax Act for reasons .. 


best known to him did not pay his assess- 
‘ment and fell very much into arrears. 
The- complainant Teckchand; who was 
an Income Tax clerk working under the 
“superintendence of the Mukhtiarkar of 


, Shikarpur, reported the fact that Pirumal ` 


was: in arrears, and asked for a warrant 
of attachment, armed with which ‘war- 
rant and accompanied by a Government 
peon of the kuicheri aŭd an Income 
Tax Bailiff went to the shop of Pirumal. 
They went upstairs. They did not find 
 Pirumal. They found the accused Nos. 2 
&nd.3, accused No. 2 being the servant 
of Pirumal and accused No. 3 being his 
Gumashta ‘partner, and others. Demand 
was made, for the arrears and the pèr- 
sons present refused to pay and directed 
the ‘clerk to ‘proceed according to law. 
The mashirs then collected and Teck- 
chand explained the warrant to the ac- 

` cused arid ‘proceeded to attach a box that 
was lying there. Accused refused to 
give the key. Teckchand thereupon 

` “broke open the lock, took out its contents, 
which were in cash (rupees and notés) 
amounting to Rs. 901-9-0. A mashirnama 
was then drawn up and signed by the 
mashirs in presence of the*clerk, Mukh- 
„tiarkar's peon and the bailiff, The money 
“was then put into & ‘cloth’ Pag. The 
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right, they are entitled to an “acquittal, as both , 


ay 


valid "warrant in accordance with the 
form “given in the schedules in the In- : 
come Tax Acts. It appears that up to 
recently the Mukhtairkar of Shikarpur 
"Has done the wórk of Income Tax Col- 

lector both of tlie tewn and the Talika 
- Of Bhikarpur. But recently'&.Beparate 

Collector, of Income: Tax has been. ap- 

pointed for, the town of Shikapur. This 

Collector had not at that time when this 
. incident took place been provided with 

‘a seal of his. own,and he wis; usihg 
the seal'of the Mukhtiarkar, which ig 

obviously not his seal and did not. pur- 
^ port to be his seal. Mr. Mirza the Income 
Tax Collector is not the Mukhtiarkar- 
of Shikarpur. There is clearly. a digcre- 
pancy between the sea} and the signa- 
ture. 

‘It might be interested to discuss the 
various views that various Courts from 
time to time have held as to what pro- 
tection the law affords to the official 
who is acting under an invalid warrant. 
In my opinion it is not necessary, to do 
so in the present case, because I do not 
think under theIncome Tax Act a warrant 


. Ñ 
t 
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° is necessary at all. Under section 36 of the 
-Income Tax Act, the Colleotor "máy re- 
‘cover arrears' of Income "Tax as if they 
‘were arrears of. land revenüe. Turning 
then to:the Land Revenue Code (Aot V 
. of 1879) ‘in section 154 we find that thé 
. Colleetor may cause the defaulter's move- 
able property to-be distrained and ‘sold. 
‘Such ‘distraint: shall be made by such 
officers or class of officers - as.the Com- 
missioner under the orders of Govern- 
ment -may from time to time direct and 
we: find ‘under Government Resolution 
No. 3396 dated 13th June 181; that 
distraints under this.section may be made 
in Sind by any Tapedar ór Munshi pro- 
yided that he can read and write. 
Further in Government Resolution No: 
1302 dated the 15th February 1889, we 
find that the Code does not-require any 
standard form of. warrant for distraint 
nor -is sucha form necessary or-expedi- 
ent: for use, by: Revenue‘ Officers. “The 
order of -distraint may*take the form òf- 
an ordinary order in the course-of ‘or- 
dinary: correspondence.’ “It seems; there- 
fore, clear that, no warrant is necessary 
to enable a Tapedar -or & Munshi- whó 
can. read and write ‘and. who is-acting 
under: the orders of the Collector or the. 
Mahalkari to: distrain:- v There - is no 
doubt- that. Teckchand' Munshi was a 
dee who could read: and write ‘and 


that -lie was authorised: to act by. thé. 


Collector. ‘under ‘thé general. powers 
delegated to-Mamlatdarsand: Mahalkaries 
under Gavernment ‘Resolution No. 5954 
dated 31st August 1891. Tt is faintly 
argued thatzgection. 154 is not applicable 
tio. cash, -but -itt is: now well-established: 
that under that section: cash and parti- 
cularly. Currency .Notes (being moveable 


Z e 


property and:liable.to sale) may be. dia- 
trained and sold; «| ^^ 2° - «€ 
. It is true that the Income Tax .Act 
provides a fogm of warrant: But that-is 
for the convenience and instructions for: 
the Reveriue Officers and there i8 nothing - 
in the Income Tax’ Act which renders. 

‘the form. obligatory. Of ‘coursé, ’ ifa 
warrant. is issued it is expedient to issue" 
it in. the :form-ag appended to the Act.: 
But.this .daes not take «away. from; the. 
Collector the right to collect the Income’ 
Tax without-that warrant. . ^. . ` 


M rud + ux D: 
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Further in my opinion, even if the 
warrant ‘had'béen .neceésary tho accused 
Were ‘in ‘no’ way. justified in recovering 
from’ the: custody of the Revenue Off: ` 
cers property ‘which they bad already 
attached. ' It is arguable that a propertv , 
owner is entitled to réàist the execution 
of an' illegal “warrant of attachment: 
But when ‘the ‘attachment is once effected 
without any protest’ being made by the 


property owners, and when that proper” 


ty had passed into the possession’ of the. 
Attaching Officer, and when the Attach! 
ing Officer has left the premises it .seéms 
to'me not permissible tliat „any person 
should: remove the attached 'property 
from the custody of the Attaching Offi- 
cér. , To hold o£herwisé will be to opena 
door to serious inconveniences. At what 
point does the right ^of^the' property 
owner. to recover property illegally at~ 
tached cease ?-- May he; e; g., break into & - 
Government Tré&sury by night'with an’ 
armed band and recover illegally attach- 
ed property. It séems:to ino a clear 
line is to be-drawn ' àt- tlie point at 
which the property ‘passes out of the, 
possession of the owner into the posses; 
sion’ of.'tHe Révenüe' Official, I’ think, 


therefore, as regards this’ warrant. quest 


tion thé defencé of the accused is not’ 
valides í oue acis Oe E dun 
- Thé next point taken by ‘the accused is - 
this, that'the accused rightly asked for . 
the receiptand-the Karkun failed'to give 
them a receipt. Even if that be &o,l 
very much doubt that they were entitled 
to use force to recover from the posses- 
sion of ‘the ‘Income Tax Official property 
which was taken possession of. - But, asa 
matter of fact, it'appears to me that 
there is nothing in thé Act which ren- 


_ ders it obligatory for the person who is 
. actually effeeting-the attachment to give 


a receipt. ‘Neither’ in the Iücome- Tax. 
Act nof ‘in’ thé’! Land Revenue" Codé: 
does there appear any-^provision' for’ 
any such receipt. The receipt“ reférréd 
to in'sectjón 58'"of “the’Lahd Revenue 

de is a receipt fòr money “paid: 
to:.the-superior "Holder-of the ‘lana’. 
by am 'inféor: holdef‘and every such ` 
receipt shall-be conriter-signed by the vil- . 
lage -officer: The réceipt -coAfemplated 


- in the Income Tax Act under section 45 is 
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& receipt for the money paid into the office 
ofthe Collector and is to be given by 
the Collector or ‘the Cashier” when the 
payment is made or theseizure has been 
effected, and it is obvious as a general 
rule, there can be no question of receipt as 
such because when there is a seizure there 
is usually not a seizure of cash but a 
seizure of goods which have to be sold 
or valued. It is impossible to give 
the receipt in the form prescribed in the 
Income Tax Act in respect of the goods 
which are seized. Moreover, the form 
iven in the Income Tax Act is compli- 
cated one, and it would be impossible for 
any officer to give such & receipt at the 
time. It must be prepared in the office 
after consultation of the record and as- 
certaining, what exact amounts are due 
and what amounts have been paid in 
respect of the clause‘under which the 
yttachment is made. Ibis, I think, de- 
sirable that there should be some provi- 
` Bion in the Income Tax Act or in the Land 
Revenue Code for the giving of a ‘katcha’ 
receipt by the person who actually effects 
- the seizure or that there should be a pro- 
vision as in section 103 of'the Criminal 
Procedure Code by which a property 
owner would be entitled toa copy of the 
Mashirnama and a list of the property. 
„attached if he requires it. ‘But Ido not 
gee at present there is any legal obliga- 
. . tion upon anybody to give any receipt at 
‘all under the provisions of the Income 
Tax Act, and asI have already said that 
éven if there. were such a provision I 
doubt very much if the owner is justi- 
fied in removing the property from the 
custody of the Attaching Officer when he 
had seized the property. If there had 
been a statutory obligation on the Kar- 
kün to give & receipt, and he had failed 
to do so, the owners' correct course would 
have been to have taken measures open 
to him to punish. the Karkun and to get 
redress by an application to the clerk's 
superiors or by a civil suit or criminal 
prosecution as the case may be. This 
defencé has, therefore, it seems to me, no 
‘validity. It seems to me, therefore, that 
_it is.conclusively proved that these two 
persons against whom the acquittal ap- 
peal is filed with.the help of others . for- 
cibly removed certain cash from the 


ae 
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possession: of Teckchand and his satel- 
lites. Although.no doubt it would. have 
been possible (ifthe Crown had been so 
&dvised) to limit the prosecution of 
Khemomal and their friends to. the 
offence of assault or of obstructing a pub- 
lié servant in execution of his duty, it 
cannot be denied, in my opinion, that the 
action of these people does, strictly speak- 
ing, amount to an offence of robbery. We 
have the fact that wrongfulloss has been 
caused to Government. Rs. 900 which 
were legally taken possession of by the 
agents of Government were illegally 
taken back. Force was used to Teck- 
chand and his party to induce them to 
part with the possession of the property. 
So far, therefore, it seems to me to be a 
clear ease of robbery. It is said that the 
accused were acting under a belief that 
they were justified in taking possession 
of property unless the receipt, was .given. 
It is very doubtfal to me whether in. this 


case a mistaken conception of the law 
would turn an offence which is techni- . 


cally of robbery into something else. 
'T'here is, however, some authority forhold- 
ing that in certain cases absolute’ bona 
fide belief would have the consequence 
of reducing the apparant offence of 
daocity to some lesser offence.. But it is 
quite clear that the person who is setting 
up this plea should haye no dishonest 
intention at all. His bona fides must be 


perfectly patent from his behaviour be- . 


fore dacoity and after the offence. Here, 
however, we have the fact as I said’ that 
having carried off the property the ac- 
cused persons proceeded to conceal it and- 
instead of taking it back to Pirumal who 
was the owner, they concealed it with. 
Pessumal who was in no way entitled.to 
it and absconded, and this fact seems to 


me clearly to indicate that their minda 


are not free of guilty knowledge. "E 

: We, therefore, set aside the order of. 
acquittal -and convict 
robbery. ` ; 

Before concluding the 


the conduct of this. case -from the peon 
upto the Mukhtiarkar including the 
Committing Magistrate. We see no 


these persons `of. 


Befo judgment I ` 
think it should be stated that the 8es-' 
sions Judge has passed unfavourable re- ` 
marks almost on every body concerned in . 
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justification at all for any of these functions and is hurt, the offender is guilty ` 


strictures. 

Coming on now to the question of sen- 
tence I think on. the one: hand this is 
perhaps in the nature of a test case as to 
the legality of beating a Karkun who 
does not give a receipt for property at- 
tached. It is hoped that our judgment 
would sufficiently convince the people in 
Sind that such an action is illegal. On 
the other hand we cannot but view with 
disapproval the aetion'of the accused of 
this case as being one which might have 
easily led to serious consequences, while, 
therefore, we do not wish to pass & very 
serious sentence, we are not able to ac- 
cept the suggestion to inflict a nominal 
sentence in view of the trouble which has 
been already caused to the accused. We 
think, therefore, it is sufficient if we 
sentence Gulabrai son of Shamsing and 
Khemomal son of Verhomal to undergo 
simple imprisonment foy two months and 
each of them to pay & fine of Rs. 500 or 
in default to undergo further simple im- 
prisonment for one month and that is the 
order we pass. The money which was 
in the Sessions Court has now been re- 
covered by the accused by whom it is to 
be repaid and is to be delivered to Gov- 
ernment in addition to the fine. 
pose then it will be for the Crown to 
hand over the same to the legitimate 
owners (the Incbme Tax Department) 
who, no doubt, will credit it to the ac- 
count of Pirumal in respect of his arrears 
of Income Tax. 

-Aston, A. J. C.—I would like to add 
that, in my opinion, on the facts found 
the accused would be guilty both of 
robbery and apparently. .of causing hurt 
to-the public servant in the discharge 
of his duty as such public servant with 
intention to prevent him from discharg- 
ing his duty as such. The ruling cover- 
ing offences *under section 332 seems 
to me to be Reg. v. Roxborough (1) 
which laid down a principle which was 
followed in Queen-Empress v. Dalip (2) 
and in a number of other cases, namely, 
that where a public servant is acting in 
the legitimate discharge of his public 


` (1) (1871) 12 Oox C. O. 8 
(2.18 A. 210; A. W, N. (1896) 48; 8 Ind. Dec, 
(8.85 871, H " 


I sup-. 


of one of the special offences relating to 
public serwants. But where the public 
servant is acting bona fide but notin the 
legitimate exercise of his public func- 
tions, the offender will not be guilty of 
any of the special offences but of causing 
hurt or assault as the case may be. In 
this case the public servants were, in my 
opinion, acting in the legitimate dis- 
charge of their publie functions. 

With regard to the offence of robbery 


. had the accused been able to establish 


that they had acted bona fide in the as- 
sertion of claim or right, I think they 
would have been entitled to an acquittal 
on the charge of theft or robbery as both 
those offences seem to meto imply dis- 
honesty and a dishonest mind in the 
offender. There is no doubt a Bombay 
case in which this doctrine does not seem 
to have been followed, namely, Queen- 
Empress v. Gangaram Santram (3) but 
the principle was followed in Suraj Ali^ 
v. Arfan-Ali (4) a recent Calcutta case. 
It was also followed in Queen-Empress v. 
Khanderao (9) &nd in Queen v. Nobin 
Chander $ ) which was cited with approv- 
al in a Bombay case Queen-Empress v. 
Nagappa (7) and on this point the ruling 
of Coleridge, J., in Reg. v. John Reed (8), 

is, I think, impor tant. But the accused, 
idus opinion, have not succeeded in 
establishing that they acted bona fide. 
They, no doubt, rely on the evidence of 
one of the Mashirs but his original story ` 
does not support them and -the subse- 
quent conduct of the accused; in. my 
opinion, indicates that they were not 
acting bona fide. The accused, no doubt, 
did not cause hurt themselves but under ' 
section 34, they were, in my opinion, 
Jiable since hurt was caused in further- 
ance of the common intention to remove 
the property. 

- Z. K. Appeal allowed. - 


(3) 9 B. 135; 9 Ind. Jur. 313; 5 Ind. Dee. (x. s.) 
9. 


-(4) 86 Ind. Cas. 136, 44 O. 66; 20 O. W. N. 
1270; 17 Cr. L. J. 
(5) Rat. Un. Cr ° 700, Or. Re. No. 30 of 1891, 
6 6 W. R. 79-Cr. 
15 B. 344, 8 Ind. Dee (x. e) 234, 
8) (1842) Car & M. 308, 
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DAELÁH ‘BAD HIGH ‘COURT. 
- QORIMINAL EVISION Nó. 368 gr.1923. 
. Séptentber 17,1993. 
` Present :—Mr. Justice Sulaiman., 
` WALI MU MAD: /—ACCUSBD— p 
I ,, APBLIGANT E B 
E versus . D 
: EMPEROR— Orrosire Party. ¿s 
“Criminal Procedure Code (Act V of 1898), s8. 428, 
510—AppealAdditional evidence, when to- be 
admitted—Chemical Examiner, report of, 1 ad: 
mission of, mode of 
, Under section EU of the ` ode: of ‘Criminal Pro, 
cédure ‘any document purporting to be a report 
under the hand of a Ohemical er upon any 
ees duly submitted ‘to him for. examination and 
rt may be used as evidence in any enquiry, 
ial or other proceedi . This, however, does not 
imply that without tendering it in evidence it 
be made’ use of for the -first time in appeal _It-is 
a piece:of evidence. that does not require ‘any™ 
forma] proof, but-at the same time it must he ten- 
deréd as evidence and used as such, go that the | 
thay have @ chance of ‘questioning the! 
idéntity of the packets submitigd to the Chemical 
Ex&miner. [p. $05,col: 1.] 
~ Additions ‘evidence ought a to. be admitted ; 
n Bp) eal unless the 1 proyisions of section 428 of the 
Criminal Procédure Code are’complied with. [ibid], 
"Oriminal revision from’ an order of 
. thé: Additional Sessions Judge, Saharan~ 
pur, dated'thé 2nd- July 1923. : 
-Mes&rs. Mushtaq Ahmad and Hazari. 
Lal Kapur, for the Applicant. | - 
The’ Assistant ' Government Advocate, 


ü for the Crown. 


"JUDGMENT.- —This ige criminal z re-, 
vision, from. an appellate order, canvict- 
ing. the. accused , under section 60 (a)of 
the. Excise; Act for being - in; possession 
of, „cocaine. NN. 

The `. prosecution, , case was” that the 
aostised Was: caught red; handed by.a Con-- 
stable while he was buying beetles-and 
š three packets of cocaine were recovered. 
‘from him, ‘A number ot , witnesses were: 
produced to, prove. that three packets 
were recovered from the accused by: 
the Constable. „That evidence was believ- 
ed by the learned Magistrate. It now 
appears that some packets, alleged to 
have been those which, were, recovered 
from the ‘accused, were senton to the’ 
Chemical Examiner who sent a report 
-to the effect that they contained: cocaine. 
This report however was never formale 
ly tenderod ia evidence at the trial, 

- nor does it appear from the LE of the 
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. Procedure; 
` trate's remark i is not accurate. 


2 THRE i 


Trial Magistrate's. Court, P this fener 
was used as evidence in the proceedinga.. 
No- copy, pfit was ever placed on, the 
record of this ĉase.. In the. judgment: 
the. learned . Magistrate did. not even. 
refer to it, but based his finding that 
the packets, contained cocaine, on the 
ground: that the accused himself admits: 
that he had cocaine in-his possession. , “A 


` reference to the statement of. the accus+- 


ed,' recorded in the vernacular under. 
section 364 of the, Code "of Oriminal 
‘shows that the Magis-. 

Ín answer . 
to the question put to.him as to whether- 
the threa packets of cocaine were re- 
covered from him; he replied that three 
packets were recovered ‘from him, but- 
he went on to say,;thati they were handed ; 
to him by a man. named. Babu and- that- 
the;accused. did: not, , know: what these. 
packets actually. contained. . His state-: 
ment. should.. not, therefore, have been 


used! as an ‘admission that. he had. cocaine- ... 


in hisi. possession. Unfortunately, the; 
prosecution did not, take care. to see 
that the report was formally -tendered. 
in evidence, nor did; the Magistrate take. 
the ‘trouble to have «it: brought’ on the 
récord. Ij. the absence -of that-.report 


it is. impossible ‘to, say: that the powder z: 


in the packets was necessarily cocaine.: 


There. ig' apparently ne: other eyidence 
to show that any one, tasted: it,or.that.- 


any one was} satisfied ‘that these packets. 
contained nothing but.gocaine.: {:. 
The accused, however, was. “convicted,” 

and,an appeal was preferred, to the- Gourt 
below. Arguments were. heard on the; 29th: 
of June 1923 .when it was. pressed .on, his; 
behalf, that -there ^as. no, evidence. on- 
the- record to show that the packets. did; 
cdntain: cocaine.. ;,.On the: 2nd.-of July. 
the learned- Additional Sessions. Judge: 
ordered . tha,Government .Pleader to.: pros? 


duce: the: report, of the: Obremical:.Exa-.. 
miner., A report-was sent ` for; which: 
was on the record of another proceeding š 
aparty._ . 


to whitch the accused. was no 
After a perusal of this.report, and ap-- 
parently without any further argument, š 


and without any formal order.admitting -~ 


this additional evidenee, the learned Ad- 


ditional: ‘Sessions. Judge "dismissed! tho. 
appel holding that the report on ‘the, À 


. upon any. matter. 
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file- of; the -other’ ‘record. -conclusively 
established-:that. the -packets -contained 
cocaine. .« ^. = ; us 

Iam of opinion that this additional 
evidence: ought: not to. have, been pe- 


-t:i 


rused -in'appeal unless the provisions of ' 


Bection 428 of. the. Code of., Criminal Prp- 
cedure were complied: with. ‘No reasons 
were recorded,:and no formal order ad- 
mitting:it was passed. It was treated 
as. if it were -a-piece of evidence. al-; 
ready :on the.record.- Under section 510 
of the Code: of Criminal Procedure any 
document purporting to be a: report 
under the hand of a Chemical Examiner 
duly submitted: to 
him for examination. and report may 
be: used as ‘evidence in-- any enquiry, 
trial or.other proceeding. ‘This, however, 
does not imply that -without tender- 
ing it in evidence it can: be made use 
of. for: the: first-time in appeal. It 
is a piece of. evidence that does not re- 


_.-quire any. formal proof, but at the same - 


time "it must. be. tendered as evidence: 
and used as-such, so that: the ‘accused 
may have.&.chance-of ‘questioning the 
identity. of the.pakets. -I am ‘satisfied” 
that this was- not ‘done in-the present: 
case. In failure of ithe report. having: 
been formally brought .‘on the record, 
there is really no, satisfactory ‘evidence . 
to -show ‘that.the’-powder ‘contained in- 
these packets was «cocaine. - : 
The case must, therefore, fall to the: 


. ground:: I set aside the ordér convicting 
- the accused and „acquit him. of the 


charge. He is already on bail. The bail- 
bond will be cancelled. °. > i 
py Š "Application allowed. 


CALCUTTA HIGH COURT.. 
OniuINAL Revision No. 239 or 1924, 
` Júly- 10; 1924. - aL 
Present:—Mr. Justice Newbould and 
-> Mr. Justice Mukerji. Ts 
HIRA LAL GHOSH—Acousep— 
` PETITIONER $3 
= © w*eT8u8 7 
^ JMPEROR-—Orrosrms PARTY. i 
“Criminal -Procedure ` Code "(Act- V of :1898), s:. 
$00—Provisions, whether àmperatwe—Omassion tı- 
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- contain, and only the 
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read over deposition to witness, effect-of—Trial, 
whether vitrated—Provisions, object ‘of. — ` j 

"The omigsion to comply with the provisions of 
section 360 of the Oriminal, Procedure Code viti- 
ates the trial. |p. 906, ëol.1.] . 

Per Newbould, J.—The general object to be se- 
cured by Ohapter XXV of the Code, which includes” 
section 300, is to ensure the- accuracy of the 
record, and also that the accused should know and 
ate -what evidence. is given.at the trial. 

The direction in -section 360 that the evidence 
shall be read over to the witness is-imperative and 
not only directory [tbid] ` ALS $ 


Howard v' “Bodington, (1877) 2 P.D. 203 at p. 
211, Lwerpool Borough Bank.v Turner, (1860) do 
L. J. Oh: 379; 2 De. G. F & J. 502, 7 Jur (N..8.) 
150; 3 L. T. (v.s) 494, 9 W. R. 292, 199 R. R. 
172,45 E R. 715, Government of Assam v. Saheb- 
ulla, 75 Ind ‘Cas. 129; 51 O 1; 380. L. J. 77; 97^ 
O. W.: N. 857; 24 Cr. L J. 881; (1924) A.L R. (G) 
1, referred to. Š NES 


"Per AMukerp, J —Before a da sition is closed 
& witness should be given an sports oF ex. 
plaining and cope ane any EA it may 
statement w. ‘the witness 
finally declares to he-the'frue one must be taken’ 
to M NE statement he intended to make. [p. 907, 
co ' : 

Section 360 of the Criminal Procedure Code has 
been. enacted not only for the protection of the 
witness but'also to safeguard the interest of the 
accused. [thid] > A ar Š 

The object of the provisions being to ensure-the , 


` accuracy of, the record, aud also that the accused. 


should know and.understand the evidence that is, 
given at. the trial, the ` provisions must be held: - 
to be obligatory and not; merely directory. [ibid.] 
Rule against an order .of the Police 
Magistrate, Alipore, dated the 14th. De. . 
cember, 1923.  : CK S 


Mr. Bagram (with him Babus Satindra" 
Nath Mukerjee and Manindra Lal. Bose), 
for the -Petitioner., ` "Ros M Mo 

Mr. Khondkar, Deputy Legal Rememb-, 
rancer, for :the ‘Oxown, 6E LO 


. JUDGMENT. Z : 
Newbould, J.—The' question we 
have to decide is -whether an omission. 
by a Court to-comply with the provi-. . 


-sions of section 360, Criminal Procedure 


Code, vitiates the-triàl." The provisions 
of the section are mandatory, and in the 
case of two witnesses these provisions: 


. were totally disregardéd. “The: test to be- 
` applied -in deciding “whether mandatory 


enactments shall be considered directory ` 
only or obligatory with. an.implied nulli. 


* 
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fication- for disobedience" is to be found 
‘in the judgment of Lord Penzance in 
the case of Howard v. Bodéngton (1), 
following the conclusion expressed by 
Lord Campbell when sitting as Lord 
Chancellor in the case of the Liverpool 
Borough Bank v. Turner (2) to which 
reference was made by the learned Chief 
Justice of this Court in Government of 
Assam v. Sahebulla (3). “In each case you 
must look to the subject-matter, consider 
the importance of the provision that has 
been disregarded, and the relation of 
that provision to the general object in- 
tended to be secured by the Act; and upon 
a review of the case in that aspect decide 
whether -the matter is what is called im- 
perative or only directory". The general 
object to be secured by Chapter XXV 
of the’ Code, which includes section 360, ` 
is to ensure the accuracy of the record, 
and alsothat the accusgd should know 
and understand what evidence'is given 
at the trial. The reading over the evi- 


dence to the witness is so essential to 


the framing of an accurate record that 


l I feel bound to hold that the direction 


in section 360 that the evidence shall be 
read over to the witness is imperative, 
and not only directory. It follows, there- 
fore, that the omission to read over their 
evidence:to these two wiinesses was an 
illegality which vitiated the trial. It is 
not necessary to consider whether this 
omission has in fact caused a failure of 
justice, -since section 537 can have no 
application. š . 
.We have reason to believe that the. 
practieq which was condemned by Jen- 
kins, C. J., in 1909,. when delivering his’ 
judgment in Jyotish Chandra Mukerjee 
v. Emperor (4), still cqntinues. We an- 
ticipate that the result of our decision 


` in this case may have serious conse- 


quences, but thatis no reason why we 
should fail,in our duty to insist that the 


(1y (1877) 2 P. D. 203 at p. 211 

ae oe 30 L. J Oh 379, 2 De. G. F. & J. 
502; 7 Jur. (N. s.) 150; 3 L. T. (v. &) 494; 9 Wo 
R. 292; 129 R: R. 172, 45 E.R 715 ,. 
--.(3) 75 Ind. Cas. 129, 510. 1,38 CO. L.`J. 77; 27 
O, W.N. 857; 94 Cr. L J.881; (1924) A. I R. 


» (051. 
MO 4 Ind. Cas. 416; 36 O. 955 at p, 959; 14 C, W, 


;10°Or, L J. 581, - 
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Subordinate Criminal Courts should hold’ ` 


their trials in accordance with the clear. 
provisions of the Code of Criminal Pro- 
cedure. Fe 

Before the last amendment of this 


`Code, in the Statement of Objects -and- 


Reasons attached to the first Draft Bill 
(III of 1914) the following ^ passage 
occurs—“At present itis -believed that 
section 360, which requires the Court 


.to read over the evidence of each wit- 


ness to him in the presence of the ac- 
cused or his Pleader, is not always ob- 
served in practice and. occasions un- 
necessary inconvenience. The amend- 


ment (i. e., clause 83 of the Bill) provides . 


accordingly for a witness reading over bis 
deposition himself, and further that the 
deposition need only be read in the pre- 
sence of the accused if the accused so 
desires." In the Bill introduced in the 
Imperial Legislative Assembly on 20th. 
September. 1917 this clause was omitted, 
This Court, when consulted on the Bill, 
strongly urged that section 360 of the 
Code be amended as was suggested by 
clause 83 of the Bill as originally framed. 
The Legislature having deliberaetly de-' 
cided that the inconvenience caused by 
the provisions of this section did not 
jutsify an alteration of the law on this 
point is & further reason, if any is neces- 
sary, why we should insist on a strict ob- 


` 


-gervance of this clear provision .of the, 


law. 

Thave had the advantage ‘of reading 
the judgment my learned brother is 
about to deliver, As I am in agreement 
with the views expressed by. him, I have 
thought it unnecessary to refer,in my 
judgment, to other points that were 
argued before us. i I I 


The Rule is made absolute. The con- ` 


viction of the petitioner andthe sentence , 


‘passed on him are set aside, and we direct 


that he be re-tried according to law.. 
Mukerji. J.—Provisions correspond- 
ing to those contained in section 360 of 
Act V of 1898 have been on the Statute 
Book ever since the Code of Criminal 
Procedure came into existence in 1861. 


‘The section corresponds to the section 


bearing the same number in Act-X of 
1882and to section 339 of Act X of 1872 
and appeared in Act XXV of 1861 sg 


» 
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° ‘section 198. In the last mentioned Act 


there Was a provision contained in seó- 
tion 199 for attaching a memorandum.to 
the evidence of each witness, signed by 

"the Magistrate and stating that the evi-, 
' dence was read over to the witness in a 
language which he understood, naming 
thelanuage in which it was explained, 
and if the fact wasso, that the witness 
had ackowledged the evidence to be 
correct ; and when the evidence had not 
been taken down by the Magistrate with 
his’ own hand, the momorandum was 
to further state that the evidence was 
taken down in the presence and hearing 
of the Magistrate and under his personal 
direction and superintendence. This 
provision was subsequently repealed, 
anda memorandum is no longer neces- 
sary. Under the Codes of 1861and 1872 
the evidence wasto be read over, when 
the personal attendance of'the accused 
was:dispensed with, in:the presence of 
his. agent, while late* on the “word 
"agent." was substituted by the’ word 
"Pleader." Under the Codes of 1861 
and 1872, if the evidente was taken down 
in a language different from that in 
Which,it was given and the witness .did 


nojunderstand the language in which. 
it was taken down, the witness might. 


require the evidence to be interpreted 
to bim in the language in which it was 
given or ina language which he under- 
. Stood ; by the Act of 1882 it was enacted 
that the evidence so taken as aforesaid 
was to be interpreted in that way, and the 
necessity of a request on the, part of the 
witness was done away with. In spite of 
&- proposed. amendment the law has 
undergone no alteration in the amend- 
ments effected by Act XXIII of 1923. 

; Bub-section (1) of section 360 provides 
that the evidenceshall be read over to 
the accused or his Pleader and shall, if 


necessary, be aorrected. Evidently such: 


correction may be madé at ‘the instance 
of the Court itselfor of the «accused or 
his Pleaderor any body else ; there is no 
réstriction on that score. Sub-section (2) 
deals with corrections or memorandum to 
. bemade where the. witness denies the 


correctness of the record. Sub-section ' 


(3) makes a provision so that the witness 
may understand what has been recorded, 
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. ty being given to the witness. 


` clear from the word 


E 


If the provisiens of this section, as well 
as of section 361 are strictly observed, the 
accused asewell asthe witness will under- 
stand exactly what the evidence has been, 
and will-bein a position to ‘see that a . 
correct record has been ` made of - it, 
Apart from omissions or inaccuracies 
that may occur in making the record, 
a witness, when the evidence'is read over 
to him, may some times desire to “supple- 
ment his answer or modify it or "explain 
the sense of it. Befóre'& deposition is 
closed a witness should be given an op“ 
portunity of explaining and correcting 
any contradictions it may contain, and 
only the statement which the witness 
tinally declares to be the true one must 
be taken to be the statement he intended’ 
tomake. The accused -should not be 
deprived of the benefit of this opportuni- 
"Moreover, 
if any corrections or alterations or addi- 
tions are to be måde, itis only fair that 
they should be made to the'knowledge of 
‘the accused, for it may sometimes hap- 
pen that he may-have something to say as 
to why they should or should not be made. 
These considerations lead me to ‘dissent 


- from the view that has sometimes been: 


taken to the effect that section 360, Cri- 
minal Procedüre Code, was enacted only 
for the protection of the witness. That 
"undoubtedly was one of the objects : but 
the other object, namely, fo: safeguard. 
the interests of the accused is equally 
ing of the section. 
itself. nl : 
; The wording of the section is manda- 
tory. The object of the proyisiong being 
to ensure the accuracy of the record, and: 
alsothat the accused should know and 
understand the eyidence that is given 
at the trial, the provisions must be held: 
to be obligatory arid not ‘merely directory.” ` 
"In the case of Jyotish Chandra Mukerjee 
v. Emperor (4) a’ Sessions Judge refuéed* 
to follow the provisions of the’ section 
on the ground thatit would involve a 
great waste of time and observed: “The 
section seems to me directory and not 
obligatory. -If the witness detects a mis- 
take he can come back and say so. This 
ise the; universal practice in Sessions 
Courts, my experience extending to about ` 
six such Oourts,” ` Optima, est legum ins 
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in’ the case of the accused and they need 
., not be referred tohere, Nor again is.it 


profitable to refer to the authorities which _ 


. deal with the ‘effect of non-compliance 
with :the-proyisions of O. XVIII, r..5, 
Oivil Procedure Code. ^ . 
(5) 2 Ind Cas.697; 36 O 808; 9 O L J. 690; 13 
O. W N.942, 40 Or L. J. 150. 
(8) 7 Ind. Cas. 414; 34 M.141; 8 M.L T. 117; 
1910) M. W. N 435, 11 Or. L.. J.482, 20M L J. 


3. ` 
7) 24 Ind. Cas. 571; 42 O. 240; 18 O. W. N. 124. 


15 Cr L. J. 483 
(13 ow. N. 845; 8 Or. L. J. 116 
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Turning now to the effect of. the non- 
compliance of the' provisions a8, against 
the accused, it is obvious in the, first 


Pleader the Legislature obviously intend- 
ed to give the accused or hi8 Pleader 
an opportunity ofchecking the correet- 
ness of the deposition. That-this was the 
intention has been héld by this Court in 
the case of. Emperor v. Jogendra Nath 
Ghose (7). In that case the record ‘had 
been handed over to. & witness to read the 
deposition after it had been recorded and 
this Oourt observed as follows: ‘We are 
of opinion that that is not a sufficient 
compliance with the provisions of section 
360, sub-section (1), of the Criminal Proce: 
dure Code, ina8much a8 that sub-section 
requires that the evidence should be 
read over in the presence, that is, in 
the hearing of the accused in order that 
the accused should haye an opportunity 
of correcting any mistake in it," . That 
being so, failure to comply with the pro- 
visions may deprive the accused of “ad= 
vantages which may ‘accrue to him by 
the observance thereof; In the casé of 
Queen v. Issur Raut (9) where under the 
Code of 1861, the Magistrate had records, . 
ed in English the depositions of witnesses 
given in the vernacular, the’ witnesses not: 
understanding English, and there, was 
no menjorandum such ag wag required by. 
section 199° of the Aet that the désposi- 


. tions had been explained to the witnéssea: 


in a language which they wiiderstdod; 
this Court (Kémpand Glover, JJ.) obsery- 
ed as follows:—"Buch being the case the’ 
eyidence "was ,not-recorded as the law 
directs. Weare also unable to under- 
stand how the” prisoners could. cross-exa- 
mine witnesses, whose evidence-in-chief 
was taken down in a lanfuage ‘foreign’ 
to the accused, and of whieh ne attémpt 
at explanation was made. There ° has, -> 
therefore, been an error in'law. inf thé 
procedure of the case by which.thé gc- 
cused have been materially ptejüdicéd, `: 
and this Court, ácting as à Court of Revi- . 


(9) 8 W. R. Gr, 63, 
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sion, quashes the trial and:senténce, and 
directs. the - -prisonets . be -.discharged. 
We.also direct the Sessions Judge to call 
the. attention of the Cantonment Magis- 
trate, to the provisions. of the Code of 
Oriniin&] Procedure which relate to the 
examination of witnesses and. accused 
parties, and to enjoin upon ‘him a strict 
observance .of these provisions which are 
the only guarantee this Court can have 
that the examination is conducted fairly 
and properly.” In Im. the. matter of 
Mahesh Chandra Banerjee (10), Norman 
J.,tefrained from expressing any. opinion 
as to thé correctness or otherwise of the 
above decision observing às follows:—"I 
. may say, however, that I should require 


(10) 4 B. L. R. App. 1 at p. 11, 13 W. R. Or. 1, 
. (11) 7 O L. R. 393. E : 
12)-2 Weir 435, 
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-the acquittal of an accused on the ground - 
"that the trial was vitiated’ by à materiál 
irregularity when the deposition of éach 
witness was read ovér to him while the 
examination of the next witness was-pro- 
ceeding, it being held that under the 
circumstances the accused could not pay 
atfention to theevidence so read over. 
This ‘decision was referred to by Miller, 
J.,in thecase of In re -Rogra (6) and it 
was observed'aé follows:—‘It -was held 
by Collins, C. J., and Parker, J:, in In re. 
"Sinjiri Eradu (12) that proceduře 
identical with that adopted by the Ses- 
sions Judge in the 'présent case is 
materially irregular. The deposition 
taken in the Sessions Court was, therefore, 
irregularly taken and it may be thata con- 
viction , based upon such evidence could 
not be sustained.” In thecase of Rakhal 


` Chandra Laha v. Emperor (5), where the 


deposition of a,witness was read over 


. in the presence of one out of several 


accused persons, Jenkins, O. J. and ` 
Mookerjee, J., observed as follows:—“In 


the case before us,so far at least as ońe - - 


of the original accused persons was con- 
cerned, thé ‘depositions was read-over in 


‘the presence of his Pleader, and was 


undoubtedly admissible in evidence as 
against that accused.” In the case of 
Jyotish Chandra Mukerjee v. Empéror (4) 


Jenkins, C. J., held that the omission to. ° 


read over the depositions under section 
360, Oriminal Procedure Code, under the 
special circumstances of that case; was not 
fatal. It does not appear from the report 
what those specialcircumstances were; but 
itis evident from the judgmené itself 
that objection on the ground of non- 
compliance was taken on behalf of the 
Crown and it does not appear that the 
accused relied upon it-as-a grourd of . 
their appeal. 

There is, therefore, abundant-support 
for the proposition. that .the ‘accused is 
vitally interested in the due conipliance 
with -the provisions. of, section 360, 
Oriminal Procedure. Code, and failure 
in that respect amounts to a material 
irregularity which ordinarily must be 
taken as causing him préjudice. . Such 
£ material irregularity proceeding from 
the disregard’ of the express provi- 


` Bion of the law, is; in my judgment, 
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. nothing short ofan illegality, and, as such 
not curable under section 337, Criminal 
Procedure Code, The -samee view has 
been taken in the case of Haro Nath 
Malo v. Allah Bux (13), where the 
depositions were not read over to 
the witnesses at all on the ground that it 
was not the practice to do so except in 
“Sessions triable cases.” i 

Tn the case before us the evidence was 
not read over to the witnesses at all. 
The depositions of five of the prosecution 

. witnesses bear at their foot thé signa- 

_tures of the witnesses, and we are asked 
to presume from those signatures alone 
that the witnesses had actually read the 
depositions before they put their signa- 
tures down; and as regards two of the 
prosecution witnesses their signatures 
even do not appear, and it is admitted 
that, so far as their depositions are con- 
cerned, there was no attempt made to 
comply even with the spirit of the section. 
There is, therefore, no escape in the pre- 
sent case, from the conclusion that the 
whole trial was conducted in utter dis- 

' regard of the imperative provisions of 
the law as contained in section 360, Cri- 
minal Procedure Code and was, therefore, 
& nullity. 

I accordingly agree in the order passed 
by my learned brother that the Rule 
should be made absolute, the conviction 
of and the sentence passed on the peti- 
tioner set aside and the petitioner tried 
again in accordance with law. 

K. 8. D. . Rule made absolute. 

(13) 76 Ind 'Oas 961; 26 O. W. N. 118; 38 O- 
L.J. 281; (1924) A L R. (O)182; 25 Or. L.J. 
289, ° 
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ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 484 
or 1923. 
. October 4, 1923. 
Present :—Mr. Justice Sulaiman. 
LACHMAN AND ANOTHER— 


versus 
. EMPEROR tHroves SIA RAM— 
Criminal Procedure Code (Act V of 1898), s 522 


(8)—Restoration of ` possession. —Revision —H igh 
Court, power of, to direct restoration. B 
Under sub-section (3) of section 522 of ths 


Oruninal Procedure Code the High Court has 
` , power ig a reference or yevision to make an order 
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` for-the restoration of possession of immovenble:* 


roperty even though nó such order might have 

een made by the Trial or Appellate Court. [p. 911, 
ool. 1. 

Bhaghat Shaha v. Siddique Ostagar, 16 Ind. Cas. 
176; 39 G. 1050; 16 O. W. N. 811; 13 Cr. L. J. 608, 
Muhammad Din v. Emperor, 48 Ind. Cas. 510, 20 
Or. L. J. 20; 1 P W. R. 1919 Ur; 33 P. L. R. 1919, 
19 P R. 1919 Or, Manki v Bhagwantt, 27 A. 415, 
A. W. N. (1905) 18; 2 A. L. J. 64; 2 Or.L. J. 24, 
referred to. š 


Criminial reference made by the-Ad- 
ditional Sessions Judge, Aligarh, dated 
the 16th of August 1923. 

- dUDGMENT.—This. is a Reference 
by the learned Additional Sessions 
Judge of Aligarh. It has been found by 
the Courts below that Sia Ram-complain- 
ant was put in possession of the southern 
portion of the house in dispute by ‘the 
Civil Court Amin on the 10th of. Decem- 
ber 1922, in pursuance of an appellate 
order of the Civil Court. In spite of the 
possession having been given to Sia 
Ram as found by the Courts below the ac- 
cused again toék possession of the house 
forcibly on the 29th of December 1922. 
It has béen found that force was used 
and Sia Ram was intimidated and was 
prevented from getting in to the house. 
Accordingly the accused have been con- 
victed of the offence under section 448 
of the Indian Penal Code and there is no 
question of interference with that order. 

The Trial Court however omitted to pass 
any order under segtion 522, Crimnal 
Procedure Code. The Appellate Court 
after upholding the conviction and sen- 
tence directed that the Trying Magistrate 
should restore the rightful person, i. e, 
Sia Ram again into possession under 
section 522, Criminal Procedure Code. 
The learned Additional Sessions Judge 
has referred this case to the High Court 
with a recommendation that the latter 
portion of the order of the Appellate 
Court was ultra vires and should he set 
aside, Under the old Code of Criminal . 
Procedure there was considerable ‘doubt 


` asto whether an Appellate Court had 


power to pass an order under section 522 
of the Code of Criminal Procedure where 
a Trial Court had made no order at all. 
Had some order been passed by the Trial 
Court under section 522, Criminal’Proct- 
dure Code, then the Appeallate Court act- 
ing under section 423, sub-clause (d) of the 


2 
° 


* order. 
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Oriminal Procedure Code had power to 
make any amendment or any consequen- 
. tial or incidental order that might be just 
or proper and thus to interfere with that 
Where however the Trial Oourt 
had not made any order under section 
522, Criminal Procedure Code, it was cer- 
tainly very doubtful whether the inter- 
ference by the Appellate Court could come 
within the expression “ amendment or 


any consequential or incidental order. 


-that may be just and proper". In the 
case of Bhaghat Shaha v. Siddique Osta- 
gar (1), followed in Muhammad Din v. 


Emperor (2) it was held that the Appel- - 
late Court had no jurisdiction to make ` 
an order restoring possession of immove- : 


able property where the Trial Court had 
notmade any order^at all These cases 
&re in no way inconsistent with the rule of 
law laid down in Manki v. Bhagwanti (3) 
where a.Trying Magistrate had himself 
made-an order. I, therefore, agree with 
view of the learned Additional Sessions 
Judge that the Appellate Courthad in this 
caseno jurisdietion to make the order 
in question. - 

The case however is a very gross one 
andin the absence of a restoration of 
possession the complainant will be forced 
to institute fresh proceedings in a Civil 
Court, soon aftera successful litigation. 
This is a fit case, therefore, for inter- 
ference by this Court. 


Under the new Code of Criminal Pro- - 


cedure (as modified and brought into 
effect on the Ist of September last) the 
High Court under section 522, sub-clause 
(8), Criminal Procedure Code, has in a 
` reference or revision power to make an 
order even though no such order: might 
have been made by the Trial or Appellate 
' Court. . 

` Accordingly I set aside that portion of 
the Appellate Court’s order which direct- 
ed restoration of possession to the com- 
plainant and in place of it make a fresh 
order directing restoration of possession 
of that portion of the house which had 


(1) 16 Ind. Cas. 176; 39 C. 1030, 16 O. W. N. 811; 
13 Or. L. J. 608. 
9) 48 Ind. Uas. 510; 20 Cr. L J. 20; 1 P. W. R. 
1919 Cr; 33 P. L. R 1919; 19 2. R 1919 Cr. 
3) 27 A. 415; A W. N. (1905) 19; 2 Á, L. J. 64; 
9 Cr, L, J. 94, 
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` in the same trial ffr acts 


- quitted on the charge of conspiracy but 


$ 


ota. 


tl 


been delivered over to the complainant 
in pursuance of the Oivil Court decree. - 
^ Z. K. Reference accepted. 


-@ - 
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CALCUTTA HIGH COURT. 

OnIMINAL Revision No. 333 or 1924. 

. dune 26, 1924. š 

Present:—Mr. Justice Newbould and 

Mr. Justice Ohakravarti. : 
BISSESW AR—ACCUSBD— PETITIONER . 
versus 
HEMPEROR—OpposiTe PARTY. 

Criminal Procedure, Code (Act V of 1898), 3. 239, 
scope of—Conspiracy within jurisdiction—Offence “ 
committed outside jurisdiction—HHagrstrate, whether 
can try offence. 

Ifa conspiracy is entered into in District A 
and acts are committed in pursuance of that con- 
spiracy in District B, the istrate of District A 
can try the conspiracy but cannot try the accused 

committed outside his 
District. [p. 912, col. 1.] i S 

Where certain offences are committed within 
the jurisdiction ofa Magistrate and others outside 
his jurisdiction, the mere fact that the latter 
offences, if committed within his jurisdiction, could 
have been jointly tried by him under section 239, 
Oriminal Procedure Code, along with the former, 
does not give. him jurisdiction to try them 
jointly, in the'absence of something to be found 
in Ohapter XV of the Oode enabling him to do 


so. Pp. 912, cols. 1 & 2.] 
Abdul Salim v. Emperor, 69 Ind. Cas 115. 26 


O. W. N. 680; 35 O. L. J. 279: (1929) A. L R. (C) 
107; 49 O. 573; 23 Or. L. J. 657, distinguished. 
Rule against the Police Magistrate, 
Alipore, dated the 6th February 1924, 
Mr. Camell and Babu Satindra Nath 
Mukerjee, for the Petitioner. 
Mr. Khundkar, Officiating Deputy 
Legal Remembrancer, for the Ordwn. 
JUDGMENT .—This Rule raises an 
interesting point on the question of juris- 
diction. “The facts as found so far as - 
they are necessary for dealing with this 
point are as follows:—The petitioner 
and others were charged with conspiracy 
to commit theft and also offences punish- 
able under sections 111 and 414, Indian 
Penal Code. They "were also charged 
with specific offences punishable under 
the two last sections. Ultimately all the 
accused except the -petitioner were ac. 
quitted. The petitioner was also ac. 


a 
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„convicted. of the ‘offences -punishable 
uñder sections. 411 and 414. Tho pro- 
perty which was found to be stolen pro- 
perty was abstracted from a consignment 
of goods on their way from the Howrah 
Station to the business premises of 
Messrs. Allen Brothers and Company. 
The important point in this connection 
is that during this transit the goods 
were always in the jurisdiction of either 
the Howrah Magistrate-or the Chief Pre- 
sidency Magistrate of Calcutta. Thecon- 
spiracy between the accused was alleged 
to have been entered into at Kidderpore 
and Behala and other places, Kidder- 
pore and Behala'are within the jurisdic- 
tion of Alipore and the case was tried: by 
the Alipore Police Magistrate and the 
appeal heard by the Sessions Judge of 
Alipore. . The ‘lower Courts, relying on 
the décision of this Court to which one 
gf us was a party in Abdul Salim y. 
Emperor (1), have held that the conspi- 
racy charge although not -established 
rendered the joint-trial of-all the accused 
on these charges legal.. But the lower 
Courts have overlooked the important 
point of difference between the facts of 
this case and the present case, It is not 
now disputed that on thie: authority ‘of 
this ruling the.accused in this case could 
have been jointly tried if all the offences 


with which they were charged had been 
alleged to have been committed within 
the territorial jurisdiction of the Magis- 
trate who tried the case. But what is 
urged is that section 239 cannot give 
jurisdiction to a Magistrate who has not 
jurisdiction under the provisions of any 
of the*sections in Chapter XV of the Code 
.of Oriminal Procedure; in other words, 
the point mày be put in this way:—If a 
conspiracy is entered ¢nto- in -District “A 
and acts are committed in pursuance of 
that conspiracy in District B, the Magis- 
trate of District A can try the conspiracy 
"but cannot try the accused’ in the ‘same 


trial for acts committed outside his -Dis- 


trict. [O] \ 
rea and that unless there is something 
to be found-in Chapter XV which would 
enablé the Magistrate in Alipore to try 


69 Ind. Cas. 145, 28 O. W.N. 680; 35 O. Ts J. 
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J, 657, 
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"We think that the proposition ‘is ' 


xem 


the accused.for offences committed out- 
side his jurisdiction the mere fact that 
the offences could have been tried jointly 
under section 239, Orimirial Procedure 
‘Codé, if committed within his jurisdic- 
tion, will not give him jurisdiction të 
try them. “Jt is suggested that section 
182 would give the Magistrate jurisdic- 
tion, but we are unable to lold- that it 
can be applied to the facts of the présent 
ease. Thé only‘clause which it is suggest- 
ed might make them triable is the Clause 
which runs thus:—Wheré the glferice 
"consists of several acts done in different 
local areas it may be inquired into or 
tried by a Court having jurisdiction over 
any of such local‘areas: But none of the 
offences charged ‘consisted of ‘several 
acts of which some were done in tlie 
local aréá over which’ the; Trying 


‘Magistrate ' had jurisdiction. 'THe coti- 


spiracy was complete on the. agree- 
mént and the acts dobe in other locàl 
areas over which the Trying Magis- 
trate had no jurisdiction, were not 
part of the conspiracy. Also thé acts 
of receiving or retaining stolen property 
charged against this ‘petitioner were not 
acts done within the jufisdiction,“of the 
Alipore Mágistrate. ‘Clause (3) of section 
181 has also been referted to. But this 
is of no assistance to the prosecution, 
sincé although now the offences. of theft 
and the possession of stolen property may 
be enquired into by a Court having juris- 
diction.either. where the offence of'theft 
was committed or where ‘the property 
was possessed, in the present case -the 
allegation is tHat both the'theft and the .. 
possession by the petitioner were outside 
the Alipore jurisdiction, ° ` _ ` : 

Taking this viewwe must make this 
Rule absolute and set aside the convid- 
tion and sentence passed on the -petition- 


` er on thé ground that the Trying 'Court 


had no jurisdiction. His bail-bond will 
be discharged. This order will be no 
bar to the authorities taking further 
steps for the prosecution of the petitioner 


„on charges under sections 411 and 414, 


Indian Penal Code, in a Court having 
jurisdiction if they think it necessary ‘to 
do 80. 


N. H. Rule made absolute : 
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"'SINDJÜDICTIAL COMMIS- ` - 
-, memberof& Hindu fümily of which’ one 
:'Kundanmad was: the ‘Proprietor: 


M. SIONER'S COURT... 
v SECOND OLVIL APPRAL No:24 oF 1916; 
POSU December 2; 1919: ] 
| Present :—Mr. Kincaid! J: 6, and. 
Mr: Kemp, A. FG ” ts 
JUMNOMMAT,—APPRULANT. ` "a 
"versus. 50. us 
' GURDINOMAL AND: OTHERS— s 
RESPONDENTS: ' 


“Gini. Procedure Code (Act-V of 1908), O; XXXII, 


rr. 8,4, 7-—Minor—Guardian ad: ‘litem, appointment 
of—Arintration-—Applicatzon to. file, award.—Court, 
uty-of —Permission, to sign reply on minor's. behalf, 


effect? of—Minór mot represented n sust—Decree,' 


whether binding—Compromise: by -next friend with- 
but leave of Court; ME o of-—Applications for execu: 
Hom w proceedings tn surt. 

A.permission to “sign. the reply" on behalf. of à à 
minor party 18 not equivalént to the appointment of 
a guardian: ad litem, nor can a person be appointed 
such gnardian whose; interests areradverse to thope 
ofthe minor. [p;915; coll] .. 

Where.no proper guardian. is appointed. to repre: 
sant a minor, Party any, decree passed against him i 
a nullity. (p: 91 915} col. 2- 

Hanuman Prasad v. Muhamitad :Ishiq, 28. A: 137; 
A; -W.. N. (1905) 229; 2A. L.;J::615, relied on. Gt 

An agreement to filean. award.is an agree ment 
within the meaning of:O* XXXILr 7-of ‘the’ Civil 
pacity Code and requires eine n lere ofthe Oourt 

ressly recorded. imihop dinge p Al .916, col. 2.] 

ahadev v. Jcrisbnabás (1890) P. J: 609, followed.. 

. Hanmantram, _Badhakis m. v. Shivnara: an 
Asuram, 48 Tad: Cas. 238; 20° Bom. I. R. 970; 4 B. 


258 (F.B), reférred-to 
here no leave-has been: given: and recorded! by 


the Qourt the ant -and .the decree. based 
ME are void le on the, instance, of. the. minor. 


Velchand v. Lieut. Liston, 25 Ind. Oas 371; 16 
Bom: L. R1517; 388. 638andDipchand v. Sahibdino, 
12, ud: Cas. 639; 5 B. L.-R, 92, referred to.. ` 

Applications. tor. execution of: a decree- are pro 
ceg ings in the suit itself. ph. 


3; 6-Sar. P. O. J. 526 (P. Q), followed: : 

Š Before allowing arbitration awards. to be filed, in 
Oonrt, the Judge ought to satisfy Himself that there 

` Has beéh some- joint of' real difference which. was 

submitted to ar Jitration*end that there wasan arbi: 

Iw] on.this point of. real difference. Ep. 917, cola. 


* Appeal from à deeree- ofthe. ‘District 
Judge, Sukkur.: - 


ice Kimatrat: Bhojraj, dor the: ‘Appel 
nt; 


Mr. ahiran | Maniram, for Respond: 
ént No. 3. 

JUDGMENT.—Tho | ` ñata ° Ot. this 
Rud. case’ are: ‘somewhat . as ok 
OWS:—': 
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swotaaienats, 


: ? - |l 3 
Gurdinos TER Mansho-' Pohumal: 
s ` mak, e 


Mánghnomal ” 


HM CIUS LL Wis 


x ~ 


The- lantis, Toi is a minor 


‘T give 
the family , tree. below for the sake. -of 


clearness; ` i 


EUNDANMAL, 

Jamai- 

mal = ne mal 
I d M gr Tae ikt 


mal, 





Jümnomal.. 





Kona | ' Motumal ' "Bulomal. ‘Tikomal, 
‘Owing, to difference. between Milkimal 
and his ‘unclés the. former, brought, suit 
No. 86 of 1909: against Gurdinomal, , Mek 
Homal’ and Manshomal!and the-four sons 
of'Pohumal’ for g partition of'the fàmily 
property.. The suit was referred'to;&rbit- 
ration ‘and! by the he arbitration award a 
one-fifth ‘share, 





than: "two: “ath oft, e return 
to pay: a ŝum. of' Rs. 1,025 Milkimal 
direct, Rs. 235.0n his. behalt io one;"Pulsip: 
mal and another sum. of Hs, 2350n hia 
own behalf to. the samé "Pulsionial. ` 

In anticipation of this award .Gurdino- 


mal‘and his two sons came to an arranges ` - 


ment. as regards the property that 
Gurdinomal would: obtain’ tHeréun nder, 
By. an arbitration; award: which Ma 
mal, acting for. elf and his. ñibor 
Brother; filed’as a decrée op- 28th. ups 
1908; _Gurdizomal’ divested; Himself, 
his rights in the family house.’ Tio, . 
thirds of it were allotted to Máànglinomal 
in consideration « of his. assuming. liability 
for tlie: ‘sum of about Rs, 15500: due. ta - 
Milkim kimal. and. .Tulgiomal: Jamno al was 
allotted” ond third with e option. of 
uiring à "moiety. of" it on, 

Ra 400 to "Mánghnomal. On: “the: E 
hand;* Manghnomal and’ Jamnomal; wers 
to support their father and’ mother. while 
they lived. 

- Now Milkimal's & ward was, filed. asa 
deorée on 19¢h‘Maréh: 1910, “Manglinomal 


£f 
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thereunder became liable for-Rs.. 1,495. 
Tn order to-pay this liability he approach- 
ed . Mr. Dayaram, -a Sukkyr 
who agreed to lind him Rs. 2,500. The 
- "procédure adopted was that Manghnomal 
on his own behalf and ‘that of Jamnomal 
and Mr. Dayaram signed an arbitration 
reference to one Hakumatmal. On the 
26th April 1910. Hakumaimal passed an 
asvard by which he directed Mr. Dayaram 
to lend Manghnomal Rs. 2,500 at 10 per 
éent, and awarded in consideration thereof 
a mortgage on Gurdinomal’s share of the 
family house and also:& personal decree 
against l 
Gurdinomal. -On tbe same day, Mr. 
Dayaram applied to have the award filed 
as a decree. On the same day also Man- 
° ghnomal applied for leave.to “sign the 

reply" on his minor brother Jamnomal’s 
behalf. He supported the application 
by an affidávit wherein he affirmed that 
the award was, beneficial to the minor 
and that his interests were not adverse 
to his brother's. .The Sub-Judge, Mr. 
Thakurdas granted leave to Manghnomal 
lo represent his brother and filed the 
award as a decree of his Court. It was 
numbered as suit No. 114 of 1910. . š 
` Three years later. Mr. Dayaràm applied 
to execute his decree by sale of the 
mortgaged. property. ` Notices weré issued 
to the'mortgagors. ‘The Court appointed 
thé ‘Nazir as guardian ad litem of the 
minor. On the 9th-Juné 1913 Gurdinomal 
begged the Court (Exhibit 77) to engage 
& 'Pleader that the minors case might 
be properly stated or in the. alternative 
to file a -reply on the. minor’s behalf 
drafted by. Gurdinomal. This petition 
the Sub-Judge rejected. .On 21st June 
1913, Manghandas wrote. (Exhibit 81) to 
the Nazir that the three mortgagors and 
Mr.~ Dayaram had compromised their 
differences in régard to the execution pro- 
ceedings. - The compromise, so Manghan- 
‘das wrote, was beneficial to the minor's 
interests. He, therefore begged the Nazir 
` t0 sign it on-the minor's behalf otherwise 
the latter's interests would be seriously 
prejudiced, The Nazir thereupon signed 
the compromisé and it was filed in Court. 
The terms of the’ compromise were that, 
in consideration of a -further period of 
three: months, the minor gave-up all. hig 


Pleader, ° 


Manghnomal,- Jamnomal and: 
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‘objections to the decree. The defendant- . 


mortgagors were to pay all costs of-the 
execution proceedings. Subsequantly 
Mr. Dayaram applied for and obtained 
an order for sale ofthe property. _.- 
The minor's mother on his behalf then 
began to take steps to protect her sons 
Share. She filed suit No. 306 of 1913 to set 
aside the decree No. 114 of 1910 passed on- 
the arbitration award. She also applied 
for an injunction restraining Mr. Dayáram 
from selling the house. Both the Bub- 


.Judgeand the District Judge .rejected 
.her application. The house was’ accord- 


ingly sold for Rs. 2,800 a price, so it is 
alleged, very much below its proper 
value... . 

‘In due course the suit itself_ came 
on for hearing before the Sub-Judge, 
Mr. Thakurdas. On the 15th January 
1915 he dismissed it. On the 16th June 
1916 Mr. Palmer, District Judge, dis- 
missed an appeal from Mr. Thakurdas'. 
decision. Thenfinor's maternal uncle has 
now lodged a second appeal to this Court. 

Mr. Kimatrai has appeared for the ap- 
pellant.. - 2 jf ^" oa. 
` Mr. Tahilram has supported the lower 
Court's finding. zu ] 

Mr. Kimartrai has attacked the decree 
No. 114 of 1910 on three grounds. ^ ^  .. 
- ‘I. ‘The minor had no proper guardian 
ad litemin the suit No. 114 of 1910 as re- 
quired by O. XXXII, r, 3, Civil Procedure 
Code. j HE ef 
. 9. The Court never gave its leave (as 
required: by O. XXXII, r. 7) either to 
the filing of the award as a decree or 
the compromise of the execution pro- 
ceedings. d 7 

.9.. The decree itself was based on a 
bogus reference. " ` 

Tshall examine these grounds in the . 
above order. As regard (1) O. XXXII, 


:r. 9 of the Civil Procedure Code -run8; 


as follows:— ; s 
: “(1) Wheré the deféndant is & minor, 
the Court, on being satisfied of the fact. 
of his' minority, shall appoint a proper 
person to be guardian for the suit for such’ 
minor: ` ` : EE 
` * * * t 
_- (3) -Buch application shall be support- 
ed by an affidayit verifying the fact that. 
the proposed guardian has no interest 


tw 
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. in the matter in controversy in the 


suit adverse to that of the minor and 
SENE he-is a. fit person’ to be so appoint- 
8 I . 


- (4) No order shall be made on any. 


application under this rule except upon 
notice to the minor and to any guardian 
of the minor appointed or declared by 
any authority competent in that behalf 
Danian ve and after hearing any objection 
` which may ba urged on behalf of any 

person served with notice.under this 
sub-rule,” . 


^ Now it does not appear from the record-- 
that the Court in suit No. 114 of 1910 ap- 


pointed any one as guardian ad litem of 
the minor. Certainly no notice of the 
appointment was-served on the minor 
or his parents. All that exists is the ap- 
plication, Exhibit 60, of Manghanomal 
for permission to sign the minor'sreply 
to the notice issued -when Mr. Dayaram 
applied to have the arbitration award 
fled. Ishall refer to his again later. 
This permission was, no doubt, given 
but, in our opinion, such a permission is 
not equivalent to the appointment of 


Manghnomal as Ja&mnomal's guardian. 


ad litem nor can we believe that had the 
Oourt had the full facta before it, it would 
evér have considered Manghnomal as a 
proper guardian to appoint. It will be 


remembered that, by the decree No. 202 of: 


1909, he, was saddled with the entire debt 
of Rs. 1,500 and if was in consideration 
ofthis fact that he received two-thirds 
instead of one-third of the house. He 
had thus an interest in making the minor 
liable as well as himself for the Rs. 1,500. 


This is actually what he did.: By the 


decree No.86 of 1909 theminor'sshare was 
made equally liable with Manghnomal’s 
not for the .Rs. 1,500, but for another 


. Rs. 1,000 of Manghnomal's personal debt.. 


The minor was also made personally 
liable for thé entire Rs.2,500. This as 
the learned Dfstrict Judge has observed 


contravened sections 1 and 2 of Bombay. 


Act VIT of 1866. In spite of this Man- 


ghanomal attached to his application an: 


affidavit (Exhibit 61) that his interests 


were not- adverse to the minor and that ` 


the reference and award were to his 
benefit Now what is the effect of a 


failure of the Court to appoint a proper... 
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person as guardian:ad litem ofthe minor? 


his has been dismissed in the case of 
Hanuman Prasad v.Mwuhammad Ishiq (1). 
Therein thè facts were» very similar to 
those before us. An -uncle first mort- 
gaged his minor nephew's propetty as . 
his own. When the mortgagees sued on ' 
their mortgage, the uncle professing to 
act as his nephew's guardian, had the 
nephew added as a defendant and filed 
a written statement on his. behalf, Sub- 
sequently he filed.an appeal on the 
minor's behalf but allowed its dismissal 
by default. Their Lordships after stating 
the facts, observed. 

` “Now, the provisions of section 443 are 
imperative. They direct that where a 
defendant is a minor the Court shall ap- 
point a proper person to be guardian 
for the suit for sich minor to put in a 
defence and generally toact on his þe- 
half in the conduct of the case. It ig 
abundantly clearein this case that Mannu 
Das (the uncle) was not a proper person 
when the Court, if it’ had been made 
aware of the facts, would have appointed 
as guardian. In' the first place he was 
the mortgagor who purported to mort- 
gage as his own the property which he 
afterwards alleged was the property of . 
his ward. He, therefore, had a conflict.” . 
ing interest, an interest which should. 


-have precluded any Court from appoint- ; 


ing him as guardian ad litem in a suit ` 
brought by.the mortgagees of Mannu Das. 
sees gab The fact is that Hannuman Prasad 
(the nephew) was not properly represent- 
ed asa party to that suit, and, therefore, 


, any decree which was passed against him . 


was & mere nullity.” : 
. Relying on the above-authority we-. 
hold here also that as no proper guar- 
dian ad litem wa) - appointed by the 
Court Jamnomal was not properly repre- 
sented as a party to the former.suit and, . 
therefore, that any decree passed:therein 
against him wasa mere nullity, ^ ' 

I now come to point (2). The perti- 
nent section is O, XXXI, r.7. It runs 
as follows:— ` sm ; 


^(1) No next friend or- guardia» for - 
the suit shall, without the leave of the ` 


(1} 28 A. 187; A; W. N, (1005) 229; ZA 615, s 2 


` . became: & suit, O 
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Court; expressly recorded in- the proceed- 
š ings; enterinto any &greement or compro- 
mise dn behalf'of& minor with.reference 
to the suit in which he acts as next friend 

or guardian. š 

.. '(2) Any'such agreement or eres 
Mise’ entered into without the leave: of 
tlie Odurt’ go. recorded shall be void- 


able against’ all’ parties other than the. 


minor," 

Mr. Kifiatral has contended that two 
agreements or compr omises were entered 
into on Behalf of the minor (a) when the: 
notice issued to the minor that Mr. 
Dayaram had applied to file the arbit- 
r&tion' award (b) when the execution- pro- 


ceedings were compromised. Mr. Tahil-- 


ram has replied that when. arbitration 
proceedings are filed as a decree, O. 
XXXII, r. 7, does not apply, for the 
agreement or compromise, has ‘been 
entered. into before the suit proceed- 
ings began. He further urged. that O: 
XXXII, r. 7; did not apply to execution, 
matters, 

The question whether O. - XXXII, 
r. 7, applied’ to an arbitration award 
filed in Court as a decree was the- 
subject of a Full Bench decision in 
Hanmantram Radhakisan-v. Shivnarayan 
| Asuram (2). There, however, the minor 


was the plaintiff. His guardian. on his: 
behulf' reférred the matter. in dispute to: 
arbitration and then applied that the 


award be filed asis decree: Their Lord- 


ships’ held’ that there was only one‘ 


agreement, namely, the agreement to refer 


and that agreement took place before the. 


matter became a suit. . Their Lordships, 
: however, carefully distinguished that 


case from the case'of Maliadev v. Krishna-- 


bai (3). . Therein’ the, minor was the 
defàndant. There was first an agree- 
ment to refer the dispute'to arbitration. 
As that took: place before the matter 

; XXXIL r. 7, would 
not have applied: The plaintiff then 
applied that thé award be filed.. Notice 
‘was issued tothe minors guardian. “He 
raised no objection to it, in other words 
agreed to judgment: against. the minor. 
Here: there was an agreement after the 


IKE Ind. as. 238; 20 Bom. L. R. 970; 43 B. d 
( (8), 1896) P, J, 609 
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matter had become a suit and the record- 
ed leave of the Court was necessary. 
The facts of the present case are similar 
to those of Mahadev v. Krishnabai (3). 
When Mr. Dayaram applied: that the - 
award be filed, Manghnomal obtained 
the Court’s leave to file a reply on behalf 
of the minor. The Court wrote ‘granted:, 
on his application. Manghnomel there- 
upon. agreed to judgment against: the 
minor. This was an. agreement within: 
the meaning of O. XXXII, r: 7, and; 
required the leave of the Court expressly 
recorded in the proceedings. No: such; 
leave was given and recorded- by the 
Court. The agreement, was, therefore, 
voidable by the minor. As "the. decree 
was based. on. that eis it. is: also; 
voidable. , : 


The compromise, in ihe execution pro- 
ceedings,it has been: contended, is' not/ 
governed by ©. XXXII; r. T "Because! . 
execution proceedings: do not form part 
of the suit. “But this- ‘point was decided: 
against Mr: Tahilram in Virupakshappa: 


` v. Shiddappa (4); where their Lordships ' 


following the ruling of the Privy Ooun- 
cil;- in Thakur Persad v. Fakirallah (5y . 
held-that applications: for the execution’ 
of a decree’ were proceedings’ in the’, 
suit -itself Now it is: certain’ that the 
Court did not sanction the compromise’ 
of the execution proceedings. Indeed it 
seems unlikely that the compromise was 
ever brought to’ the notice: of the: Jüdge: ` 
It is still: niore unlikely that if He had 
Known all the facts:connected' with: it, he 
would have sanctioned it. Mr. Tahilram 
has-urged that tlie compromise. benefitted! 
the minor in that it gave him a further’ 
three months! time. ‘But as I lave prer 
viously said, he’ should never have’ been 


-a judgment-debtor &tallas he was not 


liable for any part of Manghnomal’s 
debt. Yet in return for a goncession of 
three months his guardian the’ Nazir; 
acting at Manghnomal s- suggestion;, gave" 
up the minor's right to contend that the- 
decree: had been improperly passed: 
„against him: As-the compromise’ in’ the ` 
‘execution proceedings was entered: into" 


(4) 26/B. 109: 
(5) 22 1. A 45 BML. J. 3; 0 Bar P.O. J, 526, 
Œ. O) : 


. ` 
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contrary to-:O. XXII, r. 7, it also is 
` voidable at the minor's instance. 


There remains. (3). . According to Mr. 
/Kimatrai the «reference ‘to arbitration 
"proceedings . .contravened Schedule II, 
rile 1.(2) in that ‘there was no:matter in 
-difference between ‘the. parties. . As ‘a 
„matter of fact these arbitration proceed- 
.iugs were of a:type well-known ‘in the 
-Presidenoy. The money-lender insists 
.not merely on a -bond before he lends 
-his-money but.od a decree. To effect 
this he forees'the borrower to sign & 
-reference to-an‘arbitrator who makes:an 
award onthe lines indicated by the money- 
lender. .:The ‘latter. then compels the 
borrower to go with him to Court and 

` agree thatthe award be filed.as a decree. 
Then and then ‘only the -money-lender 
-advances the loan. So common did this 
abuse .of ‘the Courts become that the 
- Judges ofithe Bombay High Court found 
it necessary to issue the circular to -be 
found at page 181 o£ their Civil Circulars. 
As it is worthy ‘of. speci! attention we 
quote it.in full. : 


“Tn some parts of the "Presidency 
certain classés “of money-lenders are in 
the habit of lending money to im- 
pecunious “Military and Civil Officers 
and to poor agriculturists, not on bonds 
or promissory notes but on arbitration 
awards, and the foan, the. amount of 
‘which is usually much legs than the 
amount stated.as advanced -in and pay- 
able by the award, is not advanced 
until after these arbitration awards are 
actually filed in Civil Courts and decrees 
‘passed thereon, The object of this 
‘procedure ` is apparently to oust -the 
‘jurisdiction of the Oivil Courts and 
prevent them from. enquiring into. the 
‘terms of the transaction. It has been 
-found fhat-some Judges ‘have been in 
the habit of ordering these so-called 
arbitration awards ‘to ‘be filed and. pass- 
ing decrees thereon without enquiring 
into their nature. Their Lordships, there- 
fore, desire to impress upon the Judges 


that it is the duty of every Judge, before : 


‘he allows arbitration awards to be filed 
in Court, to satisfy himself that there has 


been some point of real difference which `, 
was submitted to arbitration and that ` 


INDIAN CARER. 


‘difference -is the-rate of interest. 


question ` 


"Sahibdino (1). 


‘diy 


apasqa, an. Lexbitretionzo OD: ibit point ot 


' ¿real difference." e Et 


The .viéws embodiéd in iha above . 
cirenlar were confirmed by the decieion 
in the case of :Velchand v. Lieut. Liston 
(6). There, just as there, was a 
reference to arbitration, an award and 
then.a decree. The Sub-Judge: held 
that there was a real point'of difference 
between the parties, nantely, as to the 
amount due by the defendant. and ithe 
instalments. Here the alleged point of 
Scott, 
Chief Justice, when commenting -on ‘the 


"Bub.Judge's view made the following 


observations to which we would draw 
Mr. Thakurdas' spécial attention. “`` 
. “It was quite clear upon'the-proceed- 
ings that there was no point-of differ- 


‘ence between the parties and no dispute 
-as ‘to theamount óof:instalments «which 


should ‘be paid.* “We regret that’-the 
First Olass Subordinate Judge should 
have. allowéd his Court -to be used for 
8 proceeding of -this kind and it reflects 
but little credit on -his judicial capacity 
that he should have permitted it.” The 
decree was set aside. | In this case ‘also 


-it is .clear that the- différence -as to the 
-rate of interest was no -difference at 


all but merely .a' pretence, to create some 
upon which the arbitraters 
should . pass :a. decisiqn. Still -more- 
remarkable is it that after. the arbitrator 


"had"passed his decision on. this.alleged 
‘point of difference, he should have drawn 


up an elaborate mortgage . on the pro- 


perty. "That question was certainly not 
"before him. <A view-similar to that ex- 
p by the Bombay High Court will 


e found in the .case -of Dipchand v. 
On *this ground dlso we 
‘are of opinion that ‘the decree in suit 
No, .114 of 1910.so far as it affects the 
minor should be set aside. ` 

‘Weallow the appeal with costs dsongh 
‘out and reversing the judgments and 
decrees of the lower Oourts-set aside the 
decree in suit No. 114 of 1910 ‘so far ag it i 
affects the minor plaintiff Jamnomal.. 

Z.K-*- E "Appealallowed, ? 

a Ind.Cas.-371;16 Bom. LR- 517; 38 B. se. 
12 Ind. Oas 639; 58 L.R R. 92.» 
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> . MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE OgpzR No. 11 
: oF 1922, - 
September 17, 1923. 


<. Present:—Sir Walter Salis Schwabe, 


"n 


Kr., Chief Justice, and Mr. Justice 
` ` Waller. 


. RAGHAVACHARIAR AND OTHER8— : 


COUNTER-PETITIONERS—À PPELLANTS 
E . 


r v 


t 


` ersus ` 

LDUVVURU KRISHNA REDDI asp | 
' "OTHRRS—PFTITIONEBS— RESPONDENTS. - 
` Transfer of Property Act (IV of 1882), 88.81, 
88—Bona fide purchaser of portion of mort- 


'.gaged property without notice of mortgage—Sub- 


nt, usufructuary mortgage of other portion 


with notice—Suit on mortgage— Purchaser's right to 


"ihe Court to regulate 


marshall. ' 7 
In a suit on a mortgage, itis competent to 


e order of sale of the 


‘mortgaged properties in execution of the decree and 
‘that must depend on whether the person who 


„Tight as between himse 


‘applies for marshalling has dt a good equitable 
1f amd the mortgagor and 
as between the other persons interested in the 


-mortgaged property, and if he bas a right to 


: preference, it is 


the, duty of the Court to give 
m the preference taking care that the mortgagee 


A r for value of a portion 


.is not prejudiced. [p. 919, col. 2 
fide ie 


‘of & m 


bona fi 
rty without notice of the 


aged pro 
as against a subsequent 


mortgage extitl 


-usufructuary mortgagee of another portion of the 


N 
; m, 83 Ind. Cas 852, (M93) M W 


property to ask in proceedings in execution of 
the original mortgage-decree that the properties 
‘usufructuatily mortgaged should “be proceeded 
against first and the portion purchased by him 
‘should be sold only for the balance if any due. 
.[p. 919, col. 1.] 

It is immaterial that the purchaser had applet 
and failed in the mo suit itself to obtain 
‘an order to that effect. [i eit 

Appayya v. Rangayya, 31 M. 419; 18 M. L. J. 
229; 3 M. L. T. 287, Ramaswamy Chetty v. Madura 
"Mille Co., Limited, 34 Ind. Cas. 338; (1018) 1M W. 
N. 265, Ram Dhun Dhur v Mahesh Chunder 
Chowdhury, 9 O. 406; 11 C. L. R. 565; 4 Ind. Dec. 

. 8.) 919 and Narayanasamy Chetty v — Vellaya 
; N. 831; 45 M. 
L. J. 722; (1994) A I R (M. 366, 33 M.L. T. 181; 
47 M. 688, considered 


' "Appeal against an order of the Court 
of the Subordinate Judge, Chittoor, 
dated the 4th August 1921,in Appeal Suit 
No. 5 of 1921, confirming that of the 
Court of the District Munsif, Shollingur, 
dated 4th October 1919, in E. P. No. 378 
of 1919,in O. 8. No. 190 of 1908. 


Mr. 8. A. Seshadri Aiyengar, for, the 


Appellants, 


Mr. K. B, Venkatachela Aiyar, for the 
Respondents, ` - 


> 
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. Dn 

š i JUDGMENT. `- `` 
Schwabe, C. J.—This is an appeal 

. from the order of the Subordinate Judge, 
Chittoor, confirming. the order of the 
District Munsif on an application in 
.execution of a mortgage decree. The 
position shortly was this: that the ap- 
plicant, the present appellant, had at 
sometime purchased from the mortgagor, 
without notice to the mortgagee, ` pro- 
perties. items Nos. 1 to 3 and had 
remained quietly in possession for some 
.90 years. The mortgage covered other 
items ofproperty of considerable value 
which were, after the date of the mort- 
gage and after the date of thé sale to 
.the appellant, mortgaged usufructuarily, 
-such  usufruetuary mortgagees taking 
‘with notice of the existing mortgage. 
'The appellant applied that,in executing 
the mortgage-decree, the other properties 
should be sold first and that the pro- 
perties which ke had bought should. be 
brought to sale actually only if there 
was a deficit on the sale of the other 
properties. Ths application was refused 
and it was refused solely upon the 
ground that a similar application had 
been refused in the mortgage suit itself. 
Now it appears that,in the mortgage 
sujt, the present appellant was made a 
party and he did contend that he was 
entitled to have the properties marshalled 
in such a way that the mortgage amount 
might be realised by the sale first of 
the properties other than those which 
he was entitled to, subject to the mort- 
‘gage. That contention of his was dealt 
with by the Munsif, who heard the case, 
in paragraph 22 of his judgment to 
which our attention has been called, and 
he holds, as I understand his judgment, 
first of all that -by the decision of the 


Full Bench ofthis Court in Appayya v. 


Rangayya (1) he was precluded ftom 
going. into the-matter at’ all and second- 
ly he holds by reason of that decision 
-that the plaintiff, that is the mortgagee, 
would be prejudiced if- he were to re- 
ceive any such application. I think 
Appayya v. Rangayya (1) is an authority 
for the first proposition that it was not 
the right time for the point to be decid- 


. - (1) 31 M. 419; 18. M. L. J. 229; 3 M.-L, T. 987, 
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ed and I think it is also an authority for 
the second proposition: but so far 88 
J -can see, though it is not necessary for 
us to say so, the District Munsif on 
that occasion was wrong in- respect’ of 
his view on - the second proposition, 
because if the properties are brought 
to sale and some are sold first and the 

balance is' directed to be sold for any 
deficit that there may be, I cannot see 
how the plaintiff in the suit suffers any 
Prejudice at all. However that may be, 
1t seems that the view of the Full 
Bench of this’ Court was that it was not 
the right time to dispose of this ques- 
tion. That being so, the fzzc-—What the 
learned District Munsif on that ground 
among other grounds, refused the pre- 
sent appellant’s then request for this 
‘order, seems to be a wholly irrelevant 
‘consideration. 'In the ‘judgment in 
-Appayya v. Rangayya (1), it is pointed 
out that this point can be disqussed and 
decided in the executfon pr ceedings, 
and it is put in this way: “Under sec- 
tion 88 of the Transfer of Prqperty Act, 
the Court may order that& portion 
sufficient to discharge the plaintiff's 
debt be sold, and if a parcel No. 2 is 
sufficient and if. the plaintiff cannot 


possibly be prejudiced by such a sale, it. 


may be open tothe Court to direct in 
the decree itself itssale before the other 
property." That äs to say, that if there 
can be no prejudice, it is possible for the 
Court to direct in the decree itself this 
order of sale, but, in the execution of the 
decree for the sale of the land, one item 
may bé sold first and if the sale-procéeds 
thereof are sufficient, the sale of the 
other items may be stopped. In 
Ramaswamy Chetti v. Madura Mills Co., 

Limited (2), a similar point came before a 
"Bench of this Court, and Srinivasa 
- Aiyengar, J., puts the point quite clearly 
^when he points out that the decision of 
the Full Bench in Appayya v. Rangayya 
(1) was that the Court has a discretion to 
‘direct the sale of any particular item if 
that will be sufficient to pay off the mort- 
-gage-debt, although in that case under 
“section 81 of the Transfer of Property Act, 


“no marshalling was allowed as between x 


28 :34.Ind, Oaa,"338; (1018) 1M. W. K. 365. 


(8 


the parties liétare the Genk E cons 
fess myself to have my own doubts 
a8 to how,far section 81. of the Trans- 
fer of Property “Act *dces apply, but 
itis not necessary. for me to express 
any. opinion or- that on this 'occa- 
sion. The only .question that-I have. 
to consideris whether it is right that the 
order of the sale'of these properties should 
be regulated ‘by the order of Court and 
that, inmy judgment, mtst depend on 
whether the appellant has ‘got a good 
equitable right as between himself and 
the mortgagor and as between the other 
persons interested.in the: other mortgag: . 
ed property; and if he has a right.to pre- 
ference then it is the duty of the Court 
to give him .preference taking care of 


‘course that the mortgagee is not prejudic- 


ed. As I have pointed out the mortgagee 
is not prejudiced by the order of selling. 
Therefore, [think thatthe right order to be 
made in this case And the order which must 
be made is that:the property be put-up 


-for sale, items Nos 4 to 16 inclusive being 
sold :beforé items: Nos: Lto 3, items Nos. 1 


to 3 being sold only if there is. not sufficit- 
ent amount realised from thesales of the 
other items to pay the decree amount. , 

Our attention has been called’ to a 
recent decision of this Court in Narayna- 
samy Chettty ` v. Vallaya Pillai (3) 
which reversed an order dismissing an 


f application by a mortgagee to bring one 


item ofthe mortgaged property aloné to 
sale, it being contended by the person 
claiming an interest in that item. of pro- . 
perty that the other items of mortgaged 
property ought to.-be brought to sale 
first. I understand that it was Held by 
that judgment that the only occasion on 
which such-a point could be taken’ was 
on the hearing ôf -the suit itself. .I 
desire to point out that.it seems to me that 


` that proposition is much too general and 


is contrary to the decision in Ram Dhun 
Dhür v. Mohesh Chunder Chowdhury 
“and the decision in Appayya 
v. Rangayya (1). In the former case it was ' 


_held that a mortgagea should not be 
.allowed to bring. to sale one item of the 


(3)83 Ind. Cas 852; (1923) M. W N 831; 45 M. 
L. J. 722, (1924) A. LR. (M ) 306, 33 M. L. T. 181; 47 


we 408; 11.Q. L, R. 865; iaa Deok) 


“919, 


E i 


t 


-920 


INDIAN: OASES. - 


B DU 


- K. M, SELEOTED COAL COMPANY OF MANBHUM; In the matten of. 


. mortgaged property -only; and in the 


ldtter case, the Full Bench case,it was 
pointed. out that there were casgs in which 
it Was not :possible.or right for the order 
to be made on the hearing of the suit 
and :yetit would «ormight be open. te 
m the.point.on -the execution proceed- 
fFrom-what L:havealready.said, it 
ows-that in' :ourview this *also i8 a 
case:where, ‘although.the-poinit-had been 
taken:and .decided against in the:suit, it 
is.open to:be taken again in the:execution 
proceedings. J'agree with the decision 
in Narayansamy Chetty v. Vellaya Pillai 
(8) that. the mere fact «that it -was 
sought ito bring one property .only :to 
‘ale ‘is -ho ground for dismissing fhe 
petition :so-asking: but it must not be 
taken that-Lagree :if it was the intention 
ofthat "Court to decide, that when that 
poten is taken on the file it will not 
eropen'to the- “appellantin : that case to 
diave:thetpoint raised. 
Jin the result this appeal must :be 
allowed with costs. 
Waller, J.—1 agree and have noth 


ing: to add. - 


`Y. N.V. Appeal állowed, 
8. D. | 


—F 


| PATNA'HIGH COURT. ` 
, MisognrANgEous JuDIOIAL Oase No. 77 
-OF 1923: 
December 27, 1923. 
_Present:—Sir Dawson Miller, Kr,, 
"Chief Justice, and Justice Sir J wala 
-Prasad, “Kr. 
Inzthe ‘matter of É. M. SELECTED - 
^ *QOAL COMPANY op MANBHUM. 
i ‘Income’ Pax Act'(XI of 1922),8. 10 (2) (viii) 
Bihar and:Orissad Minning Settlements Act (Is 
1020), -0.23 (3)—Jharia Water Supply Act pii a 
19 14), s. 45—Mining . business—Mining and water- 
supply rates, whether rates in respect of premses 
Expenditure incurred solely for profits and gains, 
what is—Deductions from income. 
^Bub-elause (vii) of clause (2) of section 10 of 
„the Income Tax Act of 1922 contemplates a tax 
“or rate imposed on the premises in the ordina 
acceptation of the word, that ‘is to say, the ‘build- 
'ings:and Jand where the business is carried on 
‘or:such part thereof as is used for the purpose 
-of carrying on the business, such as offices, 
workshops, warehouses, etc., as distinguished Mom 
„private ‘residences ünconnectéd with -the pure 
[p. 921, col, 2] 


(i9) "Pat. 81, referred :to 


‘question certain local rates 


- The.duties has ears by clause 23- of .the Bihar 
and Orissa Settlements Act and under 
section 45 of x= Jharia Water Supply Act on the 
output and despatch of coal "from:a mine are not 
“local rates umposed.on :such- parts of- the premises 
‘as are used for the purposes of the .business" 
within the meaning of section 10 (2) (viii) of the 
Income Tax Act of 1922. These duties do, how- 


-eyer,'fall within the:purviéw of clause (ix) of 


sub-clause H óf section 10, as.being "expenditure 
incurred -solely for the purpose of ‘earning such 
..921, col. 2; p. 922, col. 1.] ^ 
ja Jyoti rasad Singh ` 

$ P. LAT. Tes. 


profits or gains.” 
In the matter of: 
60 Ind. Cas 357, 6 'P. L -J. 62; 


assessing a taxable _income..derived under 

ai head of businessit is only the profits or gains 
of-the business that are to be Aud qm £922, col. 1:] 
Ii:arriving at the profits df a due the ex- 
Denso ine incurred in earning those .protits: ¿need not 
eee be what may be called -voluntary .ex- 

in fact the very nature .of the bùsi- 

ae cus taquited -that cert&in expenses ~should be 
inue before the profits can be ascertained such 
enses come within the purview of -section 10 
(3) (iz) af the.Income Tax Act of 1922, as ex- 
penditure incurred solely for the purpose of earn- 
AE such profits or gains. [p.9 922, col;2; p 023, 


e under :the Income Tax Act, 


-1922, 


Mr. K. P. Jayaswal, for the Assessee. 
Mr. Sultan Ahmed (Government Advo- 
eate), for the Crown 
JUDGMENT. ' : 
Miller, ©. J.— This is a Pe ere 
under section 66 of-the Indian. Income 
Tax. Act, 1922, for the opinion of the 
High-( Court upon certain questions which 


„arise in relation to-the assesstnent-of the 


taxable income of the K. M. Selected 
‘Coal Company, for the year 1921-22. 
The Company -is the proprietor of-a 
-colliery in Jharia and claims that in 
-assessing its income for the year -in 
imposed 
upon the-outturn ofthe coal in the one 
case and -upon the \despatches of the 


-coal and coke in the other-should be 


deducted from the taxable income under 
the provisions .of the Indian Income Tax 
Act, 1922, The question, for determina- 
tion, is whether in. arriving at the taxable 
-income the local rates, to which I -shall 
refer in" greater detail presently, can be 


- deducted under the provisions of .section 


10, clause (viii) or (ir), of the Income 
Tax Act, 1922. It is admitted that the 
income payable by the Assessee comes 
under the head of "business" within the 
meaning of section.10 and -the -tax pay- 


3 
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able in ‘such :a case is in respect ‘of the 
profits or.gains .of fhe business carried 
. on :by the .Asses8ee. The,sectidn pro- 
vides, by claude (2) that such profits or 
gains shall-be computed ‘after making 
the following allowances. Then .there 
follow.sub-clauses (i) to (ix) which include 
amongst other things certain deductions 
in respect of rent ‘for :the :premises in 
which the -business is carried on, in 
respect of repairs in -certain .cases, in 
respect -of interest of capitel borrowed 
for the purposes :of the business, in res- 
pect of insurance. ‘repairs to buildings, 
plant .and machinery depreciation and 
other matters which itis unnecessary to 
enumerate further. Then -follows sub- 
clause (viti)-which.is in these terms: 

(viii) “Any sums paid on account of 
land-revenue, local rates or municipal 
taxes in respeet of :such -part-of -the 
premises as is used ;for the purposes .of 
the business." : 

Sub-clause (ix) is.as gollaws: 

. (ix) “Any expenditure (not being in 
the nature of capital.expendituré) incur- 
red .solely. for. the -purposes of earning 
:8uch: profits or gains." 

The rates in question which it.is sought 
to deduct from the taxable income for 
income-tax purposes are imposed in 
the .one case under the Bihar, and 
‚Orissa Mining Settlements Act, 1920, 
clause (23), which provides that the 
«Board (that is tfe Mines Board of Health 
for the district, -established under the 
.Act) shall impose yearly an assessment 
„at rates :not exceeding the maximum 
.rates prescribed on all .owners of mines 


in which are employed persons résiding ` 


-in the Mining Settlement, and all persons 
-who receive any royalty, rent or fine 
:from ‘such mines, ;and the assessment -by 
clause (3) of.the section shall be based in 
the case of owners of mines, on the 
annual .output from their .mines. In 
pursuance bf that section a rate was 
imposed upon the Assessee in this case 
‘upon the annual output from the mine. 
The other tax or rate is that imposed by 
the Jharia Water Supply Act (Bihar, and 
Orissa, Act III of 1914) which by section 
45 provides that : ! 
“There shall be’ formed a fund to be 
_galled.the Jharia Water Fund which.shall 
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be vested in the Water -Board:aud there 
shall :be placed to the credit thereof in the 
District Treasury or a.Süb-Treasury: -> 
"(1) theeproceeds of,atonn&ge ‘cess on 
the annual. despatches of coal and coke 
from mines.’ p ER ar Se C edel e 
Section .54 and the following -sections 
in Chapter VI make provision for the 
levy of the cesses there named... A cess 
under these sections was-imposed upon 
the Assessee in respect of the -annual 
despatches of coal and “coke from the 
mine, It isin respect of thése.two'rates 
that a deduction is claimed-by the Asses- 
see in -this case. E i 
It is admitted ‘that’ these rates are 
local rates within the meaning of clause 
(2), sub-clause (viii),of.section 10 of the 
Indian Iucome Tax. Act, 1922, but it is 
‘contended on behalf of-the:Commissioner 
. of Income-tax ‘that ‘such rate is not a 
rate in respect of such part of the pre- 
mises as is: uged for the -purposes- of 
business; that indeed it is not a tax 
upon the. premises át all -but is a tax 
levied upon the owner of-the mine in 
respect not -of ‘any buildings ‘or land 
which may be described as premises but 
upon the annual output in the-one case 
and upon. the annual. despatches iin 
‘the other and, therefore, : that by no 
straining of the language of clause (viii) 
-could you bring the present rates within 
the scope .of that clause. The duties 
leviable under the two Bihar and Oriésa 
Acts mentioned are not, in my opinion, 
local rates imposed on such -parts-of the 
premises as are used for the purposes 
‘of the business within clause (vii) .of 
section 10 of the. Indian Incgme Tax 
‘Act, 1922. That clause appears to me to 
contemplate a tax or rate imposed on 
the premises infhe ordinary-acceptation 
of the word, in this connection the 
buildings and land where the business 
is carried on or such part thereof.as is 
used for the purpose -of carrying on the 
business, such as offices, workshops, 
warehouses, -etc., as distinguished from 
private residences unconnected «with the 
business. The levy in such cases 
where the rate is imposed on the -pre- 
mises for municipal purposes is -general- 
ely assescei on the annual value of. the 
premises and I do not.think ditean be 
2, f 


. 
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said that the word premises includes the 
annual output or the annual despatches 
of coal from the mines, 

With regard to the second point, 
namely, whether these rates are 
included under sub-clause (ix) of ‘clause 
(2) oÉ the section, the case appears to 


` me to present very much: greater diffi- 


culty. It must be borne in mind that 
in asssessing a taxable income derived 
under the head of business it is only the 
profits or gain& ofthe business that are 
to be taxed and the question which 
arises in the present case is whether 
these profits or gains are to be arrived 
at after deducting the local rates .im- 
posed upon the Assessee in the present 
case, There can be no doubt to my 
mind that from acommercial standpoint 
these rates imposed upon the proprietor 
of.the business would be deducted in the 
Compgny's balance-sheet before any pro- 
fits could be shown ag the profits of 
that business. But it 18 necessary to 
.consider further whether the rates in 
question can be regarded as an expen- 
diture incurred by the Assessee solely for 
the purpose of earning such profits or 
gains. It is contended on the one hand, 
on behalf-of the Income-tax Commis- 
sioner, that such expenditure must be a 
voluntary expenditure incurred by the 
'"AsBessee solely for the purpose of mak- 
ing a profit in his business. It i8 con- 
tended on the other hand, on behalf of 
the Assessee, that it is not necessary that 
he should voluntarily incur this expense 
if, in fact, it is an expense incurred by 
him in the ordinary course of making 
his profits and before such profits can 
be ascertained. The case is, to .my 
mind, one not altogether free from-doubt.” 
In the case of Raja Jyoti Prasad 
Singh Deo (l); the question arose as to 
whether cesses imposed on the net annual 
profits of certain property could properly 
be deducted under a “similar clause in 
the Income Tax Act of 1918 for the 
purpose Of arriving at the taxable income 
for the purposes of income-tax. In that 
: case the Bench, of which I was a member 
-came to the conclusion, although it was 
-not absolutely necessary for the purposes 


° (1) 60 Ind. Oas. 357; 6 P. L, J. 6252 P. L. T 
“183; (1921) Pat, 81, 
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of that decision, that road-cess could nót 


be deducted in arriving at the profits 
of a business taxable as income. But 
the. reason why that view was taken 
was that before any cess became leviable 
at all the profits in the case of a busi- 
ness must first be ascertained and that 
it*was upon these profits when they were 
ascertained that the cess was to be levied 
and it was upon the same profits that 
the income-tax was also to be levied. 
Therefore, one could not, in arriving at 
tbe taxable- amount either for income-tax 
or for cess, deduct in the one Case cess 
or in the other case income-tax. The 
present ease, however, &ppears to me to 
present different features. The local 
rates which it is sought to deduct in 
arriving at the amount taxable are not 
rates imposed upon the profits of the 
business. The rates imposed are ton- 
nage rates upon the amount of coal 
raised or the amount of coal and coke 
despatched and sare in no sense rates 
levied after the profits of the business 


-have been ascertained. In fact it is 


necessary in order to carry on this busi- 
ness and which is important, before any 


profits at all can be earned that these ` 


rates should be’ paid, in other words that 
the actual coal raised and the actual 
despatches made, whether the business 
shows a profit or not should bear the 
burden of the rates imposed by the local 
authorities. ThatseemsYXo me to take the 
present case outside the dictum in the 
earlier case of In the matter of Raja Jyoti 


Prasad Singh Deo (1). Itis true that, in- 


one sense, the expenditure is not a volun- 
tary expenditure made by the Assessee 
for the purposes of carrying on his busi- 
ness, It is'a local rate imposed upon 


him, possibly against his will, but at: 


the same time when a person entera 
into the- business of a coal mine proprie- 
tor he knows when he undertakes that 
enterprise that there wif he certain 
expenses connected with the working of 


- the mine which he may not -voluntarily 


E 


incur but which still are part and parcel . 


of the working expenses of the mine and 
connected with the business of the mine 
and these expenses will have to-be taken 
into account before the actual amount of 


- profit earned can he ascertained. - It 
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vU : ee TRE "- - - After an aucticn-sale dis taken ‘place and it 
- does aol seem to me that 1n ge. de -has been confirmed,.the property ‘vests in the 
the profits the expenses incurred 1n earn-  guetion-purehaser. The auction-purchaser can ob- 
ing those profits should necessarily be tain delivery of possession against his judgment- 
what may be called voluntary expenses. debtor For this, remedy issprovided for under the 
-If in fact the very nature of the business Civil Procedure Code, 1f, however, there 1s some 


d z : erBon other than thé judgment-debtor, who is not 
requires that certain expenses should be jj representative and not holding the property on 


‘incurred before the profits can be ascer- his behalf and who resists or obstructs is pos- 
tained then I think that-such expenses session, there are two remedies open to the 
‘ean fairly be said to come within the  suotion-pursheser, namely, either to bring 8 


` : Â . regular suit for possession against that person, 
meaning of sub-section (ix) of clause (2) orto have recourse to a summary remedy by way 


of section 10 of the Actas expenditure of an application as provided in O- XXI, r. 97 of 
. incurred solely for the purpose of earn- the Oivil.Procedure Code. He is not bound to 
ing such profits or gains. In my opinion, have recourse to the second remedy; it is open 


š to him tod if he ts to time. If he 
_' therefore, the local rates which the oss seo and fails, a: "lia S eds e; ring à 


AssesBee claims should be deducted from regular suit is curtailed, and such suit must be 
-his taxable income in this case, should Bus pus ds period oe ee pa ag 
' 1 . =. O: e e e 1m) on e: 

be deducted before the assessment of his By Full’ Bench (Mukerji, J, dissenting). 
income is made. "TP ' —An application under r. 97 of O. XXI of the 
* No specific question is formulated for  Oivil Procedure Code cannot be made until the 
‘our opinion in the reference by the.Com-  decree-holder or the auction-purchaser has been 
missioner of Ihcome-tax but the points ` resisted or obstructed in obtaining possession of 


: ñ FE the property. It is only then that he file’ an 
upon which he requires an opinion 8I application complaining of suck resistance or ob- 
clearly indicated and the answers to those struction [p. 926, coi. 2.] 
points appear from tMe judgment just r E app PETAT BS at ERA rg 

ronounced. I think that the Assessee in IO POSSE person allege e 
Pustaa ie conted to his costa of tii top ee eal s s eet 
2 - x, debtor is not necessarily an application complain- 
réference. We think that the costs ing that resistance or obstruction has been offered 
ghould be assessed at Rs. 300. by such a person The provisions of r 97 come 
Jwala Prasad, J.—I agree with , into operation only when either delivery of pos- 


- : A i ession has been ordered by the O 
the conelusions which have been arrived aiempi to obtain possession has ee mM bs 


at by my Lord the Chief Justice. the decree-bolder out of Court. Unless either of 
Z. K. -` Reference answered, these contingencies has occurred it cannot be 

- : said that the anction-purchaser or the decree- 

š holder has been resisted or obstrueted in obtaining 

° , possession. [ibid.] š 
š 2 An applieation under r 95 of O XXI, is 

i - : separate and distinct from one under r. 97, and an 
order passed on the former does not fall within 

the purview of r. 103 of the Order. [p. 927, col. 1.] 

: If an auction-purchaser is resisted by a person 

. ALLAHABAD HIGH COURT. who claims the right. to hold possession in his 
FULL BENCH own right, the Execution Oourt is bound to stay 

^ pF G ‘AP No. 2 45 1921 its hands unless and until the decree-holder 
IRST CIVIL PEAL NO. OF - ' makes an application under O. XXI, r. 97 of the 

x: March 1, 1924. Code of Civil Procedure, complaining of the re- 
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í . . . 

-  Present:—Mr. Justice Sulaiman, - msmtanee within thee time allowed by law; and it 
` Mr. Justice Kanhaiya Lal and is only when sucha complaint is filed that an 
` Mr. Justice Mukerji _ investigation can be made, resulting in the con- 

" . Justice Mukerji. sequences contemplated by r. 103 [p. 929, col. 1.] 
BOHRA 60BHA RAM--PLAINTIFF— “the auction-purchaser does not choose to 
APPELLANT E , adopt that course or, in other words, to file a 
versus complaint of actual resistance or obstruction by a 


: s: hird erson, the provisions = 
TURSI RAM AND OoTEERS—DEFENDANTS— tire ito operation bal QU E103 vanno 
RESPONDENTS. Article 11-A of Schedule I to- the Limitation 
. Civil Procedure Code (Act V of 1908), O XXI, Act is applicable only when an order has been 
-yr. 95, 97, 98,-99, 101, 108—Ezecution of decree passed upon an application by an auction-pur- 
—‘Resistance’, meaning of—Applications under chaser for the possession of 1mmoveable property 
rr. 95 and 97, distinction between —R. 108, ap- e sold in execution of a decree, complaining of the 
licability of-—Limitation Act (IX of 1908), Sch. resistance or obstruction to the delwery of posses- 
, Art. 11-A; applicability of. 1 5 sion thereof. [p 928, col, 2.] DN REESE 
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^ m resistance to the auction-p 
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Per AMukerji.J.—The . word "resistance" has 
been used in r. 97 of O. XXI, of the Oivii Pro- 
cedure Code,in order to show that there may be 
ar obtaining 
delivery of possession without there being any 
necessity for the auction-purchaser going to the 
spot. [p 930, col 2] 

When the auction-purchaser makes an applica- 
tion against some persons who are in possession, 
and thoss persons come up and say that they are 
not linble to be ejected and the decree-holder ‘asks 
for:a» enquiry, he really asks for an enquiry 


against the resistanca caused by the persons in - 


possession, and anerder passed upon such enquiry 
is an order which attracts the operation of r. 103 
of O XXI of the Oivi! Procedure Code. [ibid] 


First appeal from a decree of the 
Subordinate Judge, Muttra, dated ‘the 
27th April 1921. ` 

Mr. Gulzar, Lal, for the Appellant. 

‘Dr, S. N. Sen and Mr. N. P. Asthana, 
for the Respondents. 


JUDGMENT. 

Sulaiman, J.—Thistis a plaintiffs 
appeal arising out of a spit for recovery 
at possession of immoveable property 
and mesne profits. The plaintiff also 
offered to let ‘the defendants Nos. 1 and 
9 redeem him if they chose to do so. 
` The facts of this case are as follows:— 
-On the 5th July 1889 a mortgage-deed 
was executed by one Dharamjit osten- 
-sibly in favour of Tursi. It is not now 
disputed that this Tursi was benamidar 
for Sobha Ram the real mortgagee. On 
the 27th duly 1895 Dharamjit sold the 
equity: of redemption in the mortgaged 
property to Ganga Ram and Dhanwant. 
It may be stated that although the sale- 
deed stood in the name of these trans- 
ferees, the mutation of names was, sub- 


‘sequently, effected in favour of the sons, 
Itis not necessary at, 


‘of these persons. f 
this stage ‘to state all the circumstances 
under which the mutafion of names 
was effected in that way as that ques- 
tion bas not been gone into by the Court 
below. 

° On the 20th December 1909, Sobha 
Ram the real mortgagee brought a suit 
for sale against the mortgagor Dharam- 
jit as well as his transferees Ganga, Ram 
and Dhanwant. He also impleaded & 
-prior mortgagee Badri. The sons of 
-Ganga Ram and Baru Mal were, however, 


not: impleaded. It appears from the ° 


‘jiidgment in that case that the position 
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taken up in defence-by-Ganga Ram and 


Dhanwant was to put the plaintiff .to 
strict proof of his allegations. It does 
not appear that there was any sugges- 
tion thrown .out that the suit was de- 
fective on account of any -non-joinder. 
The suit terminated in a decree for sale 
oS the 6th.June 1910 and the :appeal 
preferred to the High Court by Ganga 
Ram and Dhanwant was also ultimately 
dismissed. On the 20th August 1913 in 


-execution of the mortgage-deeree .for 


sale, the property was put.-up “for sale 
and purchased by .the decree-holder 


-Sobha Ram himself. The sale was con- 


firmed and the sale-cerlificate was grant- 


.ed to the decree-holder purchaser later 


on. The record of that proceeding ig 
not before us but it appears that &fter 


-the sale had been confirmed the auction- 
purchaser put'in an application which, 


however, is not on the record, purport- 
ing to beunder O. XXI, r. 95. In this. he 
impleaded TursieRam and Ohhedu the 
Bons of Ganga Ram and Dh&nwant, 
judgment-debtors, alleging that these 
latter persons were in possession of the 
property on behalf of.their respective 
fathers. Objections were raised -by the 
sons mainly on the ground that they 
were in possession of the property on 
their own accovnt and were holding it 
under some sort of partition with their 
fathers The learned-Sukordinate Judge, 
who had this application before him, 
eame to the conclusion that Tursi Ram 
and Chhedu were in possession on their 
own account and not on behalf of the 


+ 


‘judgment-debtors. He accordingly dis- 
missed the .application‘on the 3rd July 


1914. ; f 
The plaintiff made an attempt to ap- 
peal from that order but. his appeal 


was dismissed on the technical ground ' 


that no appeal lay from such an order. 
After the expiry of more than one year 
from the date.of the order passed by 


the Subordinate Judge the present suit 


has been instituted by Sobha Ram for 
recovery of possession against Tursi and 
Chhedu as well as other defendants. 


The claim was principally contested by- 


these two persons and the main defence 
put forward on their behalf consisted 
of a plea that the order passed on the 


x ° 
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3rd July-1'914-was an order under O. XXI, 
r. 99, and that, therefore, the present suit , 
was barred by Art. I-A of the Limitation . 
Act, as: it Had been brought more than. 
one year after that order. It was also. 


. pleaded that the defendants were hold- 


ing possession of this property under g 
private partition on their own account, 
and the clainy was also barred by the 
twelve years" rule of limitation. 

The learned Subordinate Judge did 
not record evidence in this ‘case, but 
took down the statements of the Pleaders' 
for the parties. These statements are 
printed at pages 18 and 19 of the paper- 
book. The Pleaderfor the plaintiff ad- 
mitted that, after the auction-purchase, 
tle plaintiff had filed an application in 
tlie. Execution Court for delivery of pos- 
session impleading therein Tursi Ram 
and Chhedu, sohs of Ganga Ram and 
Dhanwant respectively, that both the 
sons filed objections which were allowed. 
on the 3rd July 1914 nd that the ap- 
plication for delivery of possession’ was ' 
disallowed against Tursi Ram and Chliedu. 
He alleged, however; that the two sons 
were: either members of a joint Hindu 
family ‘with their fathers'and, therefore, 
bound by the decree against them or if 
they" were: separate then there could be: 
no: transfer of property in their favour 
in the absence of a registered document, 
The Pleader for he -defendants stated 
that he had two objections to the suit. 
The first was: the bar of O. XXI r. 99- 
read with r. 103- of the Code of Oivil 
Procedure; and: the second: was that the 
property in question had fallen to the 
share of the contesting defendants by a 
private partition. effected between them’ 


. and their fathers in-1901, and the claim; 


therefore; was barred as against them. 
The learned Subordinate Judge has- 
dismissed the' suit om the preliminary 
ground that the suit having been filed. 
more than one year. after the order of 
the 3rd July 1914, was barred’ by Art. 11-A 
of the Limitation Act. ae 
. There can be no doubt that after an` 
auction-sale has taken place andit has- 
beer confirmed; the property vests in the 
auction-purchaser, The auction:purchas-- 
er can obtain delivery of. possession 
against  his-judgment-debtor, -For this, 
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remedy ‘is provided for under-the Gode.. 
If, however, there is some person other. 
than. the judgment-debtor, who is not his. 
representative and not “holding the. pro- 
perty on his behalf and who resists or, 
obstructs his possession there are. two, 
remedies open to the auction-purchaser;. 
namely, either to bring a regular suit 
for possession against that person,.or to 
have recourse toa summary remedy by. 
way of an applieation a$ provided in. 
O. XXI, r. 97. 
auction-purchaser is not bound to have- 
recourse to the second remedy. It is. 
open to him to do so if he wants- to 
save time. Of course, if hedoes and fails 
then his remedy to bring a regular suit is 
curtailed and the period of time is pres-. 
cribed by Art. 1ll-A of the Limitation 
Act. It is clear, therefore, that unless the. 
defendants can satisfy us that there-is 
an order which falls unde? r. 99 of O.. 


1 


XXI, which opefates as'a bar to the . 


present claim, the regular suit certainly. 
is not barred. The main question. which. 


"we have to consider, therefore, is whether 


there was or was not an application- 
made under O: XXE, r` 
passed underr.99 rejecting that appli- 
calion. i 


It may þe noted that although the: 


application filed by the auction-purchaser. 
1s not on the record, yet the reference 
to it in the order passed by Mr Moore. 
shows clearly that the ‘allegation of the. 
&uciion-purchaser was that, Tursi. Ram: 


and Ohhedu were in possession of the. I 


property on "hehalf of their respec- 
tive fathers, Ganga Rám. and Dhan- 
want. The application itself purported 


It is well-settled: that the. 


r. 97 and.ab order - 


to be one under O. XXI, r 95. It í ` 


clear that when an, &uctior-purchaser. ` 


wants possession not only against the 


Judgment-debtor but also against some- 
person holding property on hia, behalf; - 


or claiming title under him, he can. ap- 
ply under O. XXI, r. 95 and: ask: the. 


Court, if need be, to remove the- other f 


poron who refused to vacate the same,, 
Substance and in designation the ap- 
plication which was.filed by the &uction- 
purchaser was án application under O.. 
XXI, r. 95. In that application there 


was no express-assertion.that the auction-- 
purchaser had made any attempt to ob 


"n ° 
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tain possession of this property, either 
through Court or out of Court, nor was 
there any suggestion that any obstruc- 
iion -or resistance had been*offered to 
him while he was trying to obtain pos- 
session. lt might, however, be inferred 
that Tursi Ram and Chlhledu were im- 


pleaded because the auction-purehaser: 


had &n apprehension that when he goes 
to take delivery, obstruction or resistance 
‘would be offered by these persons.. I 
may also note that, in the written state- 
ment which has been filed in this case 
by the two contesting defendants, there 
is no suggestion that prior to the making 
of that application there had been any 
attempt by the auction-purchaser to ob- 
tain possession or that there had been 
. any obstruction or resistance offered by 

the defendants to the auction-purchaser’s 
obtaining possession. 
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perty on behalf of the judgment-debtor 
and claiming title under him or not.. If 
the Court is satisfied that he isso hold- 
ing the property the order can be passed 
forthwith. If, however, the Court comes ` 
to the conclusion that heis holding the 
property on his own account, there is no 
option to the Court but to dismiss the 
application under r, 95. Rule 97, how- 
ever, contemplates that where ` the 
holder of a decree for the possession of 
immoveable property or the' purchaser. 
of anysuch property sold in execution 
of a decree is resisted or obstructed by 
any person im obtaining possession of the 
property, he may make an application to 
the Court complaining of such resistance 
orobstruction. It isclear to my mind 
that an application under r. 97 cannot 
be made until the decree-holder or the 
auction-purchaser has been resisted or 


It cannot, however, be disputed that- obstructed in obtaining possession of 


Tursi Ram and Ohhedu, did object and 
- thet Mr. Moore investigated into the 
matter and came to the conclusion that 
their objections were well-founded. 

It has been strenuously contended by 
Dr. Sen.on behalf of the respondents that 
a Court has no jurisdiction to make any 
inquiry when an application - under O. 

- XXI, r. 95 is made. His argument is 
that the Court while acting under that 
ruleis simply acting in its administrative 
capacity and not a judicial one, and that 
theorder passed by the Court must be 
passed -automatically. Examining the 
rule, however, oneis bound to hold that 

. the Court cannot pass an order delivering 


possession. of the property tothe auction-/ 


. purehaeer as against a person other than 
the judgment-debtor who is holding pro- 
perty on his behalf or claiming title 
under him, unless the «Court is satisfied 
that heis such a person. I fail to see 
how an ordercan be passed under that 
rule against such a person unless either 
that person admits that, he holds the pro- 
perty in that capacity, or the Court is 
otherwise satisfied that he is holding as 
such. lt may be that no thorough in- 
quiry need be made under r. 95, but 
there is nothing under that rule which 
prevents the Court from being satisfied 
on prima facie evidence as to wheth&r 
thig other person is holding the pro-- 


the property, It is only then that he 
files an application complaining of such 
a resistance or obstruction. Of course 
no resistance or obstruction can be said 
to have taken place before any attempt 
to obtain possession has been made, It 
follows, therefore, to. my mind that. 
‘an application under r. 95 asking for 
possession against a person alleged to 
be holding the property on behalf of 
the judgment-debtor is not necessarily 
an application complaining that resist- 
ance or obstruction hàs been offered by ` 
such a'person. In my opinion the pro- 
visions of r. 97 come into operation 
"only when either the delivery of posses- 
sion. has been ordered by the Court, . 
or, at any rate, an-attempt to obtain: 
possession has been made by the decree- 
. holder out of Court, Unless either of 
these contingencies has occurred, ‘it is 
difficult to see how it can be said that 
the auction-purchaser or the decree-holder 

- has been resisted orobstructed in obtain- 
ing possession. - . °. : 

I have already stated that in the ap- 
plieation filed before Mr. Moore all that 
was alleged by the decree-holder was. 
“that the sons were holding the property 
on behalf of the judgment-debtors, that 
there was no suggestion tbat they had: 
obstructed or resisted his possession. 
The order of Mr. Moore was -not. that, 


a i 
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an attempt had- been made by the 
decree-holder out of Court to- obtain 
ossession and he had been resisted, 
ut that the allegation of the decree- 
holder that the two sons were holding 
the property on behalf of the judgment- 
debtor was not correct but that-they 
were actually holding the property on 
their own account. The application was 
within the scope of O. XXI, r. 95, and 
in spite of any additional observations 
made by. Mr. Moore, I am bound to say 
that his order must be deemed to be 
one dismissing the application made to 
him under O, XXI, r. 95. It is impossi- 
ble to say that the decree-holder's ap- 
lication was an application under O. 
RXT r. 97 when’ he did not make it 
under that rule, nor did he allege the 
fact& of resistance or obstruction, which 
are necessary to bring the application 
under that rule. 


Under r. 103 a party not being a 


i judgment-debtor against whom an order 


is made under r. 98, r. 99 or r. 101 
may institute a suit to establish his 


-right within the short period prescribed 


by the Limitation Act. J have, there- 
fore, to see whether the order "passed 


“by Mr. Moore was-an order under r. 


99.- That rule requires the Court to be 
Batisfied that the resistance or obstruction 
was occasioned by any person other than 
ihe'judgment-debtor claiming in good 
faith on his owh account or on account 
of the judgment-debtor. There-was no 
finding by-Mr. Moore that any resist- 
ance had been occasioned by any person 
at all A reference to section 74 of the 
Code of Civil Procedure also indicates 
that the Court proceeds after the pur- 
chaser has been resisted or obstructed in 
obtaining possession of the property by 
some persons holding it on behalf of the 
judgment-debtor. The application under 
r, 97 is, separate and distinct from that 
underr. 95, &nd has to be filed within 30 
days of the resistance or Obstruction as 


provided in Art. 167 of the Limitation. 


Act. I am, therefore, satisfied that it is 


impossible ‘to hold that the order passed. 


by Mr. Moore was an ‘order under 
r. -99, dismissing ` an application com- 
plaining of.resistance or obstruction, If 
ihe. order . was not under that, rule, then 
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n is obvious that-.r. 108 would not 
apply, nor would Art. 11-A of the 
Limitation Act apply. It is important 
to note that under Art. 11-A ‘of the 
Limitation Act, the period of one year 
begins to run from the date of the order 
made upon an application by the pur- 
chaser of the, property, complaining of 
resistance or obstruction to the delivery of 
possession thereof. - Before, therefore, the 
defendants can defeat, the plaintiff's 
claim, they have got to show that there 
is an order against ihe plaintiff, more 
than. one year old, under which an ap- 
plication complaining of resistance or 
obstruction tothe delivery of possession 
was dismissed. In my opinion there is 
no such application’ or order on the 
record. The order passed was really 
an order under O. XXI, r. 95. Even if 
Mr. Moore went beyond the scope of 


that rule, which I am by no  mears. 


prepared to admjt, his order would not 
come under r. 99. 

The learned Subordinate Judge has 
not decided the other .questions which 
arose in the case and has thrown out 
the suit on- this. preliminary ground 
alone. lam, therefore, of opinion that 


this appeal should be allowed, the decree : 
of the lower Court set aside and the- 


case sent back tothe Coürt below for 
disposal according to law. © . 
Kanhaiya Lal, J.—The- simple 
question for consideration in this appeal 
is whether the suit was barred by O. XXI, 
r. 103 of the Code of Oivil Procedure read 
avith Art. 11-A of the Indian Limita- 
tion Act. The plaintiff was the auction- 
purchaser of certain property which had 
been sold in execution of his decree to 


which Ganga Ram and Dhanwant, the 


fathers of 
respectively, were parties. 


the contesting defendants 


‘property purchased by him by an appli- 
cation made under O.XXI,r. 95 of the Code 
of Oivil Procedure to the Oourt. which 
held the sale. In that application he 
impleaded the present’ defendants, sug- 
gesting that they held posséssion on 
hehalf of the judgment-debtors. The 


Court made some sort of an inquiry into’ 


tifat allegation and came to the conclusion 
that- a were in possession in their own 


The plaintiff. 
sought to obtain possession over the 
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right- &nd'not'on behalf ofthe judgment- 
debtors and rejected the application. 

` The présent suit-was-filed by the plaint- 
iff for  possessfon of the" -disputed 
property with mesne profits; and it was 
also prayed that'if the defendants wanted 
an-epportunity: to redeem the property, 
they may be ordered to pay to the plaint+ 
iff -the “money due to“him on the 
mortgage ‘in satisfaction of which the 
property was ‘sold within such time as 
the Court. may allow. So far as the 


latter relief is concerned, it was clearly^ 


outside the scope of the enquiry contem- 
plated by r:95; and: O. XXI, r.103 of 
the Code of Civil Procedure has, there- 
fore; no ‘application. In: regard to the 
claim for possession, it is urged on 
behalf of the defendants that the order 
of the Court,, refusing to "deliver posses- 
sion against the defendants, was an 
order passed ‘under’ O. XXI, f. 99- of the 


Code of' Civil Procedure and that r.. 


103 was, therefore, applicable. Rule 99 
contemplates that there. must .be & 
` previous complaint: under r. 97. of a 
resistance or obstruction offered to the 
auction-purchaser in obtaining posses- 
sion of the property purchased by‘ him’ 
_ Judging from the terms of the applica- 
tion recited in the order above referred 
fo, no such complaint appears to have 
been mtade by the auction-purchaser’ at 
. the time.” All that he had suggested was 
that the defendants held possession on 
behalf of- the judgment-debtors, their 
fathers, and that they were liable to: 
be ejected: by an order under r. 95. 
Rule 95 authorises the Court, which held. 
and corffirmed the sale, to order delivery 
. to be made to.the auction-purchaser, .on, 
| his application by putting such pur- 
chaser, or any perso whom he may 
I appoint to receive delivery on his behalf, in 


possession ofthe property purcvased, and: . 


1f need be, by removing any person who 
Tefüses to vacate the same. 


possession on his’ behalf; or a person 


claiming: under a title ‘created .by the 


| judgment-debtor subsequently to the 
ejectment which resulted in the salg. 
Before &- Court.can pass an order fór 


his*removal, the Court: has," however, to: 


INDIAN GABES: " 


The person 
who refuses and is to be removed may be: 
the judgment-debtor'or a person, holding: 


E Hes 


be satisfied that he belongs to one ot 
otlier of the categories above mentioned; 
and in order to satisfy itself that’ he does 
helong to one or other of these categories, 
the Court may have to make such prima 
facie enquiry as the circumstances of 
the case’ may require. That was the 
nature of the enquiry which the Court 
appears to have made in the above. pro- 
ceeding; and though it went on to say 
that the defendants appeared to fold 
the property on their own behalf’ the 
order passed cannot be treated’ as an 
order passed on a.complaint of resistance 
or obstruction within the meaning of rr. 
97'and 99 of the said Order. Article 167 
of the Indian Limitatioh Act provides 
a limitation of 30° days from the ` date of 
the obstruction or resistance for making 
a complaint under r. 97. The’ ‘filing 
A the complaint is &contlition requisite 
to give the Court jurisdiction to make an 
enquiy under rr. 98 ‘and 99* and, to 
pass an order wlfich may have the effect 
ascribed toit by r:,103. Article. Ll- A of 
the Indian Limitation Act is in terms . 
applicable only: when an order: has beer 
passed in terms of the above provisions 
upon. an application: by-an auction-pur- 
chaser for: thé possession of -immoves 
able property sold in “execution” ofa 


' decree, complaining of the resistance, or 


obstruction. to the delivery of possession 
thereof. There was no.actual resistance 
or obstruction in this case; in fact there 
was no allegation of any- such resistancd 
or obstruction having been offered "by 
the auction-purchaser for possession. It 
was merely suggested thatthe defendants 
were holding’ possession on behalf‘ of: the 
judgment-debtors, their fathers, and that 
allegation was enquiied into and found 
against the- auction-purchaser with the 
result that his application was - thrown. 
out. OrderXXI,r.103 of tlie Code. of 
Civil Procedure has in these circum~ 
stances no-application-to the case. n: 
Even where an auction-purchaser is’ 
resisted in obtaining. possession, by- & 
person claiming to hold possession’ in: 
his‘own right, it is'open to the auction--- 
purchaser--either-‘to file ‘a ° complaint’ . 
under O. XXI, r. 97-or to recover posses= 
sion by a-suit.or otherwise; as-he may be: 
advised, ‘A coupen under O? Xh 


H 
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er. 97 is not his sole or exclusive remedy. 
Rule 95 contemplates a refusal by a 
person of the class described before a 
process in execution is issued. Rule 97 
contemplates 
obstruction offered to the auction-pur- 
chaser in obtaining possession by such 


process. The object of the former pro- 


vision is to uphold the authority of the 
Court as against thé judgment-debtor or 
any other person holding on his behalf. 
The object ofthe latter provision is to 
protect the publie peace by authorizing 
a summary enquiry into the rights of 
the’ contending parties, other thàn the 
'judgmient-debtor, in order to determine 
what should be immediately done, leav- 
ing the dissatisfied party, not being 
the judgment-debtor, to seek his remedy 
by a regular suit. If the auction-pur- 
chaser does not «choose to adopt that 
course or, in other words, to filea com- 
plaint of actual resistance or obstruction 


by a third. person, no bar ofthe kind: 


suggested can stand in operation against 
him. As pointed outin Hargo Lal v. 
Chandu Lal (1), if an auction-purchaser 
is résisted by a person, who claims the 
right to hold possession in his own right, 


the Execution Court is bound to stay its’ 


hands unless and until the decree-holder 
makes an application under O. XXI, r. 97 
of the Code of Civil Procedure, complain- 
ing of the resistance within’ the time 
allowed by law; and'itis only when such 
a complaint is filed that an investigation 
can be made, resulting in the consequ- 
ence! contemplated by r. 103. There 
is nothing in the circumstances, so far 
as they have been disclosed in the pre- 
sent case, to iüdicate, that any complaint 
was filed under O. XXI, r. 97. or that 
an order was passed on such a com- 
plaint. The order was merely an order 
under-O.XXI, r. 95 by which the auction- 
DU RA was refused relief. because 


^ 


e conditions ° precedent to give the- 


Court jurisdiction to pass an ‘order 
against a person, who was not the judg- 
ment-debtor, were not found to exist. I 
Agree, therefore, with the order proposed 
by my learned brother Sulaiman, J.- 
Mukerji, J.—I find myself in the 


(3) C9 Ine. Cae. 557; (1923) A. I. R. (L) 143. 
59 


an actual resistance or. 


the Indian Limitation Act. 


title ‘to.certain properties. 
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unfortunate position of being unable to 
agree with my learned colleagues. I shall 
briefly indicate the reasons of my dis- 
sent out of respect fer my learned 
brothers, 

The facts which are necessary for the 
disposal of the point of law raised, are 
briefly these. The appellant in execu- 
tion of a decree’ for sale obtained by 
himself purchased the property mort- 
gaged. Among the judgment-debtors 
were {two persons, namely, Ganga Ram. 
and Dhanwant. After obtaining a sale-. 
certificate, the appellant put in an ap- 
plication before the learned Subordi- 
nate Judge of Muttra apparently making , 
two more persons Tursi and Chhedu 
also parties to it. Tursi and Chhedu 
"were the respective sons of Ganga Ram 
and Dhanwant. They came and said 
that they were in possession in their own 
right and not as claiming under their 


"fathers. The learmed Subordinate Judge 


held that Tursi and Chhedu were real 
claimants on their own account and 
accordingly disallowed the application 
for delivery of possession made by the 
appellant. This was on the 3rd July 
1914. Within one year of this order no 
suit was brought by the appellant. On 
the present-suit being instituted on the , 
8th June 1920, the plaintiff was met 
with a plea that the suit was barred 
undér the provisions of Art. 11-A of 
The ques- 
tion is whether the suit was really so 
barred as found by the lower Court. 

Having given ‘the case my anxious 
considerations I have come to the con- - 
clusion that the suit was barred. e 

If welook to the provisions of rr. 94 
to 103 of O. XXI of the Code of 
Civil Procedure we wil find this. 
Under r. 94 an auction-purchaser gets. 
ap certificate for sale which declares his - 
Rules 95 and 
96° lay down the method by which the 
auction-purchaser is to be put in pos- 
session of the property, Rule 95 says 
that where the judgment-debtor himself 
is in possession pr where some person 
claiming under him is in possession, t.e., 
where a person bound by the decree and 


Jiabée to be objected physically is ni 


possession, delivery of possession would. 
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be made by removing the persoh in’ of fact, an inquiry has been made, the 
. „Z possession... Rule 96 provides that-where -result of. that inquiry cannot have ‘the , 
& person: like -a tenant. iis in. possession, same effect as the result of an inquiry.” 
i.'e.& person,ywho is ‘pot liáble to- be, under r. 97and r. 99. In the first ^ 
ejected ` on account of the sale? delivery place I would say thatit is not expedi- , | 
of possession should he made by several ent and proper to- assign an adjudica-. `, 
modes referred io therein. Naturally tion which, undoubtedly, took place, as 
: the question would, jarise how ,ig-the , having been made under no provision 
Court to know ‘which method would bé whatsoever of the law, Ifan inquiry can 
applicable, and whether, the person who be ieferred to it, that inquiry must be -< 
is actually ` in possession is | liable to be taken io. have been made under the + 
removed or not, This machinery i is pro- , provisions of law. Presumably the ` 
vided,’ not by (he ir. -95 And 96, but Court knew that the parties bad legal ` - 
. by “the rr. 97 to 109. -Thé machinery, assistance. There is, , therefore,’ no ` 
.ig this. "The person who is in posses- warrant for urging ; that the inquiry. 
sion 4s found ,either to résist or obstruct that was made ,was ‘made under no 
in the deliver y of, possession. Theauc- prpvision "whatsoever of the law. I> 
tion-purehaser says that those.persons would not, however, rest my judgment zs 
who are resisting or obstructing are not simply on this. Iam clearly of opinion | 
entitled to do:80 and asks the Court to that the case did come .under r. 97.” 
remove. the resistance or obstruction and In r. 97 two words have been. used; . 
to put.the auction-purchaser.in posses- ,namely, "resistance" and e "obstruetion." an 
sion. The Court thereupon hears the ‘Those words have not the same, meaning, | I 
parties and decides one wgy or the; other. ` otherwise. the Legislature would be guilty" | 
If it decides that, the’ person in pos- : of tautology, Obstruction is Mer. 
session. is 80 on account of the judgment- ' act. Resistance is moral and may some- 
debtor, . or the judgment-dehtor himself „times be physical. We speak of: resisting” `. 
is in possession, it would ,Oordéf -the “an appeal. A onie te 
removal of such person from: ‘the, pro-,, an appeal. This does not imply : ‘that he. 
perty. If ;on. the other hand, the Court ` stands up to fight physieally the- learned * 
fadt that the "person in posses * Couisel.. for the appellant., ‘Referring “ 
soonhis own behalf and noton Shut to Murrey's English Dictionary, ‘we, find "n 
of the judgment-debtor,the Courtwoyld .:that- the word “resist” js used in the: a 
disallow. the application “of, tie auction- °: “sense of striving against: a moral and: 
purchaser. | The aueti on-purch er Would" mental influence and against spinething 
then have à a remedy .. y. oaut Pi t Such s proposed to be done or skely- to. haipo : 
suit, “must be- brought within’; a: -8 hört; ;à law or commad ete. Thus, the: E 
period óf limitation a, pro ided in: “resistance” has ‘been ‘used in order to” 
~- Art. 11-A- of the. "Limifation AC s `y "show. that theremay be a resistance fo 
It is araqed, that, -in this'case, fete" ds. the auction-purchaser óbtaining deer 
no application or complaint, by the, of possession without there being" Sy. 
decree-holdgr to remove the sons: of the ; necessity for the auction-purchaser. going ^ 
judgment-c debtor, namely, '* Tursi, and: to the spot. ' “When ‘the~ auctión-pur- ` es 
Cheddu; from the property and, therptote,: chaser, makes an application against ` 
there, was no inquiry under r.. 97, and, some persons who are in possession and -. , 
therefore, there was no order. e T. those persons come up and say that ^ 
97. Itis further “Alleged that whatever they are not liable to be ejected, aüd the |. 
inquiry was made, it was made'underr.95. decree-holder asks for an. mquiry; - he al 
am. afraid I cannot agree, 'I have ¿really asks for an inquiry against ‘the ,' "d 
already. stated ‘that r. 95. and. r. 96 for, resistance (not ; obstruction) caused" by, 
the matter. of that, does nof, contemplate : the persons in possession. When it was-, 
any inquiry whatsoever. It has ,been ‘proposed by the auction-purchaser, in `. 
urged by the learned Counsel for the this particular ease; ibat the Court ^ 
appellant that the: Courtade noi inquiry, should remove Tursi and Chhedu from 
° under those rules, ánd-^if, as & matter e° possession on the allegation that’ they: 


` 
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were in possession on behalf of their ` 'GKLÓUTTA HIGH COURT. . 


e 


fathers, the judgment-debtors, he really ` Apphats FROM APPRLLATE Decrees: 
“called, upon. them- to say whether they . " Nos: 2328.or 1921 .anp 418. or., 1922.- 
submitted -to thel.auction:sale:or- they E ^S February.: 19; 1994: ; ;.- 
proposed to.résist it. They amei, andu.: Present :$-Mr. Geen ei s sr 
resisted. thé. applicant.. What. they did, ^: .: and'Mr.. Justice Chotzner, ` 
therefore, was . fully.within the meaning |: KAMALESH RAY AND ANOTHER— | 
of r. 97-to resist the auction-purchaser '. oo ee A E T š 
in obtaining delivery of:possession.. As’. = ~ i 

I have already .sdid, it-was not necessary. DWÁRIKA NATH KOTALA 

for resistance on the part of Tursiand .- DEFENDANT—RESPONDENT, 


Chheddu that the 'deeree-holder should Landlord and tenant—Co-sharer elandlords—Suié 
for share b | rent, by onè- co-sharer, maintain- 


have. gone to -the spot previously: . The 

opu RS QU ability of—Swit, whether convertible into one for 
further. fact that the: application was apportent of rent. f 
-made. for delivery. of possession against  : A xco-sharer 
these. persons shows- that resistance was share meee rent bee pre the other o=. 
anticipated. When these men came.up .. #harera. parties or without pioving separate co 
and lodged a, protest, what they did was tion or praying Tot Apportioninenth GB rent, Sq 


actually. to resist: the, applicant, -or, in The Court" cannot convert a simple suit for. 


other words, to resist ‘the: decree- holder rent into a suit for apportionment of rent. 
in obtaining possession of'the property. 
A sut f rti t of rent should be 
When the odecrae-holder: invited the e led all portano d 
‘Court to adjudicate upon- the::question. -and the tenants who are necessary parties. 
whether he: should .- get. possession. or: 
"vhether. the application for possession. 
902, 6 C. L R 421; 3Shome J. R 132, 2 Ind Dec. 
Should..be: disallowed, -the Court-did (š a) 182 and Satyesh. Chandra Sarkar v Haji 
adjudicate and hold. that these persons .Jilar Rahman, 45 Ind. Qas. 721; 27-0. L. J, 438, 
in possession were in. possession | oh their- referred to... : 
own account, - Thus *he.spirit..of the 
law and the-letter of duele. were both 
satisfied. .. . se 
In the cixcumstances, in my- opinio 
the appellant was bound to bring his 
‘guit*within, one year. of 3rd Jul 1914. . 
He has not. done so. ... His suit. vas rightly: „< Bhusan -Roy and Promotho Nath Muker- 


dismiased.« by the Cotirt-below:* I. wòuldp:+7ee, for the Appellants. . 
therefore, disaiss | the appeal - eiie. Babu D. N. Bagchi, for the Respond- 


B ‘the Court.—The appeal is allows. 4 rent 
ed, the décrée.of the-lower Court’ setaside, - J 'UDGMENT: “These. appeals-arige. 
and: the: case S> gent back to the ‘Court: out of.suits brought by the plaintiffs for 
below=for-: dis LL ‘according’. to. law.. ; realization 
The costs of. 4 


event. ‘ Hes lgi i. 
ea ee en a deb urs to them-by partition, ; The defence was: 


Kuri = “iG u il ' that the plaintiffs were. not entitled to 
i: i ppea d ivea. recover a share .of di hee "as there was 


- ditional ‘Bubordinate : Judge; Burdwan, 
dated the 30th June 19?1, affirming that 
n.. of the Additional Munsif at Kalna, 
dated the lst May 193U.., 


ens. inea | TO separate collection. .. Both-.the Courts 

° 0587 77 157. have found thatthe: plaintiffs. are not en- 
s l UL titled to-recover rent.on.the ground, that 
: $ a co-sharer landlord; TENA sje. for his . 

own, share of the, renf without. making”. 

+ the other co-&hàrers -parties. or without- 


2 - ` o" c , proving separate: collection or-praying, for, : 


apportionment. óf. rent., The learned 
Ms who Lec Tor, the, 


Yag " 


wv. 


dlord ¿šanot sue for ` his own. 


I Tswar Chander Dutt v Ram Krishna Dass, 5 G: ° 


. Appeals’ ‘againat a decree of the Ad : 


-of.rent:froni the defendgnts- . 


T he ..to the, extent, of 11/18th, share on the... 
UD m ape ne “allegation: that sùgh: share, was allotted ;- 


r 


Bs 
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contends that these cases may be treated 
as Gases for apportionmentofrents. He 
bases his argument on the partition de- 
cree among the owners of the land in 
„which the plaintiffs’ share is found to 
be 11/18ths. We are of opinion that we 
cannot convert a simple suit for rent 
into a suit for apportionment of rent. 
A suit for apportionment of rent should 
be properly framed so as to implead all 
the .co-sharers and the tenants who are 
mecessary parties. The law, with regard 
to such suit, has been laid down in the 
ease of Iswar Chunder Dutt v. Ram 
Krishna Dass (1) which has been ex- 
plained in the case of Satyesh Chandra 
Sarkar. v. Haji Jillar Rahman (2). The 
view expressed in the last case is thus 
stated: “A co-sharer cannot, as a matter 
of right, claim from the tenants what 
he estimated eto be his proportionate 
share of the rent.. ° 
. "The result is that the view taken by 
.. the Courts below is correct and that these 
_appeals are dismissed with costs. 
K. B. D. Appeals dismissed. 


(1) 5 ©. 902, 6 C L. R. 421; 3 Shome L R. 132; 
2 Ind Dec. (x. s) 182 E 


r 


7 (2)45 Ind Cas. 721, 27 Q. L. J. 438. , 


e 


. BOMBAY HIGH COURT. 
. FULL BENCH. 
Srconn CIVIL AprPEAL No. 144 or 1923. 
March 24, 1924. 
Present :—Bir Norman Macleod, Kr., 
Chief Justice, Mr. Justice Shah and 
: . Justice Crump. 
HARGOVIND FULCHAND— 
PLAINTIFF—APPELLANT 
versus 
BHUDAR RAOJI— 
DzrENDANT— RESPONDENT. 
Civil Procedure Code (Act V of 1008), s ,7— 
Suit by decree-holder auction-purchaser to recover 
ion, martntainabilety of 
A suit by a decree-holder auction-purchaser to 
recover possession of the property purchased by 
him is not barred by section 47 of the Civil Prg- 


cedure Code, as the matter does not relate to the * 


execution, discharge oi satisfaction of the decree. 
Case-law discussed. 
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Second appeal from the decision of the 
First Class Subordinate Judge, A. P., at 
Ahmedabad, in: Appeal No. 300 of 1921, 
confirming the decree passed by the Sub- 
ordinate Judge at Dhandhuka, in Civil 
Suit No. 269 of 1920. 

Mr. B. G. Rao, for the Appellant. 

Messrs, J. G. Rele and V, D. Limaye,. 
for the Respondent. : 

JUDGMENT. 

Macleod, C. J.—This suit was in- 
stituted by the plaintiff to recover pos- 
session of the suit property which his 
father had bought at an auction-sale in 
execution of a decree for money which 
he had obtained against the defendant. 
Theaale was held on September 21, 1908, 
and was confirmed on Octobér 29, 1908. 
Thereafter the sale-certificate was issued 
by the Court. The defendant continued 
in possession and the plaintiff's father did 
not seek possession. When the plaintiff 
filed this suit on August 20, 1920, the 
defendant objected that it was barred by 
section 47, Civil Procedure Code. 

Both the lower Courts felt them- 
selves bound to follow the decision- of 
this Court in Sadashiv v. Narayan 
Vathal (1). The correctness. of that 
decision, althongh it was not directly 
in point; was doubted in Gobe Nathu 
Barola v. Sakharam Teju Patil (2), where | 
I stated that I would prefer to follow 
the decision of the majerity ofthe Full 
Bench of the Allahabad High. Court in 
Bhagwat. v. Banwari Lal (3). We are 
now asked to decide whether the ques- 
tion between the plaintiff and the defend- 
ant is a question “relafing to the 
execution, discharge or satisfaction of the 
decree” which would, under the provision 
of section 47 of the Civil Procedure Códe, 
have to be determined by the Court. 
executing the decree and not by a sepa- 
rate suit. There area very large num- 
ber of decisions on the question which 
has given risetoa considerable diver- 
gence of judicial opinion. , 

It is considered by Mr. Justice Mulla. 


(1) 11 Ind. Oas. 987, 35 B 459; 13 Bom, L. R. 
681. 
i (2) 59 Ind. Cas. 368; 22 Bom. L R. 1101; 44 B. 
77. 

(3) 1 Ind. Cas, 416; 31 A, 82, 5 M. L. T. 185; 6 A. 
L J.71. 
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in the 7th Edition of his Oode at page 
125 where he says :— ` s 
." We are inclined to think that sec- 
tion 47 does not apply. to the case at all, 
not because the decree-holder purchaser 
as nota ‘party -to the suit’ within the 
meaning of section 47—for we think he 
is such & party, but because the question 
as to delivery of possession cannot be 
said to be a question ‘relating to-the 
execution, discharge or satisfaction of the 
decree’ within the meaning of section 47. 
The following are the main points of 
distinction between the two views :— 
. “(1) According to the former view, that 
‘is, the view taken by the High Courts 
of Bombay and: Madras and in some 
cases by the High Court of Calcutta, a 
decree-holder purchaser, who is resisted 
by the judgment-debtor in. taking pos- 
session of the property purchased by him 
at the auction-sale, can proceed only by 
an applicatign under O. XXI, r. 95, 
coupled with section 47, and such appli- 
cation should be made within three years 
from the date on which the sale becomes 
absolute. P d 

According to ‘the latter view, that is 
the view taken by the High Courts of 
Allahabad, Patna and Lahore and, ina 
large majority of cases by the High 
Court of Calcutta, he may proceed by an 
application under O. XXI, r. 95,.0r he 
may proceed by way of suit. The period 
.of limitation for a suitis twelve years 
from the date when the sale becomes 
absolute, so that even if the time for an 
application has expired, he may prosecute 
his remedy by way of suit.” 

Article 138 ofthe Indian Limitation Act 
specially. provides for a suit by a: pur- 
chaser ata sale in. execution of a decree, 

` when the judgment-debtor is in posses- 
Bidn at the date of the sale.. There is no 
reason why the word ‘purchaser’. should. 
not-include a decree-holder who, with 


the leave of the Oourt, becomes a pur-- l 
_ but he has to. pay the purchase money, 


chaser. ls there any reason then why 
-the decreesholder purchaser should be 
: debarred from filing such a suit? . What- 
-ever way we decide it, the point to my 
.mind is so simple that I do not wish to add 
to the literature which has aécumulated 
-around it. The answer which I think is 
‘tHe right one cannot be put more pre- 
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cisely than in the words of Mr, Justiee 
Griffin in Bhagwati v. Banwari Lal (3) 


(page 108): 


. "On. the facts found in the. present 
case the decree-holder auction-purchaser 
might have applied to be placed in . 
possession, under the provisions of sec- 
iion 318 and section 319 of the Code of 
Civil Procedure. These sections. cor- 
respond with O. XXI, r..95 of the Code 
of 1908. If he did not so apply or if his 
application was unsuccessful, he could, 
in my,opinion, fall back upon, his title 
and-sue for possession. That title he 
derived not from the decree, which, in so 
far as it was & decree for salé, had expend- 
ed its force, but from his purchase. 
Under Art. 138 of Schedule II to the 
Indian Limitation Act he could bring 
his suit within twelve years from the 
date of the sale. Neither in the- Code 
of Civil Procedure nor in the Indian 
Limitation Aet is there any distinction 
drawn between & decree-holder auction- 
purchaser and a stranger auction-pur- 
chaser.”  . I 
. The argument that a decree-holder does 
not get the benefit of his decree (in 
execution) untill he gets possession as 
purchaser and that, therefore, there still 
remains a question with regard to the 
execution and satisfaction of the decree, 
was met by Mr. Justice Banerji in the’ < 
same case in the following passage at 
pages-100 and 101: 

“Tam also unable to hold that if the 
decree-holder happens to be the auction- 
purchaser the property purchased by him 
may be regarded as the proceeds of the 
sale or the fruits of the decree. . The 
proceeds of the sale consist of the pur- 
chase money for which the property. was 
sold and it is the amount of this purchase 
money which the decree-holder obtains 


-as the fruits of the decree. Ifhe pur- 


chases the property he does not get it as 
an equivalent of the amount of his decree 


and he may do so, either in cash or by 
Betting it off against the amount of his 
decree. In the present case the property 
was sold for Rs. 400, whereas the amount 


‘of ‘the decree was Rs. 87 only. The 
_purchaser had to pay the purchase money 


in cash and she got the property, notin 


` 
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` the própettyjéan, therefore; in no 8ehse be: sale. 


soe - MANINDRA, CHANDRA NANDY 9, H: Y. Low & cO, LTD, SUNCET 1 So RA 

` lieu of the amount: of her decree but.for ` dacree, :In the rot ease. "thoro is ño: 
`= g: much ‘ldrger- bum. "The puréliase of ‘question as to the X of the: ‘Court . 
TES 
: regarded ‘as acquisition’ of the fruits of . ° Where the validity of The sale i is :ques- 
‘the deéree, and failure to obtain’ posses-' “tioned, it may~be said that the questions 


^ sion of the "property > cannot affect the. "arising in the «suit: may -relate:to the- 


i 


: decree. itself. Even if the decree be one: - execution, ‘discharge: or satisfaction of’ 
for sale: upon-a mortgage; and a: sale the decree, in‘ execution "Whereof:the sale 


- takes place in pursuance of it, delivery ` iş held. ` In. the present’ -case the decree-- ' 


of possession to the’ purchaser is hot: holder.in execution of the money “decree 
rade under the decree." " . in his favour purchased: the right, :title- 
"In my opinion the E pur- and interest of^his judgment-debtor: and 
chaser does not seek to get posséssion’ in: his ‘claim to’ recover possession ‘on the. 
execution of his decree but by virtüe of- strength of that title would be outside 
his being declared the purchaser at the- '-the -scope sof section 47 of thie. ‘Code of 


-= 'aüction-sale. Therefore, I cannot agree” - Civil Procedure. 


"with the decision’ of this Court in" ` Crump, J.—I agree avid dh judg- 
Sadashiv- v. Narayan Vithal (1) ` which;. ment pronounced by my. -Lord the. Chief: 
with all: due respect, I think’ was- Justice. 

‘wrongly. decided. This - appeal-’ inust Z. K, i am Appeal allowed ` 

- beallowed and the case must be remand- . ae ; sug TEE 


--éd to the lower Court for trial’ onthe - — 
* mhérits. : 


Shah, J.—1 agree. " The quéstion is iv uo. e 
not-free from difficulty. But On ihe . . 
“bést consideration that I can 'give- io .- ^". -7A B DEUS ce 4^ 
‘the question I have! come to the-con- > ': ; i 


" clusion that the correct- view is that the -- CALCUTTA. HIGH COURT. ` 


Lu 


: claim made by thé auctión-purchaser, ' -ORIGINAL Orvir.Surr No. 477 of 1924. 
for possession: based on thé title acquired- -- - ' ‘March 24; 1924. 

. ‘a8 auction-purchaser, even though he. Present: Mr. Justice O..C. Ghose. 

-. inay be-the decree-holder ‘does not relate . (Maharajah Sir MANINDRA, . 
. to. the execution, ' dischargé “or ‘satisfac- - CEDE NANDY--PLAINTIFE | 
tion of the decree. That `. question . -© ` versus eum 
'generülly speaking is dutside thé scope ` OH .V..LOW &.Co., Lr». e 
of section 4T'of the Code. -Thoughit is- - DEFENDANTS. 
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EC 
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"between the’ ‘same partiés-it* cannot Arbitration “Act, (LX -of, 1899), 3. d of 


> be: said” to relate ‘to! the- “execution,” Protodirec, id ef ore Fraud are nee ws 
“discharge, or ‘satisfaction of the decree.” - . Under’ section 19 "ofthe ‘ArbitrationAct, the 


„  Psosunno, Kumar’ Saijal v. Kali ~ Court has a —disoretioni ifthe. matter ofz.etayingr 


= sitalar vi "Krishihamacharia (5); ‘the [ho pri ima serial an Ed 


< questions ^ ‘that arose” -rélated -‘to “the : which he. has agreed, ‘but a Court -may- in its: 
- execution ' ‘of “the ' decree: -Evén “whei ~- discretion, ‘after ‘considering all, the circumstances- 


: E igection 47 is:libérally -intérpréted ‘it is: of the. cage, refuse -a sfày .on:thergromnd that the 


^difficült “to includé' Within’ itd’ -stope åz, eani D a unt m hopes i a ad deed 
"h @bim' Based’ ‘ont ‘the’ title ofthe: ladétión- hold" that, eR cireumatabced * ġrbitřatiqa is not 
PE cle. “whichis “distinct -from ‘the “the mosf..suitable.fnetliod. of- determining- the 
;; execution, ‘Satisfaction or discharge of thé’ CO 2 MH roll bé eect the, qerüems - Pe 938, 
"o 191. ‘A. 166" 19-0683; 6 Bay: P. gi 13:209; 9 7^ Where fraud is bated Ug Court jourt jill in are 
Und. Déc: (8: 85 898 (P: G): Sw EN") Z 1-Tefuse-tò Bend the "case to aitti iP they ce 
RICE FE a 855145- L an Aas p. Bs “93 M. i dhatgédi with fud, de: desired a public: enquiry, ‘and; 
dn ; 97 0. L. J. 367; 34 M. L. J. 463; 4 P. La: where At-ishthe arly eb ho, sje.: aking the- 
wW. 50 21 M. W. Ñ. 310, 22 C. W. N. Es 16 who desires that ihe matter should given the 
A.L 1 M. 403; 20 Bom. L. R.J580; 8 L.! . publicity ota pubiic trial, the Court is much less 
Asc . Ë r - - inclined to free him a LE d 
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bitty 


' fraud is made out, the action will be allowed to 


roceed ; : 
p Fraud who desires the public enquiry. 
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Provided, however, that if a“prima facie case of ` 


hough if is the ty alleging the 
, although it par re 939 


Russel v. Russel, (1880) 14^Oh. D. 471; 49 L. J. Oh. 


.. 268, 42 L. T, 112, referred to. 


Messrs. ‘Pugh: and B. Basu, for the 
Plaintiff. ` . : ^ oig 

-Bir B. C. Mitter, Messrs. N. N. Sircar 
and S. O. Bose, for the Defendants. 


^" JUDGMENT.—These are two ap- 


plications—one by the Maharajah of. 
Kassimbazar for the appointment of a 
Receiver for the purpose of realizing 
certain outstanding payments due fiom 
customers in respect of coal supplied 
from the collieries of Maharajah during 


3- . 


“U MANINDRA CHANDRA-NANDY v. H. Y. LOW & 
MI. f Y » 4 , d ; 
"to arbitration into which hé has seen’ fit to enter. 


OASES. 
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Qo LTD i : ore 
the ‘terms and conditions therein con; 
-tained and on the part of the firm of 


H. V. Low & Co. Ltd., (of which Low and 
Pattinson were the-partners) to bé observ- 
ed and performed, the said firm were 
appointed; managing. agents of the 
Maharajah's collieries for a period of 20 
years and the said firm during the 
continuance of the said agreement were 
to have the, sole absolute and unfettered, 
coutrol of the management and working 
of the said collieries, ‘The said firm, 
during the continyance of the éaid agree- 
ment, were to use their best endeavours 
to raise the largest possible amount of 
coal from tlie said collieries and: to sell 
the same at the best available prices. 
The said firm were’ to’ he entitled to 
retain and be paid all working-expenses, 
exclusive of freight’ payable in respect 
of the coal to be sold by the said - firm. 
They were to be paid certain commission : 
on alleoal sold from the Said collieries 
in manner provided for in clause 11 of 
of the said agreement, By clause 12 of 
the said agreement it was provided that 
the said firm should keep full and correct 
accounts ofthe’ raisings and despatches 
from the, said collieries and should sub- 
mit to the Maharajah monthly statements 
within a fortnight after.the expiry of 
the month. and keep full and correct 
accounts of the sàle of all coal from the 
Maharajah’s collieries. Tt was also agreed 
that.the said firm should make. up, quar- 
terly accounts and statements, showing. 


, thé amount; of coal’ raised and sold, and 


the price realized in respect of the samé 


jah's application, would, not be constru femit to the plaintiff Maharajah thé gross 

- Samana the detenida Company as’ proceeds “of all -Bales after \dedticting 
-. amonüting to having. taken a step/in the). therefrom. the working costs „and' com- 
~, «preceeding within the, meaning af séction, , mission, payable to, the said fitin and all 
119 ofthe: Arbitration, Act. In this judg- , other, payments. which by the terns of 
^ merit s; wall deal. with the, application she, Raids agrepment were to, bs ät, the 
"under tbe. Azpitr zd. b Tao EPO nse, OF. Š “said 


yn u: The-facts areas follows: 


T Fh 


dd 
in Writing, ma.. 


t 
° 


By 8h .agrea- 7 regreet Di 
"fale d 


the. M. arajah.” „By Ñ 
d oth om. Vader tò 
aid Collieries.a minimum 
ity ‘22,500 


‘pf not legs than 
mui cw e. 
m the Ekra colliery a; 
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. fook to sell not less than -the sgid 
quantity of 22,500 tons of steam coal. 
Lastly the said agreement contained fol- 
lowing clause about arbitration, namely, 
“Tf any dispute shall at any time here- 
after arise between the p&rties hereto 
touching or concerning these presente, 
or any matter or thing herein contained, 
the same shall be submitted to the 
arbitration of two arbitrators or their 

. umpire in accordance with the provisions 
of the Indian Arbitration Act of 1899 
or any statutory modification or re-enact- 
ment thereof for the time being in force.” 
In the year 1919, the defendant Company 
was incorporated as a private Limited 
Company (the date of the incorporation 
is the 14th April 1919) and the defend- 
ant Company took over the said Manag- 
ing Agency agreement from the said 
firm with all the terms and conditions 
thereof-and continued to work under the 
Said agreement as the Managing Agent 
of the Mahgrajah's collieries. ~ The Maha- 
rajah’s, consent to tke transfer of the 
Managing Agency to the defendant Com- 
pany appears from a letter dated the 6th 
May 1919, from the Chief Secretary to 
the Maharajah to Messrs. H., V. Low & 
Co. It appears that accounts and state- 
ments have heen rendered .by the said 
firm and afterwards by the defendant 
Company and payments have been made 
by them respectively in accordance with 
such accounts, On the 27th June 1921, 
the defendant Company forwarded to 

: the Maharajah a statement showing the 
quantities of coal sold for 1921-22. This 
statement is Exhibit B, to the affidavit 
of J. H. Pattinson, sworn on the 8th 
March 1924, The Maharajah by his letter 
dated the 29th June 1921, expressed his 
surprise that Ekra coal (Ekra being 
one of his collieries) should have been 
sold at Rs. 4-8 per,ton, for the period 
1921 to 1924 and he thereupon returned 
the said statement for corrections. On 
the 30th June 1921, a corrected state- 
ment was sent by the defendant Com- 
pany to the Maharajah. This last state- 
ment is Exhibit A-], to the affidavit of 
Mr. Lyall, sworn on the 25th February 
1924. The Maharajah’s case is that the 
defendant Company:informed' him by 
the said statement that the coal from his 

e 
A. git. CXII fA š 


t2 Dale bn 


collieries had been sold by the defendant 
Company ashis agents to certain Hail- 
way Companies, namely, the Burmah, 
Railways, the Madras and the Southern 
Maharatta Railway and the Ceylon Gov- 


ernment Railway, at the following 
rates: — 
1922-23 1923-24 1924-25 
per ton per ton per ton 
Ekra .. 812 9-8 10-4 
South East Ba- : 
raboni 9-8 10-4 ` 11-0 
Begonia n 9-8 104 11-0 ' 


The Maharajah states that these were 
equivalent to the rates for the same or 
similar coal sold to other Railways F. 
O. R. for rail born coal. The contracts 
with the said Railway Companies which 
were three in number were negotiated 
and arranged on behalf of the said 
Railways by one R..W. Church, who 
was Chief Mining Engineer to the Rail- 
way Board in or about the month of 
January 1921 The said Mr. Church 
was during the year 1928, extradited 
from England to India in connection 
with certain charges arising out of his 
dealings with the defendant Company, 
in connection with the said three con- 
tracts with the said three Railwày Com- 
panies and was placed on his trial before 
the Ohief Presidency Magistrate, Calcutta. 
The trial was completed and the evidence 
therein was published but the said Mr. 
Church died before the Chief Presidency 
Magistrate was able to give his decision. 
Church's death took place in or about 
the month of November 1923. It is 
alleged on behalf of the Maharajah that, 
in the course of the. trial of Ohurch, 
evidence was given that by the contracts 
with the said three Railways the defend- 
&nt Company agreed to supply to the 
said Railways F. O..B, Kidderpore cer- 
tain quantities of coal from the Maha- 
rajah's collieries Ekra, South-East Bara- 
boni and Begonia and fwom certain other 
collieries not belonging to the Maharajah 
during & period of 3 years, commencing 
from the Ist April 1922 and ending on 
the 31st March 1915. The total tonnage 
to be supplied from each colliery belong- 
ing to the Maharajah during each of 
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‘the 3 years, was approximately as follows, e 


namely:— 3 
Eka >- - ^. 54,000 tons yearly. 
South East Bara- . ^ - - : 

boni 73,000 do. 

Begonia 12,500 do. 


` And the price at which the coal from 
"the said three collieries was to be sup- 
plied to the said 3 Railways was Rs. 17-1. 
per ton during the first year, Rs. 17-13 per 
‘ton during the second year and Rs. 18-9 
-during the third year, such prices not 
to include any increase in Railway freight 
and Port charges in’ force after January 
1921. In October 1923, Mr. Lyall, who 
‘is a member of the Indian Civil Service, 
now on leave preparatory to retirement, 
was with the sanction of Government 
‘appointed ‘by the Maharajah, General 
‘Manager of his estates. He proceeded 
‘to make enquiries about the Maharajah's 
‘properties and his attention was drawn 
to the evidetce which had been adduced 
-during the trial of the said Mr. Church. 
Mr. Lyall states in his affidavit that he 
ascertained that after ‘deducting Railway 
‘freight and -Port and ‘River charges 
actually incurred’ in respect of the: coal 
so supplied and after” deducting all 
-charges arid commissions provided for in 
the said Managing Agency agreement, 
the defendant Company had been and 
"were, unknown to the Maharajah PUE 
8 large profit in -respect of the sai 

-contracts with the said -Railways and 
‘that the defendant Company had con- 
-cealed from fhe plaintiff the said profit 
:ànd had appropriated and retained and 
‘were appropriating and retaining the 
said profit to their own use and benefit, 
such profit being payable to the Maha- 
rajah in terms of the said Managing 
Agency agreement. Mr.” Lyall further 
‘states that he caused the - accounts in 
respect of the coal supplied from the 
Maharajah’s collieries to the said three 


` | Railway Oompanies to be investigated 


“by Messrs. -Price, }Waterhouse Peet & 
Co., Chattered Accountants, --and ` that 
it has been ascertained that after de- 
ducting Railway freight, Port and other 


~Charges actually incurred and all other: 


"charges properly payable by the Maha- 
rajah in terms of the sáid Managing: 
Agency agreement, and after allowing 

Uni : ES ` ` o 


the prices accounted for by the defendant 
Company.as aforesaid the . Maharajah 
should: have been.paid by the defendant 
Company in respect of the coal supplied 


- to the said three Railways during the 


said first year at.Bs. 17-1. per ton, a 
sum of Rs, 3,96,083-11-7.. The statement 
of account prepared by.the said Char- 
tered Accountants is Exhibit “B” to the 
affidavit of Mr. Lyall sworn on the 25th 
February 1924. Accounts for the second 
year have not yet been investigated. On 
the 10th January 1924, Messrs, Sanderson 
& Co. wrote on behalf of the Maharajah 
to the defendant Company drawing their 
attention to the fact that the Maha- 
rajah had, in the circumstances, mention- 
ed above been deprived of the said sum 
of Rs. 3,96,083-11-7, and asked for the 
payment of the gaid sum. This letter is 
replied to by the defendant Company on 
the 31st January 1924 in which they 
repudiate the said statement of account 
prepared by the said Chartered Account- 
ants as being grotesquely incorrect and 
they characterise Messrs. Sanderson’s 
lettér as gratuitously offensive. The 
defendant Company declined to pay the 
said sum or any portion thereof. On 
the 4th February 1924, the Maharajah 
determined, the said Managing Agency 
agreement and dismissed the defendant 
Company from their offices as Managing 
Agents. of the said collieries, The 
Maharajah, subsequently, recovered pos- 
session of his collieries and assumed 
management thereof. » 

The defendant Company contend that, 
in terms of the said arbitration clause, 
the disputes and differences which have 
arisen between the parties, should be 
referred to arbitration and they. accord- 
ingly nominated on the 20th February 
1924, one A. H. Guznavi as their arbi- 
trator and asked the Maharajah to nomi- 
nate his arbitrator within 7 days. The 
Maharajah, however, had, on the 13th 
February 1924, instituted the present 
suit. for a declaration that. the said 
Managing Agency agreement had: been 
validily determined by-him for miscon- 
duct of the defendant Company, for an 
account of coal.sold by- the defendant 
Company.on the footing. of wilful neg- 
lect and default, for the appointment of 


i 


LoyuM8 at ` fao 


ies - INDIAN CASES. 
"5 MANINDRA CHANDRA NANDY v. H, V. LOW & 00., LTD. EM 
“a Receiver and for other reliefs, and he .Company would -receive a commission ° 
declined to go, to arbitration.: The de- for handling the said coal and that:they - 
fendant Company ‘contend ‘that this suit would also get a certain amount of profit 
id involves merely the taking of accounts by performing the. said contract with 
` from the year.1919, onwards and the said three Railways.. The - Maharajah 
I matters raised herein. are- such which denied that he had any knowledge, of 
‘can be and ought to be speedily deter--’ the fact that the. said’ coal was being 
" mined by arbitration. In answer to, the’ ‘sold tothe said three Railways at rates 
;» defendant Company's application there other. than those. which had been.inti-: 
. has been putin.an affidavit of Mr. G, mated'to him by means of the said 
- €: Gooding a'4nember of the firm of statement-of the 30th June 1921 or that 
Messrs. Sanderson & Co, on behalf of any intimation thereof. was ever given 
the Maharajah. Subsequently Mr. Lyall’ :to.him by the defendant Company or 
put in an ‘affidavit.in opposition on the that he: ever knew that the defendant 
7th March'1924, There are twoaffidavits Company ‘were making a profit 
` In reply by Mr. Pattinson, one sworn .on the: sale of the said coal outside 
. On the 3rd March’ 1924 and the other. the limits of the said Managing 


"poat 


address of the said Mining Engineer 
was ever shown to him. I Á 

The defendant Company urge that the 
charges brought by the Maharajah ‘are: 
so mixed up with' matters of account ` 
-that -unless the disputes are . decided 
speedily by means of arbitration, the 
defendant Company- would suffer irrepa-- 
rable loss-and damage. They point out 
that -the Maharajah,- by reason of his 
rank, is entitled--to- claim exemption 
from. appearance in; Court under the 


1 


““wePTincipals” and that-full: particulars of". TL have."scrutinized with  càre: the 





M ¿by the defendant !Company^to sthe-said ,Bettléd rules. "The: prima- facie leaning 
> "Mining Engineer, was Placed*befóre- the: Gf the * Court-is-to- ‘stay~the aetiop-:and 
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^in-its discretion,: after ‘considering all. ration. ‘In. he’ view Fie I have, taken: 
the cireumrtances of the-ësše; refuse a. itis necessary.. forme't to'go ánto-the first 
‘stay.on the ground ‘that the matters in: -question, raised by Mr. Pugh, ‘but: am. 
dispute between the: parties‘ involve‘ the bound to say that there is absolutely no 
investigation of grave charges of fraud ` substance. whatsoever. in .Mr.” Pugh’s 

- and may hold that in such circumstances ` second contention, because to my-.mind 

arbitration iè- not- the most - "suitable the létter from the Chief Secretary to 
method `of determining the questions :the Maharajah ‘dated the, 6th May,1919 
raised.between the parties|-Sir--Benod js a sufficient submission in writing.. I 
: Mitter and Mr..S. O. :Bosé,-who -appeared desire to say that Itam by-no -meang 
for the defendant Company; havestrongly satisfied that there will*in substance be . 
~ pressed upon me' the: case tof Russel v.-, no. trial in-open Couirt-even if the Maha- 
Russel (1) and: have argued that -where rajah should claim. exemption from 
. fraud is charged the Court will in general appearance in Court. Taking all the 
"refuse: to?send the case: to: -arbitration circumstances into - consideration; the- 
-if the party charged with fraud desires a : conclusion I have come to is: that I must 
public enquiry-and | that. where it is the. .refuse the defendant Company's appli- 
. party who is- making: g^the! charge who" cation for stay of the action and 1 ac- 
^ desires. that the matter. should be given .. cordingly refuse the same. The ooo 
` the publicity of public- trial, the Court ant Company must: pay the costs of. 
is much less*inclined to free him from this application, 
` the-undertaking to go to arbitration into Z. K. ` 0. Applidation. refused, 
‘which he: has seen fit to‘enter, J assent, M . 

. if I may: respectfully do so; to. the pro- 
~ : position laid down in Russel: v. Russel ` 
. (4),-but it» is‘ to -be observed: that - this ; e ZEE : 

very case virtually decides that, provided ~- --:. Lo dog eu ee Wills 
.'a'primà facie case of fraud is‘made out, » Hus 
- the action: will: be allowed to. proceed, OUDH JUDICIAL COMMIS- .- 


9, 
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*-. although it is-the party, alleging the pum SIONER’S COURT. 
' fraud who: désires .the public ‘enquiry. foc Rent APPEAL No: 39 or 1923. 

' "Om this.motion-for stay of the action, I -  .' . . April 10, 1924s" + 

:- am:not at; liberty- to .offer..&my opinion Present: `'— Mr: "Kendall, A. J.O. 

.^ xhatsoever:ori the. merits of.the plaint- Babu UDAI BHAN PARTAB SINGH 
'jiff's claim,-butiit is permissible: formeto  . —PLAINTIFR-—ÀIPPELLANT ` 
state that I am convinced that the- plaint- ^oc. DOpersus š 
-iff has a substantial and bona: fide cause’ . - DARGAHI, 'TEWARI—DEERNDANT 

+ « faction and thaton the affidavits a'suff-, - DO — -RESPONDENT. 


lie ciont prima. facie case of:fraud has: ‘been... j U.P P; Land Revenue Act (TII of 1961), 8. HM? 
`, “made out. vIn my judgment «a. question! iui, 1 Rent Act. Gases aon $c TRAD 
. -likecthis: should:not-be: sent ta the.deter-'+ z pplicabitity c Af roten rx zeported P 
.trtination;':óf-arbitfators- and: ón,» this- *FBab section (5) of. “section "32"9t the U.P, Land | 
un ‘ground: alone Lwouldidecline to stay. tHe :j Bevepus: Act laya, m a neem proposition" and, * 
.Uunetion; Mt. Pugh who: appeared. ‘for. the, E NUN QN PLA det ahs Ach. Pies algo: - 
^Ji Maharajah ‘argued that: the :relief claim=- igri cae, und Tasha Sik bur tr 
tion, it toes oil rud 
h"sedn a this; suit, ;namely; a. declaratión; also céossions;that lava to De reported. "Thé mere 
Füshafithe- défendant ; Company hadbeeni Ped mát “Tp; preregestor iic intéreat. DË, ‘a Vaharer’ 
nE lawfully: -dismissed ftom their: office agis. T isa Qua irinefet d hisp AA 
HE Managing:-Agents: isnt :a matter. fort peek iocos, Sao : m b Sede us omoes 
i determination by arbitration. and seconds x" for. all time, froni the necessity: ‘Of? cómfllying 
ly that the, Maharajah . had: never eiitereds. with, thg: : proyisiong . ‘ofthe "ss b-egótib h. fp: 940, 
Rn: into an ‘agreement’ with, the: defendant). v 3 sd s sot d uias Tu ud 
Qo 14 Cb. D. 471; 49 Li J. Ob. 268; 42 T, ° 590; 9 O BH reo . 81; [s L E. (0)117,. 
i | - refe: ‘Tred tos- . » 
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Sub-section (15) of section 108 of the Oudh Rent 
Act simply indicates a particular kind of suit that 
must be filed in the Revenue Courts, and does not 
‘convey any authority to any person referred to 
therein to contravene the provisions of sub-section 
e of section 34 of the U. P. Land Revenue Act. 

. 940, col. 2; p 941,col. 1. ° 

Appeal against & decree of the Dis- 
trict Judge, Fyzabad, dated the 7th Sep- 
tember 1923, reversing that of the Assist- 
ant Collector, First Class, Fyzabad, 
dated the 30th September 1929, 


Messrs. A. P. Senand H. K. Ghose, . for 
the Appellant 
. Mr. Bisheshar Nath, Srivastava, for 
the Respondent. 


JUDGMENT.—This is a plaintiff's 
- appeal from the order of the learned 
District Judge of Fyzabad, reversin 
‘the order of the First Court, which ha 
partly allowed the plaintiff's suit for’ his 
share of the profits in an under-proprie- 
tary mahal. The plaintiff-appellant, it 
-should be statéd, is the talukdar, who 
had acquired under-proprietary rights 
in several villages, and in the present 
suit he claimed to own a 7 annas 8 pies 
share in the mahal in suit. 

It is admitted, that the plaintiff is 
not recorded as the owner of a 7 annas 8 
pies under-proprietary share in the mahal, 
The First Oourt considered this objection, 
but decided, that as the transfers to the 
plaintiff's father by which he acquired 
these. under-proprietary rights, had 
taken place before the U. P. Land Reve- 
nue Act, 1901 came into force, it was 
not necessary for the father to have the 
‘transfers recorded under sub-section (1) 
of section 34 of the Act; so that his suit 
was not barred by sub-section (3) of the 
Bame section, An inaccuracy appears to 
have crept into the judgment of the 
-learned Judge, where he sums up the 
plaintiff's recorded share. The plaintiff 
had, acquired these small under-pro- 
prietary shares in different villages, but 
the sum total, which comes to 29 pies, 
or 2 annas 8 pies, has no definite relation 


` to the 7 annas 8 pies share that he claims 


in each of these villages. However, it 


is not necessary to go into the merits of ` 


the case, because, in my opinion, the 


Appellate Court was perfectly correct in . 


.deciding that the plaintiffs action was 


barred by clause 5, section 34 of the Land 
Revenue Act. 


The arguments against this decision * 


are as follows:— - 
The First Court had actually held that 


. the plaintiff owned a 7 annas 8 pies share, 


though it had not been recorded, The 
suit was filed under section 108, sub- 
section (15) of the Oudh Rent Act and 
that section refers to € sharer, and not 
io a recorded sharer. The decisions in 
Gaya Prasad v. Tekdhar (1) supports the 
First Court’s decision t 
necessary for the plaintiff's father to 
have the transfers recorded by the 
Revenue Courts. The plaintiff's father 
died soon after the Land Revenue Act 
of 1901 came into force, and the present 
plaintiff was not, therefore, in a position 
to report his own succession to the pro- 
perty under section 34 of the Act, because 
his father's name had not been recorded. 
This argument, which*is supported by 


a reference to Balbhadar Dubey v. Bibi 


Amtol Fatima (2) carries with it very 
little weight. Binder section 34 of the 
Land Revenue Actit is not only trans- 
fers, but successions, that have to be 
reported and what the plaintiff ought to 
have reported was that he had succeeded 
to his father, in whose favour the pro- 
perty had been transferred. The fact 
that his father was not bound to report 
the transfers in his own favour, simply 
because the Act was not then in force 
cannot be held to rglieve the plaintiff 
and his successors for all time from the 
necessity of complying with the Act, A 
recent decision of this Court reported 
as Rugaiya Begam v. Imdad `Ali (8). 
clearly shows that sub-section (5) of 
section 34 of the Land Revenue Act, ~is æ 
eneral proposition, and is not only con- 
ed to cases under the. Land Revenue 
Act. It must, therefore, be held to apply 
to cases under the Oudh Rent Act, and 
the fact that sub-section (15) of section 108 
refers to a. sharer, and not'to a recorded 
sharer, is of no importance. Section 108, 
is & list of suits that can be filed in 
Courts of Revenue, ` and conveys no 


) 90.0.2014. ` : . 
ë Belectéd Decision No. 1 of 1006. De 
(3)74 Ind. Oas. 321; 9 O. D. J. 590; 9 O & AL, 


R. a (1923) A. I. R. (O.) 117, 


t it was un- ` 


“ 


€ 
1 
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* authority to any person referred to 
therein to break the law as laid down in 
the Land Revenue Act. ` It is not neces- 
sary for me to go further into the merits 
of the case, as the law is so clearly 
against the plaintiff appellant. The 
appeal is dismissed with costs. ñ 

Z. K; Appeal dismissed. 





CALCUTTA HIGH COURT. 
ORIGINAL Orvit Soir No. 16 or 1924. 
. May 9, 1994. 

Present:—Mr. Justice C. O. Ghose. 
Fr parte HARSUKDAS BAL- 
KISSENDAS— PETITIONERS. 

Presidency Towns Insolvency Act(III of 1909), 
83. 13, 96 —Fraudulerit pre ference—Pressure on judg- 
ment-debtor, effect of —4Adj3udiwation order, when to 
be made—-Act of insolvency, proof dM of cre- 
ditors to arrangement, effect ot —Motive of creditors 
— Discretion of Court. ` 
- Under section 13 of the Presidency Towns In- 
solvency Act, if the Court is satisfied about the 
debt of the petitioning creditor, and about the 
particular act or acts of insolvency alleged in the 
petition of the creditor, it ought to make an order 
of adjudication unless there are materials before 
it showing that.the proceedings are being used 
for the inequitable purpose of extortion or- of 
exercising improper pressure over the debtor or are 
of such a nature as come within the category of 
proceedings which are vexatious or oppressive or 
constitute an abuse of thé process -of the Court. 
1p. 944, col. 2] ° ; 

A creditor who has acted in any way which 
would be equivalent to an assent, recognition or 

. .ppproval of a certain arrangement, or who,. has 


taken advantage or was willing to take advantage. 
` Ò 


n arrangament in order to realize the moneys 


-e dud fo him without reeoutfts5.iñ the firat instance 


„Í being had to the attached properties being put 


up fer sale, should not'be allowed to turn round. 
4, » ad; proceed in ,bankruptoy as if there had 


‘glean slate from the starl ”{p $45, cols 1&2] 
The jurisdiction in berrkruptey ‘is entirely dis- 
; cretional; and in-exeraging. this discretion the 


Court is bound to look into. the circumstances as’ 


a whole. A créditor who takes legitimate steps 
for enforcing p&yment of the! debt due to him is 
entitled, if his demands ‘are’ not satisfied, to pro- 
ceed in bankruptéy; but-on the other hand, if asa 
matter Of fact, indications are not wanting on the 
affidavits on record, which show that the proceed- 
ings and the persistence in them are spiteful, that 
in itself is a sufficient cause for refusing to make 
mn adjudication order onthe petition of the credit- 
ors. After the committal of an act of bankruptcy 
and pending the period during which such an sct 
is available for adjudication, a creditor, who is 
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aware thereof, is, ünder ordinary circumstancesr 
justified in declining to receive payment of his 
debt from the debtor and may proceed to present 
his petition, The rule, however, is not an inflexi- 
ble one, becafse circumstanees may exist which 
would justify the Court in refusmg to make an ad- 
judication order after a tender to the petitioning cre- 
ditor of his debt and costs. . 945, col. 2.] . 

Ex parte Lowe, (1890) 62 L. T. (N. s.) 263; 38 W. R. 
560, 7 Morrell 25, Ex parte Brigstoke (1871) 35 L. T. 
831; 46 L. J. B. K. 50; 4 Oh. D. 348; 25 W. R. 265 and 
Brook v. Emerson, (1906) 95 L. T. 821, referred to. 
^ Where there is a real tangible pressure on the 
part of a creditor by means of attachment of the 
judgment-debtor's moveable properties, which pres— 
sure.is bound to exercise an appreciable influence. 


upon the mind of the judgment-debtor and thus.’ 


renders his principal motive not the view to pre 
fer, the satisfaction of.the debt by the judgment- 
debtor and the receipt of the decretal amount by 
the creditors cannot be regarded as.a fraudulent 
preference and cannot be set aside at the instance. 
of any other creditor. [p. 945, col. 2, p 946, col. 1.] 


Application for the firm of Chowdhury 
& Co. to be adjudicated as insolvents. 

Bir B. C. Mitter. Messrs. N. N. Sarkar 
and B. K. Ghose, for the 'Pestioners 

Mr. B. L. Mitter (Acting Advocate- 
General) and Messrs. L. James and M. N. 
Mitter, for the Opposite Party. 


JUDGMENT.—This an an applica- 


tion for an order that the firm of 
Chowdhury & Co., may be adjudicated as 
insolvents. 


‘The facts which have been opened . 


before me'by learned Counsel who ap- 


peared in: support of the application are’ 


as follows :—On the 218t August 1923 a. 
decree was obtdined in Suit No, 2939 of 
1923 by Messrs. Harsukdas Balkissen- 
das who are the. petitioning creditors for 


„a sum of Rs. 10,000, being the amount. 
due on a hundi executed on the 4th May -~ - 
1923 by Messrs. Chowdhury & Co. In ' 
execution of the said decree, the *decree- ` 


holders -applied for leave to attach cer- 
tain properties bélonging to thé, judg- 


ment-debtors and then in the hands of 
‘Mr. R. N. Mitter, Barrister-at-law,. who 


‘had been appointed Receiver in another 
‘suit -of the assets belonging to Messrs. 
Chowdhury & Co. On or about the 
29th November 1923, the Receiver was. 


“served with a notice requiring him not: 


to part with certain articles of furniture- 
which had been attached by the decree- 
holders in execution of the said 
gecree, until the further orders of this: 
Court. The attachment was levied on. 
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-the 30th November 1923. On the 13th 
“December 1923, the decree-holders ap- 
plied; for ‘and obtained san order from 
_ -thia Court. to the effect that the Sheriff - 
.might be-at liberty: to. rethove the said 
articles of:furniture for. sale *thereof.. 
pha Receiver on coming to know:of this. 
„order, applied to this Court, on notice to 
the ~ .dearee-holders' Attorneys, for an 
„order: staying, the removal..of-the said . 
articles of: furniture: Thereupon after 
hearing the ‘Receiver’ as well as the* 
.decree-holders' Attorneys. an order wa8.. 
made-staying the. removal of the. said 
articles of furniture and giving leave to`- 
the Receiver to pay the amount. of the. 
-decree: by two: instalments, that is to say, 
. asum of Rs; 5,000 was to be paid with- 
in ten days from the said 13th December 
1923, and the balance of’ Rs. 5,000, within 
sthreé weéks therefrom. .The Receiver . 
` failed” to pay... the first-instalment of 
Re..5,000; as -directed by the last men~.. 
-tioned order but what he did was this— 
he wrote through his Solicitors. on the; h 
22nd- December 1923, ta the.decree-hol-. 
‘ders’ Attorneys, enclosing a. cheque for: 
"Rs. 5,000 .dated the 2nd January. 1924. 
"T'he:decree-holders' Attorneys; in acknow- * 
ledging the receipt: of the letter and'of-" 
the ‘said. cheque,: pointed out that the 
Banks were open: on. the.28th and 29th. 
December 1923, and they “regretted ‘that: 
ithe Receiver had not carried ‘out the terms:!' 
of the order ott 


The! decreeholdérs’ “Attorneys, howevers ary 3994 .iédormsal jud 


s Mess 3 


a 
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adjustment of the claim of Messrs: H. 
V. Low &.Có.; Ltd:, was effected.. There- 


pz re pp 
BY Lose Tas anda 


‘upon on.the 15th January-1924; Messrs- 


H. V. Low & Co. Ltd. instructed their- “ 


January 1924, in place of Messrs. H: V. 
‘Low & Co, Ltd. But ultimately on the 
18th January 1924, the decree-holders 


-presented the present petition which was: 
“nade retürnable-om the.21st January - 

“1924. , Meanwhile. the attachment in. 

execution of. the decree in Suit. No. 2239" 


of 1923 not’ having been -removed, -the 
Receiver L : 
holders: be -ordered to receive from the 
Receiver the sum of Rs..10,000, being the 


amount of the décsee, or in the alter .: > 


> 1 made ‘an, application in..the:; 
-said ‘suit. for an order that the.decree-’. .. 


- Attorneys to withdraw. the petition which- - 
‘had been -filed on behalf: of Messrs.-H: LAM 
7 Low & Co.,Ltd, praying for'the adjudicá-:. 
tion of the firm of Messrs. Chowdhury &. ~- 
-Co., “as insolvents. he decree-holders, - 
"on coming to know of this move on the ` 
‘part of Messrs. H. V.-Low & Oo. Jed., 
-wanted to be substituted on the 15th 


native, the “Receiver -should ` be :given:'. . 
liberty to. deposit in Court. the sum òf -; ` 
Rs. 10,000 ta the credit ofthe said suits, _ 
and that. upon .such deposit or payment: - 


“being made; :the. attachment: should: `be:.; : 


‘yemoved:i»The last mentioned applica-:~ : 
tion. (notice -whereof had.-been given:;for. `, 


‘the -21e£ January. 1924), was dispósed of: 


he:l3th December-1923:^'by me, insChambers.on- the 25th. Jany=i 


M 


ent; being .:. 


` kept'the chéqueiwith thbérn Without prei delivered. on bhe 30th: January: 1924)... ° 


` judiée to:their client's Tight’ to-contend 7 


^when.I'ordered that. the; Receiver. 


that;the “order*-of: the: “13th..Desémber’,“havd...liberty : to. deposit «£o i the-credit.of:: 


3993 h&d* pot been complied with.: -The:-Suit-No. 2239»o£:1993 thyentireiamount-' : 


“Receiver: didinot take any furfheriaotion, ‘of the: decree with interest at the rate: ; 
-till :the 12th January. 1924 when he'sent^^proyided: for by thé: decree from .the;-, 
io the decree- holders Attorneys. sum of ^ daterof .the«deeree up tó':the-30th: Janu v. 
Rs. 5,500 in-Government: Currency: Notes. hry 4924) together with:all. dosta; chargés- D 
and asked: that 'the"-attaébment- should: ` ånd; expenses, as provided-for.in rile. 20, , . 


‘be forthwith: removed. ^.Prior to:this, gn: Qhapterrc& VIL: of o the-:Rules:-0f. this::.: 
application: had :beeri.presetted: to this! Court and thatthe: Receiver should hare c 
Court on bekalf of Messrs. H-V. Low & liberty: cto -péy“in -a further tsym: repre-7.'. - 


. Co, Itä: praying for: thevadjudieation ! ‘senting: interest, ont; tha decreta] Amount: -. 


of the: firm df Chowdhury^& Co; àsin- tor- a-.peried o£ three. months from: thes... 


Y > 


ould v- 


.Solvénts.: "The Receiver cime to Know: 30th«: January-rd924; at, the then .rate;:.:. 


sof this application ‘ón the: ‘bith J anuary “namely, S per.eent: “Ipavas-also-ordered: =: 
1924;-and he fheretipon interviewed Rai: “thatthe Hecree-holüejs should not: bs... š 
Bahadur Suklall: Karnani, who;'Lam in-z: entitled-to withdiaw.anx portiomof the... 


formed, owns the controlling interest in* 


‘moneys paid un-.b 
LJ ecg hehe 4d E 


Mo 


tc 


y. way, of-inberest&.om &.- 
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the ‘decretal amount from the 30th Janu- Wilmoney Chowdhury attended before me 
ary .1924, without the furthér order of .and was. cross-examined at very great 
this Court. The Receiver, in‘accordance ' length. He was ill: for "si^ considerable ` 
with the said order, paid in'the" entire - time and’owing to his" illness: the "cross: 
amount of the decree witli interest as" examination Had to be put-off for severalr. 

. specified above into'the “hands -of-the “weeks ".—Tfiis and the»faet, "that? was -~ 
Sheriff. "There waa arother'decreé'which , absent from Court on leave for 32 days án: 
Bad been obtained in Suit No. 2339'of' "February and March, are'résponsible for. .- 
1993 by the petitioning creditors ‘on thes the delay that-has taken place” in: dispos: ~ 
‘3rd December 1923; for Rs: °7;500 against _ “ing of this matter. 1 Gag Prag." 
the firm of Chowdhury & Co. Thejudg- - This application: Has ‘heen-pressed with -+ 

. ment-debtors through thé Receiver offer: ^ very: great vigour, but on behalf- of 
ed to pav this sum of Rs. 5,000'to the;^- Messrs. ‘Chowdhury & :Co,,' the: learned - 
déeree-holders on the 23rd. January 1924." Acting Advocate-General has contended ` 
‘This offer was refused ahd, subsequently," ‘that: the*particular 'act^of bankruptey- 
the ‘Receiver applied to this Court: on "reliéd' upon' by the petitioning creditors,” - 
the 28th January 1924 to bring the said", Jybo are the deciee-lolders, is of no avail 
sum of Rs. 7,500 to'the credit-of the said to them, because.before the. expiry’ of 
Suit No. 2339 of 1923. °°" ` © c the- period” of three. weeks fromthe: : 

As .I have said, "the presént application ' 30th November 1923 which was the date’ .-* 

dor the adjudication: of the judgment- of attachment; an application!had' been” :- 
debtors as inbolvents, was-presented'on made by the Receiver on tho 13th De-.. ` 
the 18th January 1994;and in paragraph. cember 1923: and. an order liad been ‘ob- ~. 
6 of the petition the following act: of: tained tliereon.in:the.'prgsence-of the” - 
bankruptcy on the part of the judgment- decree-holdérs’ Attorneys, staying the re-":. 
debtors is relied “upon for the-purposes moval of thearticles of furniture which’, ' 
of an’ order under: section 10 of the had béen~attathed and giving’ leave: to: - 
Présidenéy Towns Insolvency’ Act, ad: - ` the’Receiver to paytim tthe amount of the ~ 
judging the judgment-debtors as' ingol-- . decree by "certain ‘specified instalments. 
vents, namely, “that the’ sdid: firm’ has: -. It is argued: that the“order’ of.the.13th:: . 
allowed the ‘moveable properties situate --' December ‘1923- Was} if mot-actuallyvan.' ” 
at their place: of business'át No:-8; Old ' order by conserit, ab: matter «of fact, :ac-! 

- Court "House" corer, uo” remain 'ünder^"cepted "by- the sdecree-holders and. wass; 

attachment: since `th% "30th «Novémber acted tupon : by them- The*ffiret- instal- 

1993 iù exécution. of "a, decree obtained-:+ment-df-the monies *püysble"wa& due'onz« 


by 3Meassrs.- Hapéukdas. BalkisSétdds"* the “23rd, : Decemberttr1923:; ibut: asi thers: 


against thé said‘ fitin in Suit «No: 2239 tòf -Receiver was: leavingitowit.on the* 220d- 
1993.2 v ime GUAETRRAGUS.D noe PS aM HOB Decémber-1923 and: ascthe:Gourts would. :: 


` Bit'opposition:to the’ presehtapplitation: not ré-opén’ after. the:Christinas—holidays™: + 
the'fudgment-debtors have filed a num- -- till the 2nd-January 11924,*the-Receiver «^, 
"ber of ‘affidavits and in reply'to which;“sentialcheque on'the 22nd Decémber'1923::1> 
‘the ‘applicants ‘have: filed certain-affida- i for Rs; '5;000,; being: the:*simount which ~ ` 
vits." On’ behalf: of the petitioners, it was : would fall due’ on: the’ :23rd' "December ^ 
-argued before me that'they- were éntitléd 7-1923; "but he made the.cheque:payable on™. 
to require the deponenta:to'àttend"and'.-the 2nd January. 1924." “This cheque, » : 
to cross-examine at any” rite; Nilmoriey 7 according to the learned Acting Advocate +. 
Chowdhury, who is-à member -óf? thé ? General; 8lould.«not. have' been: retained +> 
firm, of Chowdhury & Gor and. who "had:'?:by the: deeree-holders;‘rif,. as a matter of". 
filed ‘an’ affidavit in "oppósition Sir:B.r*-fact;they;had:deeided:net.to wait till the 
"O. Mitter ‘who ‘appeaited taa" the Teitin 2nd January 1924 for the purpose of egghs-.. ` 
Counsel for the petitioners stated that-^ing the cheque and:‘not .tovact upon tbe" 
he woüld- be “content if-an “opportunity! “order ofthe I3th* Decergjber*.1923:-7 T he--- 
-were ‘given to’ cross-éxamine ‘Nilmoney ^second ‘instalment “became due-on their ` 
‘Chowdhury. I dirécted fhat Nilmoney: «12th January 1924:ənd onthat d-t»asünr. 
“Chowdhury should‘ attend; accordingly:« of Rs. 9,5007 in cash’ wae'tenderelto the = 
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decree-holders’ Attorneys, but the latter 
yefused to receive the same. Difficulties 
were created thereafter and on the 14th 
January 1924 a sum.of Rs. 10,00@ in cash 
as tendered to the decree-holders but 
was not received by them. In these cir- 
cumstances, the learned Acting Advocate- 
General has contended that the decree- 
holders could not avail themselves of the 
fact of the judgment-debtors’ properties 
having been attached for a period of not 
less, than 21 days in execution of the 
decree of this Court for the payment of 
money under section 9 (e) of the Presi- 
dency Towns Insolvency Act. In -the 
second place, he has further argued that 
two courses were open to the decree- 
holders, t.e., ether to take the money or 
to proceed with the sale and that assum- 
ing that there was any default in the pay- 
ment of the decretal amount, the default 
- was on the part gf the Receiver and that 
there was no default on the part of the 
judgment-debtors.’ Thirdly, it has been 
contended that at any time, from and 
after the 25th January 1924, (that being 
the date of my order giving liberty to the 
Receiver to deposit to the credit of Suit 
No. 2239 of 1923 the entire amount of 
the- decree with interest) ‘the decree- 
holders could have withdrawn the decretal 
amount from Court and could have en- 
tered satisfaction of the decree, without 
incurring any risk of being called upon 
to refund the same, and that if they had 
done 80, no question of the decree-holders 
having been givenor allowed fraudulent 
preference could have been raised by 
any.other creditor. It is, therefore, con- 
tended that the persistence of the decree- 
holders in proceeding with the present 
application can only be accounted for on 
the assumption that the »decree-holders 
are animated with an ulterior abject in 
trying. to have the judgment-debtors 
adjudged as insolvents.. 

Now, under section 13 of the Presidency 
‘Towns Insolvency Act, the Court is bound 
to require proof of the debt of the peti- 
tioning creditor and of the act of insol- 
vency alleged in the petition or if more 
than one act of insolvency is alleged in 
the petition, some one of the alleged acts 
of insolvency. Itis further laid down in 
that section that the Court shall dismiss 


[1924 


the petition if it is not satisfied with the  « 


proof of the debt of the petitioning cre-- 
ditor or of the act or acts -of insolvency 
alleged in the petition, or if the debtor- 
appears andsatisfies the Court that he is 
&ble to pay his debts, or that he has not. 
committed an act ofinsolvency, or thatfor- 
other sufficient cadse, no order ought to- 
be made. It seems to me, therefore, that 
if I am satisfied about the debt of the- 
petitioning creditor and about the parti- 
cular act or acts of insolvency alleged in- 
the petition of the creditors, I ought to- 
make the order asked for, unless there 
are materials before the Court showing: 
that the present bankruptcy proceedings. 
are being used for the inequitable pur- 
pose of extortion or of exercising impro- 
per pressure over & debtor or are of such 
a nature as come within the category of 
proceedings which are vexatious oroppres- 
Sive or constitute an abuse of the process. 
of the Court. If Iam right in the view 
I take of the provisions of section 13 of 
the Presidency Towns Insolvency Act, 
namely that I.ought to confine myself to 
the particular act of insolvency alleged 
in the petition, (and be it noted that only- 
one act of insolvency is alleged in the 
petition) then 1 do not think it is incum- 
bent upon me to embark upon a long and. 
roving enquiry into the general financial. 
condition of the judgment-debtors. It is 
quite true that I allowed the principal: 
member of the firm of Messrs. Chowd- 
Bury & Oo., to-be cross-examined at length 
before me. I did this because if a differ- 
ent view of the scope and effect of section 
13 of the Presidency Towns Insolvency 


. Act be taken hereafter, it would probably 


be found convenient to have all the 
materials on record in order to enable 
judgment to be pronounced, 
Now, because of the importance with. 
which this casehas been invested at the- 
instance of the petitioning creditors, and 
of the unusual vigour shown *by them, I 
have retained a clear recollection of every: 
thing ‘that has taken place in respect of 


"this matter since the 13th December 1923. 
'Onthe morning ofthat date Mr. 


Sen, 


‘Attorney for the decree-holders, made an 


application in Chambers and obtained an. 


*order’from me that the Sheriff be at 


liberty to remove the articles of furniture. 


Ay .. s r E 
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. which had been attached and which were 
inthe possession of the Receiver, to the 
Court house for sale thereof. At the time . 
I made‘the order, the ‘Receiver. was not 
présent in Court, but he came to know: 
subsequently. of the fact that I had made. 
this order. Thereupon, later, on the same’: 
day, the Receiver mentioned -this matter 
tome.and asked that the order which I 
had made in the morning might be st4y- 
ed. I said- that I o not make any. 
order, varying thé .order which I had 
made in thé morning, in the absence of 
the decree-holders, The Receiver then. 
went and fetched the decree-holders* 
Attorney Mr. Sen. Thereupon, in the. 
presence of the Receiver and of Mr.. Sen, 
and without any objection on.the part of: 
Mr. Sen,Imade the. order staying the: 
removal of-the said articles of furniture 
and giving leave to the Receiver to pay 
the decretal amount by certain instal- 
ments, aš herefhbefore recited. Tt-is true 
that the order was nót made by consent + 
but if it had been objected to by Mr. Sen, 
I would not have madeethe order. Now, if. 
the Receiver knew his business and had 
been possessed of ordinary care and dili- 
gence, this application could not have been 
presented ; but, be that agit may, I am 
clearly of opinion having regard to the 
events which happened'subsequently and 
which T: have briefly. summarised as 
above, that the .decree-holders certainly 
acquiesced in my order of the 13th 
December, 1923, and- were trying to act, 
if indeed they were not. acting, oh the 
said order. It is, therefore, in my opinion, 
not open to the petitioning creditors to 
hark back to the order of attachment of 
the 30th November 1923: and make that 
the foundation of am act of bankruptey 
under seetion 9 (e).of the Presidency 
Towns Insolvency" Act. In my judgment . 

& creditor, who has acted in any. way 
which would be equivalent to an.assent, - 
recognition or .approval of a. eertain- 
arrangement; or who had taken advantage 
or was willing-to take advantage of the 
arrangement described in my order of 
the. 13th December .1923, in order. to 
realize thé moneys due to him without - 

‘recourse in the first’ instance being had’ 


to, the attached properties being put up; sn 
^to turns » 


for-sale, should not be allowed 
| ^ BÈ 7 


` 


= 
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rpund and proceed in bankruptcy asif d 
there had- been a -clean-slate from the" 
start. It is-undenisble that the jurisdic: 
tion in-bankruptey is entirely diseretion-- 
al "And in exercising this discretion T: 
am bound to look into the circumstances: 
as a whole. 
true that a creditor who takes legitimate 
Bleps-for enforcing payment of ‘the debt 
due to him is entitled, if his demands are 
not satisfied, to proceed in bankruptcy ;" 
but on the other hand, if as a matter of ' 
fact, indications are not wanting on the: 
affidavits on record, which show that the 
present proceedings in bankruptcy and: 
the persistence in them are spiteful, that’ 
in itself is a sufficient cause for refusing: 
on the petition of the creditors to make an’ 
adjudication order. It is said that having 
régard tothe decision: Hx parte Lows 


(D, the petitioning creditors could not . 


be called upon to accept payment of the. 
decretal amount inasmuch as the attach-: 
ment had continued for aperiod; of not’ 
less than 21 days. Now, no doubt, after? f 
the committal of.an act of bankruptcy 
and-pending the period-during’ which 
such an act is available for adjudication,” 
a creditor, who is aware thereof, is, under: 
ordinary ciréumstances, justified imde- 
clining'to receive payment of his debt 
from the debtor and may -proceed to pre-- 
sent his petition. The rule; however, is’ 
not an ‘inflexible one, because circum~ 
stances may exist which would justify the 
Court in refusing’ to make an adjudica» | 
tidn. order alter a tender, to: the petition- 
ing creditor of his debt’ and: cosis. - Sea 
in -this: connection the cases of ` Etpurte 
Brigstoke (2) and Brook v. "Emérsott (55: 
Now,- if nothing else had happened! 
this case, perhaps. it might have heen 
maintained that the creditors were Fusti? 
fred in the action they took; but where, a 


in this case, there was real and tangible’. - 


pressuré on the part of the creditors by.‘ 
means- of attachment of the judgment- 


. debtors’ moveable properties, and which 


pressure was bound -to exercise’ an ap- 
preciable influence upon the minds of 
-ÒD (1890) 62 L. T. (x. B.) 203; 33 W; R: 500, 7 
Morrell 25. .. ` š : 
1877) 35 L 'T.831; 46 L. J. Bk. 50; 4: Oho D, 
5 W. R^205.- . 


2), 
; 2 . R. A 
"(3) (1900) 95 L. T. 821, 


pg 


`, 


No doubt, it is perfectly: m 
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- 
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the judgment-debtors end thus would’ 


have rendered their principal motive 
not the view.to prefer, the transaction, 


` if it had happened, namely, the satisfac- 


tion of the debt by the judgment-debtors 
and the receipt ôf the decretal amount 


by the creditors, could not, in my opinion,. 


have been considered a fraudulent pre- 
ference and.could not have been set 
aside at the, instance of any- other 
creditor. And I am certain that, from at 
any rate, the 25th January 1924 when 


I gave leave (wde my judgment dated - 


the 30th January 1924) to the judgment- 
debtors, through the Receiver,to satisfy 
the decree, it was open to the decree- 
holders to take the money and to enter- 
satisfaction of the decree without undergo- 
ing any risk whatsoever. That the decree- 
» holders‘ did not choose to enter satisfac- 
tion-of the debt is, to my mind, having 
regard to the entire circumstances of 
the case, the clearest evidence of ‘malice 
and spite on the part of the decree- 
holders. Therefore, I aĥ constrained 
to come to the conclusion that the 
present proceedings aré vexatious and 
oppressive and they constitute an abuse 
of the processofthe Court. .. 
A great deal has been said about the 


judgment-debtors, being in insolvent - 


circumstances and much time was taken 
up in discussing it at length. The 
witness Nilmoney Chowdhury who was 
. cross-examined before me, admitted that 
‘there were debts; but he stated that hig 
assets amounted to about Rs. 50,00,000. 


.. Now if I were not obliged to confine- 


my attention to the particular act -of 
bankruptcy alleged in the petition of 
the creditors, as I conceive I .am, 
should cértainly have taken this cireum- 
stance of indebtedness, into my consider- 
ation. AsI pointed out, the language 
` of section 18, sub-section t'is against the 
contention that I am bound to look into 
anything outside the act of insolvency al- 
leged in the petition. Therefore, I do not 
` propose to go into the numerous points 


or circumstances, to which attention has ' 


been drawn during the cross-examina- 
tion of Nilmoney Chowdhury. . But 
assume I-am wrong, even then on thb 
facts disclosed on the affidavits, I do 
not think this is a dase in which an 
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adjudication order ought to be made, 
The only effect of an adjudication 
order would he that the collieries would 
not be worked and the assets, which 
are really more than sufficient, would 
be destroyed. : 

With regard to the second point 


taken by the learned Acting Advocate- . 


General, I cannot agree. with him that 
the -default such as it was, was not the 
default of the judgment-debtors. -The 


effect of the order of the 13th December - 


1923 was that either the judgment- 
debtors were entitled to pay in the 
decretal amount by two instalments, or. 
in default, must take the risk of having 
the attached properties sold by the 
Sheriff. - The Receiver was merely the 
agent of the parties; but the default, 


such as it was, was the default of the: 


judgment-debtors. . 


For the reasons given ¢bove I rufuse 


the . application of the 
creditors and direct them 
costs. ° ] 

Z. K. Application refused. 


petitioning 
to -pay the 





NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT. : 
SECOND OrvIL Appear No. 631 or 1991. 
September 29, 1922. 
Present:— Mr, Hallifax, A. J. G. 
CHIMNA PATIL-—DzEPENDANT— 
- - APPELLANT 


versus I 

INDRARAJ SINGH-—PraiNTIFF— 

RESPONDENT. ] š 

C. P. Tenancy Act (XI of -1898), 8, 47—Oc- 

cupancy holding, transfer of—Mutual arrange- 

ment to cultivate each other's 
right of. 

Two occupancy tenants began to cultivate each 

others’ holdings in 1903, each finding the land of 


the other more conveniently situated than his own. . 


The record remained unchanged afid each paid 
rent for the land he cultivated but in the name of 


the other, till in 1917-18 the Settlement Officer ` 


recorded each of them as the oceupaney tenant of 
the land he was actually cultivating. In a suit by 
the landlord to set aside the transaction - 


eld, (1) that if the arrangement of 1903 was an- 


out and out exchange the landlord lost his right to 
set it: aside many years- before he filed his uit; 
dp. 917, col. 2.] ron Pš 


holding—Landlord, ° 
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(2) that if it was only an arrangement by each 


tenant for the cultivation of his’ land by the other, . 


which it undoubtedly was, the landlord had no 
right whatever to interfere with it. [1bid. 

Second appeal- against a decision of 
the District Judge, Bhandra, dated the 
24th- September 1921, "^ : 
Mr. D. T. Mangalmoorti, for the Appele 


“lant. 


Mr, G.R. Bapat, for the Respondent.. 


JUDGMENT.—The land in dispute 
is a portion of the embankment of a tank, 
less than a quarter of the length of the 
whole embankment. At the Settlement 
of 1895-96 and again at that of 1917-18 
the bed of the tank and the field adjoin- 
ing the greater part of the portion of the 
bund in dispute were recorded as the 
defendant's tenancy land, and the field 
adjoining the restof the portion of the 
bund in disputé was recorded as the 
tenancy land of his uncle Sitaram. At 
the Settlement of 1895-96 the small por- 


tion in dispute was recofded as malgu-. 


zari waste. In 1917-18 the Settlement 
Officer, finding the defendant in undis- 
puted and undoubted possession of the 
whole bund and learning that it was he 
who had originally built it or had at 
least raised it, recorded him as tenant of 
it. “As it was obviously impossible to 
assess any rent on it; it was recorded as 
without rent or bila lagan. It is clearly 
the sight of these words that has sent the 


` landlordrushing into Court, without a 


‘thought of what-he would get: out, of 


success in his suit, 


It is admitted in this Court the 


‘landlord's only grievance is’ the mere re- 


cording of land as tenancy in this Settle- 
ment which was not so ‘recorded at the 
previous Settlement,~and not any ill 
results that may follow on that record- 
ing. The defendant distinctly pleaded 


‘in his written statement that there was 
- no banjar or khydkasht or any other land 
in the actual possession of the malguzar . 


anywhere near the portion of the bund in 
dispute. and this was not denied. This 
fact was also clearly proved by the docu- 
ments; produced by botH parties and the 
maps they produced ‘also show that the 
width of the embankment was no greater 
in 1917-18 than it was in 1895-96. In 
spite. of all this the learned District 
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many years before he filed his suit. 
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y4? - 


Judge has arrived at the finding that th? 
defendant in erecting the embankment 
has encroaghed upon the malguzar* , 
banjar, apparently between the two 
Settlements. The appeal must undoubt- 


. edly succeed. 


"The appeal filed by the plaintiff 
against the other part of the same decree 
dismissing his claim in respect of field 
No. 528 (Second Appeal No. 7 of 


11922) can conveniently be tonsidered in 


this judgment. That again is an in- 
stance of the usual blind rush to the Civil 
Court without any thought of what is to 
be gained by it. About 1903 the defend- 
ant started to cultivate an absolute oc- 
cupancy holding belonging to one 
Harishchandra Lala, and allowed Harish-. 
chandra to cultivate an occupancy hold- 
ing of his own in exchange, each finding 
the land of the other more conveniently 
situated than his ówn.: Th@ record re- 
mained unchangefl and each paid rent. 
for the land he cultivated but in thename 
of the other till in 1917-18 the Settlement 
Officer recorded each of them as 
the occupancy tenant of the land he was 
actually cultivating. . ` : 
Qf this reversion of the valuable abso 
lute occupancy right to the malguzar, 
which is the total result of the exchange, 
nobody has been found to complain ex- 
cept the malguzar himself. Fortunately 
for him his complaint is fruitless. If the 
arrangement of 1903 was. an out and out. 
exchange he lost his right to set it EIS. 
it 
was only an arrangement by each tenant 
for the cultivation of his laid by the 
other, which it undoubtedly was, hb has 
noright whatever to interfere with it. 
As a result of decision of both appeals 


-the decree of the lower Appellate Court 


is set aside and it is decreed instead that 
the whole of the -plaintiff's suit be dis- 
missed. .The plaintiff will ‘pay the 
whole costs of this litigation. . The 
Pleader's fee in this Court will be Ra. 15.. 
N. Hi, ` Decree set aside, 
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' ‘CALCUTTA HIGH COURT. 
' APPEAL FROM APPELLATE DECREE: 

No. 1350 or 192], ` 
; June 18, 1923. 

Present: —Mr. Justice Rankin. ` 

JNANENDRA NATH DUTT AND. 
OTHERS— PLAINTIFRS—AÀPPELLANTS: 


7 versus - 
NASEA DASI—DEFENDANT— 
- RBSPONDENT: ` 


Landlord and* tenant—-Tenancy, permanent or 


pr earious Burden, of proof—Inference from con- 

uct. ign? š ? " 
~- Where the question is whether a tenure is per- 
Wanent: or precarious, the decision must be based 
upon inferences 'deducible from the facts of. the 
cise, the burden of proof beg on the tenant. 
The latter must show such facts as make tha 
inference of the permanencé of the tenure a reason- 
ab.e inference. [p 949, col. 2; p 950,fcol' 1] 
- Where all that “is known of a tenancy is the 
date of 1t8 commencement, the ngmes of the parties, 
the area of the land comprised in the holding 
and the rent gayablo but nothing is known of the 
original purpose of the leting, the nature ofthe 
tenure must be inferred froft subsequent conduct 
of the parties [p 950, cols. 1&2] 

Nalratan Mandal v Ismail Khan Mahomed, 32 O. 
51; 31 L A. 149; 8 C. W. N. 895, Kedar Nath Sadhu 
Khan v Madhu Sudan Das, 75-Ind Cas 105; 37 
C. L.J. 478, (1923) A I R. (C.) 682, and Surendra 
Nath Roy v. Dwarka Nath Chakraverty, 50 Ind. 
Cas, 856; 24 O. W. N. 1; (1919) M. W.N S11(P.O), 
referred to. a 
" Appeal against a decree of the Sub- 

"ordinate Judge, Jessore, dated ihe 17th 
March 1921, reversing that of the Munsif, 
Second Court at Bongaon, dated the 13th 
March 1920, ! 

-Babus Brojolal Chakravarti and Khitis 
Chandra Chakravarti, for the Appellants. 
_ Babus Joges Chunder Roy and Parama- 
Tanda Lahiri, for the’ Respondent. 
` JYDGMENT.—In this case ~ the 


appellants. take exception to the decree- 


on the’ ground that on the’ 2nd‘ Feb- 
tuary 1921. the suit was compromised 
:and-that on the 2nd March 1921, they drew 
attention of the lower Appellate Court 
to the allegation of a compromise by 
their petition filed on the 2nd March; T'he 
petition is before me; and it certainly is 
‘not a formal petition—one which- sets 
out the compromise and prays that the 
compromise may be recorded and the 
suit decreed on compromise. What 
happened was that on the 2nd: March 
the appeal was adjourned till the 40th 
March for the appellant to state what she 
had to state with regard to the plaintifs’ 
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allegation. On the 10th March the ap ° 
pellant. filed a petition stating in effect 


that the plaintiffs’ allegation was untrue 
and explaining by a different explanation 
the circumstances under which the sum 
of Rs. 510 had been paid to the plaintiffs. 
The order-sheet seta -out the fact of 
that‘petition and then says this: “ Inform 
Pleader for the respondent. Let the 
petition be filed." Thé next order on 
the same day is as follows: “Argument 
heard in part; put up to-morrow. for 
further orders."' The judgment upon 
appeal in no way refers to this allegation 
of a compromise and the appeal appears 
to have been argued by the Pleaders of 
the parties on its merits. ` : 

In this appeal, the first objection taken’ 
is.that the learned Judge was wrong in 
entertaining the appeaj and should: have 
decided upon the fact whether the suit 
then pending in appeal was compromis- 
ed or not: Now it is quite certain that 
if à compromise is alleged, that is & 
question of fact for.investigation; and 
the conduct of the parties and the notes 
on the ordersheet make it a little 
difficult to know what had happened. 
It seems incredible that- any learnéd 
Judge in the face of an allegation that 
the appeal had been compromised would 
proceed to hear the appeal ignoring 
that allegation altogether. It seems also 
incredible that the Pleader for the re- 
spondent should argue the appeal with- 
out insisting in some way upon a note 
being taken of the point and that he 
had no duty to take any part in the 


appeal.: The parties between them have 


combined to make the record ‘as un- 
intelligible-as it can: well be. and the 
only explanation that seems to be reason- 
able -is that when it was found that 
the allegation - of a compromise was 
asserted and denied and that the-petition 


stated - very vaguely the intention ‘of ° 


the parties the matter was not insisted 
upon. Otherwise, I cannot bring myself 


to think that the learned Judgé would. «.. 
have ignored the allegation of cómpro- : 


mise and that nothing to that effect 
Would appear in the judgment; -As å 
matter of'fact the mere absence of any 
affidavit on the part of the appellants 
stating that their Pleader had stoutly 


A 
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insisted upon this point and asked the 
Judge to go into the matter under O. 
XXIIT, r. 3, leads me to think that the 
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learned Judge entertained tbis appeal. 


because the objection was not insisted 
upon. It is quiteapparent that the ap- 
pellants have - taken -this chance of 
succeeding on the- appeal. Tor this 


reason this appeal must be gone into on ' 


the merits. 
The plaintiffs sued to eject the defend- 
ant from possession of a piece of land 


measuring about-2 cottahs in area-and - 


situated in the Bongaon Bazar. It has 
‘been found as a-fact that the -title of 
the defendant is a perthanentone. The 
- history of the holding which is now in 
the possession of the defendant is as 
follows: In -1875 one Bhagwan, (the 
father of the present plaintiffs) settled 
it with one Gopindo Chandra Ghose. 
There-was no written lease or other 
instrument of tenancy and the jama 
appears to -have been settled orally. The 
finding is that ‘it is not known for what 
purpose the letting was made originally; 
.but that so far as -we can trace- it, it 
appéars to have been used for the purpose 
of a shop oF some kind or another, In 
fact-at one time it is known that the 
lessee was realising ‘rent of a hut cons- 


tructed by him on the land, There have 


been, several occasions on which the 


tenancy passed by way of succession from ` 


the holder-to the. holders heirs. But 
on the 15th’ February 1890, we havea 
transfer which on the evidence shows 
that it must have comé, or would pro- 
bably come, to the knowledge of the 


landlord. - That kobala asserts without- 


ambiguity that the rent is a kami rent 
.of Rs. 2.6 and the right which the 
kobàla. purports to grant is plainly 
intended 15 be a permanent right. Khat- 
kobala was exccuted during the lifetime 
of the original lessor (the plaintiffs’ father): 
who died ine1997, having throughout 
the intervening years taken no steps 
to eject the transferee, to endeavour to 
raise the rent or'to refuse to recognise 
the transferee: "moreover one holder is 
shown to have mortgaged the land and 
the defendant got a satisfied mortgage- 
bond.from her. vendor -: What happened 
in the end was that in 1915 the present 
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defendant took a kobala of the property 


.and the present suit has been brought: 


to restrain her from erecting, a pucca 
building and to get her ejected. i 


The test which has’to be applied by' — 


the- Court may be, I think, most con- 
cisely-stated in the words of Lord Robert- 
son in the case of Nilratan Mondal v. 
Ismail Khan Mahomed (1): “The ques- 
tion here, as in other' similar cases, is- 
whether the true inference from the 
facts is that the-tenure is *permanent or 
precarious, the burden of proof being on 
the tenant.” The question is whether 
the learned Judge has properly directed: 
himself in, applying the principles of: 
law-applicable to the case and whether 
there is evidence to support his- findings. 

The first objection to the.judgment: 
of the Court below isthat the kobala of- 
1890 is not evidence against the plaintiffs.’ 
It appears to me that under section 13 
of the Indian Evidence A@t the asser- 


tion in the ko8ala is evidence and I 


think the. Court: below "was not -wrong’ 
in attaching some importance to it in: 
the circumstances as a matter of - fact. 


‘The Court below has further found that 


from the commencement ‘of the tenancy 
in 1875 up to the present time the rent 
has been paid ata uniform rate., As to 
this, it; appears that in the old kabüliyat 
it is stated at'Rs. 2-6 whereas in the 
conveyance of the defendant: it is statedi 
to -be Rs. 2-8. The learned Judge, how. 
ever, has considered the dakhilas that 


‘have -been produced.. There isa dakhila. 


of 1892 and -another of 1895 -showing 
that the rent was Rs. 2-6 and cess 3 
annas and 3 pies. The tenant, therefore, 
paid altogether Rs. 2-9-3: Juste ‘before 
the defendant's conveyance-the. .dakhilo 
shows the rent. to be Rs. 2-8 'and: cess 
ene anna and thréé pies; and:the learned 
Judge fáking the-thing, as I think, quite 
eorrectly, has refused to attach any im- 


‘portance to this trifling re-distribution 


in the total amount. which the tenant 
would pay to the landlord and has held 
that the tenant paid rent at the uniform 


.rate throughout the whole period. He 


has looked at the matter broadly, I have 
no doubt that he is quite right. AM 


^ (1) 38.0. Slot -p. 61:31 X A-1408 @, W. N:893: 


\ 
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Another point which requires con- 
sideration is as to the way in which 


` the learned Judge has dealt with the 


cases that have been cited to him by 
either side. He has distinguished certain 
cases cited on the part of the respondent 
on the ground that these cases relate to 
the homestead lands and the present 
suit is not concerned with homestead 
lands, It seems to me that in that res- 
pect there is little or nothing in the 


distinction taken by the learned Judge _ 


but he has proceeded upon certain cases 
which are, in my judgment, quite in 
point. The only things, as it seems to 
me, that I ought to be satisfied of, before 
upholding the judgment of the learned 
Judge, are these. The first is, I think, 
that I ought to be sure that he has 
appreciated that the burden of proof is 
on the.tenant to show such facts as 
make the inference of the permanence 
of the tenure a reasonable inference. 
In this respect the judgment is made 
clear by the way in which the learned 
Judge has dealt with the case. He takes 
it that on the proof of certain things 
it is open to him to make the infer- 
ence of the permanence of the tenure. 
That being so, it would, I think, be 
idle criticism of his judgment to say 
that he has not appreciated that the 
burden of, proof: is initially upon the 
tenant. I have no doubt that he has 
appreciated that perfectly well. He has 
proeeeded uponthe footing that circum- 


stances have to be shown by the tenant . 


which would make it reasonable to infer 
the permanent letting of the tenancy.  . 

The next question is this. It is said 
that the principle followed by the learn- 
ed Judge is applicable where the original 
tenancy is not known, and that it is 
inapplicable to .this ease because we 
know that in 1895 the father of the 
Jaintiffs leased it to the first lessee 
Bhagwan, That, it seems to me, makes 
no difference at all. The letting appears 
to have been made in 1875; but we do 
not know the terms of it, We do not 
know the original purpose of the letting, 
we know the date, we know the names 
of the parties; and, of course, we know 
the land and the rent. But we know 
nothing else, It seems to me that ih 
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these circumstances where the terms: 
have to be inferred from subsequent 


‘conduct of the parties, the principle is 


just as applicable as is in cases where * 
the date of the origin of the tenancy is 
not known and the names of the parties 
are not known. In the present case the 
tepancy existed for a long time—ever 
In these circumstances it 
does not seem to me that the view of 
the matter taken by the learned Judge 
is in any substantial respect erroneous.. 
He has discussed one or two matters 
of law, His view as to the liability 
of this property for cess may be wrong 
and his remarks-as to the cases cited 
on behalf of the respondent may not 
be altogether applicable. But the sub- 
stantial position is this—that from cer- 
tain facts proved he has drawn an 
inference which is a legitimate infer- 
ence; and for this purpose it does not 
appear to me that he has misdirected 
himself on any point of principle or 
misconceived ant material point of fact. 
The principle applicable to cases depends 
to a large extent upon their individual 
facts. - Thus it js manifest that the case 
of Kedar Nath Sadhu Khan: v, Madhu 
Sudan Das (2) is much weaker on its 
facts than the cases of Nilratan Mondal 
v. Ismail Khan Mahomed (1) and Surendra 
Nath Roy v. Dwarka Nath Chakravarty 
(3) both of which are decisions of the 
Judicial Committee. The present case, 
in my view, is somewhere between these 
two in point of strength. It .is not 
quite so strong as the case where the 
landlord himself is shown to have taken 
& mortgage ofthe holding on the foot- 
ing that it was & permanent one. On 
the other hand it is very much stronger 
than the case of Kedar Nath Sadhu 
Khan v. Madhu Sudan Das (2). It was 
for the learned Judge to say whether ~ 
on these facts he would draw the infer- 
ence that the tenancy was permanent 
at its inception. In my judgment he 
has drawn his inference quite rightly 
that. the tenancy was permanent at its 
inception. . 


o) 25 Tod. Das. 105; 37 O. L. J. 478; (1923) A. 1. R. 
(3) 50 Ind. Cas, 856; 24 O, W, N. 1; (1019) M W. 
N. 811 (T. 0). : 
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For these reasons the appeal faila and 
is dismissed with costa. . 


Z. K. Appeal dismissed. 


PATNA HIGH COURT. 
TESTAMENTARY Case No. 2 or 1993. 
. March 18,1924. 

Present :—Justice Sir John Bucknill, Kr. 
In the goods of CHARLES LISH, 
DECEASED. 

ADELAIDE CHRISTIANA LISH 

— PETITIONER 
versus . 
DAVID LISH—Caveator— 
OPPOSITE PARTY. š 

Deceased Wife's Sister's Marriage Act, 1007 
7 Edw. VII; c 4?)—Deceas:d Brother's Sister's 
arriage Act, 1921 {11 & 19 Geo. V, c. 24), whe- 
ther — retrospectwe—Wadow marrying deceased 
husband's brother—Marriage, validity  of—Law 
applicable—Application for Letters of Administra- 
tion before Act, dismissal of-eSubsequent applica- 
tion after Act—Res judicata. š ` 

The Deceased Brothers Widow's Marriage Act 
of 1921 read with the Deceased Wife's Sister's 
Marriage Act of 1927 15 retrospective in effect go far- 
as it declares that in English Law a marriage be- 
twean a manand his dsceassd ‘brothers widow 
whenever and wherever it takes place should not 
be regarded as illegal simply on the ground of that 
peculiar affinity [p 953, cols. 1 & 2.) 

The true test as-to whether a particular marri 
ought to be regarded asa valid marriage, whore a 
question of affinity arises, is to apply to the case 
the personal law of he community, that is, the 
religious community, to which the parties con- 
cerned belong [p 953, col. 2] 

In the case of parties bsloàgiug to the Church of 
England in India, therefor», the marriage of a man 
with his decsasad brother's widow must now be 
regarded as valid [261d ] Ë : í 

One Á. claimıng to bathe widow of L. applied 
for Letters of Administration to the estate of L Her 
application was dismissed oa th» ground that bemg 

e widow of L.'s deceased brother her marriage 
with L. was illegal and that she had, therefore, 
no losus standv to apply for Latters ‘of Administrg- 
tion to the estate of L. After the passing of the 


, Decsased Brother's Widow's Marriage Act, she 


again applied for Letters of Administration to the 
estate of L.: s R 

Held, that by virtue of'th5 ratrospsctive pro- 
visious of the Act, sho could clam to’ba the lawful 
widow of L.and was, thorefora, eatitled to Letters 
of Adminis;ration td tha estate of L and that the 
dismisaail of her pravious application did not oper- 
ato to bar har present application as on the occasion 
of her first application she could not be regarded 
as the lawful widow of L and had, therefore, a 
different s status i that which she now 
possessed. 534, col. 

(Case-law discussed.) 
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Mr. P. C. Roy, for the Petitioner, 

Messrs. Baikuntha Nath Mitter, Sashi 
Sekhar. Prisad Singh and S. N. Banerji, 
for the Opposite Party. 

JUDGMENT .—This was an applica- 
tion for Letters of Administration made 
to this Court by a lady (applying in forma 
pauperis named Adelaide Ohristi- 
ana Lish under circumstances which are 
very remarkable and, Ieshould think, 
unique. This lady hds contracted three 
matrimonial alliances. In 1868 she mar- 
ried one Thomas Lish who died in 1890. 
In 1894 she married one Horace John 
Wilson who died in 1902, In 1916 she 
purported to marry one Charles Lish 
who was a brother of her first husband 
Thomas Lish ; this Charles Lish died— 
intestate—in 1917. All these three mar- 


‘riages were, so far as I at present know, 


solemnised in the due forme required by 
marriages of these who belong to the 
Church of England. It is saidthat this 
Oharles Lish died possessed of certain 
property and it is in respect of this pro- 
perty that this lady has now applied to 
this Court for Letters of Administration. 
The application is opposed by one David 
Lish who is a brother of Thomas Lish 
and of Charles Lish. All these persons 
were, it is admitted, domiciled in India, 
were Christians and belonged to the 
English Chureh. 

One of the preliminary questions 
which has now come up for decision is 
as to whether, assuming that this lady 
went through the ordinary proper form 
of marriage with Charles Lish, such 
marriage should be regarded *by the 
Courts of this country as in law valid? 


‘If the Courts of this country should right- 


ly regard a marriage Of a woman with 
her deceased husband's brother (all 
parties being of the English Church) as 
being valid, then, as the widow of 


"Charles Lish, she would have a locus 


standi and every good ground for the 
grant to her of Letters of Administration 
of her deceased husband's estate. If, on 
the other hand, such'a' marriage should 
not be regarded as legal by the Courts of 
this country, then she would have no 
stich locus standi and could not (norm- 
ally be granted Letters of Administration. 
This question. depends primarily upon 


^ 


mm, Act of 1921 (11 


n 


deo 


-what effect, if any, the provisions of the 
“Deceased Brothers Widows Marriage 
12-Géo. V, c. 24) have in 
` British India, and, here, 80 far as mem- 
“bers of thé English Church are con- 
“cerned. I 
- ` In 1920 this lady applied to the High 
." “Court of Judicature in Calcutta for Let- 
. "ters'of Administration to the estate of 
‘(her then deteased so-called husband) 
'Oharles;Lish who had died intestate. 
‘She claimed to be then his lawful widow; 
'"butthe English Statute of 1921 was not 
. "then in’ force and Woodroffe, J., dismiss- 
‘ed the application on the 27th of August 
1920 holding that her marriage to Ghar- 
les'Lish was illegal. It was argued in 
that application, and it has been argu- 
.ed here, that, on the authority of certain 


- “gases which have been decided in India, 


Lopez v. Lopez (1) and Lucas v. Lucas 


e although, according to English Law, 
‘he marriage of a woman to her deceased 
l ‘Husband's brother was regarded as being 
"uhláwful and as contravening the Eng- 
lish Tables of Prohibited Affinity such 
Tablés of Affinity (that is to say, regula- 
‘tions as to the degrees within which mar- 
“riage is prohibited) were ' not necessarily 
‘applicable to Ohristians domiciled in this 
country (i. e., India) ; whether they were 
British subjects or otherwise. But the 
`. learned, Judge. has, in’ his judgment, 
‘pointed out, with great clarity, that the 
"prohibited degrees must be determined 
by the personal law of the community to 
‘which the parties, whose case is under 

' consideration, belong, that, in this in- 
stance, the parties belonged to the (Chris-, 
tian) Church of England which regard- 
`ed a marriage between a woman and her 
,deceased husband's brother as illegal. 
. There ‘can be no doubt whatever that 
.the learned Judge was, here, right at 
that date ; and that the so-called mar- 
“riage of this lady to Charles Lish in 
` 1916 was in 1920 altogether void. It 
"was also suggested, bothin the previous 
application and here, that ‘the fact that 
"there had been A E DUE lawful 
, marriage, contracte y the' applicant 
with Mr. Wilson, between her S alHoncó 


@ 12 O. 708; 11 Ind. Jur. 62; 6 Ind. Dec. (N. s) 
. AT » pu A3 = ^ 
+-- (2) 32-0, 187; 9-0. W, N: 323; 1 O.L. J. 55. — 
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rope 


with Charles Lish and that contracted 
between her and Thomas Lish, did not 
make her the widow of her first husband ; 


but the learned Jüdge was careful to ` 


point outthatsuch an intervening Mar- 
riage could not possibly take away the 
fact that she was claiming ‘as the widow 


of her -deceased husband's brother: and | 


I think that it must be obvious that such 
an intervening marriage could not do 


away with the canonical bar of affinity `. 


which existed by both the Statute Law of 
England and-that of the English Church, 
in 1920, between this lady and her. deceas- 
ed husband's brother ; whatever experi- 
ences she may have passed through be- 
tween Thomas Lish's death and her so- 
called marriage with Charles Lish, are 
not, in my view, legally material. Into 
those arguments, therefore, whieh were 


discussed so well and fully decided by ` 


Woodroffe, J., I do not propose to enter 


‘more fully ; th& points are fully dealt 


with by him in his decision and I need 
not, I think, do more than say that I 


‘agree entirely with what he then. stated 
im 1920 as showing correctly what was 


in 1920.the legal status of the marriage 
of this ladyand Charles Lish' in- 1916. 
The previous decision in the proceed- 
ings in the application made before 
Mr. Justice Woodroffe has, however; been 
pnt forward in the persent application 
as barring the ‘present application by 
virtue of the doctrine of res judicata: 


with that point, however, I propose to . 


deal at a later stage of decision and, at 
present, to consider what has been the 
effect, if any, in India upon the. vali- 
dity of.the marriage of this lady to 
Charles:Lish in 1916 of the passage of 
the English Deceased Brother's ‘Widow's 
Marriage Act of 1921. - i 

In order to construe properly. this 
English Act of 1921 it is- yecessiry first 
to look at the “ Deceased Wife’s Sister's 
of 1997" upon which the 
latter Act of 1921 was graited. The first 
section of this Act states that no marriage 
heretofore or hefeafter contracted ‘be- 
tween a man and his-deceased _ wife's 
sister, within the realm or without, shall 
be deemed to-have been or shall be void 
or voidable, as a civil contract, by reason 
only of such affinity. “This means that in 


- incestuous. 


` brother. 
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England such marriages should not in 
law or by the Courts be in future regard- 
ed as illegal simply on the ground of the 


` relationship or affinity existing between a 


man and his deceased wif’s sister.. The 
English Ohurch regarded a ‘man’s wif' 
sister as his own sister; and an alliance 
between them as not only unlawful but 
The second section of the 
Act provided that existing interests 
should not be prejudicially affected by 
the fact that marriages of this character, 
which had hitherto been regarded ‘as 
illegal, had been validated by the. Act. 
The Deceased Brother's Widow's Marriage 
Act of 1921 isa very short enactment and 
go far as is here material, it simply inserta 
‘after the words “Deceased wife's sister" 
in section 1 of the Act of 1907 the words 
"Or between &.man and his deceased 
brother's widow." The Act, therefore, 
thus validates marriages between `a 
woman -and her  deeeased husband's 
At the end of the Ist section 
there is a clause which reads:— "The 
said Act (that is the Aet of 1907) 
as amended by this Act shall, so far a8 
itrelates to marriages between a man 


“and his deceased brother's widow, have 


‘effect as though it had been passed at 
the date of the passing of this Act.” 
Nowit has been strenuously argued by 
the learned Taki] for the caveator that 
this proviso méans that the Act is not 
retrospective; but I am satisfied that this 
argument -is fallacious. ` All that is 
‘meant by theclause which I have quoted 
is that the saving of ‘existing rights of 
the other provisos of the Act of 1907 
only dated in the case of the Act of 1921 


‘from the date. when the Act of 1921 
It was obviously: 


comes into’ operation. 
necessary for a proviso of this character 
tó have been inserted; as, if it had not 
been inserted, the- saving clauses and 
othér provifions of the Act of 1907 would 


have been applicable in the case of mar- 


riages between'a man and his deceased 
brother's widow from 1907 instead of, as 


was obviously necessary, from the date I 


of the coming into operation of the Act 
of 1921. In my. view, therefore, it is 


-quite clear that the Act of 1921, read with 
the Act of 1907, was retrospective in effect 
so far asit declared that, in English Law . 
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the marriages between! & man cand his 
deceased- brother’s- widow, whenever and 
wherever ¿hey took place; should not be 
regarded as illegal simply on the. ground 
of that peculiar affinity - 

There now, E. remains for con-- 
sideration in this connection "Whether, 
according to law in India, Courts in 
India should recognise marriages of this 
kind as valid. As-has been pointed.out 
by Mr. Justice Woodroffe and in the cases 
to which I have already referred, the true 
test as to whether a particular marriage 
ought to be regarded as a valid marriage 
(where a question of affinity arises) is to 
apply to the case the personal- law ofthe 
community (i. e., the religious commun- 
nity) to which ‘the parties concerned 
belong. Jn the present application all 
the parties belong to the -Christian Eng- 
lish Church, 4. e., the Church of England: 
in India and I qn. have n$ doubt what- 
ever but that if, prior to the Act of 1907, 
a Court had been asked whether a 
Christian marriage of a man to his de- 
ceased wife's sister, (both parties being 
members of the Church of- England) was 
valid, it would have been answered .in 
the negative, for the simple reason that 
.the personal law of the English. Church 
to which community the parties:belong- 
ed, regarded then such marriages as 
illegal. Similarly, too, after the: pass- 
age in England of the Act of 1907, had 
the same question been asked of.a-Court 
in India, the answer, for the same reasons, 
must have been in the opposite sense. 
Similarly, too, again af-the date of this 
application, there can be, in my. opinion, 
only one answer ‘to the question® now put 
aś to the validity of. the applicant's mar- 
riage with Charles Lish. The personal 
law (whatever the view of Ecclesiastical 
authority may be) at the present date of 
the Church.of England with regard to 
such marriages is, undoubtedly, that a 
marriage of this kind i is legally valid. I 
therefore, have come- to the -conclusion 
-that -thẹ marriage of.the applicant -to 
Charles Lish was oné to which no objec- 
tion ean, be taken now on' the ground 
of the ‘affinity which existed betiveén 
ethe applicant, Charles Lish and Thomas 
Lish. . 

The nešt- question , which has been 


^ 
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argued before me at this stage of these 


proceedings is that the decision of Mr.- 


Justice Woodroffe níade in 1920, when, 


m, 2t that date, the ¢pplicant applied to the 


` High Court of Calcutta for Letters of 

. Administration, is a bar to the present 
application; it is contended that his 
decision inyolves the .doctrine of “res 
judicata” for the operation of which 
section ll of the Civil Procedure Code 
must be referred to. There is, I think, 
no doubt that an application of this 
character is in the nature of a suit; nor 
can there be any doubt that the subject 
of her previous application was the same 
asthat which is now being made. The 
point, however, which has seriously to be 
considered is as to whether the parties 
to the two applications are really the 
same in the legal sense. It will be ob- 
‘served that in the former application the 
present applitant applied for Letters of 
Administration as Adefaide Christiana 
Lish, the widow of Oharles Lish; but the 
result of the decision of Mr. Justice 

` Woodroffe was that she was not Adelaide 
Christiana Lish or the lawful widow of 
Charles Lish but was in fact Adelaide 
Christiana Wilson and presumably the 
lawful widow of Wilson; in other words, 
that her legal status was not that of the 
widow of Charles Lish and that, therefore, 
ghe had no locus standi to apply for 
Letters of Administration to Charles 
Lish's estate. : 

Now, however, according to the view 
which I take, namely, that the English 
Act of 1921 is now part of the personal 
law of the English-Ohurch community in 
India, tb which the parties here con- 

. cerned belong, her legal status has com- 
pletely altered and, instead of being 
Adelaide Christiana Wifson and his law- 

- ful widow she is actually Adelaide Chris- 
tiana Lish and Charles Lish's lawful 
widow; in other words she is a different 

“person. and in a legal sense not the 
‘game party as was the applicant before 
‘Mr. Justice Woodroffe. 
- been drawn to the principles involved in 
the cases of Ram Lal Malik v. Deodhari 
Rai (3) and Aghore Nath Mukherji v. 
Srimati Kamini Devi (4) where it hag 
3) 74 Ind. Cas. 761; 5 P. L. T. 7; 2 Pat. 771. 7 
Q 6 Ind. Osa, 554; 11 O. L J. 481. 
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Attention has 


[1994 


been laid-down that where an individual's: 
Suit has been dismissed by a Court of 


competent jurisdiction and where a 
higher Court has, at a later stage, decid= 
ed that the legal principles involved in 
the dismissal of that suit were wrong, it 
18 not open to that individual again to 


‘bring ‘another suit in respect of the 


same matter. But I do not think that 
those features enunciated apply in law 
in the case now before me. In the cases 
to which I have just referred the parties 
were precisely the same; the cause of 


action and the subject-matter of the suits - 
were identical; all that had happened ` 


was that, between the dismissal of .the 
first suit and the commencement of the 


second, some high tribunal had pro- . 


nounced that the law enunciated as the 
reason for the dismissal gf the first suit 


was incorrect. In the application now 


before me there is no suggestion (or 
rather there is no ground for supposing) 
that the law enuticiated by Mr. Justice 
Woodroffe was anything but right. But, 
in the interval between the dismissal by 
him -of the applicant’s application for 
Letters of Administration and the date 
of the present application, the whole 
legal status of the applicant, so far as it 
concerns: her right to apply for Letters 
of Administration, has undergone a 
change. Sheis now prima facie entitled 
to apply for Letters of Administration to 
the estate of her deceased husband as his 


-lawful widow. When she applied to Mr. 


Justice Woodroffe she had no such 
status. It would be obviously unjust 
and, to my mind, absurd to suggest that 
the decision of the previous proceedings 
could in any way be regarded as con- 


stituting & bar to her present applica- 


tion.- 


Under these circumstances Iam of the 


opinion that these preliminary points 


must be decided in the. applicant's. 


favour. The application for Letters of 


Administration must, therefore, now pro- 


ceed in the usual way. 
Z. K. Order accordingly. 
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ARUNAGIRI MUDALIAR Y, KANDASWAMI MUDALIAR. . 


MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No. 345 or-1922, - 

November 8, 1923. us 

Present:—Mr. Justice Krishnan and 

` Mr. Justice Waller. f 
ARUNAGIRI MUDALIAR— `` 
CREDITOR—AÀPPELLANT ° 
I ` versus” c - ^ 
KANDASWAMI MUDALIAR— 
2 DEBTOR—RESPONDENT. 
` Provincial Insolvency Act (V of 1920), ss. 5, 
87, 48, 75—-Adjudication by Official Receiver— 
+- Period for discharge, whether can be fixed—EHEz- 
tension of time—Adjudication, refusal to annul— 
Unsecured creditor, whether person aggrieved— 
Appeal—Civil Procedure, Code (Act V of 1908), 8. 
148, applicability of. ; 

The period within which an insolvent must apply 
for his discharge has to be specified in the order of 
adjudication itself, and where a petition is sent to 
the Official Receiver, and the latter makes an order 
of adjudication, he has power also to fix the period 
within which the insolvent must apply for his 
discharge. [p. 955, col. 2] -> i. 

An unsecured créditor isa person aggrieved by 
the refusal of the Court to annul an order of 
adjudication and is, therefore, entitled to appeal 
against such order, |p. 956 cgl. 1.] 

Per Krishnan, J.—The power conferred by, sec- 
tion 27 (2) of the Provincial Insolvency Act to 
extend 
is not exhausted by the period originally fixed 
having expired. There is nothing in the Act to 
prevent the Court from extending “the time after 
the period originally fixed expired under sec- 
tion 43 of the Provincial Insolvency Act [ibid.] 

Section 148 of the Civil Procedure Code is appli- 
cable to ae hea 2 proceedings by virtue of 
section 5 (1) of the Provincial Insolvency Act and 
would justify an extension of time in such a cass 
even after the expiry of the period originally 
fixed. [p. 957, col. 1.]° ` 

Per Waller, J.--Section 43 of the Provincial 

Insolvency Act is absolutely peremptory in its 
terms and directly the Oourt is informed of the 
insolvent’s omission to apply for discharge within 
the time fixed the-only course open to it is to 
annul the adjudication. No application for exten- 
sion of time can lie after the expiry of the period 
originally fixed [p 958, col. 1.] : 
. Section 148 of the Oivil Procedure Code is appli- 
cable to insolvency proceedings only so far as it 
does not conflict with the provisions of the Pro- 
vincial Insolvency Act [ibid] 

Appeal against an order of the District 
Court, North, Arcot at Vellore, in C. M 
P. No. 353 of 1921, (T. P. No. 711 of 1919 
on the file of the Official Receiver and 
I. P. No. 14 of 1919, on the file of the 
District Court, Chittoor). 

Mr. C. Padmanabha Iyengar, for the 
Appellant. | š 23 

Mr.T. Kumarasamiah, for the Respond- 
ent, 2 , 


‘an order of adjudication in -Au 


e time fixed for applying for discharge, 


C JUDGMENT. 
Krishnan, J.—This is an appeal 


‘arising from an insolvency proceeding, 
"before the District Judge-of North Arcot. 


The first? respondent: before us had 
applied, tobe adjudicated an insolvent; 
to that Court in October 1919. The 
appellant before us was one of his 
creditors, who had.a simple mortgage 
overa good portion of the insolvent's 
properties for a part of his debts. 
He was partly a secured «and partly an 
unsecured creditor of the insolvent. 


. The petition was referred, by the Dis- 
irict Judge, to the Official Receiver for 
disposal,.and the Official Receiver acting ` 
under his powers under section 80 (a) of 
the Act, heard the petition and passed 
gt. 1920, 
In that order, he gave the insolvent time 
for five months to file his application for 
discharge under séction*27 (1) of the 
Provincial InsoMency Act. It was sug- ` 
gested in this case that the Official . 
Recever had no power to fix the time 
within which the debtor should apply 


‘for his discharge as section 27 (1) applied 


only to the Court. 'lhat argument does 
not seem to be valid, as the period has to. 
bespecified in the order of adjudication 
itself, which the Official Receiver has 
power to pass and he has, therefore, to be 
taken to have the power also to fix the 
period for applying for discharge, as 
it should be & part of the order of ad- 
judieation, under section 27. The in-~ 
Solvent took no steps to apply for his 
discharge, or to help the Receiver, to get 
his assets realised, or his debts examined 
and paid pro rata from his asset® ‘Some 
months thereafter, in July 1921, the 
creditor (the appellant before us) applied 
to the Court, under section 43 of the In- 
solvency Act, to have -the order of ad- 
judication annulled, on the ground that 
the debtor had not applied for an order 
of discharge, within the period specified. 
As soon as this was done, the insolvent 
putina petition to the Official Receiver 
for extending time for applying for his 


- discharge and the Official Receiver granted 


time till 9th February 1922. Itissaid that 
he-applieation for his discharge was put 
in, by the respondent ‘before that date. 


eum -- .. ^ 


` 


. Judge 
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appealed to the District Court .contend- 
ing that the Receiver had no power to 


` ¿extend the -peried, within which the 


— 


debtor was to apply for his discharge 
.and that.the order of adjudication should 
‘be annulled and the- insolvency petition 
dismissed. The.learned Judge, instead 
‘of complying with this request himself, 
"granted an extension for a period of six 
"months.for the, debtor to apply for his 
discharge, acting under section 27 (2) of 
the Act and dismissed the appellant’s 
„application: It is against that order 
that the appellant has appealed to us 
„gnd leave was. granted for the appeal ' 


. A preliminary objection has been 
raised to the hearing of the appeal, on 
the ground that the appeal is not a com- 
petent one, under the Insolvency Act. 
Tt is contended that under section 75, the 
.creditor cannot -be treated as a person 
aggrieved : by the order of the District 
and the argument is put in two 
-ways, First ofall, it is said that the 
"ereditor being a secured -creditor is un- 


‘affected by any proceeding in insolvency - 


cand therefore, he is not aggrieved. It is, 
:.nót necessary to consider this argument, 
_for, the appellant is also an unsecured 
creditor and an unsecured creditor is 
certainly: affected by proceedings in 
insolvency taken by his debtor... The 
.order of -adjudication prevents him 
-from realising his debt except by receiv- 
ing a dividend under the Act. An . un- 


`.. - gecured creditor would, undoubtedly, be 


` a.pergon -aggrieved by the refusal to 
-annul the order of adjudication. Next, 
it is argued that a creditor has no -right 
tó apply undér section 43 and, therefore, 
.any order. passed umüer that section 
. cannot be treated, as, in any way, causing, 
a grievance to a creditor. Section 43 (1) 
. does not say by whom the application 
has to be made. Butit is clear to my 
_mind.-that a creditor who is affected by 
‘the adjudication is certainly a person, 
entitled to apply to the Court, under 
. section 43, and if his claim is dismissed 


. without - proper reason for it, he will , 
- „certainly be a person aggrieved under 


“section 75, adopting the definition of the 
` expression ‘person aggrieved’, given in 
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. "However- that may. be, the ‘creditor 


Ex parte Sidebotham, In re Sidebotham 
(1) thatis: “A person who has suffered 
a.-legal grievance, or has been wrong- 
fully refused something.” 
in the position of. the appellant, 
who , says that he has been wrong- 
fully refused the order, of annulment, 


= 


À ` person. 


which he was entitled to, is thus a. per- _ 


son aggrieved. Both the argumenta fail- 
ing,the preliminary objection: must .be 
overruled. E 


On the merits, it was first argued by. 


‘the appellant that under section 43 (1) 
‘the District Court had no right -whetso- 
ever to grant an extension of time, after 
the period originally fixed for the filing 


-of the application for discharge had 


expired and that, under the peremp- 
tory words of that section the order of 
adjudication must be annulled.’ 
words no doubt are "shall. be annulled:’ 
But section 27 (2) gives the Court, .if 
sufficient cause is shown, power to ex- 
tend the period. e It is argued that this 


clause can be availed of, only within the . 


period fixed by the original order, for 
applying for discharge and that once 
original period has expired, the 
Court has no jurisdiction whatever to 
grant an extension. I regret I am un- 


-able to agree with my learned brother, 


in upholding this argument. J amr in- 
clined to think that the power given 
under section 27 (2) is not exhansted by 
the period originally fixed for the order 


. of discharge having’ expired. There is 


nothing in section 27, which | indicates 
that, Language quite as peremptory 
as that in section 43, has been construed 
"by the Privy Council in Badri Narain v. 
Sheo Koer (2), as not preventing ‘the 
Court from extending the period, even 
after the period fixed originally had ex- 
pired with reference to section 549 of 


. the Code of Civil Procedure, which said: 


“E such security be not furnished 
within such time as the Court orders, 
the Court shall reject the application." 

The use of the word ‘shall’ -in- that 
clause was considered by the Privy 

(1) (1880) I Ch D.488; 49 L J. Bk. 41; 42 GoT. 
dur P R. 715 < PC 

7 0.512, 17 I A 1;5 Bar. P. C. J. 493; 8. Tad. 
Dec (x. 8) 881 (P O.) vo 
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Council as quite: consistent with the 
power in the Court to extend the time 
for furnishing security, even after the 
time originally fixed had expired. The 
- principle of that case,. it seems to me, 
applies -equally to: the present case. 
Section 10 (2)-of the Insolvency Act 
applies to &case, where the orde of 
adjudication had been already annulled 
and does not deal with cases where. the 
order of adjudication is. still in force. 
It.is section 27 (2) that deals with the 
latter class of cases. Of course, .if the 
order of adjudication had already been 


annulled there is no proceeding before 


the Oourt, in which it could extend time 
and, therefore, section 10 (2) had ‘to be 
enacted to: enable the insolvent to put 
in a fresh application. Ido not think we 
can draw any inference from section 10 (2) 
against the power of the Court to extend 
time, ina’ pending insolvency petition, 
after the expiry of the period originally 
fixed for applying fer discharge. The 
case, of Badri Narain]v..Sheo Koer (2), 
has been applied by the, Bombay High 
Court, in Bhugwandas Bagla v. Haji Abu 
Ahmed (3) to a case which was oné of 
failure to amend a plaint within the time 
. allowed. The learned Judge of the Bom- 
bay High Court -held that it was com- 
petent to him, in spite of the. peremp- 
tory language ‘of the section relating -to 
amendments that “the plaint shall- be 
rejected,” to -allow extension of, time, 
even after the period had expired. Ap- 


plying this principle, I think there is’ 


nothing in the Insolvency Act, to prevent 
the District Court from .extending the 
time, after the period -fixed originally 
had expired, under section 43. That 
being my view, it: seems-to me-that sec- 
tion 148, Civil Procedure Code, which 
now expressly enacts that time may be 


extended, even after the expiry of the. 


original perjod fixed, can be applied to 
these proceedings, by virtue of section 5 
(1) of the Insolvency Act. I would, 
therefore, overrule the first objection.of 
the appellant. . I Jes EE 
<. But on the merits, I agree with: my 
. learned brother that this ‘is & “case, in 

which there is no. ground for granting 


$ (8) 10 B. 263; 8 Ind:Dec. (x. 6) 05 ~ 
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i MH PS: Sed 
the exlension of time which. the - Official 
Receiver.and the District, Judge have 
granted. It will be difficult, as he puts 
it, to find.& case. lesg deserving. of. i 


dulgence. The Insolvent absolutely. inim 


ed to. do-anything at all for-nearly a 
year to-help the-Official- Receiver, or. to 
apply for his discharge, . It.is only after 
the creditor- put in his application .for . 
annulmént that he did anything in the 
matter. The only grougd suggested, for 
granting extension is.that-the Act being 
new,. the - insolvent -probably- did not 
know what: he had, to. do.. This can 
hardly be accepted as à "proper reason; 
for, the insolvent was expressly told in 
the order of adjudication that he was to 
apply for discharge within. five’ months, 
Ariy plea of ignorance of law can hardly 
be accepted as a sufficient one in miti- 
gation of the-gross negligence that is 
apparent in this-case. Therefore, even 
though the extension of time is & matter 
ef discretion-for the lower Court, as that 
‘discretion. has to be exercised judicially, 
Think itis open to; us to interfere in 
appeal andto hold: that there was no 
sufficient ground for granting extension 
in this case. Taking that view, it 
follows that under section 43, the’ lower 
Court should, have annulled thé order of 
adjudication” of the’ insolvent in this 
ease on the merits and not'granted him 
any-extension. I would, therefore, allow 
the appeal of the creditor and annul the 
insolvency of the first respondent. As 
régards costs,. I' think the appellant is 
entitled to his costs in this Court, and 
in the District Court, from the -first re- 
spondent. The second respondent must 
bear'his own costs. . ^. C ^" 4 
- Waller, J.—This is an appeal from 


` an order of thesDistrict Judge -of North: 


Arcot, dismissing an application -under 
section 43,of the. Provincial Insolvency 
-Act,- A’ preliminary objection -is. taken 
that no: appeal lies. J am clearly of 
opinion that the appellant is-entitled to 
appeah.:.:; . .-, Bo SEU 
.: The -. facts. are -these. One .Kanda~ 
sgwami:Mudaly was.adjudicated insolvent. 
on 9th August :1920-and was directed to: 
apply for discharge in:five months, which 
*he- failed to-do: - In, July..1921,. appel~ 
lant, who was one of the creditors, petis, 
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tioned the District Judge to annul the 
. adjudication, under section 43 of the 
Provincial Insolvency Act. In January 
1922, the insolvemt, who had -become 
ware of appellant’s petition, requested 
the -Official Receiver to extend the 
period of application for discharge, and 
an extension was granted till 9th Febru- 
' ary 1922. Insolvent, however, continued 
to refrain from applying for his discharge 
and appellant's’ petition came on for 


hearing in April 1922. Inthe result, it . 


was ‘dismissed and the insolvent was 
given time to apply, till 22nd October 
1922, It would be difficult, to find a 
case less deserving of indulgence. 

Objection is taken to the District 
Judge's order- on two grounds. 

(a) That, under section 43, he had no 
option but to annul the adjudication, . 

(b) That, he hadno power under section 
27 (2), to extend the period after it had 
expired. ° 

Ithink that both grounds are good. 
Section 43 is absolutely peremptory in 
its terms and I am of opinion that 
directly the Court was informed of the 


insolvent's omission to apply within the - 


, time fixed, the only course open to it 
was to annul the adjudication. That 


^ . being so, (it-follows that), no application 


for ‘extention of the period can lie, after 


- jt has expired. No doubt section 148, 


` Civil Procedure Code, allows extensions 
of this description; but the Code is ap- 


" _ plicable, only so far as it does not con- 


` flict with the provisions of the Provin- 
cial Insolvency Act and they aré opposed 
to such anexténsion. =, N 
On both points, I find in favour of ap- 
pellant. I think that the District Judge 
should have annulled the adjudication, 
leaving it to the insolvent, 


good cause for his delay. Had the latter 


even put in an application for discharge. 


in ‘February 1922 accompanied by a 
petition under section 5 of the Limita- 
tion Act, the case would have been 
somewhat different. As it was, the Dis- 
trict Judge had before him nothing but 

and unexplained delay on one side 


and an application under section 43. on * 
- - teen plaintiffsbrought a suit in May 1918 


the other, : . 


to apply. 
- under section 10 (2) of the Act, if he had 


On the merits also, I consider that ° 
appellant should succeed. The insolvent ` 


made no attempt to do any of the things 
that the law directed him to do. He 


. was ordered to apply for discharge in . 


five nftonths, but omitted to do so, for 
nearly two years, and did not hand over 
the properties to the Receiver. I 
I agree that the adjudication 
be annulled. I concur in my learned 
brother's order as to costs. i 
Y. N.-V, Appeal allowed. 
Z. K, 
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CALCUTTA HIGH COURT. 
+ Orri. Rurg No. 968 1923. 
: January 18, 1924. ~ 
Present :—Mr. Justice Rankin 
and Mr. Justice Meokerjee. 
KAILASH OHANDRA RAY | 
AND OTHERS—PRTITIONERS 


367818 
` HRIDOY CHANDRA DAS 
AND OTHERS—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), O. IX, 
T. 9—Dismissal for default—Restoration, applica- 
tion for, form of—Defendant not made party, 
position of. - M 

Under O. IX of the Civil Procedure Code, an 
application for re&toration should be made so as 
to bring the suit back.as regards parties to the 


exact position in which it was when it was dis- 


. After that has been done itis competent ~ 


for a particular plaintiff or plaiptifis to apply to be 
dismissed from the suit or to Withdraw the suit. 
[p. 959, éol. 2.] - I 

Where a. suit is dismissed as against all the de~ 
fendants and the pleintiff applies for restoration 
of the suit, and on his application being dismissed 
an ap is-preferred to which only some of the 
defendants are made respondents, the Appellate 
Court has no jurisdiction to restore the case as 
against those defendants who have not been cited 
as respondents before it. [p. 959, cols. 1&2] 

Rule against an order of the Oourt of, 


the Additional District Judge, Sylhet, . 
reversing . 


dated the 16th June. 1923; 
that of the Subordinate Judge, First 
Court, Sylhet, dated the 7th November 
1922 I 


Babu Gopal Chandra Das, for the Peti- 
tioners. 
- Babu Birendra Kumar De, for the 
Opposite Party.  . : 
eh - JUDGMENT. 

Rankin, J.—In this case, some four- 


should - 


°. 
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for the purpose of setting aside the 


* preliminary and final decrees made in 


e 


^ 


1917 in-a "partition suit and for certain 
incidental reliefs, Some of the plaintiffs, 
namely, plaintiff No. 2 and plaintiffs 


Nos. 5 to 9 went out of the case by com- ` 


promise before the matters with which 


we are now concerned. There were a. 


great number of defendants I-understand 
about 160 or more of whom the present 


etitioners who appear to be defendants. 


os. 43 to 49 were the contesting defend- 
ants. After many days, on the 21st 
June 1923, the case came on for hearing 
and an application for adjournment was 
made by certain of the plaintiffs and 
it was dismissed. .Thereupon the suit 
was dismissed for default. in the pre- 
sence of the present petitioners defend- 
ants Nos. 43 to 49. Shortly afterwards, 


an application for the restoration. of the. 


suit was made bj three of the plaint- 
iffs (Nos. 1l, 3 and 4) against .the pre-. 
sent petitioners, "What happened first 
"was that the- Subordinate *Judge refused. 
to restore the suit on the merits. The 


. learned Additional -District Judge on 
appeal took a different view of the merits 


and he has directed the restoration of 
the suit.as between the plaintifis Nos. 1, 3 
and 4 on the one hand and on the other 
hand, the present petitioners together 
with those other defendants who did not 
appear on the date of the hearing. 


` °@ ^ = 0c 
The present petitioners apply 'in 
revision and their first point is. that, so 


far as regards the defendants other than‘ 


themselves, the order of -dismissal was 
án order made ünder r. 3 and the 
order on’ the application for restoration 
was made under r.4 of O. IX, Code of 
Civil Procedure. From añ order refusing 
restoration under r. 4 of O.IX, Code of 


- Civil Procedure, there was no appeal to 


the District Judge. Asa matter of fact, 
these other defendants were not made 
respondents to the appeal by the three 
plaintiffs who succeeded in obtaining an 
order ‘in their favour. Accordingly, it 
seems pretty clear that there is no order 
as regards these other defendants, not 
the present petitionérs before us. ` There 
is no order which they are ‘obliged to. 
regard as having been. made either 
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-qus, therefore, for this Court to 


cerned, it does not seem to 


Court, first of all, in so 


` 


959 


in their presence or even with any 
jurisdiction, If the order so far as those 
other defendants are concerned could, in 
any way, he regarded As made under 
r. 9 of O. IX, then again the order would 
be without jurisdiction because of the 
second clause of r. 9 which requires 
notice of the application to be served 
upon them, We are, therefore, in the 
‘Position that as regards those defendants, 


‘we are bound to take notice of the. fact 


that they are not now 

brought’ upon the record at 
question ‘is whether at the instance” of 
the present ‘petitioners we are obliged 
to take notice in revision of that cir- 
cumstance. The-present petitioners Bay 


compeétently 
all and the 


that such a state of things should not - 


continue. They are being made to defend 
the suit with a- great many other co- 
defendants. In the absence of some of 
those co-defendants the suit against ther 
may not be competent and, if those 
co-defendants are not, really competently 


on thé record at all, questions may well. 


arise in that event between the present 
petitioners and these other persons—their 
co-defendants. It seems highly danger- 
f i 
the circumstance that has been boo zt 
to our notice and to let such state of 
things to continue. Another objection. 
is made by the present petifioners: They 
say. thatit was wrong to direct that the 


suit should be restored leaving as plaint- 


iffs only some of the plaintiffs, that is 
say, plaintiffs Nos. 1, 3 and 4. Tt odis 
certainly appear that under O. IX, Code 
of Oivil Procedure, an applieation for 
restoration should be made so as to Prin 
the suit back as regards parties to the 


. exact position in which it-was when th 
suit was dismissed, After that, it is 


competent no doubt for & particul 
plaintiff or plaintiffs to "apply = be dis 


` missed from the suit or to withdraw the- 


suit; and such an application can be made 
so far-as the présent petitioners are con- 
i me that t 
is anything. of substance further ae 
objections which have been urged. I 
certainly think that this Court at their 
instance should interfere in revision and 
get aside the order of thé lower Appellate 


far as purports 
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to put the non-appearing co-defendants 
pack upon the record. ` 

: As regarde the question whether the 
guit should be allowed to go on a8 
againstthe present petitionews alone and 
on the part of the plaintiffs Nos. 1, 3 and 
4 alone, it does not seem to me necessary. 
to . interfere with what the Court of 


Appeal below has done except to this- 


extent: there is no justification for letting 


out any -plaintiff until; first of all; the 


whole of the,costs of the present peti- 
tioners up to the date of the dismissal of 
the suit have-been paid to them by those 
plaintifis who propose to continue the 
suit,’ Secondly, if the suit is to proceed 


by those plaintiffs only against the pre- 


sent petitioners only, it must be dis- 
tinctly on the terms that any objections 


arising out of that new state of things- 


must be capable of being raised by the 
present petitioners by an additional 
written statement, if they so , desire and- 
must be dealt: with im the course of the 
case. It seems to: me that, if we make 


- these orders on the present application, 


we shall.interfere with this: matter in 
revision only to the minimum extent 
which is necessary: to put this litigation 
on a. competent footing, if- it further 
continues. On these terms, I propose 
that the Rule should be made absolute 
with costs, hearing fee two- gold mohurs. 
-- Mukerji, J.—I agree. - : 
- E. Re Rule made absolute. 


MADRAS HIGH COURT. . 
^ Boon. IVIL APPRAL No. 340 or 1921. 
erri February 13, 1924. : 
“Present :—Justice Sir O. V. Kumara- 
f swamy Bastri, KT. 
NIMMAGADDA VENKATESWARALU 
. DEFENDANT No. 1—APPBLLANT- 


a versus : : 
` “BODAPATI LINGAYYA PLAINTIFFS —. 
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ANC u t da EE 

' Appeal—Dismissal of süit—De. nd, whether 
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Where a decision dismissing a suit is'Ín fact 
wholly ‘agaist qc pes such defendant can 
ap against it. [p. 961, col. 17 

The wee test in' cases of che kind is to ses not 
merely the form but the substance of the judgment ' 
and the decree Where the pomt adversely decided 
to the defendant is directly and substantially in 
issue and the matter would be res judicata in sub- 
sequent proceedings, the defendant would .be 


entitled to appeal agamst the decision. . 961, - 
cols. 1&2] ` E m 
Oase-law referred to.) z E 
. 8 suit in which a declaration and conse- 
quential relief are sought and the consequential 
relief is refused because the Court is against the 
intiff's rights which he seeks to declare, the 
ecree should formally embody the -result of the 
declaration; but even ifit does. not do so, but 
simply dismisses the suit, the decree in sibstance 
EI in which the declaration is refused. [p. 961, 
col. 2. 


Second appeal against a decree of 
the Court of the Subordinate Judge, 
Baptla, in A. B. No. 116 of 1920, (A. 8. 
No. 417 of 1920, District Court,- Guntur): 
preferred against ‘that of the Oourt 
of the District Munsiff Ongole, in O: S. 
No. 477 of 1916. : "an i 
: Mr. B. ors Le for the Appellant. > ` 
. Mr. K. Krisinaswami Iyengar, for the’ 
Respondents. ` | ix 
. SUDGMENT.—The first defendant . 
is the appellant. The plaintiffis a lessee: 
from the first defendant undera cowle . 
(Exhibit F) dated the 29th of February 
1916. The document is.a lease for eleven 
years of the immoveable property in dis- 
pute which, it is alleged, fell to the share’ 
of the first defendant in .pursudnce of æ 
partition entered intodn the year 1898. The 
first defendant’s father became an insol- 
vent and the Official Receiver sold the 
‘property and the second defendant pur- 
chased the same, As the partition was 
long before the insolvency, it is contended: 
that the sale by the Official Receiverpassed 
no property tothe second defendant. Both: 
the Distriet Munsif and the Subordinate 
Judge held against the alleged partition 
and dismissed the plaintiff's suit,  . 

The present second appeal is not by 
the plaintiff but by the first defendant, and 
a preliminary objection is taken that, as 
both the lower Courts dismissed. the 
ptaintif’s suit with costs against the.firat. 
defendant, the second appeal by him is 
not competent, hs there can be.no appeal 
as against a mere finding. Reference . 
has eot made to Ram Dass . Lushkar 


zx oom v ` n 
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i v. Hureehur Mookerjee(1), Achanta Venka- ` 
~ tasuryanarayana v. Shiva Sankara Nara- 


yana (2), Paguluri Naganna v. Nanna- 
parreni Venkata Krishnamma, (3), Nand 
Lal Pal v. Naresh Chandra, Deb Go- 
swami (4); Muthu Pillai v. Veda Vysa 
Chariar (5), Byomkes Seth v, Bhut Nath 
Pal (6) and Secretary of State v. Swami- 
natha Kounden (T). |. . : 
For the appellant it is contended that 
the first defendant being a lessor and his 
title being in dispute, the decree, though 
it nominally dismissed the suit of the 
. lessee, dismissed it on the ground that 
"the first defendant the lessor had no title, 
that as between the first and the other 
‘defendants the question at issue .was 
whether the first defendant had any title 
‘to the property ; the matter would be res 
judicata between co-defendants and that 
consequently the first defendant isentitled 
to appeal. Reference is made to Krishna 
Chandra Goldar v. Mohash Chandra Saha 
(8), Yusuf Sahib v. Durgi (9) and Nagalla 
Katayya v. Nagalla Mallayya (10). 


In Yusuf Sahib v.-Durgi (9), it was 
held following the decision of Woodroffe, 
,J; in Krishna . Chandra Goldar v. 
Mohesh Chandra Saha (8) that where 
.& decision dismissing a suit is in 
fact --wholly against the defendant, 
such defendant can appeal against it. 
The decision in «Secretary of ‘State v. 
"Swaminatha  Kounden (T) -which was 
'quoted, was simply to the effect that-a 
judgment dismissing & suit would not 
give arightof appeal merely, because there 
was an adverse finding ona point which 
- ja not directly and substantially in issue 
between. the parties and which would 
-not act as res judicata between co-defend- 
--ants-inother proceedings, . ^'^ 2 
. I think the true test in cases of this 


W.R.86. - I 
d. Cas. 861; 17 M. -L. T.85; 2 D. W. 
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kind is to gee not merely the form but the. 
Bubstance'of the decree and judgment. 
Where theepoint adversely decided to the 
defendant is directly and substantially” 
in issue and where in other proceedings 
the matter would be res judicata, I think 
it would be contrary to all principles of 
justice and equity to hold that he is pre- 
cluded .from agitating the matter in 
&ppéàl merely because the suit was de- 


- cided in his favour, on some- ‘other 


ground. . 
.In the present case it is clear that the 
question.as to whether the first defendant 


"was divided or not from his father long 


before the insolvency of his father, would. 


-be res judicata in subsequent proceed- 


ings between the Official Receiver and 


-his assignee and the first defendant. I 


am therefore of opinion that the first 


-defendant is entitled to appeal. I think 
-in suits where deelaration and consequen- 


tial relief are sought and the consequen- 


- tial relief is refused becausé the Court is - 
‘against the plaintiffs rights which he 


seeks to declare, it would be better if the 
decree formally embodied the result of 
the declaration ; but even if it does not 
do so but simply dismisses the suit, the 


: deeree in substance is one where the de- 


claration is refused. 

It is argued for the appellant that the 
question as to the factum and bona 
fides of the partition alleged in the plaint 
is res judicata by reason of the proceed- 
ings in Suit No. 175 of 1908 on the 


‘file of the District Munsif of Ongole, 


which, was filed by tbe next friend of the 
first defendant against the firet defend- 
ant’s father and certain attaching credi- 


_ tor: sand the question in issue was whether 


the partition now eet up was valid, ` The 
District Munsif held that the partition 


-was bona fide and valid and decreed the 


plaintiffs suit. Exhibit A is-a copy’ of 
the judgment of the District Munsif. The... 
judgment was confirmed ‘in appeal by. 


. "the District Judge of Guntur.- Exhibit 
--B is &.copy of the judgment of thé 


-District Judge. A second appeal was 
filed in the High Court but it was dis- 


- "missed by Justice Sir Sankaran Nair, A 


I^tters Patent Appeal which was filed. 
"was also dismissed by Miller and Sadasiva 
Aiyar,JJ,. as appears from Exhibit O, ` 
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. Tt is'argued that long ‘before the insol- 
 vency proceedings the issue as to the 


` — partition being bona fide: or not was 


“mother of t 


decided in favour of the first defendant I 


and against his father (the insolvent) and 
that consequently the Official. Receiver 
in the insolyency proceedings, which 
were subsequent tothe above. decision, 
. and the second defendant, the purchaser 
cannot be in à better position than the in- 
solvent. I agree with this contention and 
hold that the question as to whether the 
first-defendant and his father were divid- 
ed or undivided is res judicaia. There 
were later suits which it is alleged by the 
. respondent's Vakil took away any effect 
which Suit No. 175 of 1908 gave rise to. 
Suit No. 905 of 1912 on the file of the 


District Munsif of Ongole was by the 
present first defendant ánd. 


the wife of, the insolvqnt. The first de- 


` féndant in that suit was an attachiug 


creditor, the second defendant was the 
husband of the plaintiff and the third de- 
fendant a lessee from her. An issue was 


` raised as,to the -partition as between the 


second defendant and his son as it was 
alleged that the plaintiff got the suit 
property for her maintenance. 

eld that there was.no arrangement as 
. pleaded by. the plaintiff settling the suit 
property on her at the partition between 
‘the second defendant and his son. 
The judg gment in that suit is marked as 
Exhibit IL. It was not necessary to 
_ decide in that suit whether the partition 
‘was bona fide as the claim of the plaint- 
‘iff wag based on an oral arrangement 


.contemporaneous with the partition giv- 


ing her the property in dispute. Suit 
No. 299 of 1917 on the file of the prin- 


. cipal District Munsif's Court of Bezwada 


which was transferred to the Additional 
Distriet Munsifs Court of Bezwada and 
numbered there as Suit No. 19 of 1919, 
was filed by the present first defend- 
ant -against his father and the other 
‘members of his family to establish his 
exclusive right to certain lands.- The 


e -first defendant's father was the 9th 


oe 


defendant in that suit. It was alleged by 
‘the plaintiff in that suit that there was 
a- partition between him and his father 
the 9th defendant. It appears from 
‘paragraph 9 of the judgment which has 


It was- 


been filed as Exhibit v that a sub- 
sidiary issue was raised as to whether the 
partition alleged by ‘the plaintiff was 
trug. The District Munsif held that 


‘there was no bona fide partition and that 


the alleged partition was merely acloak - 


to be used against subsequent trans- 
ferees from plaintiffs father. 

The suit was filed in 1917 while the 
insolvency petition of the first defendant's 
father was in 1912. The Official Receiver 
was not a party. The -lease to the 
present plaintiff was on the 9th February 
1916 and the;sale by the Official Receiver 
to the second defendant .herein was 
onthe 16th September 1916. Neither the 


- plaintiff nor the second and third defend- 


ants herein were parties to the litigation 
of 1917 and itis clear that the findings 
in that suit are not Tres judicata against 


"them. The only party to that suit who isa 


party to these proceedings i is the present 
appellant. It is true that the appellant's 
fathér was the 9th defendant in the suit 
but he had become insolvent long be- 
fore and all his properties had vested in 
the Official Receiver, Ifthe decision in 
the suit of 1917 was that the partition 
was bona fide, it would be open to the 
Official Receiver. and his vendee to plead 
thatitis not binding on them as they 
were not parties. I find it difficult to 
see how they can nowsay that the deci- 
sion being the other way renders the 
question res judicata so far as the first 
defendant is concerned. , After the-lease 
by the first defendant and after the in- 
solvency of his father, they ceased to 


-have an interest in the property suffici- 


ent to make them represent the alienees. 
It seems to me, however, that the finding 


of both the District Munsif and the- 


Subordinate Judge that it has not been 
Shown that.the land in dispute fell to 
the share of the first defendant at the 


partition or was in the possession or en-' 
joyment of the first defendant, is a finding ` 


of fact which cannot now be question- 
ed. 
partition, the plaintiff who seeks for a 
declaration that the lease to him is valid 
and binding on the defendants has to 
show that the lands which were leased 
to him by the first defendant fell to the 


share ofthe first defendant and that they 


Even assuming that there was a- 
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were in the possession and enjoyment of 
his lessor. So far as the litigation in 
Suit No: 175 of 1908 was concerned, it 
did not decide that the lands now in 
dispute fell to the share of the fitst de- 
fendant who was the plaintiff in that 
suit. All that it decided was that there 
was a partition: and that the land in 
question in that suit fell to the share of 


the plaintiff, Btrong reliance was placed . 


upon a registered letter Exhibit K; dated 
the 19th of Augist 1898 and it is argued 
that that letter shows that there was a 
partition at which the suit land fell to 
the share of the 
letter was not filed in the previous suits 
„Or proceedings, 
Munsif and Subordiuate J udge do not 

rae ay eae on the letter. 

istrict Munsifin his-judgment obse : 
“The | letter je ke 
filed in this Oourt has not been filed in 
the previous suits 
now alleged for the 


non-filing of the 
same in those suits. 


I cannot attach 


much wéight -to that letter as evidencing : 


partition. Afterall, the partition appears 
fo me tobe acloak to be used against 
the alienees from first defendant's father.” 
- he Subordinate J udge 
with reference to Exhibit K, “The 
Preservation of that letter and the 
productiou of if by the .first defend- 
ants father proves beyond the shadow 
of a doubt that the alleged partition was 
a bogus affair and that the first’ defend- 
^ ant'afather brought into existence letters 

° Exhibit K toserve as evidence to 
defraud his alienees and creditors," 

Both the lower Courts h&ving refused 
to attach any wéight to Exhibit K as 


evidence of the fact that at the partition 


in the year 1898 the suit land fell to the’ 


share of the first defendant. I do not see 


how I can in -second appeal ~ reverse- 


these findings of fact. - It is also found 
_ that the first defendant was not in possés- 
sion and enjoyment. The plaintiff before 


‘he “can succeed in this suit has to show - 


not only that there *was a partition but 


at the partition ‘the properties in dispute- 
were‘ allotted to the share of the first - 


defendant and that they were in his 
-possession and enjoyment. As he has not 
done so, the’ suit was rightly dismissed; 
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and no grounds are ` 


says in appeal - 


^" JUDGMENT.—Only one 


963 ` 


Thé second appeal fails and is dismissed 
with costs, 
Y. N. V, ° 
. Z. K. 
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: Mr. Justice Moti Sagar. . 
MAULA BAKHSH-—PrAINTIFF— 
APPELLANT 
Se i Versus ET 
Musammat TILLO—DzFRNDANT— 

š p RESPONDENT. I 

Custom—Succession— Step-mothgr, whether entil- 
ed to succeed alopg with step-son— Qujars of 
Vhelum Tahsil—Riwaj-i-am, entry «n, value of— 
Burden of groot Mutation entry, value of. NS 
, Among Gujars of the Jhelum Tahsil, a child- 
less widow is entitled by custom to succeed to 
her husband equally along with a step-son. [p. 
965, col. 1.] 

An entry in'&, riwaj4-ám, even though un- 
Suppe by instances, is of sufficient evidentiary 


ue to'shift the burden of proof on to the - 


who asserts a custom opposed to the entry. 
[as 964, col 2] - 2 


Beg v. Allah Ditta, 38 Ind. Oas 354; 45 P R. 
1917; 12 P..W. R 1917; 21M. L. T 310,.32 M. 
L: J. 615, 19 Bom L R 388; 15 A. L J. 528; 21 
O. W -N, 842, 26 ©. L. J. 175; 44 L. A. 89 (P. C), 
followed. , - d e ss 
^ A mutation entry is evidence of custom, but it 


“is to be, decided in each.case, having regard to 


the-circumstances of the case, what value should 
be attached to it. [ibid.] 5 


Second appeal from a- decreg of the 
District Judge, Jhelum, dated the 9th 
August 1920, reversing that of the Senior 


“Subordinate Judge, Jhelum, dated the 
6th May 1920. aes 


Dr. Nand Lal, for the Appellant. . 
: Mr. Ghulam Rasul, for the Respondent. 
simple 
issue arises for decision in this appeal, 
viz, whether among the gujars.in-the 
Jhelum Tshsil a step-mother isentitled 
to inherit equally with a step-son, and 
it arises. under the following circum. 
gtances:— ill I 
The plaintiff Maula Bakhsh is the 
son of one-Qaim-gujar; The defendant 


Appeal dismissed. 4. 


P d 


Musammat Tilowasthé married wife of ~ " 
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o^$h8"Baid Qaim and the step-mother of 
' the plaintiff. Qaim having died, his 


'" property about 650 kanals was mutat- 


ed‘ ‘inthe names of the plaintiff and 
“the -defendant eqally. This happened 
about eleven years ago. Ever since the 
defendant Musammat Tillo has been in 
possession and in enjoyment of it with- 
out any objection or difficulty. The 
present: suit was instituted on the 9th 
of October 1919 for "possession. of the 
land: in the." occupation: ofthe defend- 
ant on the ground: that a childless 
° widow among the gujarsof the Jhelum 
District has.no right to succeed as ‘an 
heir in the presence of a son of her 
, deceased husband and that in any case 
the defendant being a prostitute, though 
married to Qaim, was not entitled to 
inherit. The Trial Court, relying upon 
the general custom applicable to widows 
as stated in eparagraph 16 of Rattigan's 
Digest of Customary Iw, held’ that.a 
step-mother was not entitled to claim 
inheritance, : On: behalf , of the plaintiff 
' nine witnesses were produced to negative 
‘the custom set up by the defendant in 
her favour. The learned Subordinate 
° Judge accepted the statements of these 
‘witnesses as in his opinion they occu- 
pied a prominent positión in the-com- 
munity and were supposed to know 
the custom applicable to the parties. 
On behalf of the defendant paragraph 
50 of Talbot's Code of Tribal Custom 
was ‘quoted and relied .upon; but the 


Lew 


‘learned Subordinate Judge refused to 


“act upon it on the ,.ground that no 
instances were quoted"in favour of the 


`gpecial° custom. He preferred to ely: 


upon the answer given to question No. 39 
and also referred to the answer. to ques- 
tion No. 53. A large nufnber of instances 
cited on behalf of the defendant were 
rejected on the ground that some of 
them did not relate’ to ` gujars at all, 
"while the other were only instances. of 
mutations which could not be treated 
‘as good evidence. He decreed the 
plaintiff's claim and gave to the defend- 
ant 75 kanals of land for her: main- 
tenance to.which alone, according to 
him, she was entitled. 
Against: this decision 'the defendant 
appealed. The pee ialso- “appealed 
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‘tose 


on the ground that no land at all should 
have been: ‘left *in posséssion’ of the 
defendant as she was only entitled to 
maintenance. in cash ‘or grain.: Mr. 
Malan, the District Judge of Jhelum, 
accepted the appeal’ of the defendant 
and dismissed that of the plaintiff, with 
the result that the suit was dismissed: 
Hence this second appeal by the plaintiff. 

The question that we have to decide 
in this case is whether. the entry in 
the riwaj-i-am rélating to the right of 


a step-mother to succeed to: an. equal . 


share with & son should be relied upon 
or not and whether the instances cited 
on behalf of the : defendant-respondent 
could bé treated as good evidence 
in- support of -the custom set up on 
‘behalf of the defendant. Having regard 
to the ruling oftheir Lordships of the 
Privy Oouncil in the case'of Beg v. Allah 
Ditta (1), there is no room left .for a con- 


_ tention that such an entry unsupported 
- by instances pÓssesse8 no eyidential 


value. In ouropinion, according to this 
ruling, it-lay upon the plaintiff-appel- 
lant to dislodge the presumption arising 
in favour -of such a; custom by citing 
instances to the contrary. The oral 
evidence in such cases is of very little 
value. 'lhe'oral evidence produced’ on 
"behalf of the plaintiff may, therefore, be 
ignored. The plaintiff's documentary evi- 
"dence as compared withethat of the . de- 
fendant'is meagre.: It is true that most 
of the instances relied upon on behalf of 
the defendant are those of mutatioiis 


but it has never -been held- that a muta: ^ 
It is: 


tion.entry is no evidence at all. 
evidence, but it is to be decided in.each 
ease whether having regard ‘to the 
‘circumstances of that particular cage 
what value should’ be attached to it. 


‘Now, of the- instances quoted on behalf 


‘of the defendant D-1,- D-2, D-5, D-6, 
D-7, D-8, D-M and: D- 42- &re instances 
relating to gujars- The’ others relate to 


Jats .&nd' others; but inthis respect the - 


jails and the gujars are to-be'treated on 
the same footing as the answer to ques- 
tion: No. 50 was given by, all those tribes 


(1) 38 Ind. Cas. 354; 45 P. R. 1917;--12 P. w. 
R. 1917; 91 M. L T. 310, 32 M. L. J. 615; 1 je 
Bom, L. f 388; 15 5 AL. J. 528; di P mut 


26 Q. L. J. 175; 44 I. A. 8 
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that are mentioned therein. Instances 
Nos. D-6, D-7, D-10 and D-i2 prove that 
a step-mother was given an equal share 
with a son. It is, unnecessary to discuss 
each instance in detail Itis enough to 
say that taken along. with the entry in 
the | riwaj-i-am the instances 
establish beyond all possible doubt that 
among the gujars of Jhelum a step- 
mother is entitled to claim &n equal share 
with a son. The mutation in favour of 
the defendant. was made on .the 6th of 
December-1908 and ever since it has stood 
unchallenged. This itself goes to show 
that no claim was put forward be- 
cause it had no chance of success in the 
face of the custom existing in the Jhelum 
District. The view taken by the First 
Court that the entry in the, riwaj-i-am 
should not be acted upon is opposed to 
the rule laid dowa in Beg v. Allah Ditta 
(1). There is no force in this appeal and 
we dismiss it with costs. 
e 
Z.'X. Appeal dismissed. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 31 or 1922. 
December 3, 1923. 
Present; —Mr*Justice Krishnan. 
NALLAMUTHU PADAYACHI— 
DEFENDANT No. l-—APPELLANT 
versus . i 
SRINIVASA AYYAR--PLAINTIFF— . 
RESPONDENT. 


Civil Procedure Code (Act V of 1008), s. 11—, 


Res judicata—Parties litigating under different 
irtles—Lessor, whether bound by decison between 
lessee and sub-lessee, 

Section ll of the Civil Procedure Code requires 
as one of the conditions for the plea of res judicata 
to be supported, that the parties should be lti- 
gating under the e title 1n the subsequent suit, 
88 they wero litigating under in the first suit. 
[p 966, col. 1.] 

A lessor is not bound by a finding in a suit 
between the lessee and hig sub-lessee, nor can he 
take advantage of such a finding, and a person 
who claims under the lessor*under & title obtain- 
ed subsequently to the decision of the previous 
suit is in the same position The decision arrived 
at in the first suit cannot operate as res judicata 
PST such person and the sub-lessee  [p. 966, 
. 4 


cited, 


Second appeal against the decree of. 
the Court of the Subordinate Judge, - 
Kumbakonam, in A. S. No. 35 of 1921, 
preferred &gainst that*of the. Court of, - 
the District Munsif, Kumbakonam, in 
O. S. No. 100 of 1920. . 

Mr. R. Rajagopala Iyengar, for the Ap- 
pellant. _ ' " " E 

Mr. M. S. Venkatarama Iyer, for the, 
Respondent. 5, - ài paa 5... 

JUDGMENT.—In tbis case. both 
the lower Courts have decreed the.plaint- 
iffs suit for ejectment, holding that the 
defendant's pleas that he had a per- 
manent right of occupancy in the suit. 
lands and that the Civil Court had no 
jurisdiction to try the suit were both 
barred on, the ground of res judicata. 
The question argued before me is as 
regards the-plea of res judicata. The 
way in which that plea of res judicata 
is raised is this: The plaintiff in this suit, 
who was the lesfee under the Receiver 
of the Tanjore Palace Estate, brought 
O. 8. No. 580 of 1911 on the.file of the 
same. District Munsif's Court, to eject 
the first defendant and the first defendant 
therein had raised the same pleas. Those 
pleas were overruled and.& decree was 
given for ejectment. , The plaintiff's 
lease, which 'he then, sued on, was for 
& period which expired six years after 
that suit was filed. The plaintiff had 
again given a sub-lease for the remain- 
ing period of three years.of his lease to 
the first defendant. Butthe first defend- ` 
ant continued. in possession -even after 
the plaintiffs lease. from the Receiver 
of the Palace Estate had expired. Bub- 
sequently, for two or three years, the 
plaintiff had nothing-to do with these pro; 
perties. But he obtained after the lapse 
of some three yedrs a new, lease from 
the said Reeeiver. He brings this suit 
again to eject. the first defendant from 
his possession of the same lands and the. - 
first defendant has raised, as already 
stated, the pleas that he has got oc- 
cupancy right end that the Civil Court 
has no jurisdiction to try the suit. The 
finding of the lower Courts is that the 
matter is res judicata between the parties 
and that the first defendant cannot be 
allowed to raise, those pleas.- This find- 
ing is attacked before me by the learned 


` 


. grounds. 
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Vakil for the first defendant on three 
He says first of all that no 
plea of res judicata can be advanced 
against the plea of want of jyrisdiction 


nd he relies upon Subba Rao v. Perumal 


Reddi (1), as authority for the proposi- 
tion. The second point raised by him 
is that, at any rate, the previous deci- 


sion cannot conclude rights, which have. 


accrued to him, since the disposal of 
that suit and he says that it is open. 
to him to corftend-in ‘this suit that by 
being put into possession of the pro- 


perties he has obtained aright of- per-- 


manent occupancy and for that purpose 


to show that the Tanjore Palace Estate 


is an “estate,” within the meaning of 
the Estates Land Act, as was subsequent- 
ly held by a Full Bench of this Court, 
in Sundram Ayyar v. Ramachandra 
Ayyar (2). That case, no doubt, dealt 
with another village and not with this, 
but the finding of the Full Bench was 
a general finding that fhe whole Tanjore 


Palace Estate was an estate under the’ 


Estates Land Act. The third plea raised 
by him'is that the plaintiff is not now, 
litigating under the same title, as he 
was litigating under, in the previous 
suit, ‘as he is now claiming under a 
new lease from the Receiver, the old.lease 
having come to an end by lapse of time. 

I shall take up the last ground, first, 
because if that is found in favour of 
the appellant and against the respon- 
dent, it is not necessary to consider 
the other two pleas. It seems to me 
quite clear that that plea is a well- 
founded one. Section 11, Civil Procedure 
Code, which deals with res judicata, 
requires as one of the conditions. for 
the. plea of res judicata to be supported, 
that the parties should be litigating 


` under the same titld in the subsequent 


` 


suit, as they were k uyay under-in 
the first suit. The lower Courts have 
not considered the case from this point 


- of view at all. They seem to have thought 


that because the plaintiff and the defend- 
ant were parties to the previous litiga- 
tion, therefore, the plea of res judicata 


SEU Ind. Cas. 906; 5 L. W. 467; (1917) M. W. 
. 818. 
(2 


(sr 


M. W.N. 383:-5 L. W, 789, 
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` NALLAMUTHU PADAYAOHI V. SRINIVABA AYYAR, Ç 


. Büjt. 


"parties. 


40 Ind. Cas. 975; 40 M. 389; 32 M. L. J 4333; ` 
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would stand; but the effect of the words 
"litigating under-the same title" was 
not considered.- Here, there can be no 
doubt whatsoever, that the plaintiff is 
now litigating under a new title; deriv- 
ed -from the Receiver, subsequent to the 
date bf the decision of the previous 
That alessor is not bound by a 
finding as between the lessee and a 
third party was laid downin Mussan Haji: 


.v. Thavara Koran (3) and it has~also- 


been laid down that ‘a lessee who claims . 
under a title previously created by a 
lessor is not bound by a subsequent 
finding between the lessor and third 
It follows, therefore, that as 
the Receiver of the Tanjore Palace Estate 
was certainly not bound by the finding 
between the plaintiff and the defendant 
in O.8. No. 580 of 1911 and was not. _ 
entitled to take adyantage of it, any 
person claiming under that Receiver, 
under a title obtained subsequent to 
the suit, cannot be held to be bound. 


‘by it, or to take advantage of it,.even 


though that person may be the identical 
person who contested the suit. He is 
clearly litigating under a new title. 
On this footing, the plea of res judicata 
has to fail. I do not think it necessary 
to deal with the other two grounds 
raised. ot 

As a result of this, the appeal must 
be allowed and the plea of res judicata 
raised by the plaintiff must be dis- 
allowed and the casé remanded to the 
First Court for disposal on the merits, 
The appellant will have his costs in 
appeal and in second appeal, from the 
respondent; but the costs of the, First 
Oourt will -abide and follow the result. 
The ` Court-fee paid here and in the 
Appellate Court will be refunded. 

v. K. V. : 

Z K. : Appeal allowed. 

(3) 65 Ind Cas 979; 41 M L. J. 392; 14 L. W. 
387; (1921) M. W N 679. 
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ALLAHABAD HIGH COURT. 
First ArrPmBAL- FROM ORDER No. 124. 
or 1923. 

May,7, 1924. 
Present:[--Sir Cecil Henry Walsh, Kr., 
Acting Chief Justice, and Mr, Justice 

u Ryves. . m 
TARA OHAND AND oTHEgS— ` 
PETITIONERS—AÀPPELLANTS — ° 

. versus ] 
JUGUL KISHORE AND OTHERS— 
. OPPOSITA PARTIES—RESPONDENTS. . 
Provincial Insolvency Act (V of 1990), s. 25— 


. Petition for insolvency— Procedure —Duty of Court 


—Payment to creditors, whether ground for dis- 
missing petition. 


A great many debtors get rid of insolvency 


petitions by paying their creditors; and a great’ 


Many creditors ut such petitions for thé pur- 
pose of extracting payment. It isa lawful and 
a recognized method of extracting payment. When 
‘the debtor is reduced toa state of circumstances 
that his money is insufficient to go round’ and to 

y every creditor Who takes the trouble to press 
iin by insolvency proceedings, then he is bound 
to submit to an insolvency, and the law steps in 
and distributes his asssts rateably amongst his 
creditors, but ths law has nevér to reward 
a creditor who is diligent enough to take pro- 
ceedings for enforcing payment of his debts. 
Cp. 988, col. 1.] 


The mere fact that payments have been made to 
the creditors of an insolvent between the filing of 
the petition for insolvency and the hearing, is not a 
ground for dismissing the petition. [p 968, col, 2.] 

When an act of insolvency is alleged the Judge 
must first satisfy himself whether the creditor is a 
creditor for the amount alleged or fora sufficient 
amount to justify a patition under the Act, or, in 
other words, that thg creditor has a right to 
present the pstition Ths Oourt must then be 
satisfied of the ssrvios 0. the debtor of the order 
admitting the petition. It must then be satisfied 
or express its dissatisfaction, for adequate reasons, 
with the alleged-act'or acts of insolvency. It must 
then consider whether it has been satisfied by the 
debtor that he is able to pay his debts. [ibid.] 

When the Oourt has come to all the neces 
findings on thess issues and still finds that there 
is a prima facie ground for maki 
against tho insolvent, it must consider, whether 
there is any other suficient cause why no order 
should be made. If,on ths other hand,it finds 
that thess issues have not been made ont against 
the insolvent, it must dismiss the petition without 
considering any Other su‘isiznt cause. [p. 968, 
col. 2; p. 969, col. 1.] 

It is not sufficient fora Judge to ceize hold ofa 
vague clause. in section 25 of the -Provincial In- 
solvency Act that "for some other sufficient reason” 
no order ought to bs madee unless he makes it 
clear what that sufficient cause is, and what the 


surrounding circumstances of the caso are. |p. 967, 


col, 2.] 
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* First appeal from an order of the 
District Judge, Saharanpur,. dated ‘the 
16th March 1923. ^ 


. Mr. Bhagwati Shankér, 


for the Ap- 
pellants. ` ° 


Messra. Baleshwari Prasad and Hàzari f 


Lal Kapoor, for the Respondents. 


JUDGMENT.—This case has never 
been heard. The learned Judge,'as a 
rule, takes great trouble with his cases, 
but the sooner District Judges in charge 
of insolvency matters learn that they 
must getto close quarters with a case 
and find the necessary facts before they 
attempt to apply the law the better, 
because this sortof thing causes a great 
dealof trouble and waste of time and 
it is not sufficient for a Judge to seize 
hold of a vague clause in the section 
that ‘for some other sufficient reason” no 
order ought to be made, unless he makes 
it clear what that sufficient cause is,.and 
what the surrougding circumstances of 
the case are. If, when the Act is pro- 
perly administered, the surrounding-cir- 
cumstances of the case are found to be 


such as to justify an order being made 


independently of the “sufficient cause,” 
then the Court of Appeal has a right 
to overrule the finding of the learned 
Judge on the question of sufficient cause 

, even though itis merely a question of 
discretion. If, however, the case is not 
proved and the learned Judge does not 
want to use the vague expression "for 
other sufficient cause,” the failure in 
proof is sufficient in itself to enable him 
to dismiss the case. . 

In this particular case, there were five 
petitioning creditors who did not put in 
an appearance, and if the learned Judge 

' had decided to dismiss the application 
on that ground, and on the ground 
that he was not satisfied with the attempt- 
ed proof of their debts while they were 
&bsent from Court, it would have been 
impossible to interfere with his decision, 


but unfortunately he has gone a great ` 


deal further and said a great deal 
' which cannot be justified under the Act. 
He has said that payment was made 
ketween the filing of the petition. and 
the hearing, that is to .say, payment by 
the debtor to his creditors, There is 
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no.harm in that. An.insolvency peti- 
tion is & mode of execution. l have 


heard ‘of a distinguished lawyer -in 
London who, before I left Ertgland, had 


"had 39 insolvency petitions presented 


against him but he never had an order 
made because he always paid his creditor 
when he got before the Judge who wasto 
hear-the petition. -A great many debt- 
ors-get rid of petitions by paying the 
creditor; and. a ‘great many creditors 
utilise the petitions for the purpose of 
extracting payment. It isa lawful and 
8 recognised method of extracting pay- 
ment. When the debtor is reduced to 
a state of circumstances that his money 
is insufficient to go round and to pay 
every creditor who takes the trouble 
to press him by insolvency proceedings 
then he is bound to submit to an insol- 
vency order, and the law steps in and dis- 
tributes his assets rateably amongst his 
creditors, but the law has never refused to 
reward a creditor who is diligent enough 
to take proceedings for enforcing payment 
of his debts. Ifanything so far as the 
law in India is concerned, 
complaint against it is that it does not 
reward the diligent creditor, and if the 
judgment under appeal were to stand it 
would be another obstacle in the way of 
the: diligent creditor. . 


The learned Judge has also said that’. 


insolvency proceedings are of a quasi 
criminal nature. lf he was thinking of 
possible misconduct on the part of the 
insolvent he would be perfectly correct 
but we are unable to appreciate what 
bearing it has upon the question whe- 
ther tlte petitioning creditor has proved 
his debt. In this particular petition 
there were five petitioning creditors'and 
they alleged in substance two things, 
namely, that the debtor in order to 
evade payment to his just creditors had 
executed a fictitious mortgage-deed for 
Rs.*°10,000 in favour of a fictitious 
creditor whom we have allowed to argue 
the case on -behalf of the respondents 
and who seems very anxious to maintain 


this order, Ifthatis true the insolvent 


has been guilty of an act of insolvency 
under section 6. The petition goes gn 
to allegé that he is transferring all his 
property, which is also an act of insol. 
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vency, with a view to defeat and delay . 


his creditor. It also alleges that -these 
five creditors have ‘debts which are 
unpaid, If the Judge is right that pay- 
ments have been made to these credit- 
ors between the-filing of the petition 
and the- hearing that is not a ground 


` fór dismissing the petition; itis all the 
` better for the creditors, and if the pro- 


cess is continued frequently enough it 
may result in their being paid in full. 
Mr. Baleshwari Prasad representing the , 


mortgagee-creditors contends that they ` I 


have been paid as regards the | majór 
portion of their debts. Unfortunately 


.that word does not occur in-the judgment. 


Section 25 is rather a trap for Judges 
who do not take pains to understand it, 
When: an act of insolvency is alleged,. 
as in this case, the learned Judge must 
first satisfy himself whether the creditor 
is a creditor for the amount alleged or for 
a sufficient amount to justify ‘a petition 
under the Act, sor, in other words, that 
the creditor has a right to present the 
petition. - The Court must - then be satis- “ 
fied of the service on the debtor of the 
order admitting the petition. It must 
then be satisfied or express its dissalis- 
faction, for adequate reasons, with the 
alleged act or acts of insolvency. It 
must then consider whether it has been 
satisfied by the debtor that he is able 
to pay his debts. wa may mention by 
the way, that Mr. Baleshwari Prasad 
contends, that the learned Judge was 
satisfied that the debtor either had or 
was able to pay his debts. How he dis- 
covered that the Judge was satisfied we are 
unable to say because the Judge hag 
said nothing about it in his judgment, and 


We can only take notice of what he says. 


in his judgment, but it will be open, on 
the re-hearing of the petition, for Mr. 
Baleshwari Prasad's clients, to persuade 
the learned Judge the nexttime to put in 
his judgment, what he says he has unfor- 
tunately omitted on this occasion. In’ 
conclusion, when the learned Judge has 
come to all the necessary dings on 
the issues which wt have indicated above, 
and he still finds that there is: prima 
facie ground for making an order against 
the insolvents, he must consider whether 


"there ig any other gufficient cause why » 


I 
é 
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no order-should be made.- If, on the 
other hand, he has found that the issues 
lo which we have referred.have not been 
made out against the insolvents he will 
dismiss the petition without, considering 
any other sufficient cause. But he must 
take either one or the other of those two 
courses. What “other sufficient cause” 
means under this section we do not vèn- 
ture at this moment to.say. It is a 
matter which has been much debated in 
the English Courts in certain’ cases, and- 
we have not yet succeeded in meeting 
any body in these Provinces who- knows 
what exactly was intended by this pro- 
vision, All we can do is to say that, 
when the learned Judge has decided the 
other issues and has given his reasons 
and stated in the ordinary form upon an 
issue of law what the other sufficient: 
cause is, we shall be prepared on appeal 
‘tc adjudicate Upon it and decide whether 
itigadquate or not . ` . 

The appeal must be allowed, and in- 
asmuch as Mr. Baleshwari Prasad’s client 
is a creditor who is obviously an 
interested party and has some very good 
reason for wanting to uphold ‘the order 
he must pay the costs of the appeal. 
The matter will be remitted. to the learn- 
ed District Judge to re-hear the petition 
according to law and the costs of the 

- first and second hearings will abide 
the result. Costa in this -Court will 
include fees onethe higher scale, 

ZK ^" Appeal allowed,’ 


ALLAHABAD HIGH COURT, . 
SECOND OrviL APPRAL No. 1142 or 1922, 
|. May 19, 1924.. i 
Present :—Mr. Justice Daniels and 
' Mr. Justice Neavo. . ` 
MANGAN LAL—PLAINTIFF 
š . —APPBLLANT : 


: - vérsus i AE 
G. I. P. RAILWAY- COMPANY— 
~ `  DEFENDANTS—RRBSPONDENTS: TE 
- Civil Procedure Code (Act V of 1908) s. 11, 


INDIAN OÀSER. 


° 
" S 
968 - 
v. II, v. 2—Separate suits by one plaintif against 
samé defendant, dismissal of—Combined suit filed 
in Court of higher ywrisdiction, maintainability of 
—Res judicata—Two reliefs.arising out of cause 
of action—Suit for one relref—Subsequent suit for 
other relief, maintainability of. > 

Where it is open to a plaintiff to ask for’ two 


reliefs on the same cause of action, but he chooses™ 


only to ask for one, a subsequent suit asking for. 


the other relief would be barred by the provisions ` 


ERE r. 2 of the Civil Procedure Code. [p. 970, 
col 1 i ` 


Two separate suits by one plaintiff against’ the 
same defendant were dismi by the Court of Small 
Causes. Subsequently, the plaintiff joined together 
the subject-matter of the two suits and brought 
one suit in respect of the whole claim, the valua- 
tion of the suit being beyond -the -hmitation of 
the pecuniary jurisdiction of the Court of Small 
Oauses E _ .. 

Held, that this was no more than a device for 
evading the provisions of section 11 of the Oode of 
Orvil Procedure which could not be countenanced 
and that the suit was barred by res judicata [ibid.] 

1 à 


Second appeal from a decree of. the 


Additional Subordinate Judge, , Agra, ` 


dated the 28th April1929, p... 
Mr. N. P. Asthana, for the Appellant. . 
Mr. Ladli Prasad Zutshi, for the Re- 
spondents. : 


JUDGMENT.—The plaintiff-appel- “ 


lant made over two parcels of goods to 
the G. I. P. Railway for despatch to 
Seoni. By mistake the goods were actual- 
ly addressed to Samni, a station on 
the B. B. & O. I. Railway. The plaintiff 
brought two suits in the Court of Small 
Oauses at Agra. The reliefs are not 


very clearly stated in the plaint, but ` 


they amount toa claim for damages 
for non-delivery calculated on the value 
of the goods despatched. Both suits 
were dismissed, the. Court holding that 


.the' palintiff was himself to blame 


for having written the addressin Hindi 
and not in English with the: .result 


that the Booking Clerk made a mistake. ` 
It also held that the plaintif ought .to 
-have joined the. B. B. & O. L Railway. 


as defendants to the suits, 

The plaintiff then filed the suit out 
of which the present appeal arises in 
the Court of the Munsif of Agra. In 
it he joined together both the causes 
of action of his previous suits and so 
brought Che valuation well above ‘the 
500 rupees limit. In this suit there was 
& prayer for three reliefs: (1) for delivery 
of the goods made over to. the Rail- 


4 
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way Company, (2) for compensation fore 
wrongfully withholding the goods, and 
: (8) for the price of the goods in case 
the defendants were unable to deliver 
them. 

The principal defence takeA in the 
wunsif’s Court was that the suit was 
res judicata. The Munsif- held that it 
was not. On appeal, however, the 
Additional Subordinate Judge disagreed 
with the Munsif and dismissed the suit. 

In this Court the only question dis- 
cussed has been whether the suit has 
been rightly dismissed as res judicata, 
We have no doubt that it was. It has 
been contended that the Small Cause 
Court did not decide the point whether 
the plaintiff was entitled to have the 
goods themselves delivered to him or 
not, but this was merely because the 
plaintiff himself did not include in his 
plaint a prayer for that relief. Order II, 
r. 2- of the Civil Procedure Code, 
clearly applies to the case. It was open 
to the plaintiff to ask fer two reliefs on 
the same cause of action. He chose 
only to ask for one. 

The only, reason which can be given 
for holding that this case is not covered 
-by section ll of the Civil Procedure 
Code, is that the Court of Small Causes 
could not have heard the suit as now 
framed, because the valuation is beyond 
the limits of its pecuniary jurisdiction. 
But this increase in valuation has only 
` been broughtaboutby joining together the 

subject-matter of the two previous suits. 
This is obviously no more than a device 
for evading the provisions of section 11 
of the Code of Oivil Procedure and 


cannot possibly be countenanced. "The. 


appeal fails and is dismissed with costs 
including in this Court fees on the 
higher scale. ; 

Z. K. Appeal dismissed, 
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CALCUTTA HIGH COURT. 
APPEALS FROM ORIGINAL Decrses Nos. 130 
AND 131 or 1922, i 
July 17, 1923. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and. Mr, Justice Rankin. ; 
. WILLIAM ROWE RAE—PLAINTIFE— 
° APPELLANT 


versus 
LEWIS PUGH EVANS PUGH axb - 


ANOTHER—DEFENDANTS— RESPONDENTS, 

Contract Act (IX of 1872), a. 239—Partnership 
—Company promoters, whether partners—-Cross- 
sutts—Agreement that decision in one suit should 
follow decision of other suit, operation of. 

Persons, who are working together to form a 
company, although they intend to become mem- 
bers of the Oompany after its formation, are not 
partners, if this be tlie only relation between them. 

ey are, 1t is true, engaged in a commón object, 
and that object is ultimately to acquire profits 
but their immediate object is the formation of the 
Company. [p. 974, col 2, p. 975, col. 1] 

Case-law referred to. 

There were two: cross-suits pending between. 
the parties toa litigation. It was agreed between 
the parties that only one of the suits should be 
tried and that, the decision in the other suit 
should follow the decigion in the suit first decided. 
In the suit which was taken up first after record- 
ing a part of, the evidence the Judge made it 
clear to the parties that only’ one issuc really 
arose in the case and the suit was ultimately 
decided upon the view the Judge took of that 
issue. The suit was dismissed and as à result 
the cross-suit was decreed -The plaintiff in the first 
suit who was defendant in the second suit con- 
tended that his agreement that the decision in the 
second suit should follow the decision in’ the first 
suit was conditional upon all the issues in the first 
suit bemg determined and that the first suit 
having been decided upon the determination of one 
issue only, he was entitled to have the second suit 
tried on the merits : 

Held, that 1n the absence of such an express 
condition as was contended for by the defendant, 
he was bound, by his agreement and could not 
be permitted to resile from it. 

Case-law referred to 


Appeals against the decrees of Mr. 
Justice Buckland, dated the 11th August, 
1922 in Suits Nos. 1450 and 1655 of 1922. 

Bir B. C. Mitter and Mr. B. L. Mitter; 
for the Appellant. | i 

Messrs. W. Gregory ang B. Bose, 
Westmacott, for the Respondent. . 


. . JUDGMENT. 
Mookerjee, J.—The facts material 
for the determinatien of the questions 
raised in these two appeals, which have 
been heard one after the other, lie in a 
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brief compass. and may be” shortly 
narrated.’ I 


On the llth June 1914 Pugh and- 
Bowden formed a syndicate to. work a ~ 


deposit of? China clay in the District of 
Bhagalpur upon the terms that Pugh 


should provide the finance and have a. 


ten annas share, while’ Bowden sMould 
work the property and' have a six anngs 
share, all properties acquired by Bowden 
in the district to be on syndicate account. 
Subsequent to the date of this agree- 
ment, Bowden acquired a two-fifths 
interest in leases of certain property in 
the locality mentioned, and a certain 
amount of China clay was extracted, 
though the progress of the prospecting 
. and developing scheme was by no means 
satisfactory. The position thus was that 
though Pugh provided the influence 
required, and Bowden the expert know- 
ledge necessary, a financier was needed 
as a complement, if the business was to 
be & commercial success. Pugh and 
Bowden were accordingly: joined by Rae, 
and on the let September 1917, two docu- 
ments were executed,each among these 


three gentlemen; the first was an agree- ` 


ment, the second a deed of declaration of 
trust. The Articles of ‘Agreement were 
in the following terms: 

“Articles of Agreement made and 
entered into this first day of September, 
1917 between Lewis Pugh Evans Pugh of 
Patna in the Province of Behar and 
Orissa, Barrister-at-Law of the first part, 
George William Bowden of 43 Dhurrum- 
tolla Street, Calcutta, Engineer of the 
second part,and William Rowe Raeof 
^ No. 7, Church Lane in Calcutta, Merchant 

ofthe third part. Whereas in terms of 
an agreement made between -the said 
. Lewis Pugh Evans Pugh and the said 
George William Bowden and dated the 
eleventh day of June 1914 the said Georgé 
William Bowden has prospected for 
minerals in the District of Bhagalpur and 
with the help of monies partly obtained 
from the said Lewis Pugh Evans Pugh 
. and partly of his own has discovered clay 
and minerals in the lands set out inthe 
Schedule hereto and has obtained or is 
about to obtain leases of the said lands 
in his:own name but for and on béhalf of 
and for the benefit of the parties to these 


presents in equal shares. And whereas 
there has been expended by the -said 
Lewis Pugh Evans Pugh and the said 
George William Bowden respectively the 
sum of Rs. 10,000 and Rs. 5,000 in the 
prospecting operations ,aforesaid and in 
negotiating for and for obtaining lenses, 
ofthe said lands, And Whereas it has 


-been agreed between the parties hereto 


that they the said parties (hereinafter 
called the Syndicate) should form a 
Syndicate forthe purpose of floating a 
Company to acquire a porfion of the said - 
land, viz.,—the land known as, Pathar- 
ghatta Lakheraj, and mine for China clay 
in the said lands on the terms herein- 
after contained. Now These Presents 
Witness that it is hereby mutually agreed- 
between the parties hereto in manner 
following that is to say:— 

“Wirst—That the said agreement be- 
tween the said Lewis Pugh Evans Pugh- 
and George William Bowden -dated the 
eleventh day of June 1914 shall be and 
is hereby determined in all respects and 
these presents are entered into in super- 
session of the said agreement in all its 
particulars. . 

“Second—Within two monthsor as soon 
thereafter as possible from the date on 
which the leases so obtained and to be 
obtained by the said- George William 
Bowden in the schedule mentioned are 
registered the said William Rowe Rae 
shall duly form and register under the 
Indian Companies Act, 1913 a Company 
limited by shares to be called the Ool- 
gong China Clay Company Limited. with 
a capital of Rs. 2,50,000 divided into 
twenty-five thousand shares of Rs. 10 
each, for the purpose of acquiring from 
the Syndicate on lease for nine hundred - 
ninety nine years -the De prune 
rights in all the China clay in Pathar- 
ghatta Lakhraj eland and working China 
clay in the said lands and such surface 
rights as may be necessary for the pur- 
pose of erecting works and buildings 
and working the said clay at a rental of 
Rs. 1,200 per annum. i 

“Third.—The said William Rowe Rae 
shall advance without interest all sums 
still necessary up to a limit of Rs. 10,000 
for the purpose of obtaining and register- 


eing proper. leases of the said lands and for 


x 


he: 


ec 
fon. 
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the formation and registration of the said" 


. Oompany. . 


` “Fourth—The- Syndicate shall grant 


agreement mentioned to the Company 


‘yhen formed forthe sum of Rs. 50,000and - 


“such further sums as are in the next para- 
graph hereof mentioned to- be paid and 
satisfied as to Rs. 50,000 aforesaid 
by the allotment of shares to the 
following persons in the following num- 


ers:— i : 
. "To the said "Lewis Pugh Evans Pugh 
one thousand six hundred and sixty six 
shares of Rs. 10 each. : 
“To the said George William Bowden 
one thousand and five hundred shares of 
Rs. 10 each. 


' lease in the, second paragraph of -this | 


' Rowe’ Rae of No. 7, Church Lane in: 


[1694 


urbe ER. diac 
cancelled shall be revived and ceme into 
force again." NN E 

The Deed of Trust 
ing terms: 


-“This Indenture 


William Bowden of No. 43 Dhurrumtolia 
Street in Calcutta, Engineer of the first 


part, Lewis Pugh Evans Pugh of Patna in : 
the Province of Bihar and Orissa, Barris- , 


ter-at-Law of thesecond part; and William 


: Calcutta aforesaid Merchant of the third 


- "To the said William Rowe Rae one; 
- thousand and five hundred shares of. 


` Rs. 10 each, . I Ç 
“To Peter Rae a. brother, of the said 


William Rowe,Rae three hundred an 


thirty four shares of Rs.1Q each. , - 


."Fifth—The Oómpany when formed | 


shall as part of the consideration for the 
lease of thesaid rights and in addition 


to the payments mentioned in the last’ 


preceding paragraph pay without interest 
and in cash tothe said Lewis Pugh Evans 
Pugh the aforesaid sum of Rs. 10,000, 
to the said George William Bowden 
the aforesaid sum of Rs. 5,000 and to 
the said William Rowe Ree all sums 
that may beadvanced by him in terms of 
thé second paragraph of these presents. 

. “Sixth—The firm of Rae and Company 
(at present, consisting of the said William 
Rowe Rae and Pater Rae) ag itis now or 
may-hereafter be constituted shall be the 
Managing Agents of the Company for a 


part. Whereas the said George William’ 
Bowden has obtained oris about to obtain . 
certain leases in respect of thelands speci- - 


fied in theSchedule hereunder written for 


the considerations mentioned’ therein: 


respectively and for the several-terms of 


` years or periods therein mentioned -res-- 
pectively with the mining and- other. 
rights therein mentioned and subject-to: 
the covenants in the said leases - to be ' 
contained and ‘whereas the said lands: 


and rights therein have -been and will 


be acquired in terms of the said leases . 
by the said George William Bowden on- 
behalf of himself and the said Lewis. 
Pugh Evans Pugh and William Rowe- 
And Whereas the- 


Rae in equal shares, 
parties hereto have agrecd to execute 
these presents for the purpose of defin- 


ing their respective beneficial interests- 


in the premises and to enter into and 


' become bound by the Stipulations on 


period of at least ten years from its incor- . 


a poration upon such terms as may be 


agreedupon hereafter. —,. 
"Seventh —Provided always that should 


'  thesaid William Rowe Rae fail to float 


the proposed Company withinsix months 
from the signing of the last of the said 
leases this agreement shall be void and 
heshall be entitled to receive back any 


monies expended by him in terms of these. 
presents, but nothing over and above the . 


sum s0 expended and the said agreement 


between the said Lewis Pugh EvansPugh : ed. I 
and George William Bowden herein before;* for his own absolute use and benefit, 


their respective parts hereinafter con- 
tained. -Now This Indenture Witnesseth 
as follows :— a 


"First—In consideration of the pre-. 


mises the said George William Bowden 


hereby declares that as from the respec- , 


tive dates of the said leases he has held 


and now holds and will hold’ the lands. 


herein mentioned in ‘terms of the said 
leases and subject to the rents covenants 


and conditions therein respectively re-. . 


served and contained as to one undivid- 
ed third part or share thereof upon trust 
for thesaid Lewis Pugh Evans Pughandas 
to one other undivided third part or share 


thereof upon trust fof the said William... 


,Rowe Rae and as to the remaining one 


“undivided third. part or share thereof ` 


was in the follow- -~ 


made this first day. 
of September 1917 between George: 


r 


-named parties”  . . 
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“Second—Hach of the parties hereby 
covenants with the others and other of 
them as follows :— 

"(a) To pay or contribute his due pro- 
portion of therente- reserved and to be re- 
Berved by the said leases respectively*and 
of the expenses incurred or to be incurred 
in’performing and .observing' and coye- 
nants on the partof the lessee:and th 
conditions therein contained. ` ` 
- "(b) Not. to do or omit to do anything. 
in relation to the premises in contra- 
vention of the covenants and conditions. 
in the said leases contained. . ` . 

"(c): To keep indemnified every other 
párty hereto from all actions claims and 
demands incurred or to be incurred: by 
such. last mentioned party by any de- 
fault on the part of the :covenanting 
party in performing his obligations 
under these prestnts. , fie t 

“Provided always that should the said 


William Rowe Rae fail. to incorporate ` 


and float the company mentioned in an 
agreement of even date herewith between 
the parties in terms thereof, this Inden- 
ture shall be cancelled so far as it pur- 


` ports to affect the said Willam Rowe 


Rae and it shall thereafter be: read as if 
made “between the said Lewis Pugh 
Evans Pugh and George William Bowden 


only and the shares of them respectively. 


in the said properties shall be ten- 
sixteenths ande .six-sixteenths after 


repayment to the said Lewis Pugh Evans- 


Pugh of the monies advanced. by -him ir 
terms of the agreement of the eleventh 
day-of June 1914 between the-said last 


.The venture ` proved too ambitious, 
and it became impossible to float -the 


. projected company, as no more than two 
' of the- necessary leases could be secured. 


Thereupon, Pugh and. Bowden decided 
to sell their right, title and interest in 


the property; and, at the instance of the: 


purchasers, Rae was made & party to the 
documents of transfer which ‘were com- 
pleted on -or aboüt -the 12th April, 1920. 


Rae forthwith set'up:a& claimcto share.in' 


the net sale proceeds which: amounted 


- approximately to Rs. -60,000. On the 


20th July, 1920, Rae instituted the first 


-8uit against Pugh and Bowden for -de- 


¢laration that he was entitled to one- 


dass 
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third'share in the partnership business" 
and the- assets thereof, for declaration 
that, the partnership. had been dissolv- 


ra 


ed 88 arid from the 15th ° April, 1920, and 


for incidental reliefs.. On the 16th May, ^ 


1922 Pugh instituted the second' suit 
against Rae and Bowden for declaration 
that he.was entitled to a five-eighth share 
in the sale, proceeds of, the property and 
assets thereof, and for recovery of 
Rs. 15,128 or such other sufa as might be 
found due, with interest thereon. Mr. Jutice, 
Buckland has .dismissed the. first suit- 
and decreed the sècond suit. As regards 
the suit- by Rae, he has held that -upon 
a true construction of the articles of 
agreement dated, lst September, 1920, no 
partnership could be deemed to have been 
created among Rae, Pugh and Bowden. 
As regards the second suit, Mr. Justice 
Buckland has held that as Rae, the de- 
fendant” therein, had agifed that the 
result should follow, that of the first suit, 
save the precise amount, Pugh was entitl- 
ed to a decree asa matter of course 
- against him. -Mr. Justice Buckland, I 
gather, has further held that on` a ‘true 
construction of the Deed of Trust dated 
lst September, 1920, Rae had not, on the 
merits, a good answer against the- claim 
put forward by Pugh. Rae, thus defeated 
in each of the two suits, has appealed to 
this Court, I shall déal with the two 
appeals, one after the other. ^ 7: - 


` . ApPpgzAL No. 130 or1922. _ 

"The decision of the appeal-in the suit 
instituted’ by Rae against Pugh and 
Bowden, depends upon the true copstruc- 
tion.of the. articles of agreement . dated 


the lst September, .1920: The introduc- ' 


tory paragraph recjtes the agreement. be- 
tween Pugh and Bowden dated 11th J une, 
1914 and states that Pugh and “Bowden 
had.spent Rs. 10,000 and Rs. 5,000 res- 
pectively in prospecting operations and 
in negotiating: for-leases: - The object of 


. the-agreement is then stated to be “that 


Pugh,Bowden-and - Rae--should. form. a 
syndicate for-the- purpose of floating -a 
‘company to, acquire the - Patharghatta 
"Lakhraj and to mine for China clay there- 
inson specified terms. "The-first- clause 
provides that: the previous agreement 
-between Pugh and Bowden should stand 
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superseded. The second clause provides 
that within two months, or as soon there- 
after as possible, from the date of regis- 


^ tration of the leases óbtained or to be 


abtained by Bowden, Rae shall form and 
register under the Indian Companies 
Act, 1913, a Limited Company, to be 
ealled the Colgong China Clay Co. with 
a capital of two and a half lakhs divided 
into 25,000 shares of Rs. 10 each, for the 
purpose of acquiring from the syndicate 
‘on lease for 999 years the underground 
rights in the Ohina clay and working 
- therein. , The third clause requires Rae 
to advanee money up to a limit of 
Rs. 10,000 for the acquisition of the leases 


and for the formation and registration - 


‘of the company. The fourth clause 
describes how, on the formation of the 
company, shares would be allotted among 
the members of the syndicate and a bro- 
ther of Rae. The fifthe clause provides 
for recoupment, after formation of the 
company, of Rs. 10,000 by Pugh, of 
Rs: 5,000 by Bowden and of all sums 
advanced by Rae in terms of the. third 
clause. Thesixth clause provides for the 
appointment of Rae & Oo. as managing 
agents of the contemplated company for 
ten years from the date of ‘its -incorpora- 
tion. Finally,the seventh cl&use contains 
& provision for defeasance. If Rae should 
fail to float the proposed company with- 
in six months from the signing of the 
last of the leases, the agreament would 
become void, Rae would become entitled 

` to be reimbursed all the moneys spent 

by him, and the agreement dated 11th 

June,*1914, between Pugh and Bowden 

- would stand revived. The 
arises, whether this agreement creates a 
artnership among Pagh, Bowden and 
Rae, within the meaning of section 239 of 

the Indian Contract Act which defines a 

partnership as follows: ^  . 


Partnership’ is the relation which sub- 
sists between persons who have agreed 

` to combine their property, labour or skill 
in some business, and to share the profits 
thereof between them." ; 


The requisite elements of a partnership 
are consequently as follows: u 
(1) Partnership is a relation between 
‘two or more pergons; 
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(2) the relation arises out of an agree- 
ment; ` ; 

. Q ae e ricis is.that 
ey will combine their pr 
labour or skill, PIS 

(b) in some business, and that 
c) they will share the profits thereof 
between them. 


The analysis of the agreement set out 
above shows that there was no partner- 
ship created among the members of what 
was described as the syndicate; they 
were 1n essence company promoters who 
intended to form a company with refer- 


ence to the given project and to take the 
-necessary steps in that behalf’ There 


was no intention, before the company 
was formed, to carry on business and to 
share the profits thereof, Iam reluctant 
to refer to judicial decisions in this con- 
nection in view of the emphatic warning 
of Lord Herschgll in, Bank of England 
Y. Vagliano (1), &gainst ascertaining the 
law, not by interpreting the language of 
the Statute, but by roaming over a vast 
number of authorities; in order to dis- 
cover what the law was, extracting it by 
a minute critical examination“ of prior 
decisions. But we may usefully re-call 
the fact that attempt to include company 
promoters in the category of partners is 
‘by no means novel. The decisions in 
Walstab v. Spottiswoode (2) and Reynell 


` v. Lewis (3) show-that similar endeavours 


have previously been made without 
success, notwithstanding the dicta in 
Holmes v. Higgins (4), Lucas v. Beach (5), 
and Barnett v. Lambert (6). Persons, 
who are working together to form a com. 
pany, although they may intend to be- 
come members of the company after its 
formation, are not partners, if this be the 
only relation between them. They-are, 


D) (1891) A, O. 107 at p. 145; 60 L. J. Q. B. 145; 


1 š : 
(4) (1822) 1 B. & O. 74; 2 D. & R. 196: 1 I 
B. 47; 107 E R. 98. id i 


Man. & G. 417-58 R R. 419: 
cott N. B. 350; 4 Jur. 631: 133 E. R gag” Lt 1 
0) (1846) 15 M. & W. 409; 15 L, J.. Ex, 305; 153 ^ 
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.itis true, engaged in & common object, 
and that object is ultimately to acquire 
profits, but their immediate object is the 
formation of the company. To call per- 
sons associated for such a propose," part- 
ners, is to ignore the difference between 
` a contract of partnership and an agree- 
-ment to enter into such a contract, to 
confound an agreement with. its result. 
: This was distinctly stated by Lord Cran- 
worth, V. O., in Ex parte Capper (T), and 
has been repeatedly recognised: Farrester 
v. Bell (8), Norris v. Cottle (9), Hutton v. 
-Thompson (10), Bright v. Hutton (11). 
It need not be disputed that promoters 
may become in fact partners by actually 
‚carrying on, as incidental to. the work of 
. forming a corporation, a business enter- 
_ prise; in-such event, it is the carry- 
ing on of Bush Busine not the com- 
. bination to effect an incorporation, that 
. makes them partners. It may further be 
conceded that’ promofers may become 
partners in the business of promoting; 
that is, if they engage in creating succes- 
“sive corporations as an occupation, put- 
ing their profits in a common fund, it may 
well beheld that they have made promo- 
‘tion and incorporation a business and 
,&re partners in that business. There is 
no such exceptional feature in the present 
case, and Mr. Justice Buckland has cor- 
rectly held that the agreement of Ist 
September, 1920, did not create a_ part- 
nership. The appeal in the suit institut- 
ed by Rae must consequently be dismiss- 
ed with costs.. E i 


` * Apprat No. 131 oz 1922. 


The decision of the appeal in the suit? 
instituted ` by Pugh against. Rae "and: 


Bowden depends upon entirely different 
‘considerations, though the subject-matter 
of the two litigations is in essence identi- 
cal. The coprse which the trial took 
before Mr. Justice Buckland.is abundant- 
ly clear from the record as also from the 
affidavits of Pugh and-of Leslie, the 


(T) (1951) 1 Sim. (s. 8) 278; 20 L. J. Gh, 148; 15 
Jur 145; 61 B. R: 8). ` 


8) (1847) 10 Tr. L. R. 555. Xr 
o (850) 2 H. D. Oas. 647; 14 W. R, 703,.81 R. 
E. R.1238. - . : 


hi 10) a 3 H. L. Cas. 161; 10 E. R. 61. ` 
(n 1852) 3 H. L. Cas. 341; 16 Jur. 695; 88 R. R, 
126; 10 E. E. 133.. I pod. 


Solicitors for Rae. On the 94th July 


1922, the, Solicitors for. Rae wrote as 
follows to the Solicitofs for Pugh: 

“ We propose to apply to the Court t 
allow these two suits to be placed on the 
board, one àfter the other, and to appoint 
an early day for the hearing. Our client 


expects to leave India for good before 


the Court re-opens after the long vaca- 
tion. Please let us know*if you will con- 
sent to our application.” . 
The following reply was sent the next 
day by the Solicitors for Pugh : 
""Your.letter of yesterday's date. 
“We will consent to the first suit being 
taken up immediately. As regards the 


‘second suit, it will follow. the result of 


the first and there is no need to incur 
unnecesssry expense." ag 

On the 31st July, the Solicitors for Rae 
sent the following reply: * 

“Your favour of the 25th instant. Our - 
client agrées the result of the second suit 
shall follow that of the first suit, save the 
precise amount he would have to pay in 
the event of-the first being decided 
against him will still have to be deter- 
A illmake the necessary iat 

“Wewillmake the nec application 
for an early date to be fixed dor the hear- 
ing of the first suit to Court next week. 


Jt will be necessary to have both suits on 


the board in order to have a decreé in 
the second suit. ; "ues 
. “If you will waive service of the sum- 
mons we could mention the matter by 
consent on an early date before Mr, 
Justice Buckland. : p 
. "Please let us hear from you.” Í 
To this the following réply was sent 
on the 2nd August 1922 by the Solicitors ` - 
for Pugh: Ep 
. “Your letter of the 31st ultimo. ` 
. “We will waive service of the summons 
and will instruct Counsel to be present 
in the Court of Mr. Justice Buckland at 
11 A..M. to-morrow when this case may be 
mentioned." | < : 
. The matter was mentioned to Court 
on 3rd. August, 1922 and 10th August 
1922 was, fixed for the hearing. ` On 
the 10th August 1922 both suits 
were im the list, one after the other. 


.Pugh was present in Court when the 


cases were called on. Mr, B, L, Mitter 


` gie 


mu 


-first case; Mr. W. ` Gregory and Mr.'B. 
“Bose appeared f for Pugh and Mr. - West- 
macott appeared' for the 

lowden. 

Mr. Westmacott “also stated at that 
tame that he appeared for the defendants 
-iù „thé second suit and that he was in- 
‘structed to mention-that it had- been 
&greed that the second suit would. abide 
the result of. tht first suit-subject to'-the 
' question of amount which. the defendant 


'. Rae might be called. upob-tó pay. :- > 
"Mr. Westmacott initiated the matter 


by stating'he was instructed to- consent 
and Oounsel- for Pugh assented: 


i "Thereafter Mr. 
` Jivered judgment in the first suit. ` He 
held, as already stated, that the only 
x material i issue in that suit was the first; 
- which “had been framed i in the following 

A OFS 8: 
"Og the costruetion ` ot the agreement 
of the first of September, 1917,. was -ány 
‘partnership’ constituted between the 
plaintiff and the defendant PU 


- This was answered against Rae, and 
the suit was dismissed. The second suit 
` Was. next taken up for disposal. Counsel 
-for Rae, at that stage, attempted, is 
alleged, to resile from the agreement 
that “ the result of thesecond suit shall 
.follow that of the first’suit, save the pre- 
* cise amount he (Rae) would have to pay 
` in the event of the first being-decided 


‘against him will still have to be deter- - 


mined.” . In my opinion, the attempt was 
futile apd rightly failed. Thé agreement 
was unconditional, and if the legal advi- 
sers of Raeintended that the agreement 
should be conditionalupon- the decision 
of every issue framed 1in.the first suit, 
. they should have made their position 
clear before the agreement was made, or 
~ at any rate béfore the first suit was tried 
out'and..the: judgment therein delivered. 
The affidavit of Mr, Leslie leaves no room 
for doubt that when the attempt at 
settlement failed, Mr. Justice Buckland 


explicitly atated that there was but one 


issue for trialin the first; suit, namely, 


- whether the plaintiff Rae was or- was no$.- 
a:partner of the other defendants in terms- 
: of the agreement of:the 1st.. September, - 
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appeared for Rae, the plaintiff in the’, 


defendant. 


Justice Buckland. de- - 


1917. Closusel. for Rae consented to this, 


„and after the addresses had been heard, 


Mr. Justice Buckland proceeded to give 
judgment. - There was, consequently, not 
only agreement in the correspondence, 


-but & consent order made in Court on 


the 10th August, 1922. .It is now-said 
that Oounsel for Rae did not realise.the 
true position. Iam’ unable to accede.to 
the suggestion that this is an objection, 
which.may be entertained in appeal. The 


facts. material for investigation” of the 
‘question, whether thére was or-was not a 


-mistake on the part of Counsel, have-not 


-been investigated,. much less has the ` 


‘point been considered, whether a uni- 
lateral - mistake not caused or actively 
-assisted by the act of the othér party, 
-will invalidate the consent order: Major 


“ALY, Reily v. Rajkumagqi (12).—^ It must - 


` 


‘further be-remembered that ifthere has ` 


leen a mistake on-the part of Counsel, it 


occurred during the trial of the first suit, 


-and -Rae cannot 'obtain- relief, unless 
‘both the suits are re-opened. Whether 


-in view of the decision of the Judicial 


Committee in Chajju Ram v. Neki (13) 
‘as to the limited scope ofan application 
‘for review, the matter might be investi- 
-gated on-such an: application, or: whether 
-a more -formal proceeding by way of suit 
‘would be -appropriate as indicated in 
‘Gulab Koer v. Badshah Bahadur (14) 
may itsélf be a matter fbr serious contro- 
versy.- Nor would it serve any useful 
"purpose, before the facts have been fully 
explored, -to. discuss how fara consent 


order is binding on a litigant, when- the ~ 


consert relates to matters incidental to 


. the conduct of the trial, is given under a 


‘misunderstanding by Counsel, and fails . 


The 


to carry into effect his intentions. 
15), 


decisions in Furnival v. Bogle 


: so 74 Ind. Cas. 770; 36 C. L. J? 245; (1928) A. 


MEA 

45); 'M. L. T- 295; 26 O. W. N. 697; 41 P.L R. 
m9) ) 1922; 3 P. L. T. 435; iu ndn 
12; 16 L.'W-37; 17 PW: R. 19297 3 L. 197; 43 
Lj 24 Bom, L. R. 1238; 4 U. P. L. R. (P. Q) 


P(E Pla Qaa. 129; 10 C. L. J. 420; 13 O: W.N. 


e) (1827) 4 Russ: 142; 6 L.J. (e. =) Ch. 91; 28 R, 


R. 34; 38 E. R 


72 Ind. Cas. 566; "4j I. A. 104; 386 O. L.J. 
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Lewiss.v. Lewis (10),. Élsaa.v.. Williams. 
.Q7); un v.- Chelmsford (Lord) (18), ` 
. Hatch v 

20), Strauss v. Francis. (21),-Matthews v. 

unter, (22), Prestwick. v. . Poley | 23), 

- Cliown v. ‘Parrott. (24), ‘Shépherd v. Robin-. . 
~ éon: (25), Gethings v.. `Cloney: 26) amply, 
indicate that-here: /may.be wide scoperfor 
refined argument. ` On the proceedings as : 

_ they- stand, ‘the’ appellant: thas, not con- 
-vinced.me that -this Court, -as:& Oourt of 
Appeal; can justly. vacate the decrees. in. 

: both suits and direct a re-trial. On--this- 
ground, I must hold that the. decree made - 
by Mr. Justice Buckland in favour of 
I Bee cannot be Pagoen shm by 

pE ne es mU. 

‘I may add that if the ‘merits were. ‘open . 
for consideration at thetrial of the second. 
suit, I would.have -hesitated to adopt the 
 view.taken by! Mr: Justice Buckland.. 

: Before that conclusion could be affirmed, 

-it-would be.essential'to -consider the re- 
‘lation between -the articles of agreement 
and the deed-of- trust and to.determine 
whether the events that, had -happened | 
' had brought -the.caése ‘within - the strict 

38 letter” of the defeasánce.clauses.. In this - 

: connection, ., the- applicability : of; the: 
doctrine of impossibility. of- performance 
with all'its recent ramifications cannot -be 
avoided. The-matter is by no.means free 
: from difficulty. besne: 'as rugs e Med 


NT 16) (1800) 45 € 48 m. p. 281, 59 L. J. Oh. T$ 63 L.. 


jl PENA T. 39; 54 L, J. Oh 336. 
- (18) (1860) 5 H. & N. 890; 120- R. R. 873; 29 L. J. 
Ex. 382; 6 Jur. (N. 8.) 1035; 2 L. T. 408; 8 W. “R. 
545; 157 E. B 1436. 
1)2 F. & F. 467; Z H: & N. 567; 128 R R. 
. Ex. 96; 1 Jur. “(s 8.) 1085; 5L. T. 254; 
10 W. R. 582 158 E, Ros 

L0 (1858) 5 e. Bi ae '50;'116 R. R. 569; 28. 

O P. 10; 5 Jur. (R: 8.) 148; 141.E. R.'93.. 

‘iy (1868) 1 Q. B..379;-6B: & 8. 305; 35 L. J. 
QB. 133; 12, Jur. (. 8) 486; ML 326; 14 W. 


(V: 8) 583; BE T: ee a 
-882. 


y 0 (1863) 3 d. B.-(N:5.) 74; 135 R. R: 611; 39 L. 7 


J. O, P. 197.9 Jur. (K. s) 1200; 11 W. R. 668, 8 L: 
T. 8) 391; 143 E. R. 572. 
G3) (1919) LK. B. 474; 88 L. J.-K. B. 873; 120 L, 
409; 35 T.-L. R. 220.- 
qu (1913) 48 Ir, L. T. R. 55, 
62 


92018 (19); Chambers v. Mason i 


aD os 


^q. 768; 82 J. P. 61; 1 


„by "MeCardie, J in- - Balagkburn Bobbin 
Go. v.-Allen. & Sons Limited (27) the law 
-on the subjectis undoubtedly in a:process 
of evolution. -- Or the, one hand, we have 
Ahe-óriginal rule that where 8 party by his 
own contract- creates a duty or charge 
upon himself, he is bound, to make it 
good, notwithstanding any. accident by 
inevitable necessity, -because he might 
have provided against it by his contract. . 
We have, on the other hand, the modern 


;Vlew evolved by the pressure of “com- 


mercial‘ frustration". that “where a con- 


_tract-is made, with. reference to. certain 
‘anticipated circumstances, and where, 


without any -default. of either: ‘party, it 


,: becomes -wholy inapplicable-to or impos- 


- Bible- of application: to any such circum- 
-Btances, it ceases to have-any application; 
it. cannot be applied.to other circum- 


. stances which. could not have been in 
. the, contemplation of. the parties when 


the contract was made.” The topic has 
received considerable: ‘attention in recent . 
years, and -specially in. cases, brought 
about by the- outbreak of the war: Elliott 
y. Crutchley (28), Horlock v. Beal (29), 
“Tamplin- Steamship Co. v. Anglo-Mexican 
Petroleum Products Co. (30), Watts, Watis & 
Co. v. Mitsui & Co. (31), Tenants, Limited 
v. Wilson & Co. (32), Metropolitan Water 
Board v. Dick Kerr & Co:- (33), New- 
zeland Shipping Co. v. Societe Des Ateliers 
34), Bank Line, Limited v. Capel & Co. 
5) Eisen ND ‘McCabe (36), and it is 


1918) IK. B.540; 118 L. T 999. : 
AGT IS LS. K B. 147; "E. T. 5; 

. 349, 22 T L. R. 83. ` 

(29) (1916) 1 A. O. 486; 85 L. J. K. B. 602; 114 L. 

"T. 193, 21 Com. Oas. 201; 608. J. 236,32 T. L. R. 


251. 
is) (1916) 2 A. G. 397 at p. 404; 85 L. J. K. B. 
Tom 21 Som, (as. 299; -32 T. L. R, 


NC (1917) A. C: 927; -85 L. J. K. B. 873;. 116 E. 
353; 22 Qom. Oas. 242; 81 8. J. 382; 33 T. L. R. 


(39) (1917).A. O. 495; '88 L. J.-K. B. 1191; 116 L, 
3 T. L. R. 45¢. 


ena 


m. 
352 


' T. 780; 61 S. J. 575 


(83) (1918) A. QI 87, J K B. 320; 117 L, 
16 L.G; R. 1; 23-Oom. Cas. 148; 

62 S.J. 109; 34 T. L. R. L 13:^ 
iba (1919)-A. 'O. 1: 87 L: J. K- B. 746; 118 L T. 
14 Asp. M. O: .991; 82 8. J..519; + 34 T. L. R 


9.. 

(36) (1919) A. O. 435;.88 L J. K. B. 211; 120 L, 
eT. 129; 14 Asp. M: O. 370; 63 8. Jm. 55 T. L. R, 
*156. 
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ow generally ‘regarded as-a question of, 


-some nicety, how far the rule in such 
‘cases as -Bailey v. De Crespigny (87), 
Wrelbv. Henry (38), Herne. Buy Steam- 
x Co.--v.` Hutton (39), Chandler v. 

ebster.(40) has been affected by sub- 


` Bequent ‘decisions: Scottish Navigation 


"Co. v. Souter '& Co. (41), In re Comtoir 


"Commercial Anversois ` and Power Son 


& Co's.. Arbitration (42), Apart from 
this it might he necessary to consider 
whether any useful analogy could: be 
-derived : from another’ class of cases, 
-where the. Court has refused to assist a 
person who insisted upon a deed as re- 
presenting a transaction which-in fact 
it.did not; see Rochefoucauld v. Boustead 


Es and In ře Marlborough, (Duke), 


avis v. Whitehead (44) where refer- 
-ence is .made to earlier decisions, - 
Buch: as Cri v. Jee: (45), Leman v. 
Whitley (46) -and Haigh v. Kaye (41). 
in®:the solution 
‘of the problem’ before us is, however, 
likely: to be derived from the class of 
‘cases where settlements: made in con- 


.templation' of.marriage have been ren- 


-‘dered . inoperative by rescission: M. Don- 


- 


y. Cowlard 


‘nell v. Hesilrige (48), Esse 
H Tur re e Garnett, 


(89), Bond v. Walforá (50), 


Ko ) 1860) 4 9. “B. 180; 3812.0 B. 98; YLT 


(38) (1903) 2.K. B. 740; 12 L-J. KB.” 7 
X R. 246 ud 


. 92 
(Gi) dino? K- B. 683; 72 L. J. K. B. 
T. 422; 52 W. R. 183; 9 As 472. er; kis 


. (0 0904 1 K. B 493; BLS ES 
"p.917; 52 W. R. 290; 20 p. T, Rog T OU O D. 


„4D 09 1 K. B. 222; 86 L. J. K. B. 336; -115 

Aoa 618. J. 85; 33 T. L. 
T y Gom)1 x. B. 868, 89 L. J. K. B. 849; 122 L. 
id e 000) T 196; 66 L., J. Ch. 74; 75 L, T. 


(44) (1884) 2-Ch. 133; 83 L. J. Ch. 47 
D. 133; 6: 1; 8.R. 942; 


1 68 


"70 L. T. 314; 
"ie (1793) . 4 -Brown Gh: ` Oas. 472; 29 E. R. 


i (1828).4 Russ. 423; .6 L. J. (o. s.) Ch. 159; 38 


d t T Oh. A. 469; aJ. 
KON ghee. Oh. 567; 26 L. T. 


o9 (1852) 10 Beav 346; 96 
k. 342; 16 Jur. 1148, 1 W. d (BL mn A 
NT. (1884) 26 Oh: D. 191; 53 L. J. Ch. 661; 51 L. 


"T. 60; 32 


Š rn (1886) 32-Oh. D. 238; 55 L. J. Ch. 667; BT. 


Richardson’ v. ‘Crew (51). "I üentign 
these points merely to indicate that the 
determination of the rights of the parties 
is by noineans so simple as appears to 
have been assumed. But in view of the 
course*® the trial has taken, these matters 
do -not require adjudication here. Ihold 
that the appeal-in the second süit, like 
that in the first, fails and must be: dis- 
missed with costs, :. 

Rankin, J.—In these appeals thé 
contesting parties are a Mr. Rae who 
carries on business in’ Calcutta as a 
member of the firm‘of Rae & Có; and 


- 


a Mr. Lewis Pugh an yore: of thig . 


Court. ` 

In the first suit Mr. Rae is the plainiií È 
and he sues Mr. Pugh together with tt e 
hon-contesting defendant, Mr. Bowde, 
for a declaration that there ` was’ 4 
partnership business: whertin these thy ee 


gentlemen were all. partners each having . 


a one-third interest. “He asks fora de :la- 
ration that he haga right toa one- Ard 
share, fora declaration that the partner- 
ship’ has been dissolved ‘and for an c rder 
for the taking of necessary accounti. ;end 
winding ' up the business.. `` 

"The second suit was brou ght by Mr, 


Pugh in April 1922 almost, two years afier. 


the first suit had been" instituted andi 4n 
it Mr. Pugh asks for judgment.on’ the 


footing that in the ‘net proceeds of cér:' 


- tein property Mr. Rae js not entitled to 
any share. -Both suits.-refer to. the same 
‘subject-matter, Having regard to - the 
fact that certain allegations as to-an 
éxpress oral agreement were not persist- 
ed in-at the-trial of the first suit, the 
history of the matter may be somewhat 
‘shortened. 

At sometime prior to 1914 Mr. -Pugh 
had-succeeded. with the assistance of Mr. 
Bowden who is an Engineer, in obtaining 


‘the leases of certain properties:in the ' 


"Province of Behar. Among these pro- 


` pertiées was one called PachAsuhatia à and 
in this one, at all.events, there were `. 


deposits of ‘China clay. The leases How- 
ever, had only been obtained i in respect 
-of a 2-5ths intéresfin the land. By án 
‘agreement dated llth. June 1914 Pugh 


and Bowden constituted ` themselves > 


E (1905) 93 L, T; 117; uL J, Oh: SOS e 


c ^ ° 


! 
1 e : P ^ 
° syndiéatet> prospect develop and work the 


Vol: 83} : 


mines in the area for which rights had 
been acquired. Pugh was to have 10 
andas interest and.Bowden 6 annas in- 
terest in the syndicate. The agreement 
contemplated that Bowden should bein 
charge of the operations and Pugh 
should act as a capitalist; the preparation, 
and sale of China clay was: to be under- 
taken and Pugh was to be entitled, at 
any time to stop operations. . 

` The present controversy has reference 
to what happened three years later. By 


that time a certain amount of China clay 


had been dug and there were certain 
Simple and primitive arrangements for 
Washing it and thus producing pure 
white clay capable of’ being sold. fo 
potteries. To what extent any sales had 
been effected during the three years is not 
quite clear but it*is clear enough that the 
work done was such work as was necés- 
sary to bring into existence.a property 
of which it could be said that it was 
actually producing China clay. Accord- 
ing to the plaintiffs evidence there had 
been little working. Bowden and Pugh 
had developed’ the property a little and 
there was a little plant and machinery: 
There were ‘apparently 4 vats or recep- 
tacles. There was a contrivance -for 
directing or diverting’ water and there 
were doubtless‘ certain- tools and ‘acces: 
sories but these wero of ‘small value. 
These primitive and preliminary arrange- 
ments were by August 1917 in danger 
of coming to an-end so far as actual 
operations were concerned.. As Mr. Rae 
puts it “the whole thing was collapsing” 
and Mr. Bowden approached -Mr.:Rae 
with a view to save it from bursting. up. 
When one ‘comes to the written agree- 
ment between the three parties entered 
into in September 1917 it is necessary 
to bear in mind the foregoing facts. 
The parties were not dealing’ with a 
going concern, which was winning, pre- 
paring and selling China clay in .the 
regular course of a living business. They 
were dealing with a property, the 
capacity of which for producing China 
clay had been tested but in which the 
‘difficulty of establishing and working the 
‘business had also been discovered. From 


° the documents dated the lst’ September 
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1917 one has to collect by construction 
the intention ofthe parties. It is quite 
clear that in some sense of the word 
Rae was to*be the financier, but the 
exact position in which he as a monied 
man eame into this matter has to be 
determined not by general descriptions 
er labels, but by examination of the 
tenor of the documents to the provisions 
of which all'three parties advisedly com- 
mitted themselves. A " 
` It seems plain enough that the two 
documents of Ist September 1917 should 
be read together. The scheme disclosed 
therein is as follows: .Bowden in whose 
name the leases stood and in whose name 
further leases ware intended to be.taken, 
declared himself to bé trustee. thereof 
on behalf of allthree parties in equal 
Shares, Rae as well as tho other two 
covenanted to be responsible for his 
Share of the outgoings of the, property, 
that is; for his proportion of ‘the rents 
and of the cost of complying with lessee's 
covenants, It was arranged that Pugh 
and Bowden should be taken' as having 
hitherto expended Rs. 10,000 and Rs. 5,000 
respectively upon the properly. The 
three parties were declared. to form & 
syndicate for the purpose of floating. a 
company to, acquire not all the lands 
Gomprised in, the documents but that 
part only known as Patharghatta, the 
intention being thàt the company would 
mine for Chinaclay thérein. The recital 
states that Bowden has obtained or is 
about to obtain a lease of the said lands ‘ 
in point of fact the leases not acquired 
but intended to be acquired were leases 
of the outstanding 3-5ths interest4n the 
land. It was agreed that. within -two 
months or as soon thereafter as possible 
from the date on which the leases obtain- 
ed and to be by Bowden should .be 
registered, Rae should forma company 
with à capital of Rs. 2,950,000, for the 
purpose of acquiring from the Syndicate 
on lease for 999 years the rights in all 
ihe.China clay in Patharghatta and, for 
fhe purpose of working China clay therein 
and erecting works and buildings .in 
that behalf. The rent which the com- 
pany was to pay to the- syndicaté. was 
to ‘be Rs. 1,200 per annum; the company 
was also to pay in cash’ to~ Pugh 


kJ 


980 - 


and Bowden the sums of Rs. 10,000. and 
Rs. 5,000 already mentioned. Pending 
the formation of the company Rae agreed 
to advance without interest,all sums as 
were necessary fip to alimit of Rs. 10,000 
“for the purpose of obtaining proper 
leases and for the formation and registra- 
tion of the proposed: company. - These 
monies, that is to say, whatever, sums 
Hae might have advanced in this way, 
were to be re-paid to him in cash by.the 
company whehit acquired the property. 
The scheme was that the three members 
of the syndicate would get vendor's share 
.to the aggregate nominal amount of 
Rs. 50,000. Thisamount was divided 
- not quite equally, because Bowden. and 
: Rae agreed that Rae's brother, Peter Rae 
should be given 334 shares and accord- 
‘ingly the number of shares to go to, 
Pugh is somewhat in excess of the num- 
ber actually reserved for each of the 
' other two’ members. „It, was provided: 
` that: the firm of Rae & 

managing agents of the company when 
.formed for at least 10 years. In both 


of the documents there -is incorporated - 


a defeasance clause to the effect that if Rae 
. should fail to float the proposed company. 
' within'6 months from the signing of the 
.leases:of the said lands, the whole ar- 
rangement should come to an end ; that 
he should get his advances back, but 
| without interest and. that Pugh and 
Bowden should ocedpy again the’ posi- 
- ‘tion they held under the agreement of 
lith June 1914. J e 
The-actings of the partiesafter Sep- 
`. tember 1917 are shown best by the ac- 
count got out by Mr. Rae in respect of 
-.his advances. It appéars that in Sep- 
tember Rae. proceeded to find money for 
the purpose of keeping China clay 
operations going and ‘even for improving 
the plant upon the site; he is found ex- 
pending money for pumps, advancing 
money constently to Bowden, purchasing 
gunny bags for despatching the China 
clay, paying for coal, for blasting powder, 
- for cement and for various other requi- 
sities. For a long time, indeed for about 
two years, this expenditure, much of which 
was capital expenditure exceeded any re- 
turns obtained hy the sale of China clay. 
In December 1917 about Rs. 500 worth 
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of China clay had been sold and paid 
for. By March of 1918 some Rs. 850 
more had been received im this way. 
Rs. 331 was further réceived in July. 
By December 1918 further Rs, 3,000 
worth had been sold; in March 1919 there 
is a receipt of over Rs. 4,000 and by 
the spring of 1919 satisfactory sales were 
taking place, although by this time and 
for some time afterwards the outgoings 
including the capital expenditure still 
exceeded receipts, Throughout the re- 
mainder of 1919 quite substantial sales 
were taking place and by the' end of 
that year the balance of the expenditure 
over the receipts had apparently shrunk 
to.some Rs. 5,000. In the first months 
of 1920 Rs. 9,10,000 was realised by sales 
and this brings us.to ‘a period when it 


was manifest that the outstanding 3-5ths ` 


interest in the lands wouldnotin the end 
be , obtained. It was, found that other 
purchasers had securéd for. themselves 
shares in the lands, and that it would 
be impossible, at least commercially 
impossible, to induce them to sell. Hence 
it was arranged in April 1920 with the 
consent of Pugh, Rae and Bowden, that 
their 2-5ths interest should be sold‘by 
them to the new owners of the 3-5ths 
interest and that the project of forming 
and floating a company should be aban- 
doned. The stock of China clay existing. 
atthe site and- undisposed of together 
with the plant and rfachinery, much of 
which had been procured by means of Mr. 
Rae's advances since September 1917, were 
included in the sale. Thereupon Mr. 
Rae received the purchase-money and 


. wound up the matter. He recouped him- 
 Belf. his 


advances with interest’ and 
in the result according to his account 
there was a sum just short of Rs. 60,000 
available for division subject to certain 
minor adjustments. . Mr. Rae’ says that 
that fundis divisible into thirds; 1-8rd 
to himself, 1-3rd to Pugh and 1-3rd to 
Bowden. Mr. Pugh maintains that it is 
divisible into two shares, 5-8ths to him- 
self and.3-8ths to Bowden and Mr. Rae 
having got back his advances,. with 
interest is entitled to nothing more. It is 
unnecessary to go more accurately into 
figures as the question is no longer one 
of amount, It may be noted, however, 
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* that the operations between September 


sole question in the first suit was as to 


1917 and April 1920 show-a trading profit' the existence of a partnership and unless 


although this profit was really repre- 
sented by certain quantities of China 
clay which had ‘been manufactured but 
which were unsold: till ‘April 1920.° -No 
actual profit and loss account has so far 
been got out; `: 

At the trial before Backend, J., 
August 1922 of Mr. Rae's suit to have 
it established that he was a partner and 
"that as such he was entitled to a l-3rd 
share of the net assets, Mr. Rae and 
Mr. Pugh each gave evidence on his 
own behalf. Bowden in.December 1921 
had been examined de bene esse on ‘behalf 
of himself and his deposition: was put 
in evidence. 
namely, in December 1921, 6 issues had 
been ‘settled in Mr. Rae's suit. 
time the second suit by Mr. Pugh had 


not-been instituted. "Thé first issue was- 
whether on the construction of the agree- 
ment of the lst September any partner- 


ship was subsisting- between the plaint- 
iff and deferidant. The second issue: 
raised questions as to whether there was 
an express oral agreement for partner- 
ship in September 1917 and whether there 
was an implied agreement for partner- 
ship by reason of the advances made by 
the plaintiff, subsequently to the: agree- 
ment of the Ist September 1919 and the 
conduct of the parties in relation thereto. 
The 3rd, 4th-and 5th’ issues ‘are not, 
importént now but the 6th issue was as 
follows:—Did the plaintiff become under 
the agreement 
beyond refund of his advances in respect. 
of the formation of fhe company? -The 


meaning of this issue seems clear enough. : 


The defendant: ‘Pugh was contending that : 
if contrary to‘his case the asresmant: 
of thé lst September or any other alleged 


agreement on a trué construction thereof - 


constituted the three parties partners, 


even.so, the arrangement was entirely: 


dependent upon the formation- of the 
company, and thát in the events that 
happened, the ‘allege agreement for 
partnership did -not "take "effect. This 
contention may be right or wrong:- The 
important thing to notice is that the 6th 
issue was directed entirely to that. The 
second sait had 1 nót b beai instituted.- The 
£ 


-second suit, Mf. 
: follow that of 


Some time before the trial, ` 


At this: 


-entitled - to anything. 


some agreement of September was held 
to be a partnership agreement-the: 6th 
issue did not arise. 

In July 1922 by correspondence be- 
tween the Solicitors for the parties, dated 
“24th, 25th and 31st. July, it was agreed 


"in “that the first suit, that is to say, Rae's. 


P d 


suit should be, taken up for héaring - 


immediately and that theresult- of the 
Pugh's suit, should 


.the first, though the 


precise amount. which Mr. Rae would, 
have to pay in the event of the first suit 


being decided against him was left over, 
to be settled later. This correspondence’ 
is particularly clear and constitutes a 
contract with whichit will be necessary 
to deal with somewhat fully later. The 
first suit came on for trial on the 10th’ 
August- 1922 and Mr. Rae gave evidence 
about -early bargainings between the 
parties as having taken place prior to 
the written documents of September. He 
alleged that prior to these documents 
and independently thereof he had an 
oral agreement that he was to be a. 
partner and’ find money for the working 
of the China-clayon behalf of the partner- 
ship. His.case wasin effect that under 
this oral agreement he had made, his 
advances and not under. the written in- 
strument of the Ist September by the: 
terms of which his advances were to bé: 
` for procuring leases and for the formation 
ofa company. The oral arrangement 
he deposed..to was an arrangement ap- 
parently made about the same time, as 
the written documents. Healso d'eposed 
that there was an agreement from the 
' very beginning that he should be partner 
and he concluded ‘his evidence by saying 
that he could- not refer to any particular 
agreement verbal: or otherwise. Mr. 
Pugh gave evidenceentirely denying the 
oral. agreement alleged by Mr. Rae and 
giving.his version or understanding of 
the arrangement. between the parties. 
On the llth August being the second 
day of hearing, learned Judge suggested 
to Counsel that the only real question 
necessary. for the decision. of the case 
was’ a question of the construction of the. 
agreement. of the 1st Eee D 


toai s 
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can be no doubt that this suggestion 
was accepted by learned Counsel on both 
sides and this involves that the plaintiff's 
Counsel elected to abandon afl hope of 
«succeeding upon the hazy evidence of 
Mr: Raeas to the verbal- agreement, 


and to jettison the whole of the second. 


issue. - . E 

Upon the footing that both sides took 
ihe' view thattheonly question was the 
question of construction of the written 
agreement of the Ist September 1917, 
the learned Judge applied his mind 
to that and he held that the document 
does not as a matter of construction con- 
stitute the three parties to it, partners. 
That opinion of the learned Judge 
appears tome tobe right. Nodoubt both 


documents.of Ist September should be. 


considered. The question for considera- 
tionis whether the documents disclose the 


parties as aggeed in the language of the 


Contract Act “to combirfe their property, 
labour or skill in some business and to. 


share the profits thereof between them."- 
“Oo-ownership is not partnership and. 


just as there maybe ajoint adventure 


which is outside the definition of part-, 
in the English Partnership- 


nerships 
Act, so it is possible that in India 
partnership and co-ownership do not 


exhaust the possibilities. It, is to be 
observed that there is nowhere in the, 


documents‘ of the ist Septemher any 


reference to & business, to the working: 


of that business pending the formation 
of a company, orto the sharing of the 
rofits so to be madein the interim. 


ere is no reference to, the sale of a- 
goodwitl to the company; the parties are- 


to form a syndicate for the purpose of 
floating acompany; the company is to 
~ acquire a portion only $f the lands and 


it is the company which is to mine for: 


China clay. It does not appear that at 
the time there "was anything carried 
on upon the land which deserved to be 
described as a business. It appears from 
ihe plaintiffs own evidence that if the 


operations that had previously taken. 


place had ever deserved this description, 


they had come toanend and that a- 


company was thought necessary to pre. 


vide for their rescuscitation. At. the. 


time of the agreement it was not con: 


templated _ that the -acquisition of the 
remaining 3-5ths interest in the lands 


‘would. ‘take any substantial time. More- 


over the agreement provided that should . 
Mr. Rae fail to.form & company, his. 
interést should cease and he should- get. 
back any advancesexpended by him in 
terms of theagreement, that is to say, 
for the purpose of obtaining proper leases 
and soon. Mr. Rae himself says that his 
advances were not made under the 
documents. Unless, therefore, persons 
who enter intoa joint arrangement for- 
the floatation of acompany to acquire 
for them certain property on lease, are 
entering into a relationship of partners, 
it seems. to me that a partnership was 
not constituted merely by the terms of 
the agreements of September. The. 
decision of the learned Judge as to this 
point is, in my judgment, right and. 
should be upheld.It makes no difference 
whatever whether the 6th issue to which I 
have referred is afiswered or not answered. 
No amendment of the.plaint was at any | 
time sought for the purpose of alleging a 
relationship other than that of partners 
and ifthe written agreements of Septem- 
ber do not constitute a partnership the 
question whether they ceased to. have. 
any effect when the formation of the. 
company became impossible, does not 
arise at all’ In view of the fact that. 
for 2} years money waseadvanced by Mr.. 
Rae to the knowledge of the other parties 
for the purpose of developing the pro-- 
perty improving the plant and main- 
taining operations at the site by 
effecting sales when ‘possible it is .by 
no means evident. to me that the eub- 
sequent conduct of the parties after - 
September did not constitute them 
partners..No doubt the question of profit 
and the sharing of- profit was a minor 
and forsome time a dubiousmatter. The . 
operations were. continued, in. order to. 
have something worth selling to the com- . 
pany,—not in order to make a trading | 
profit by the sale of China clay though 
doubtless no profit would bé unwelcome. | 
Ithink that by thé end of 1919 there. 
was a business within the meaning of 
the Statute and I am further of opinion - 
that whether there was a parinsrship - 
within the definition of section . 239. of © 


a - 
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importance to any body, as no matter 
has arisen: wherein the rights defined as 
the rights of partners by. the Contract: 
Act, differ from those given in the case 
of any joint venture or. co-owgership 
by the ordinary rules of equity. But the 
second issue was plainly abandoned by 
the-plaintiff and at the time the learned 
Judge gave judgment no question; 
other than that of partnership, had been 
mooted, ^" . : ; 

This brings me to Appeal No. 131 of 
1922 from the judgment in Suit No. 
1655 of 1922 being the suit brought by 
Mr. Pugh against Mr. Rae. The parties 
having comete the agreement that the 
first suit should be tried, that-the second 
suit should not be tried,-but- that -the 
result thereef should follow that of the 
first suit, that it should be put on the 
cause- list for the day-in, order to be 
deéreed -accordingly, Mr. Justiée Buck- 
land on deciding the first suit naturally 
supposed that the agreement would: 
take effect. It is to be observed that the 
Attorneys’ letters of July 1922 are as 
different as possible from- an arrange- 
ment that the two suits should be tried’ 


together or that the evidencein the first- 


suit should be evidence in the second. 
They contain &n agreement that except 


possibly on ‘the question of amount thé: 


second suit should not be tried -at all. 
They certainly*do not contain an agree- 
ment after making which either party. 
would be entitled to have-issues relevant 
in the second suit only, litigated in the 
first. When in the first suit Counsel on 
both sides agreed that the suit turned 
solely on the question of construction 

ey were: quite right to act upon that 
view. -Having expressed their consent 
and the case having been argued on that 
footing-the -learned Judge gave judg- 
ment dismissing the suit. Thereupon 
and not until then, the learned Judge 
appears - to have been. informed. that 
learned Counsel Mr. B. L. Mitter who had: 
not been briefed in the second suit, was 
instructed by hisAttorneys Messrs. Leslie 
and Hinds to represent to the learned 
Judge that there had been a misunder-- 


standing and that.upon the strength of *to govern the second and that the Merits 


this, hé proposed to contest the second' 
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suit. The allegations of the parties 
were in this appeal put on affidavit. and: 
it is now contended that the agreement: 
made prior to the trial . and mentioned 
to the learned Judge is one which does 
not bind Mr. Rae. The contention seerffs 
to me to-be entirely misconceived. I. 
think it unfortunate both’ that the 
written agreement was not drawn to the 
attention of the learned Judge more’ 
pointedly and that-he did not deal with’ 
the position according “to the rights of- 
the parties. His view was that the 
arrangements represented by the docu- 
ments of September fell to the ground’ 
in April 1920 when the project for 
floating a company was’ abandoned, In: 
this view he decreed the second suit on’ 
the merits though.he has stated that he: 
did not ‘appreciate what the misunder- 
standing ‘was. He says that he accepts 
Mr. Mitter’s statemént as to the mis- 
understanding,ahd refers’ to this not by 
way of holding the parties to the agree- 
ment but as indicative of want of bona 
fides in the matter. This, I confess,I do . 
not follow: -In my judgment the learned 
Judge had no right and no jurisdiction: 
to say whether the agreement of the 
parties lawfully’ made should be aban- 


-doned or enforced. If there was in the 


first suit ‘any consent given, or any 
misunderstanding as to anything, which 
mattered, it was open to the plaintiff 
then and there to ask the learned Judge 
to re-call his judgment or by a more 
formal ‘proceeding in which facts as to 
misunderstanding could be properly 
investigated, to prefer an application for 
review, but inno conceivable view could 
it be right to dismiss the first suit and 
then entertain argument upon the second. 
The contentiong of Mr. Rae's advisers are 
I think vitiated by the failure to observe 
this distinction. ` It is I think quite idle 
to suggest .on; the - correspondence 
between the Attorneys of July, that the 
agreement made was subject to reserva- 
tions asto all the issues being disposed 
of -whether the parties thought them 
necessary or unnecessary for the deter- 
mination of the first suit." It is quite 
plain that the result of the first suit was 


be 


-23 


of the second, suit were not to, 


- 


084. 


INDIAN OASES. 


[1954 


WILLIAM ROWR RAE V. LEWIS PUGH RVANS PUGH. 


investigated. At that time Mr, Rae's 
advisers were not in sight of any way in'- 
-which Mr» Rae could resist liability in 
the second suit independently of his 
claim to. be.& partner. Their client at’ 
that time was alleging oralas well as 


written. agreements amounting to a 


partnership and anything different was 


inconsistent with his,case and with his. 
The idea’ 


evidence as thereafter given. 
now is not that on the question of 
partnership orno partnership, learned ` 
Counsel mishandled or misunderstood his 


client'scase. Theidea appears fo be that, 


if he had been briefed in the second case 
he might have attempted upon some of 


the other issues in the first case—Issue` 


No. 6 in particular—to raise matters 
which though useless in the first, might 
be useful if the second were under in- 
vestigation. In my opinion there is no 


question at alleto be entertained by ' 


this Court except the quéstion whether’ 
the decision-of the first case should be 
set aside in order to give the plaintiff 
therein an opportunity upon terms of 
litigating that again. The learned Judge 
observed at the beginning of his judgment . 
that it had been agreed that the evidence ` 
given in the first case should be treated 
as evidence in thesécond. ‘This appears 
to be an inaccurate referérice to some- 


thing that was said at the commence- 


ment of the first suit, and to be explained 
by the fact that ‘the correspondence, 
between the Attorneys was not in his 
mind. I find no trace of any consent 
on the part of Counsel appearing: for 
Mr. Pugh to abandon his bargain and 
re-litigate the second suit on the basis 
of the evidence in.the first after the 
first had been won. Mr. B. L. Mitter 


was doing no more and* no: “less than. 


his duty to the plaintiff in having.- 


regard to the frame and scope of the“ 


first suit.only when considering whe- 


ther or not he had any hopes of suécess:’ 


in the first suit apart from the con- 
struction of the agreements of the 1st 
September. Upon that view I see no 
allegation of misunderstanding as to 
any. relevant matter. 

The source of Mr. Rae’s misfortune 
is- plainly seen if one attends to the 
argument of his senior. .Opunsel ` Bir 


Binod Mitter upon these appeals which 
were heard together, His view is that 
logically in the first’ suit the question 
of partnership matters nothing. If 
Mr. Rae is & co-owner he can defeat 
the sec$nd suit and retain the money - 
whith is the sole subject of the contest. 
Tf this case had been present to the 


mind of Mr. Rae's Attorneys their letter . 


of 31st July could not have been written. 
Each of the two gentlemen having. 


brought an unfounded suit aghinst the . 


. other Mr. Rae was so unfortunate -as to 
agree that if he lost his own suit he should 
be held- liable in Mr. Pugh’s. In these 
_ circumstances 
to seek for an explanation of his il 
Success in the way his Counsel handled 
the first case. This line of escape will 
not serve. However, unfgrtunaté and 
unsatisfactory the result may be I do. 
not think that it is open to the Court 
to rescue Mr. Rae. from the results of 
a bargain which néver would have been. 
made had he not persisted in his: 
allegations about oral agreements. To 
convert the first suit after trial “into-a - 
different kird of suit and to remand 
it with leave to amend “in order’ to 
evade the bargain cannot be right. 


It remains only to state shortly: that . 
I am not prepared to hald with the. 
learned. Judge in the second suit that 
Mr. Rae's interest under the deed of. 
trust failed to take effect or ceased to- 
have effect because the project of. a, 
company had to be abandoned.’ The 
reasoning is that the deed of trust was 
ancillary to theagreement: The object 
of the agreement was the floatation ofa. 
company.: hence when this object failed. 
the . deed, of. trust failed, : On this part 
of the. case no authorities. were cited 
in. this Court or apparently i in the Cours. 
below. . .. 


- There is no question- here of s doen: 
ment being executed purporting to give: 
an interest which in reality was‘ not 
intended so that, fop example, when 
the company came to be formed the- 
prospectus might look better or the con- 

e veyancing might be more simple. The 
case, therefore, is not on the lines of 
Lemon v. MW hitly (46), Haigh v. Kaye. (42),, 


it is hardly reasonable - 
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In re Marlborough. (Duke), Davis v. 
Whitehead (44). 

Nor is the case at all analogons to 
that of-a settlement made in contempla- 
tion of a:marriage which. is never. cele- 
brated : 
v. Walford (50), In re Gar nett, Richards 
son v. Greenep (5l) - 

That the A Stha interest ` would is 


obtained is a matter upon which Ido, 


,not doubt that the parties felt every 


confidence. But it was never a matter 
of - certainty. It . is not: such - a 
thing that; . the parties cannot 


reasonably be supposed to.have enter- 
tained’: the possibility of failure: cf. 
Baily v. DeCrespigny (37). The princi- 
ple upon which a'condition is implied in 
contracts: [Tamplin Steamship Co. .v. 
Anglo-Maxican Ratroleum Products Co, 
(30) ]though.no one form of statement will 
apply: in all cases [Balackburn Bobbin 
Co.'s case (27), must I,think-in such 


à case as this be subject: to the test stated ` 


by A. T. Lawrence; J., in Scottish Naviga- 
tion Co. v.-Soutler & Co.. (41) and 
approved-by Lord Sumner in Ban Line, 
Limited v. Capel- & : Co. (35) :—“No 
such: condition should be implied when 
it is possible to hold that reasonable 
.men could have contemplated . the 
circumstances as they exist and yet, 
have entered into the bargain expressed 
in the document?'. See Comptoir Com- 
mercial Anversois-and Poweer Son & 
Co's Arbitration, In::re (42). The events- 
which : -happened in the present case 
are hot within the defeasance clause 
‘which cannot be extended by. a hairs- 


breadth. I read -the. documents of lst . 


-September 1917 as meaning that in 
M TT „of: the- several promises 

y 
bear his share of the rénts and cove- 
nants, in certain events to advance 
monies, in ceftain events to form a com- 
pany—he was given at once one-third in-. 
terest in ‘all the lands; defe&sible in the 
event of his failure to do what he pro- 
mised'in the matter of forming the 
company; and a: bargain was struck. 
as’to the terms'-of the company's 
‘purchase and lease ofone of the several. 
items of land, and-,also.as: to the 
"division - of the: proceeds - of- that. item,. 
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Mr. Rae therein éontained—e. g. to. 
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.I fail to Beo-that. if the ultimate- failure 


of Bowden to get in the outstanding 
leases had keen mentioned the parties 
-as reasonable men must have agreed 
that Mr. Rae’s interest should be can- 
celled ex post facto or taken as never 
“having accrued and that the other parties 
should become liable to him for his. 
advances as upon a restitio ad integrum. 

However, in my view this question | 
need not now be decided and both 
appeals should be dismissed with costs. 

Z. K. - Appeals dismissed. 


e 
MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 63 oF 1922, 
August 15, 1923. 
_ Present: ——Mr. Justice Spencer. and 
: Mr. Justice Devadoss.” . ` 
MEYAPPAN SERV AI—Prirrionae 
: — APPELLANT 
“ versus ` š 
MEYAPPAN AMBALAM AND OTHERS 


... —Dzrgenpants Nos. 129,130 anp 59 


— RESPONDENTS. : 
Civil Procedure Code (Act V of 1908), ss. 50, 


‘52, 58—Hindu Law— Joint family—Decree against 
i father—Hxecution against 


sons — Defendants, 
several, having common  1nterests— Decree, whether 
binding on ex parte defendants—" Decree", in. 8. 08, 
whether limited.to money decree. 

When a suit is. troughtd in respect of joing Hindu 
family property impleading the father as a defend- 
ant, a decree passed against the father binds the 
sons. [p. 989, col 1] 

—Where there 'is.à dispute about property which 
is admittedly joint family property, and the father 
is made a ty to the suit, it cannot be said 
that the father is madea party in his -individual. 
capacity and not as manager of the family. Bio T: 


In arriving ata decision as to whether a ‘person 
was made aparty to a suit in his individual 
capacity oras representing .the family, the con- 
tentions of the parties, the relief claimed .and the 
relief decreed should be considered. '[p. 989, col. 2] 

. Where a number of defendants haye a common 
interest and the contest is carried on. by some of 
thegn against the claim of the plaintiff bona fide, the 
defendants who are ez parte are'as much bound by 
the decision-of the ‘Court ag.those who are not- 
ee parte: [toed 
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If by mistake or oversi ht persons who have an 
interest in the property imdispute are not joined 

88 parties, but a person or persons who could re- 
present the interest of such persons are made 
parties, the decision would bind allethose who had 
an interest in the property. [p. 990, col. 1.] 


Where a decree is passed against the father in : 
° , respect of property Which would ordinarily be 


liable under the Hindu Law for the payment of his 
debts, such property is the property of the deceased 
in the hands of his sons or other descendants for 
the purposes of sectione a s 52 of the Civil Pro- 
cedar Code. |p. 990, col. 

The position y s en father is different -in 
several respects-from that of an ordinary manager 


of a Hindu family, and in view of this the law: 


allows execution of & decree passed against the 
fathor, against joint family property in | the hands 
of his sons, the lumitation being that the property 
should be such as would be liable for the payment 
of the father's debts. [p.-991,col. 2.] 

Per Spencer, J.—The word “decree” in section 53 
.of the Civil Procedure Code, is not limited to that 
class of decrees which are known as money decrees, 
[p. 992, col. 1.] 

(Oase-law discussed.) : 

Appeal against an order of the Subordi- 
nate Judge? Sivaganga, dated the 19th 
° August 1921, in E. P. No. 555 of 1919, (in 

O. 8. No. 2 of.1908, on the file of the 
Court- of the Tem porary Subordinate 
Judge, Madura.) 
Messrs, T. Rangachariar ‘and K. V. 
- Rajagopalam, for the Appellant, . 


Messrs. S. Srinivasa Aiyengar, A. 
Krishnaswamy Aiyar and-M. Patanjali 
Sastri, for the Respondents.  , 
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: JUDGMENT. ` I 
Devadoss, J.—The lessees ofthe 
Sivaganga zemindari. -brought O. S.- 


No. 68 of 1901 against a number of 
* defendants for possession of about 13 
and odd Kurukkams of land lying within 
the .ligits of Bekkalakkottai, Sivaganga 
zemin. The zemindar was subsequent- 
ly added as the 4th plaintiff and one 
Karuthan Ambalam was also added as 
5th plaintiff. The suit which was origin- 
ally instituted in the Court of the Subor- 
‘dinate Judge of Madura East was decreed 
in plaintiffs favour by the Temporary 
Sub-Court of Madura on 22nd February 


1908. The High Oourt confirmed the’ 


decision of the Temporary Sub-Court 
in A. S. No. 77 of 1909 on 4th Feb- 
- yuary 1914. One Meyyappan Servai is 
the transferee of the decree and is the 
` appellant herein. Defendants Nos. 129 aad 
130 are the sons of the 6lst defendant. 


> 
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, 
They were ‘brought on record after their . 


father’s death in E. P. No. 734 -of.1918, 
The appellant applied for.execution of 


the decree against the defendants Nos. 129 


and 130 in E. P. No. 555 of 1919 in 
respect of two plots, one ‘rectangular 
plot on which there is a house and an- 
other a triangular. plot which is vacant 
&nd which is situate to the south of the 
former. They both form part of the 
extensive. plot decreed to the plaintiffs: 


The defendants Nos. 129 and.130 opposed , 


the application for execution on the ground 
that they were not the legal represen; 
tatives of the 61st defendant, that the 
plots in question fell to their Share on; 
partition with their father some years 
before 1901 when the suit was instituted 
that the 61st defendant had no right.or 
title to itand the building was put-up 
by them outof their ewn earnings and 
that the father was never in possession 
of the house. The Subordinate Judge 
of Bivaganpa held that the partition 
arrabgement set-up by the defendants 
was not proved, that they were not the 
legal representatives of the 61st defend- 
ant and that théy acquiréd a title. to 
the property by prescription and dig» 
missed the application for executior, 

Against this order Miyappan Servai har; 
preferred this appeal and defendants Nc 3. 
129 and 130 are respondents Nos, 1 and 2. 
The appeal was fully argued on both 
sides and there is no reason to dowbt 
the correctness of the finding of the Sub- 
ordinate Judge on the question of the 
partition arrangement, ~Mr. S. Srinivasa 
lyengar stated that .he did, not rely on 
the partition set up by his'clients. -.His 
contention is that the defendants Nos, 1£9 


and 130 are not the legal representatives of- 


the 61st defendant and they being mem- 
bers- of an undivided Hindu family the 
decrée against -the 61st defendant could 
not be executed against them. Before 
considering the question bf law raised, 
it is necessary ‘to consider what facts 
are established by the evidence. 

The appellant's contention is thatthe 
rectangular plot «was acquired by .the 
6lst defendant from defendants Nos. 40 
and 50 and the triangular plot was never 


the property of the 61st defendant end has ` 


u belonged W to, the 0th ‘defendant, 


t 
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Exhibit B.' is a sale-deed executed on 
16th August 1901 in favour of Anną- 
malai, 6lst defendant, and one Poosalan 
by defendants Nos.40-and 50 in respect of 
the rectangular plot. It was attested by 
Udayappa Chetty, Ramanadhan Chetty 
and one Seshayya. P. W: No. 2 Chin- 
niyan Ambalam, one of the executánte 
of the document, and Ramanadhan Chetty 
P. W. No. 8 one of: the attestors have 
been examied as witnesses and they 
Speak to the execution of the document 
and sale by defendants Nos. 40 and 50 to 
the 61st defendant. Ramanadhan Chetty 
P. W. No. 8 was a mortgagee of the whole 
plot prior to the sale. He also purchased 
a plot from defendants Nos. 40 and 50under 
Exhibit XVII which was executed on the 
same date as Exhibit B. Ramanadhan 
Chetty P. W. No. 8 is a respectable wit- 
ness, and there is no reason why he should 
.perjure himself in favour of Meyappan 
Servai. His evidence explains & number 
of. circumstances whieh otherwise could: 
not -be explained and there is no reason 
why his evidence should not be accept- 
ed as true. ; The Subordinate Judge's 
remarks about his evidence are not war- 
ranted by the facts on récord. It is 
dificult to see how Exhibit B could be 
treated as a sham transaction. That it 
is a real transaction receives support 
from Exhibit. I, sale-deed, dated 10th 
April 1901 in fgvour of the 61st defend- 
ant executed by the 50th defendant 
only: Evidently the 61st defendant was 
not satisfied with the sale from one of 
the co-owners -of the Plot. The whole 
plot of 13 Kurukkams and odd was 
purchased by three persons 40th and 50th 
. defendants and another from the Kot- 
tayur Vallambars and that is the reason 
why Exhibit I was superseded by a later 
document executed four months after, by 
the two people who had a title to convey. 
In this connection a few documents 
which are opposed to the present 
contention .of the defendants may be 
noticed. Exhibit E is a deposition of 
defendant ~No. 130 made so far back 
as 4th February 190% in which he says: 
"I have a house at the place which is 
the subject-matter of the civil suit. It 
was purchased by my father. Poosalan 
is my next-door neighbour He 
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and I together built &' new .house." 
Here is a distinct admission that the 


Site was purchased by the father, and 
that statement could.only refer to Ex- 


- hibit B by which -the 61st defendays 


bought ‘the site. Exhibit IV is a 


' hypothecation bond executed on 28th Jan- 


uary 1915 by defendant No. 130 in favour 
of his own son-in-law in which he says 
that the house ete., was purchased by him 
out of hisself-acquisitiop. The present 
case is that defendants Nos. 129 and 
130 built the house out of their own 
earnings in 1898. It is difficult to recon- - 
cile their present contention with the 
statement in Exhibit IV. It is signifi- 
cant that defendant No. 130 has not ven- 
tured into the box to explain the various 
statements in these documents. Defend- 
ant No. 129 who is the younger brother of 
defendant No.'130 has been examined as 
a witness. His evidence,is that he was 
away for some years and that he did 
not know what happened during that 
time and that he built’ the house before. 
1901. Exhibit is a kararnama dated 
13th October 1900 entered into be- 
tween him and his partner which shows 
that the trade he was carrying on, re- 
sulted in loss. He must have been quite 
a young man before 1900 and very strong 
evidence is needed in order to make out 
that he built the house out of his earn- 
ings. His evidence is not satisfactory 
and cannot be accepted. Reliance is 
placed on the recital in Exhibit I that , 
there was a building on the site sold. 
It is argued from this, that the building 
must have existed before the date of 
Exhibit I and that that could only have 
- been put up by the defendants Nos. 129 and 
130. In the first place there is no satis- 
factory evidenee as tothe nature of the 
building on the plot conveyed under 
Exhibit I. The word is ‘Gettikattadam’ 
which may mean a small shed or a house, 
and even if there was a building on it, 
it does not follow that defendants Nos. 129 
and 130 must have built it. It is urged 
that inasmuch as the value of the build- 
ing was not taken into consideration 
at the time of the sale, Exhibit I, and 
Exhibit B-were never intended to take 
* effect, No doubt-what was sold under 
Exhibit and Exhibit B was the- site 
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` and it. is very probable that when there 
was a dispute between the zemindar 
ànd the villagers, a number of people 
in order to make «ut title put*tup small 
Mjildings to show possession and enjoy- 
. ment. But that would not confer any 
right against the zemindar. The dis- 
tinct finding in the suit: is that the 
trespass was within ten years before suit. 
Exhibit ` XII under which the defendants 
Nos: 40'and 50 cJaim title to the plot was 
executed by the Kottayur Vallambars 
on 18th January 1893. So no inference 
can'be drawn against the bona fides or 
the binding nature of Exhibit B from 
the mere fact that the villagers put up 
small buildings on the land in dispute 
in the suit and agreed to have it par- 
‘celled out among themselves. It is a 
significant fact’ thatthe 61st defendant 
' took. two documents, Exhibit I and Ex- 
hibit: B, from ehe persons who claimed: 
title to the land under *the Kottayur- 
Vallambars, Exhibit D is an award 
made by some arbitrators in consequence 
ofa dispute between the 50th defendant 
and the 6lst defendant as regards the 
triangular plot in which, there is a. 
statement that Annamalai. Ambalam and 
his son Vellayan Ambalam, defendants 
Nos. 61 and 130, admitted that their land 
on which they built the house was sold to 
them. by Chinnayyan Ambalam, 50th de- 
fendant. The stofy now told that the 
fatherlived away from the fàmily is in- 
, consistent with the recitals in these-docu- 
ments and the present contention that 
the defendants Nos. 129 and 130 got the. 
plots on partition or that-they acquired 
it independently of their father was nevér 
put forward before. Taking all the cir- 
cumstances into considération I hold that 
the rectangular plot wag purchased by 
the 6lst defendant from the defendants 
Nos. 40 and 50 under Exhibit B during the 
pendency of the suit and the triangular 
plot never belonged: to the 61st defendant 
or his sons. Š: Í 


. It. is contended that the defendants 
Nos. 129 and 130 have acquired a title to 
the plots in guestion by prescription. It 
is difficult to see how they could have 
acquired a title by prescription. 
finding inthe case is that the trespass 
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by,the defendants was within ten years .° 


before thé suit. So they could not have 
acquired by prescription a title against 
the zemindar before. the date of suit. 
-They could acquire a title by prescrip- 
tion only if the plots were not included 
in the suit or the persons in real occu-’ 
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pation ofthe plots were not made parties - 


to it. There is nothing to show that 
the father was not'in possession of thia 
rectangular plot. There is nothing to 


warrant the supposition that thé plaint-. 


iff8 omitted to make the defendants . 


Nos. 129 and 130 parties to the suit when 
they were in exclusive possession of that 
plot and that they made 61st defendant’ 
& party who was not in actual possession. 
The defendants never pleaded that their 
title was traceable to trespass by them 
and that the father was not in. occupa- 
tion of the plot. 


piece of land claimed by the plaintiffs 
and decreed to then as the plan attached 
to the decree shows. The onus is very 


heavily on the defendants to show that’. 


The plots in question. 
ate admittedly parts of the extensive - 


they were in exclusive occupation of the. 
plots before the suit and that the plaint- 


iffs failed to make them parties. They 
have not been able to discharge the onus, 


and I have no hesitation in holding that. 
-they were not in éxclusive possession ` 


of the plots in dispute. On the.other 


hand, the evidence on mécord supports ` 


the contention that the father was in 
occupation and'that- he claimed title to 


them -under- Exhibit B. A numbér of' 
union receipts are produced for the pur- 
pose of-showing that defendant, No. 129 


was. in occupation to the exclusion of the 
father, . Union receipts.are not in the 
firs& place evidence of title and the pay- 


ment of union tax does not show that, 


the person who pays it must necessarily- 
-bein occupation. It is next contended 
that defendants Nos. 129 and, 130 aré not 
the legal representatives of the Glst de- 
fendant' and the decree against the father 
cannot be executed against the. sons. 
Mr. Srinivasa Iyengar fairly. admitted 
that if it be held that the 61st defend. 
ant was sued in a representative cha- 
racter, his clients would be bound by 
the decree and they could not- resist 
execution. But his-contention is that 
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there-is no evidencé to show that the 
father was sued in a representative capa- 
city, did that the- defendants Nos. 129 and 


130 being undivided mémbers of a joint: 


Hindu family, the decrée against. their 
father alone cannot ‘bind the sops and 


cannot “be ‘executed against them after'- 


the father’s death. Considering -the, 


array of the defendanis in the case and 


‘considering the fact ‘that in'no case 
were the father and sons made parties to 
the suit, the inference can safely be 
drawn that the plaintiffs made the 
managing member of -each family, party 
to the suit and ‘they did not implead the 


defendants in their ‘individual capacity.: 
When asuitis brought in respect of the: 


family property impleading.the father as 
& defendant, the.decree passed. against 
the father binds the sons. The case of 
a managing member other than the 
father may perhaps:stand ona. different 


‘footing. But where there is a dispute 


about, property whigh is -admittedly 
family property and when the father is 


made a party to the suit, it cannot be- 


said that the father is made a party in 
his individual capacity -and not as the 
manager of the family. In. Trevelyan on 
Hindu Law at page 278 there is the 


following  passage:- “The members. 


of a family are all bound ‘by a decree 
obtained ‘bona fide against the father, 
or: other manager, as such manager, 
for s. debt '^fluly . incurred in the 


management `of the property, whether it 


were or were not charged upon the 
family property, and by a sale of the 
family property in pursuance of such 
decree, or ina suit brought against the 
manager of a joint family - business in 
respect of such business,.or in, any suit 
brought in respect of the family property 


, although they were not’ parties to the 


Suit." In Minakshi Achi v. Chinnappa 
Udayan (1), it was held that the decree 


` for maintengnce against, the father which 


gave a charge in favour of the plaintiff 


could be executed against the son after. - 
the death of the father even though the * 


son was, not made.a party to the suit. 


In Kamal Kutti v. Ibrayi (2), it was held - 


8 
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that a decree obtained against the Kar- 
navan of a Malabar tarwad could be exe- 
cuted against the tarwad property. The 
question jn all these -cases is, : what was 
the nature of the suit and what was th 

relief claimed? The mere form shouf 
not be.held to decide the question one 
way or the other. 'lhe contentions of the 
parties. to. the relief claimed and the 
relief decreed should be considered in 
arriving, at a. decision as to whether a. 
person wag made a party.in his individual 
capacity or as representing the family. 
In Sheo Shankar Ram v. Jaddo Kunwar 
(3), their. Lordships-of the Privy Council 
held: “There are-oceasions, including 
foreclosure actions, when the manager 
„of œ joint Hindu family .so -effectively 
representa all other members of the family 
that the. family as. a -whole is bound." 
Vide ‘also Marivittil Mathu Amma v. 
Pathram, Kunnot Cherukot (4). ' In this 
case there is,no allegdtion that the 
father was negligent or acted against 
the interests of the family. He; no doubt, 
remained. ex parte. 'But that does not 
necessarily meari- that he was careless of 
the interests of the family. “All the 
defendants had one common purpose, 
namely, that of claiming the property 
in the guit as the-property of the Kot- 
tayur Vallambars and that the zemindar 
hadno title to it. The defendants did 
not put up-separate defences, and, they 
had: -only a common defence. The mere 
fact; therefore, of the, 61st-defendant re- 
maining-ez parte, does not lead io the 
inference ‘that he was either careless 


or indifferent to the interests ‘of the ' ` 


family. When a. number of. defendants 
have a common interest, and when the 
contest is carried on by some of, them 
against the claip- of the plaintiff bona 
fide the'' defendants. who are ez parte 
are as much. bound by. the. decision in 
ths case as those who are not -ex parte, In 
Gopalacharulu v. Subbamma (5), it was 


. Cas. 504,- 36 A -383;.18 C. W: N. 968 
: 175; (1914)M. W. N. 593; .1 L. W. 615 
J. 282; 12 A. L-J. 1173; 16 Bom. L. R. 810 
m SU : OR 

30 M: 215; 17 M. L. J 377; 2 M. L. T. 31. 

55 Ind. . 981; 43 M. 487; 38 M. L. J. 493; 
135; 27 M. L, T. 9319. — LAE. 
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held: “A decision in a suitinstituted and 
conducted bona fide by some only of the 
‘Agraharamdars of a village against the 
vemindar and the,other Agrakaramdars 
(gr a declaration as to the Kattubadi 
payable by them to the zemindar, is 
Tes judicata against the representative 
of a Agraharamdar who was a defend- 
‘ant, -but died pending the appeal 
and whose legal -representative was 
- accidentally - qot brought on record 
“either in the appeal or the second appeal." 
This case and the case in- Sheoshankar 
Ram v: Jaddo Kunwar (8) are clear 
authorities for the position that if by 
mistake or oversight persons: who' have 
` an interest in the property in dispute 
are not joined as parties but a person 
or persons who could represent the in- 
terest of such-persons are made parties, 
the decision would bind all those who 
have an integest in the property. It 
‘must be sointhe case ef an undivided 
joint Hindu family. Canit be rerson- 
ably contended that if children -are born 
to the members of the joint Hindu family 
during the pendency ofa suit extending 
-over- saveral years, the shares of the 
after-born children ‘are not bound inas- 
much as they are not ‘parties to the 
puit. It is very strongly urged that 
‘section 53 of the Civil Procedure Code 
“applies: only. to money decrees and that 
-ifa decree is passed in respect of family 
‘property n the father it cannot 
Þe - executed against the sons. It is 
very difficult to see how if the decree 
binds the members of the joint family 
it cannot be executed against them. 
Mr. Srinivasa lyengar's contention is 
that a, separate suit should be brought 
for enforcing the decree. Under O. XXI, 
Y. 35, possession can be taken’ from all 
arsons who are bound by the decree. 
ut itis urged that section 53 should 
be read as applying only to money 
‘decrees passed against the father which 
could be executed against the sons or 
other descendants. Sectton 53 is a new 
section which explains the expression’ 
“legal representative’ contained in 
section 50., It was intended, to recon- 
cile the conflict of view that existed 
between the Bombay and tlie Madra& 
High Courts,. It is in these terms: 
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“For the purposes of section 59 and... 
section 52, property in the hands of 8 son: 
or other descendant which is liable 
under Hindu Law for the-paynient-of the 
debt ‘of a deceased ancestor in respect 
; of which a decree has been passed, shall 
be deemed to be property of the deceased 
which has come to the hands of the son or 
other descendant as his legal representa- « 
tive."- As I understand the section if the 
property is one which is liable under the 
‘Hindu Law for the payment of a debt of 
& deceased ancestor that property shall 
be deemed to be property which has 
come to the hands of the son or other 
‘descendant as his legal representative: 
The contention of the respondent would 
‘necessitate the addition of the words. 
“Tn respect of the decree so obtained.” 
There is no warrant for adding these 
-words, and it must be held that where 
a decree is passed against the father in 
respect of property which would ordi- 
narily be liable wader the Hindu Law for 
the payment of his debt that that pro-' 
-perty is the property of the deceased in 
the hands of the son or other descend- 
ant for the purposes of sections 50 and 
52. Great reliance is’ placed by the 
respondahts upon a. decision of the , 
Bombay High Court in Chunilal Harilal 
v. Bai Mani (6).- In that- case ‘a decree 
for injunction. was sought to be -exeeut- 
ed against the surviving co-parceners, 
who were not parties to the decree. It 
was held: that the surviving co-parceners 
.were, not bound by the decree, for on 
no construction of the term "legal repre- 
sentative,” could the members ofa joint 
Hindu family be brought within -its de- 
finition as contained in section 2 (11) 
of the Civil Procedure Code. ` Heaton, J., 
in the. course of his delivering the 
judgment observes ^as follows: “The 
decree-holder justified his right to do this 
:on the ground, the only possible ground 
that he could take, that the sons were 
the legal representatives of the persons 
‘against whom the decree was obtained, 
. There is a definition of the expression 
‘legal representative’ in the Code of 
Civil Procedure. The sons here certainly 
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descendant of-the deceased ancestor. -If 


do not fall within the méaning -of 
that definition, They do not in law re- 
present the estate ofa deceased person 
and they are not persons on whom has 
devolved the estate of a person sued in a 
repegentative character. So long as #hey 
do not come withinthe definition of 
‘legal representative’ then of course it 
‘is futile for the decree-holder to refer to 
section 50 or section 52 of the Code. But 
‘itis argued that section 53 gives to the 
decree-holder inthis case a legal right 
to enforce the injunction against the sons 
‘of the brother; and that might be so if 
section 53 were purely descriptive of the 
kind of property which was deemed to 
be property ofthe deceased which has 
‘come to the hands of the sons or other 
‘descendants as their legal representatives. 
If that section were purely descriptive 
and not limitative, then there would be 
force in the -contention I am consider- 
ing. But I think it is limitative as well 
as descriptive.", With atl respect to the 
learned. Judge I am unable to agree with 
their view that section 53, Civil Procedure 
Code is limitative and not descriptive. The 
judgment can, however, be supported on 
the ground that injunction is purely a 
Ipersonal remedy and a decree for in- 
Junction obtained against. the father's 
apprehended interference with the plaint- 
iff& property cannot bind the sons who 
are not parties to the suit. This decision 
has been followed in Dwarka Das v. 
There the brother 
of a deceased member of a joint Hindu 
‘family was sought to be brought within 
‘the’ definition of the expréssion “legal 
representative." It was held that he was 
not his legal representative. "Thé case 
has no application to the facts of the 
present case. It is well settled that a 
decree against a member of a joint 
Hindu family cannot be executed after 
his death against the family property 
in the hands of the other members unless 
he was sued'in a representative capacity 
but where the dispute is about property 
which is liable to be sold for payment 
of the debt of a decéased ancestor a 
decree against him in respect of that 
property is binding upon the son or other 


(7) 61 Ind, Cas. 628; 2 L. 114; 3 L. L, J. 349, 
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the property could be made liable for 
the debt of a deceased azicestor it- is 
difficult to see why a decisionin respect of 
such property should not be held to' bà 
binding upon persons who are the de- 
scendants of such ancestor.. The posi- 


tion of a father is different in several. 


respects from that of an ordinary manager 
of a Hindu family, and in view of that, 
the law allows execution.of a decree 
passed against the father against joint 
family property in the hands of the sons, 
the limitation" being that the property 
should be such as would be liable for 
the payment of his debt. In Sahib 
Thambi Marakayar v. Hamid Maraka- 
yar (8) it was held: “The general 
rule of law, undoubtedly, is that in 
suits - where one person is allowed 
to represent others as defendants in 
& representative capacity any decree 
passed can bind fhose othersonly with 
respect to the próperty of those others 
which he can inlaw represent, and no 
personal decree can be passed against 
them, although the parties on record co 
nominee may be made personally liable. 
This is the principle applied in suiis 
against a Hindu family as represented by 
its managing member and in suits to 
‘which O. I, r.8 of the Civil Procedure 
Code, 1908, is applicable.” In this 
case taking all the circumstances 
into consideration, I have no hesita- 
tion in holding that the father, 61st de- 
fendant, . represented the family. The 
defendants Nos. 129 and 130 cannot object 
to the execution of the decree on the 
ground that they were not -parties to 
the suit. The decree was passed in 
respect of the family property which fhe 
father could sell and which is liable to 
be. sold for his debts. In this view also 
I hold that the contention of the respond- 
ents must fail. In the result the appeal 
is allowed with costs in both Courts. 
Spencer, J.—Mr. Srinivasa Ayyan- 
gar conceded that if'the respondents 
were bound by the judgment in O: 
8. No. 68 of 1901, as they must be if 
they claimed throught the 61st defendant, 


. (8) 12 Ind Cas. 1008; (1011) 9 M. W.N. 834; 92 
M.L. J. 109; 10 M. L, T. 515; 6 M, 4h o a 8 
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they could not: set up any title -by ad- 
verse possession, f 
But he argued that there was no proof 
that the 6lst defendant wag other than 
a trespasser, and secondly, that there 
was no authority for holding that 
^ decree obtained against the manager èf 
& joint family, other than à decree for 
the recovery of & debt, could be executed 
against the members of that family who 
gucceeded tó the family property by sur- 
' vivorship unless they were parties to the 
decree. f 
. . On the facts it seems to be clear from 
` the admission of Meyappan (129th ree 
spondent) at tbe enquiry in the lowe: 
Court, from the admission of Vellaya 2 
(130th respondent) in prior proceedinf;8 
(Exhibits E and D) that the disputed site 
was ancestral property acquired by pit- 
chase and partitioned between the 6st 
defendant (Annamalai) and his sons 
(129th and *30th respendents); and from 
the statement of Chinziah Ambalam (50th 
defendant and P. W. No. 2) and. from 
Exhibits B and I. It appears that the 
purchase was made pendente lite from 
‘the 40th: defendant and another: wha 
themselves purchased from the Kottayur 


"Vallambars who set up rights ‘opposed 
to those. of the zemindar of Sivaganga in 

uit. : 
p the father of respondents Nos, 129 
and 130 and the Kottayur Vallambars were 
all litigating. bona fide under the same 
title, all, including the 61st defendant's 


gons, are equally bound by the result [vide 


Gopalacharyulw V.. Emmani. Subbamma. 


OJ CM 
The point of law as to execution based. 
upon Beaman and Heaton, JJ.s judg- 
mente in Chunilal Harilal v. Bai Mani (6) 
is & very Strange and novel one to mind. 

- Those learned Judges declare that sec- 
tion 53, Civil Procedure Code, is limitative 
and not descriptive.. With due respect I 
can see no justification for limiting the 


. word ‘deeree’ in gection 53 to that class of : 


decrees which are known as money 
- decrees. The limitation in section 52 is 
express. But section 53 refers both to 
gection 50 and section 52, seeing that 
when the Leginlature intends to make a 
limitation, the same is clearly expressed, 
as it is in section 52, there is every 


INDIAN CASES, `` 


eye [1954 


reason against implying such limitation , 
when itis not expressed im section 50. 
Ifthe word 'decree' is to be understood a8 
used in that limited sense in section 53, 
how isitto be understood in sections 49 
and 50? Nobody has ever hitherto thought 
of suggesting that no other decree 
except, decree for money can be trans- 
ferred or can be executed against legal 
representatives of judgment-debtors. ` 

. In Kamal Kutti v. Ibrayi (2), Benson, J., 
observed pointedly that if members'of a 
family are bound by a decree obtained 
against the manager it was difficult to 
see on what principle they could be 
treated as strangers to the decree for 
the purpose of execution. If the decree 
could be executed against them, this im- 
plied that, they wére parties or represent- 
atives of parties. In -—Anantanarayana 
Pattar v. Swaminatha Iyer (9) a decree for 
the recovery of immoveable ‘properties 


‘obtained against a fathef of a family 


governed by Mitakshara Law was held 
to be executable against the sons. 
In Sahib Thambi Marakayar v. Hamid 


Marakayar (8) it was stated that in ‘suits 


against a Hindu family as represented by 


its managing member any decree passed 


would bind those others with respect 


'to.their property which he can in law 


represent. 

It is unnecessary to multiply authori- 
ties. It seems too obvious a proposition 
to require to be supported by & series of 
decisions. I agree with my learned 
brother that the lower Court's order 
cannot be supported and that the appeal 
should be allowed with costs in both 
Courts. i 
Y. N, V. 


Appeal allowed. 
VAS ORE t 

(9) 25 Ind. Cas 221; 1 L W. 43; 16 M. L it 
163. ; : 
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‘ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 438 or 1923. ' 
_ September’ 18, 1923. : 
' Present: —Mr.-J ustice Sulaiman. 
TULA RAM—APPLICANT i 
` veraus h 
EMPEROR-—O»rosrrB PARTY: 

' Penal Code (Act XLV of” 1860), s8. 192, 415; na 
àll—Debtor sending insured letter to -éreditor con- 
taining ‘waste paper Fabricating -false evidence— 
Cheating. 

Accused who owed .a debt to the’ complainant 
sent an insured letter to the latter containin 
certain valueless papers. The letter was receiv 
by the complainant and on discovering that- in- 
stead of containing money it contained papers 


which had nó value atall, he charged the accused ' 


With an offence under’ section 417 read with sec- 
tion 511 of the Penal Code: 
eld, that the act of the accused did not fall 


within the definition contained in section 415 of, 


the-Penal Code and he was not, therefore, guilty 


of the - offence with which he was charged. 


A ‘person who attempts to cause a ciroumstance 
to exist, intending that such- circumstance may 
appear in evidence in a judicial proceading or 

taken by law-befdte a public servant 
or before an arbitrator, and such circumstance, so 
appearing in evidence, may cause a person who 
in such proceeding is to form an opinion upon the 
evidence to entertain an erroneous opinion on any 
pone material to the result of the proceeding, would 

° gulity of an attempt to-fabricate, false evidence 
within the ‘meaning ‘of section 192 of the Penal 
Code, but his act would not fall within the pur- 
view of section 417 of the Oode. [p. 994, coL 2] 

Oriminal revision from an order of 
the Sessions Judge, Moradabad, dated 
the 24th July 1923. . 

- Mr. S. N: Mukerji, for the Applicant. 


The Assistant Government Advocate, 


Mor the Crown. 


occasions from the complainant. 


JUDGMENT.—This is an applica- 
tion in revision from aconviction under 
section 417 read with section 511 of the 
Jndian Penal Code. ` 
` The facts as found by the Courts 


below, about which in révision there' 


cannot. be much dispute, are as fol- 
lows:— 

` Some five -years ago the accused had 
borrowed Rs: 562-8 as loans on different 
'The 
complainant was ‘asking for the Le 
mentof the loan, and it is said thata 
Berious demand was made for the return 
of this money last year. The accused 
is said to have made promises to re- pay. 
Sometime before the alleged ‘occurrence, 
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'. tered cover. 
: cused admittedly sent -a° registered and 
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it is ales in. evidence, that he sent a 
letter to the complainant saying that he 
would be sending money under a regis- 
‘On the 8th of March the ac- 


ured cover to the address of the com- 
ainant. When this cover was received 

y the complainant he did not open it at 
the Post Office but took-it home and open- 
ed it in the presence of a number of wit- 
nesses. On opening it he discovered 
that instead of five Governnfent Currency 
Notes of Rs. 100 each, there were- five 
khilafat bonds, which are of course of no 
money value. Onthis he reported the 
matter to the Post Office, which was 
followed by an enquiry. During the 
enquiry the accused’s statement’: was 


- taken, as itis fully borne out by Exhibit 


H, and in that statement he put forward 
the story that as a matter offact he had 
sent Government Ourrency N Votes and not 
the khilafat bondg. 

He was put on his trial - and the charge 
framed against him was worded. 88 
follows:—that he "on the 8th of March 
1923 at Moradabad cheated Krishen Das 

al by dishonestly inducing them 


' to: receive and accept the insured letter, 
Exhibit H, containing -Islamic. Unity 
‘Bonds which they would.not have ac- 

. cepted if they were not so misled and 


caused them damage. 

It isto be noted that there was no 
charge ofany attempt to cheat the Postal 
Authorities. The Trying Magistrate con- 
victed the accused under section 417, 
but on appeal that conviction was altered 
to one «under section 417 read with 
section 511: that is to say, an attempt to 
cheat. 

The question for consideration in this 
revision is whether on the facts stated 


above the accused. has been rightly 
‘convicted of the offence of attempting to 
‘cheat, 


The learned Sessions Judge has also 


sent up a Reference , recommending. that 
the sentence of three months’ rigorous 


imprisonment and a fine of. Hs. 200 


should be enhanced. In his judgment 
. he has relied on the decision of a case in 
the Patna High Oourt,, decided. by ‘a 


Bivision Bench of that, Court, which 
is to be found reported a8 Sadho Lal 


994 — ^ 
“TULA Bát V. EMPEROR. I 
v. King-Emperor (1) The facts “of 
that case I must say were very much 
' similar to the facts of this-case, and 
the learned Judges of the Patna High 
Court: upheld , the  convietion under 
section 417 read with section 511. 
> It is obvious that no question of y 
- offence of any actual cheating havidg 
been committed arises in this casa 
Under section 415 of the Indian Penal 
Code mere deceiving a person fraudu- 
lently is not sufficient unless that decep- 
tionis coupléd with dishonestly induc- 
ing that person to deliver any property 
to any person, or to consent that any 
person shall retain any property, or in- 
tentionally inducing the person so deceiv- 
ed to do or omit to do anything which he 
would not do or omit to do if he were 
not so deceived, and which act or omis- 
sion is likely to cause damage or harm 
to that person. It is conceded that in the 
present case no offence of cheating was 
committed. ° 
~ I have then to see whether the accused 
can be convicted of an attempt to cheat. 
Therecan be no doubt that the sending 
of these worthless bonds was not by way 
of a mere joke. In his statement before 
the Postal Authorities, as well as in his 
defence atthe trial, the accused stuck to 
his story. that he had in fact sent Govern- 
ment Currency Notes. In cases of this 
kindone may very well imagine that the 
‘objéct is to cheat the Postal: Authorities 
and try to recover the amount for which 
the contents were said to have been in- 
sured. But that is not the offence with 
which the accused has been charged. I 
may, therefore, leave that possibility en- 
tirely out of account. 
The question to beanswered is whether 
the accused did attempt to cheat the 


complainants, and if spin what way. It. 


cannot be imagined that the accused ex- 
pected that on the receipt of these false 
notes the complainants would be induced 
‘either to give a valid discharge of his 
debt, orto grant him any receipt, or to 
deliver any property to him, or to consent 
to retaining any property. : 

The point to be further considered ig 
whether the object was not to induce the 
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complainants to do or omit to do anything 


which they would not have done or-omitt- 


ed to do. The only possible suggestion 
that has been made, and that can be 
made, is that by these means of fraud the 
accused hoped that when a suit for re- 
covery of the debt was instituted, he 
would have in substance some sort of evi- 
dence to bolster up a defence that the 
debt had been discharged. I cannot-seé 
how on receipt of these false bonds the 
complainant would have been prevented 
from bringing a suit altogether. The 
mere fact that a cover insured for a cer- 
tain amount is sent raises no presump- 


. tion in law that cover contains the neces- 


Sary amount of Government Currency 
Notes: It is, therefore, not easily con- 
ceivable what is the thing which the 
complainant would have done or omitted 
to do ifthe fraud contemplated by the 
accused had succeeded? The only thing 
that can be ‘said is that the accused 
imagined that he would have had some 
sort ofa proofthat the debt had been 
paid off. 

If, however, that be the view, the offence 
that the accused committed ` was an at- 
tempt to cause a circumstance to exist, 
intending that such circumstance may 
appear in evidencein a judicial proceed- 


‘ing or proceeding taken by law before 


a public servant or béfore an arbitrator, 


and such circumstance, so appearing in- 


evidence, may cause à person who in 
such proceeding is to form an opinion 
upon the evidence, to entertain an erto- 
neous opinion on any point material to 
the result of the proceeding. Then the 


‘offence would be an attempt to fabricate 


false evidence within the meaning of 
section 192 of the Indian Penal Code 


The eccused however has not been charg- 


ed with any such offence. 

The judgment of the Patna High 
Court referred to by the learned Sessions 
Judge does not clearly ,set forth the 
grounds on which the learned Judges 
thought that the case fell under section, 
417 read with section 511. In the pre- 


sent case Lam of opinion that it is im- ' 


possible to say ‘that the complainant 
would have been induced to do a thing 
or omit to do a thing in consequence o 
what was done by the accused, 


\ 
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` HMPRROR v. CHARLES JOHN WALKER. 


In this view of the matter I hold that Code, by the Sessions Judge of Poona 
-no offence under section417 read with ‘in the case of one Private, C. J. Walker 
section 511 was committed. Of course’ belonging tothe King’ s Shropshire Light 
I do not mean to say that no offence of Infantry Who was charged before a Jury 
any kind whatsoever was committed. I ¿with culpable homicide under section» 
-accordingly allow his applicatio, set (804, Indian Penal Oode, and was ac- 


F 


` -aside the conviction -and sentence passed quitted by a unanimous verdict of the 


on the applicant and acquit him ofthe *Jury: There is no dispute with regard 
offence with which he was charged. He to the facts which preceded the unfor- 


-Bhould be released at.once, and the fine, 
if paid, be refunded. 
Z. K. Application allowed, 


:BOMBAY HIGH COURT. 
ORIMINAL REzFBERENOE No. 19 or 1994. 
. April 30, 1924. 
Present:—Sir Norman Macleod, KT., 
- Ohief Justice, and Mr. Justice 
. Fawcett. - 
EMPEROR—PROSEOUTOR 


` j versus . 
. OHARLES JOHN WALKER— 
AGOUSED. 

Criminal Procedure Code (Act V of 1898), ss. d 


307 —Penal Code (Act XLV o of 1880) = $04, 8 
—Sessions trial—Judg u d s 
tween—Reference ad "id. ies G y, cedure— 


Charge under s. 804—Conviction under s. 804A, 
legality of. 
. It is only when, as a matter of fact, the High 
Court is of opinion that the verdict of ‘the Jury is 
pervefse that it is entitled in a sesama under 
section 307 of the Oriminal ode, E 
place its own opinion on the ayidenoe -8 against 
primon of the Jury. [p. 996, cols. 1 & 2.] 

mperor v. Swarnamoyee Biswas, 21 Ind. Cas. 
900: 41 O. 621; 14 Or. L. J. 660, relied on. 

Where an accused person is charged with an 
offence under section 304 of the Penal Oode, it is 
competent to the Sessions Judge, and to the h 
Court, on & reference under section 307 of thé 
Oriminal Procedure Oode, to convict the accused 
of an crane under section 304A. of the Penal Oode. 
[p. 997, coL 1] `- 

Emperor v. .Ramava Channappa, 28 Ind. Cas. 
641; 17 Bom. B. R. 217; 16 Or. L. J. 305, fol- 
lowed. 

' Criminal reference made by the Ses- 
sions Judge, Poona, 


Mr. S. S. Patkar, Government Pleader, 


for the Orown. - 
Mr. Velinkar (with him Mr. T. J. 
Apte); for the Accused. i 
JUDGMENT.—This a Reference un- 
der section 307, 


Oriminal Procedure 


e 
^ 


` ‘soldiers 


tunate death of a villager. Three 
soldiers in company with the accused 
went out of Poona on a shooting expe-. 
‘dition. At the village of Lohogaon there 
was a dispute over a bird which had 
"been shot by one of the soldiers. They 
‘asked a villager to take it out ‘of the 
tank ‘where it had fallen. The villager 
refused. In consequence one of the 
Sharman, got annoyed and 
struck the villager on the chest and face. 
The villagers became threatening, so that 
his companions advised Barman to run 
away. He went? off, while the villagers 
asked the remaining soldiers to give 
their names and addresses. As, however 


' ^ no one could produce any writing ma- 


terials that could not'be done, and the 
Boldiers proceeded to' make their way 
‘towards Poona. Inthe meantime Shar- 
man had been caught, and hearing of 
this the other soldiers made attempts to 
find out where he was. Apparently the 
information given to them with regard 
to the whereabouts of Sharman was 
wrong, 80 they determined to go back 
to Poona. They were being followed by 
the villagers when the accused turned ` 
round and fired his rifle from the hip 
killing & man about eighty feet away, 
There were three alternatives td be con- 
sidered. Either the accused intended to - 
pull the trigger, and in that case he 
might either have*known that the rifle was 
pointing in the direction of the man who - 
was hit, and that the bullet would most 
likely ‘hit him, or he did not know that 
the rifle was. pointing at any of the 
villagers and only intended to frighten 
‘them, or thirdly as “he swung round his 
finger may have pressed against the trig- 
ger with the result that the rifle’ went 
off without any intention on, his part. 
There is nothing in the evidence to point 
conclusively to any one of these alterna, 
tives. I should say. that- it was most 
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unlikely that the accused would have 
„pointed the rifle:at one of the villagers 
knowing th&t the consequence of such 
action would: he most disastrous. It 
Seems to me also that, as the accused 
ad fired in the air some time previousl 
in order to frighten the villagers, it wa: 


unlikely that later he would have inten- 


tionally fired a shot with his rifle held 
level from the hip, because if he did so 
he must have known how great the risk 
was of hitting one of the villagers, con- 
` sidering how close they were. There 
are no circumstances’ from which we 
can presume that the accused either 
deliberately intended to hit, fatally or 
otherwise, one of the villagers who -were 
following the party, or took the risk of 
firing a shot in such a manner in the 
hope that it would frighten the villàgers 
‘and not hit one of them. I think it may 
be presumed, that before going out on 
a shooting expedition, seldiers are given 
instructions that‘ they* must -avoid dis- 
putes withthe villagers, and that in no 
case should. they intentionally fire off 
their weapons with the likelihood of any 
of the villagers being hit, except in the 


very last extremity in order to save their 


lives from a murderous assault. Con- 
sidering, therefore, that there ‘are three 
alternatives, and' certainly the probabi- 
lities of the case are rather more than 
equally balanced in favour of the last 
alternative that the gun went off: by 
accident, it would be impossible for us; 
- on a reference under section 307, Ori- 
minal Procedure Code, to- interfere with 
the unanimous verdict of the J 
The Judge may have thought that the 
verdict was manifestly wrong. - He ought 
not to have made: the reference unless 
he thought so. But cansidering all the 
vircumstances, we cannot possibly say 
that the verdict of the Jury ‘was 80 
wrong in this case that it amounted to 
8 perverse verdict, and thatis what the 
words “manifestly wrong" were held to 
mean in the ease of Emperor v. Swar- 
namoyee Biswas (1). It is only when, 


as a matter of fact the Court can be of 


opinion that the verdict of the J ury is 
perverse that this Court is entitled. in 


kr ee een Cas. 900; 4l O, 621; 1 Or, L, Jv 
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a reference under section 307, Oriminal ° 


Procedure Code, to place its own opi- 
nion on the evidence against the opinion 
of the Jury. 

A point was taken in the argument 
thatethe Reference was not competent be- 


cause the accused had not been charged ' 


with an offence under section 304A, 
and the answer to that depends upon 
whether the accused could have been 
convicted under section 304 A although 
the charge framad and placed before 


the Jury was under section 304, Indian ' 


Penal Code. There. is direct authority 
that a Reference in such circumstances is 
competent, in the case of Emperor v. 
Ramava Channappa (2). The. accused 
was there charged with murder, and in 


the course of his charge to the Jury the, 


Judge pointed out that although there 
"was: no separate charg® under section 
304A, Indian Penal Code, it was open 
to the Jury to find a verdict of ‘guilty’ of 
an offence under section 304A, and an 
acquittal under the charge of murder, 
With that direction in their minds the 
Jury came to the conclusion. by à ma- 
jority of three to two that the accused 
women were not guilty of any offerice 
whatever. The case, therefore, was on 
all fours with the present case where 
the Sessions Judge directed the Jury 
that they could convict the. accused 
under sectien 304 A. On the reference the 
Judges in that case were of opinion that 
-there was no doubt that the deadly stuff 
was deliberately administered to the man 
by. his. wife with the connivance of her 
mother, and it seemed to them that to 
deal in that way with. a most deadly 
form of poison as a love potion was to 
act both rashly and negligently in what- 
ever walk ‘of life the person so doing 
might be. - Then it was argued, as it was 
argued in this case, whether section 307; 
Oriminal Procedure Code, permitted the 
High Court to convict under section’ 304A; 
because of the fact that there’ was no 
charge under that section at the trial 
and the Judges held that, as ‘it- was 
open to the prostcution to bring. the 
accused. to- trial on charges under 
section 304 and under section 304 A, it, 

(2) 28'Ind, Cas, 641;. 17 Bom. L. R. 217; 16 Cr. Th 
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followed from the provisions of section. 


237, Oriminal Procedure Code, that, al- 
though the charge under section.304 A 
was not formally made, it was open-to 


the'Court:to.convict under that sec-, 


tion. Here;in this case, asI have painted 
out, assuming: that the- accused intended 
to pull the trigger, the- shot was eitHer 


aimed or unaimed and the offence would: 


come under section 304 if it was aimed 
and under section 304A if it was un- 
aimed. Therefore it would be compe- 
tent to this Oourt, if it agreed with the 
Sessions Judge, to convict the accused 
under section 304A.  - cae 
For the reasons given we agree with the 
unanimous verdict of the. Jury of ‘not 


guilty’, The accused will now be: re-- 


leased. OPE 
i Z. K. - Accused acquitted, 
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Held, that inasmuch as, he had never made a ` 
demand for one month's pay in lieu of notice, . 
and the payment had been made to him against 
his wishes, it could not be held “that -he had 
been guilty ofthe offence of cheating. [p. 998, col. 2; 
p:999,coL 1]. . — ° 
L Oriminal revision 
khe Sessions . Judge, 
- the 24th July: 1923. 
- Messrs. Gulzari Lal and 
Prasad, for the Applicant. ` ` ] 
The Assistant Government Advocate, 
for the Crown. . 
.JUDGMENT.—This is à criminal. ` 
revision from a conyiction under ‘section 
420 of the Indian Penal Oode. 
The applicant Sarda Saran was a tem- 
porary clerk at Lucknow, and took leave 
from the 23rd of January 1923 till the 
— 31st of January of that year. While he 
was on casual leave he went to Cawn- 
pore: and: was appointed a permanent 


from. an order of» 
. Cawnpore, dated | 


Ram Nama 


- » Head Clerk of the Oawnpore Canton- 


"S 


. ALLAHABAD HIGH COURT. 
OrIMINAL Revision No. 459 or 1923. 
-October 8, 1923. | 
Present:—Mr.-Justice Sulaiman. 


" 


SARDA SARAN—APPLICANT —.- 


EMPEROR Orrostra 
—OpposITe PARTY. 
Penal Code (Act XLV of 1860), 8. 420—Cheating, 
what — consttutes—Payment made to : 
og aai hs wishes—O fence. * 
-'Inorderto convigt a person fi ati it i 
necessary à cony ç p . for cheating, it is 
. connection between the deception practised on the 
complainant and his being induced to part with 
ius property. = tie connection is too remote or 
e ce of cheating ' 1 
complete. [p.998,coll] . + US 2 x RE 
Accused, who ‘was ‘a temporary clerk in’ a 
I Government Department and was on casual leave 
took up another ‘appointment under Government 
in another town. While he was holding the latter 
C La his leave expired shortly after he was 
formed at the latter place that he was ineligible 
for a permanent appointment. Thereupon he rc- 
presented to his superior officer in the, appoint- 
ment which be was then- holding that he “had 
resigned his fftat t, and if he' was not retained 
in service, he would suffer considerable loss, and 
he offered even to accept an inferior position to tke 
one which he was then occupying: His prayer 
however, was not accepted and his sorvices were 
dispensed with on payment of one month's pay ‘in 
lieu'of notice. He.then went.to the office where 


4 


Y 


he held his previous appointment and obtained. 


an extension of leave and restoration to hi 
-and drew that month's pay again. "Ou hone cis 
^ he wag charged with the offence of cheating: - 


hat there is an approximate, 


ments by a Temporary: Cantonment Magis- 
trate.. He applied to the Lucknow Au- 
thorities. for.an extension of his leave 
but originally this leave was not grant- 
ed. Itis. not disputed that’ his casual 
leave expired on 3lst of January 1923. 
On -the 2nd of February 1923 he had 
been” informed that he was ineligible 
under the rules for a permanent appoint- 
ment, : <A 
- Captain’ Pocock, prosecution witness No. 
` 3, states that he told the accused that he 
could not consider his retention’ in the 
Cantonment Magistrate's Office, whereon 
the accused infórmed him that*he had: 
resigned his post in the Military Ac- 
counts Department, and that it: would 
entail considerable loss to him if.he did 
not retain him. He éven "offered ~to . 
accept the position of an apprentice 
clerk. The witness goes on to say that 
as he could -fot retain him in his: 
office, he thought it fit and proper to- 
give him'& month's pay in lieu of notice, 
and adds that. he was induced to do so of 
account of the representation made to. 
him by the accused. . E NE 
The accused took the pay in lieu of 
notice and went'back to Lucknow. It is: 
stated that he then got his leave extend- 
ed and re-joined on the 5th of February. 
«He again drew his pay at Lucknow but 
the clerk-who paid him “has stated that 


, the Indian Penal Code as being commit- D 
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on receipt of it the accused made it clear: 
that he had already drawn his pay for 
the month at Cawnpore and he would 
have to refund one of the two syms. 
On these factsthe accused has been 
eonvicted of the offence of cheating. 
~Cheating is defined in section 415 of 
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ed when by deceiving any person fraudu- 
lently or. dishonestly one induces the. 
person so deceived to deliver any pro- 
perty, etc., and which act causes damage. 

There can be no doubt that deception 
was practised on Captain Pocock. Whe- 
ther it was intentional or not is a matter 
which was to some extent in dispute, it 
being suggested on behalt:of the accused 


` that a8 he had overstayed: his leave he 


— appointment. 


honestly believed that he had lost his 
The question however 
still remains ' whether the accused by 
deceiving Captain Pocock, induced him 
to pay him the salary fgr February in 
lieu of notice. The charge as framed 
was-that he had cheated Captain Pocock 
and thereby dishonestly induced him to 
give him (the accused) one month's pay: 
in lieu of one month's notice, while he 
was actually drawing pay for that period 
from another Government Department. 

- Captain Pocock's statement however 
makes it clear, and the learned Sessions. 
Judgehimself has conceded that admit- 
tedly the accused did not ask Captain 
Pocock to give him the sum of Rs. 145, 
or for the matter of that any other sum. 
‘Captain Pocock’s own statement is that 
the accused requested that he may be re- 
tained, and even offered to accept the 
position of an apprentice clerk. It is. 
manifest? therefore, that the statement, if 
it was knowingly made by the accused, 
was made with the object of inducing Cap- 
tain Pocock to retain hifh in service, or 
at any rate to accept him as apprentice 
‘Clerk. . There is nothing to show that at 
that time the accused even suggested 
n any compensation should be paid to 


-. The question, therefore, is whether it 
can be said that the accused by false re- 
presentation, which he made with the. 
intention of securing ‘his retention as 
Head Clerk or his employment as ane 
apprentice, can be said to haye induced. 
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Captain Pocock. to pay him Rs. 145, 
simply because the Captain on that state- 
ment thought that that was the most fit 
and proper thing to do. - 
‘The case is certainly not free from ` 
ffieuJty. I 
In my opinionin order to convict a` 
erson for cheating,.it is necessary to 
show that there is a proximate connec- 
tion between deception practised on the 
complainant, and his being induced.-to - 
part with some property. If the con- 
nection is too remote, or very indirect, it 
is difficult to see that the offence of cheat- 
ing would be complete. I have, there- 
fore, to see whether the circumstances of 
this case are such as tomake it clear witb- 
out any reasonable doubt that the pay- 
ment of one month’s salary in lieu of 
notice was approximately connected with 
the false representation made by the 
accused. There is no doubt that Captain 
Pocock does say that he would not have ' 
made the paymente unless he had been 
told that the accused had lost his ap- 
pointment. 

The other matter which must have in- 
fluenced Captain Pocock's: mind. was 
the circumstance of the accused's sudden 
dismissal without previous notice. The 
accused certainly was guilty of an at- 
tempt to cheat Captain Pocock in this 
way,that he deceived Captain Pocock 

.and thereby dishonestly attempted to 

induce him to retain the accused in his 
service and thus -do an att which he 
might not otherwise have done. But the 
accused has unfortunately not been charg- 
ed with that offence. - 

What I have to see is whether he can . 
be convicted of having induced Captain 
Pocock to pay him Rs.145 in lieu of notice. 
On the evidence of Captain Pocock him- 
self it is clear that the accused in no way 
suggested to him that he should be paid 
any-compensation. He certainly did not 
ask him to pay anysum. All ‘that he did 
was to request him to retain him in 
service as permanent Head Clerk, or even 
as apprentice clerk. Oan it, therefore, be 
said that the accused induced Captain 
Pocock to pay him Rs. 145? I think the 
case is just on the border line, and it ig 
veiy difficult to say that the accused 

-induced Captain -Pocock to pay him ` 


` 
r 
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* Rs. 145. I am far from saying that 
Captain Pocock would have paid the-sum 
even if he had not been told by the ac- 
cused that he (the latter) had lost his 
appointment. 

I accordingly allow. this applicatfon, 
set aside the conviction and sentenc& 
passed on the accused and discharge him. 
He should be released forthwith, The 
fine, if paid, will be refunded,  ' 

Z. K. Application allowed. 





MADRAS HIGH COURT. 
ORIMINAL Revision Case No. 420 
oz 1923. 
(CRIMINAL REVISION Partition No. 322 
or 1923). I 
February 7, 1924. 
Present:—Mr. Justice Wallace. 
AYYASWAMY AYYAR AND OTHERS— 
AccuseD Nos. 1 To 5—PETITIONERS 


^ versus 
ANNAN THIRUMAL AYYAR— 
COMPLAINANT—RESPONDENT. 

Penal Code (Act XLV of 1860), s. 499, Exception 
9th—Defamation—-Excommunication of member of 
Sabha—Communication to other Sabhas—O ffence— 
Presumption against accused, whether permissible. 

Accused who were members of a Sabha received 
notice of a charge aginst the complainant and 

' called upon the complainant to defend himself, 
The complainant failed to appear to answer the 
charge and was thereupon excommunicated in 
accordance with the usual procedure of the Sabha, 
and the fact of excommunication was communi- 
cated in the manner usual in such cases to other 
Sabhas. There was no publication of the fact of 
excommunication to any person who had nota 
right by virtue of his caste position to know of the 
fact: 


Held, that the publication being in the usual 
course of the duty of the accused, and there 
being nothing ^to show that the accused were not 
acting in d faith in the interests of their com- 
munity, the publéeation was protected by the 
9th Exception to section 499 of the Penal Oode, and 

- the accused were not, therefore, gui of the 
offence of defamation. [p. 1003, tol. 1 

A Criminal Court should pot assume against an 
accused person anything whiqh has not been made 
the subject of proof. (p. 1001, col. 2] - 


- Petition, under sections 435 and 439 . 


of the Code of Criminal Procedure, 
` 1898, praying the High Court to revise 
the.judgment of the Oourt of Session, 


. 
e t 
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Salem, in Criminal Appeal No, @ of 1923, 
in C. O. No. 137 of 1922 on the file-of the 
Court of the Sub-Divisional, First Olasa 
Magistrate, Salem. ; ` 
vb Nugent Grant (with him Mr. N. C, 
jiaraghavachariar), for the Petitioners, 
—This is a revision petition against an 
order of a Sessions Judge confirming a 
conviction for the offence of defamation, 
The petitioners are the head and. mem- 
bers of the Executive Confmittee of the 
Shevapet Sowrashtra Sabha. They have 
been charged and convicted for having 
communicated to othergub-Sabhas a re- 
solution of the Sabha excommunicating 
the complainant. The Sabha excommu- 
nicated him because he had failed to 
appear, after due notice, to answer to a 
charge. More than a year and a half 
after, it came to the knowledge of the 
committee of the Sabha that the fact 
of excommunicatign had not been com- 
~ municated to the heads of the sub-Sabha 
in accordance with the usual practice. 
They, therefore, resolved that the resolu- 
tion of excommunication should be com- 
munieated, to the local Sabhas. The 
petitioners in their capacity as executive: 
members of the Sabha in pursuance. of 
the said resolution, merely sent to the 
sub-Sabhas a copy of the old resolution. 
Admittedly it was done in the usual way. 
The lower Gourts erred in overlooking 
the specific charge and confining their 
attention to the circumstances. of the. 
excommunication itself without consider- 
ing the facts relating to the communica- 
tion of the resolution which was the 
only charge. They have given ng find- 
ing on the plea of the petitioners that 
they as such executive members merely 
Sabha in the discharge of 
their duty and communicated the reso- 
lution in the usual way. It has always 
been held that there is no offence if the 
directions of a competent authority are 
merely carried out, in the usual way, by 
. persons who are bound to so carry them 
out in the discharge of their duty. 
See Emperor v. Virji Bhagwan (1), 
Andrews v. Nott Bower (2) and Adam v, 


° 
(1) 31nd Cas 744; 11 Bom. L. R. 636; 10 Or. L. 


. 312 
(2) (1805) 1 Q: B 833; 61 D. J 
401; 72 L. T, 530; 43 W, R. 582, 59 J, B 420, 


.B 536; MR. ` 


. 1000 INDIAN CASES, 


AYYASWAMY AYYAR V. ANNAN THIRUMAT® AYYAR, 


[por 
: r 


. Ward (3), 18 Halsbüry's Laws of England ` 


at pages 685, 686 and 714. — 

The functions, practice and procedure 

of caste congregations aree not to be 
tested with reference to the standard 
obtaining among Judicial Tribunals an 
condemned as not conforming to thenf. 

The Caste ‘Tribunals have greater lati» 
tude and as long as they do not deviate 


from their own standards, practice and 
procedure usually followed under the 


circumstances, there is no malice, much 
less any offence however repugnant their 


- action may appear to more advanced | 


Judicial Tribunals. 


See Proceedings 20th December 1871 (4); 
Queen v. Sri Vidya Sankara Narasimha 
Bharathi (5); Basumati Adhi Karimi v. 
Budram Kolita' (6) and the observations 


-of Ramesam, J., in Sri Sukratendra.. 
‘Ibirtha Swami of Kasi v. M. N. Prabhu. 
7 "UT cu 


“Malice cannot be ipferred as long.as 


the usual procedure and the. standard. 


‘set up by the Sabha itself, are conform-: 
ed to. The communication was sent in 
.good, faith to protect the interests of 
the community and, therefore, was a pri- 
‘vileged one under the 9th Exception to 
section 499, Indian Penal Code. 


Mr. K.P. M. Menon (withhim Mr. Salem 
Ramaswamy Aiyyar), for the Respond- 
ent.—The lower Courts have recorded 


findings of fact that the excommunica-: 


, tion was made merely as an act of.re- 
venge and there was no good faith. The 
High Court will not interfere in revi- 
sion on a question of fact however, wrong- 
ly the lower Courts appreciated the evi- 
dence. š : 

‘Further, before the excommunication, 
due notice of what exactly the complain- 
ant was charged with and what he was 
called upon to meet must have been 
‘given to him.. Otherwise the excom- 
munication itself is illegal. `- 


à) (1917) A. O 309; 86 L. J. K.B 849; 117 L. T. 
34; 33 T. L. R. 277. _ 


(4) 6 M. H. OA R. Abp 46, . 
(5) 6 M. vn at pp. 388, 389; 1 Weir 595; 2 Ind. 
N. B. i - 


(8) 22 0.46 at p. 50; 1I Ind. Dec. (N. 8.) 32, ^ 
r) 79 Id. Cae 185; 17 L. W. 500 at p. 507; 45 
M. L. J. 116; 24 Cr, L, J. 395; (023) A. L R. (M2 


58%, 


Bee Krishnasami Chetty v. Virasamá 
Chetty (8), Vallabha v. Madusudanam (9) 
and Advocate-General of Bombay v. 
David (10), There is no finding in this 
case that such notice was given. 2 ' 

Me. Grant, in reply. The two princi- 
pal findings of the lower Courtfrom which 
thalice on the part of the petitioners 
has been and oughtto be inferred, are 
not only based on no evidence but are. 
opposed to the evidence on record. The 
said findings have considerably influenc- 
ed the lower Courts into taking an er- 
roneous view and inferring malice in 
law. In such cases, the High Court can 
even examine the evidence to meet the 
ends of justice, mee 

The question of want of notice of the 
particulars of the charge is raised for 
the first time in this Court and no proper 
foundation has been l&id for the same 
in evidence. Nothing can be presumed 
-against the accused which he had no op- 


portunity to meet and which was not the '- 


subject of proof. - ' š 
ORDER.—The petitioners have bee 
convicted of defamation. It was found 
and the petitioners. did -not' deny, that 


they, as-executive members of the Sheva- . 


pet Sowrashtra Sabha, communicated to 
other local Sabhas reports of the nature. 
of Exhibit A, filed in -this case, in which ` 
it is stated that a complaint had been- 
received that one K. Nrasimha Aiyar 
said that Anan Thirumalai Aiyar, P. W. 


No. 1, had been born to Putta Venkata’ 


Subbayya, and that he, while an infant, 
was roled up in a mat and thrown; 
that the Sabhha met and under their 
orders a servant was sent: to bring P. 
W. No..1, and on his report that P. W- 
No. l could not come, they considered | 
the matter and decided that P. W. No. 1 
should be 
munity, and that that had accordingly 
been done. ° 

The lower. Courts have found that, 
this report was defamatory of P. W. No. 1 
and was not privileged. It is argued iùn- 
revision that the lower Appellate Court 
has based its cofifirming judgment on. 
mistakes of fact and that both -Courts 
o 10 M 1233 at p. 143; 3 Ind. Dec. (x. s.) 843. 
(9) 12 M. 495; 4 Ind. Deo. (N. s.) 694. ` 2 
(10) 11.B. 185 at p. 191; 6 Ind. Dec. (x. s.) 122, " 


«X 


removed from the com- 
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- had fundamentally erred “in their còn- 
` ception of what would constitute malice 
in law. ce 
. There have , been for sometime two 
rival Sowrashtra Sabhasin Shevapet, th 
accuseds’ Sabha having.seceded $rom aj 
local Bhevapet Sabha, because it woul 
not conform.to the ruling of the main as- 
sembly allowing the reinstatement in 
caste of a member who had gone to 
England and returned. The accused up- 
held the ruling of the main assembly. 
The original. Sabha headed by P. Wa. 
Nos. 2 and 3 refused to recognise it. 
Since’. the. succession, evidently, each 
branch has 
per caste Tribunal for Shevapet. In De- 
cember ' 1920 ‘the accuseds’ Sabha excom- 
municated P. W. No: 1 a set out in Ex- 
- hibit A. In April 1921, the rival Sabha 
excommunic&ted accused Nos. 1, 3, 4.and. 
5. By Exhibit IV on 14th August 1922, 
P. W. No. 2 and others of his Sabha 


communicated the *excommunication of. 
aceused Nos, 1, 3, 4 and 5 to.the very 


saméparties to whom Exhibit A-was sent. 
Exhibit A was sent-to those parties on 
, 4th: September 1922. , E 
` There was no.. suggestion that Ex- 
' Bibit A had been concocted for the 
.occasion or that it was not true that 
P.-W. No. 1 was excommunicated in De- 
cember 1920. The lower Appellate Court 
has, therefore, erred in supposing 
that P. W. No. l's excommunication 
was a retaliatory . ineasure for 
the excommunication of accused’. Nos. 
1, 3, 4 and 5 by P. W. No. 2's Sabha 
Binee it was three or four months anterior, 
in date. This erroneous view has, to 
my mind, considerably influenced the 
lower Appellate’ Court, which proceeded 


. on the idea that the ‘excommunication... 


of P. W. No. 1 was an act of retaliation 
and revenge and, therefore, likely to have 
been dug to malice. It then proceeded 
. tó put forward other grounds, insufficient 
to.my mind, in themselves to support 


that finding. : | 
-There is no finding that Exhibit. A 


does not truly-sdt out the facts, i. e. that, ` 


it is not true that such „a complaint 
was made to the accused's Sabha, or that 
the Sabha had sent for P.- W. No. 1 


- -INDIAN .CASEBS.- 
AYYASWAMY AYYAR V. ANNAN THIRUMAL AYAR. . . PIE 


claimed to be the pro-~ 


or that P; W. No. l was. removed 
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in ‘consequence by . the ‘accused’s’ com- 
munity. Nor is there any-clear find- 


‘ing that P; W. No. I was not at the 


time subject ‘to the spiritual discipline 
of the accused's Sabha, The lower Ap- - 
pellate ‘Court . thinks that .the' accif&ed 


. had not proved the latter point, but I 


do not find that P. W: No. 1 even chal- 
lenged it. Certainly in his evidence 
there is’ no statement that he was not 
subject to their control. ' On the: other 
hand, he says that “in those days K. 
Narasimha Aiyar (P. W..No. 3). was in 
one Sabha and I was in theother Sabha. 
A Criminal Court should certainly not 
assume against an accused person any- 
thing which. has. not been made the 
subject of proof. The lower Courts 


-seem to me to have ‘further confused 


the issue. by taking Exhibit: A to mean 
that the Sabha. found. that the charge. 
was true and, therefore, circulated as 
true a libele which is probably false; 
But that is net what-Exhibit A says. It 
merely mentions the nature of the charge 
that P.W. No..l refused to turn.up to 
defend himself and, therefore, was ex- 
communicated. -There is .no. statement 
in Exhibit A to the effect that the charge 
was true. Í š n 
. I proceed then on the footing that 
the statements in Exhibit A are true 
and that P. W. No. l was under the 
jurisdiction of the accused’s Sabha at the 
time of his excommunication and at the' 
time of the publication of Exhibit A; ' 
The lower Appellate Court having taken, " 
as showr above, an erroneons view of 
the facts proceeded to find. malice on 
the ground, first that if P, W.-No. 3 
made, the. charge alleged he did not 
mean it literally, secondly that the com-e 
plaint to the Sabha was not. made by 
the parly who made the charge but by 
one who merely overheard it, and thirdly 
that ‘the Sabha had no evidence before 
it for holding that the chargé was true. 
None of these groynds seems -to be sub- 
stantial and clearly rest on thé mistaken 
idea that the Subha had held that the 


charge was proved. If issuggested fur- ` 


ther by the counter-petitioners that no 
notice giving the substance of the 
charges. was:sent:to P. W. No. 1 and 


that no enquiry. was held, but I find no 


E 


- 
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justification for such a suggestion.. This 

` point has never been so far gone into and 
it may benoted that P. W. No.1 has not 
Btated that he did pot know the nature 
`of the charge. 

Phe Sabha then. had before them a 
gerious charge of which I must in the ab- 
sence of evidence to the contrary pre- 

` ` sume in favour of the accused that, the 


delinquent had notice, that it had sent : 


for him to explain and he failed to ap- 
pear. The prosecution witnesses them- 
~ selves admit that in such cases, it is 
the- usual practice for Sabhas to ex- 


communicate without further delay or, 


enquiry. P. W. No.1 says: “Ifa member 
refuses to attend as per the summons of 


`. the Sabha, he. will be put out of the- 


Sabha" P.W. No. 2 similarly says, 
"Ifany one is called by the Sabha to 
. answer a charge, and if he refused to 
attend, he will, be excommunicated”, 
and Exhibit , the doeument com- 
municating the excomntunication of 


` accused Nos.1, 3,4 and 5 to the other’ 


Sabhassent by P. W. No. 2 gives several 
instances of excommunication simply on 
. the ground that the parties summoned 
‘to appear before the Sabha-had refused 
to doso. Three of those relate to accus- 
ed Nos..3, 4 and 5 themselves. P. W. 
No. 2in fact admits that aceused Nos. 
8 and 4 were excommunicated simply 
` because they did not’ appear. ` 
dence of P. W. Nos. 6 and 7is to the 
same effect. The accused, thérefore, so 
"far as appears.were merely following 
., the usual procedure and it is difficult to 
'gonclude that, by merely doing so,- they- 
` must have,been actuated by -malice, 


eappear to more judicial minds. The 
Sabha must be found to hawe fallen short 
of their own standard of justice before 


malice could be imputed to them, and, 


in this case, I judge the accused Sabha 
, by the standard ‘of justice which they 
` themselves got from the Sabha of P. W. 
No. 2. As'to the allegation- that no 
enquiry was - held, assuming that it be 
true, such enquiry, as I have shown 
above, is notthe usual procedure when 
a delinquent *does not turn up after 
notice. As to whether notice was ac. 
tually gent there is no clear finding that 


- 


'are also usual. 


The evi- . 


it was not. P. W. No. l.says he got no 
notice, but the lower Courts did not 


‘accept his statement; and assumed that ` 


the accused’s verison that P, W.No. 1 
ot the notice was true. I ani: not pre- 
ferea t° assume against the accused . 
that the.notice was not sent. 1 
*It is - argued further by the- 
counter petitioners that the long delay in- 
publishing the fact of excommunication 
and the fact that it, was published a few ` 
days after the publication of the accus-"- ~ 
ed's excommunication by P. W. No..2’s 


“Sabha justify the inference of malice. 


But it is obvious that such long delays - 
The excommunication 
of the accused -was not published until 
16 months after it occurred. Exhibit A 
was published 21 months after the ex- 
communication. I am not prepared to 
infer malice from the mere fact of 
delay. That such a publication by the 
caste-head -was the proper and recognis- 
ed procedure is obviĝus from Exhibit IV 


itself, which publishes the accused's - 
“excommunication by P. 


No. 2's 
Sabha to the very same persons, and in 
the very same manner as Exhibit A does, 
It hardly lies in the mouth of P. W. 
No. 2's party to which .P. W. No. 1 now 
belongs to argue that such publication 
isnot the usual procedure or that the 
delay in the publication is any evidence . 
of want of good faith. ° 

-The -facts then are that the 
accused as the head of the Sabha, to 
which P.,W..No. 1 was then subordinate, 
received notice of the. charge against 
him which he, after due notice given, 


; ~ made no attempt to meet, that they then, 
however; defective that procedure might ` 


according to the usual procedure -when 
an accused ‘party fails to appear to 
answer toacharge, passed an order of 
excommunióation, and that then they in 
accordance with the usual procedure 
imparted that fact to the heades of the 
community in other places in the usual 
form containing a brief and accurate 
statement of what had occurred. There 
is no suggestion of any publication to - 
any persons who had not a right by 
virtue of their-casle position to know of - 
the fact. - e 
: It has been suggested that I- 
should send the -case for findings on: the 
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.' various points on which findings ought 


to have been recorded, such, as, whether 


&- proper enquiry was held and whether . 


the Sabha had authority over P. W. 


- No, 1; but I ean see no object to be 


served by fomenting any more,this 
internecine quarrel, On their own 
showing, P. W. No. 1's party has dore 
almost exactly the same thing in the 


“matter of excommunicating the accused 


and publishing the fact, and I am not pre- 
pared to send the case back. ' j 
It is impossible then to support: 


the lower Court's conclusion that the . 


accused circulated the libel as a charge, 
enquired into and proved, On the other 
hand there is no evidence from which 


to conclude that the accused circulated . 


the oe knowing it to be false ; they 
circulated it in the ‘ordinary routine 
procedure, accouding to which, even if 
the charge was false, P. W. No. 1 would 
be liable to excommunication for mere 
refusal to attend. I find, therefore, that 
the publication complained of was made 
in the course of the usual routine pro- 
cedure in such matters, that the’ usual 
procedure was followed regarding the 
enquiry into the charge itself, and that 
the accused's Sabha, to which P. W. 
No. 1 then owed allegiance, were bound: 
on P. W. No. 1’s own showing to com- 


municate the fact to the other Sabhas of - 


the community.: P. W. No. 1 says, “If any 
one be éxconfmunicated from one 
Sabha the matter will be communicated . 
to Sabhas in other places” and again," 
“Hither aftér inquiry or if the per- 
sons against whom information is laid, 
absent themselves from -the Sabha after 


"being sent for, wé used to communi- 
-cate the complaint and the decision. of 


the Sabha thereon to the other Sabhas." 


`» It appears to me that the publi- 


cation in this ease was in the usual 
course of accused’s ‘duty, and there is 
nothing to siéw that the accused were 
not acting in good faith in the interests 


_oftheir community and that the publi- 


cation’ is, therefore, protected by the 
ninth Exception to.section 499 of the 
Indian Penal Code. I am of opinion 


that the convictions, therefore, cannot . 


be supported. The convictions and the 
sentences are,’ therefore, reversed and 


. ^ 
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the fines, if paid, will be refunded to 
the petitioners, ; l 
Y. N. V. - 

Z. K. 


Revision allowed. 


l mto e 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 683 
- . OF 1923. E 
ORIMINAL Revision PETITION No. 543 . 
d ` e oF 1923, . ` i 
. February 1, 1924, 
Present:—Mr. Justice Krishnan. 

In re JAMBULINGA CHETTY AND 

` OTHERS—AÀCCUSED Nos. 1 To 6— 

Quei. E ETITIONERS. 

en o ct XLV óf`1860), s. 447—Oral 
sale Phew kena by pete sale Ly 
registered document —rivity—Ent thi 
—Trespass— Intention, i E PED 

The complainant purchased a vacant piece of 
land from its owner for a sum less than Rs, 100 
and obtamed possession of the land but did not got 
a registered sale-deed. The owner then re-sold the 
property to another person under a registered sale- 

eed. While the lind was in the possession of the 
complainant, the accused entered upon the land and 
putupa water pandal for the benefit of persons 
1ng to a temple, for whose benefit the second vendee 
was alleged to have purchased the property. Ona 
prosecution for criminal trespass : 

Held, (1) that the subsequent registered sale- 
deed prevailed against the earlier unregistered sale- 
deed, even though the latter was accompanied 
by possession; [p. 1004, col. 1] 


Ammani v. annatha Reddi, 30 Tha. ; 
7; (1915) M. N. 49; 18 M. T. Tp. 103, fot: 
owed. ^ 


(2) that in the absence of an evid 
that the accused went on the 1 ee ON 


S land for the pur- 
pose of annoying any one or for commi g any 
offence, no offence .had been committed,” and the ` 


Prt were entitled to an acquittal. [p. 1004, 
Col. 2. Í s 
Petition, under Sections 435 and 439 of 
the Code ‘of Criminal Procedure, 1898 . 
praying the High Court to-revise the 
judgment, dated the 9th July 1993 of 
the Court of the Sub-Divisional First 
Class, Magistrate, Cuddalore, in Criminal 
Appeal No. 79 of 1923, preferred against 
the ee eae E the cud of the Sta- 
tionary Thir ass, Magistrate, Ginj 
in O. O. No. 990 of 1922. — e Se 


Messrs.. V. N. Kuppu- Rao and P. Vis- 
wanatha Aiyar, for the Petitioners, 
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° RAM DAYAL v. EMPEROR, 


` The Public Prosecutor, for the Crown. ` 


ORDER.-—In this case the six accu- 
Bed who are the petitioners before me, 
have been convicted by the Third Class 


' Magistrate of Ginjee of criminal tres- 


and sentenced to pay a fine of 
. 10 each. The convictions and the 


‘sentences were upheld by the Sub- , 


Divisional Magistrate of Cuddalore. 
The land on which the criminal tres- 
pass is said to have been committed 
was a vacant, Picce of land. It origi- 
nally belonged to one Muthia Chetty. 
This, is admitted on both -sides. The 
complainant's father purchased it from 
Muthia Chetty first; but *he did not 
get a registered sale-deed; he, however, 
kept possession of the property and 


` under the Transfer of Property Act, the 


property being worth only Rs. 25 that is 
less than Rs. 100, title init would cer- 
tainly pass to him. But unfortunately 
for hin Muthia Ohetty eagain sold the 
land to one Dharma Chetti under a 
registered sale-deed. It is clear law that 
the ‘subsequent registered sale deed 
will prevail against the earlier unregis- 
tered sale-deed, even though the latter is 
accompanied by possession. See Am- 
mani v. Jagannatha Reddi (1). 

While the land was in the possession 
ofthe complainant, the accused who are 


. the headmen of the village and look 


after some: small temple there, entered 
upon the land and put up a water pandal 
for the purpose of giving water to per- 
sons who attend the temple festival. 
They were charged with criminal tres- 
pass and mischief for cutting down some 


-trees on,this land, but they have been 


acquitted of the latter charge and I 
need not consider it any further. It is 
on this entering upon tbe. land and put- 
ting up & water pandal that the charge 
of criminal trespass has been based 
against them.- The accused pleaded that 
they were acting for the temple for 


- whose benefit Dharma Ohetti had pur- 


chased the property. 

The lower Courts say on certain 
grounds, which seem to me doubtful, 
that itis not shown that the purchase- 
money cafne from the temple. The 


ae Ind. Oas. 7; (1915) M. W, N, 442; 18 M° 
L, T. 103,, ag Lp che I 
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temple accounts have not been produced 
and, therefore, the lower Courts held that 
the property is not proved to have been 
purchased for the temple by Dharma 
Chetti but was purchased by him for. 
himsqf. Dharma Chetti himself -has 
given evidence in this case as D. W.-No. 6 
antl he positively asserts that the ‘pur- 


chase was for the temple. In the face: ` 


of such a statement-as this, it seems to 
me rather strange that the lower Courts- 
Should have found that the property was 
mot purchased for the temple.' Even 
taking the view that Dharma Chetti 


purchased the property for himself and : 


not for the temple, it 
open to Dharma Chetti to assert his 
title to the property as against the com- 
plainant’s: and if the accused went on 


was certainly ' 


the land, as they seem to have done, : 


with Dharma Chetti's sanetion itis diff- 
cult to see how any criminal trespass 
arises at all. The First Court says that 


“this defence is en imaginary one, I 


am not able to see how itis. After all 


what they did on the land was to put, 


up a water pandal, and even if they 
had committed’ trespass in entering upon 
the land which T do not find, I do not. 
think there is evidence to establish any 
criminal trespass, for there is no ground 
for holding that they went on this land 


“for the purpose of annoying any one or 


for committing any offence. 

In these ‘circumstances I have come to 
the conclusion that the conviction for 
criminal trespass cannot stand and must 
be set aside. The accused will be ac- 
quitted of the charge under section 447 
Indian Penal Code, and the fines, if paid ⁄ 
"by them, will be refunded to them. 

Y. N. V. Conviction set aside. 


ALLAHABAD HIGH.COURT. 
CRIMINAL REEERENOR No. 492 oF 1923. 
I October 4, 1923. 
Present:—Mr. Justice Sulaiman. , 
RAM DAYAL AND, oTHERS—APPLIGANTS 
I TeTB1L8 ` 
EMPEROR— OppositTs-Party. 
Penal Code (Act XLV of 1860), e. 278—“Noxious 


agor, meaning of—Mazing ef pig's fat uith ghes 
1—Offence. i 


.to sell it as food or knowing 
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The expression “noxious as food" which occurs is to say, of cheating or, attempt to cheat, 


in section 272 of the Penal Code means unwhole- 
some as food or injurious -to health and not 
repugnant to one's Teeling; . Pa: 
e mixing of pigs fat with ghee and sellin, 
the mixture would be noxióus to the religious an: 
social feelings of both Hindus and Muhammadans 
but such an act would not come within the meán- 
ing of the expression "noxious as food" which is. 
used in section 272 of the Penal Oods. : 


Criminal reference made by the Ses- 
sions Judge, Farrukhabad, dated the 
llth of August 1923. Lu: 


I accordingly accept this Reference and 
set. aside the conviction of the accused, 
acquit them of the offence! charged and 

e 


i that they be released, 
ü K. 


Z. e A Reference accepted 


MADRAS HIGH COURT, ` ` 


.JUDGMEN'T.—This'is a Reference CRIMINAL REVISION Case No. 284 oF 1994; 


by the- Sessions. Judge of Farrukhabad. 
The accused "persons were convicted, in 
a summary trial and, therefore, the record, 
is very meagre. All that appears from 


CRIMINAL REVISION 
` 1984. 

. April 11, 1924. 

Present :—Mr. Justice Spencer. 


P&rrITION No. 238 oz. 
24 » Ç 


1 


the notes of evidence made by the Try- {n re VENKATA REDDI anv OTHERS * 


ing Magistrate is that the accused per- 
sons were taking out pig's fat and mixing 
it with ghee which they ordinarily sell. 
There was no direct evidence that the 


accused intended to’ sell the mixturé District Magistrate* without 


although this might be : inferred from 
the circumstance that they do sell ghee. 
They have been convicted under 
272 of the Indian Penal Code for-adul- 
terating’ an article of fopd so as to make 
such ‘article noxious as food intending 
it to be 
likely that it‘will ‘be sold as such: It 


is‘true that the mixing of-pig’s fat with Petiti 


ghee and selling the mixture would be 
noxious. to the peligious: and: social feel- 
ings of both Hindus and Muhammadans 
but I ani of opinion that such an act 
would ‘not come within the meaning of 
the expression - “noxious as food" which 
occurs in section 272 of the Indian Penal 
Oodé. That expression obviously means 
""unwholesome as food or injurious to 
health and not repugnant to one's feel- 
he word: "noxious" had it stood- b 
itself, might have hada wider meani 
but what Ihave to consider is the ex- 
pression “noxious. as: food," “and -not 
merely noxious, - aan ne 

I, therefore, think that the conviction 
under section 272 of the -Indian’ Penal 

de was not justified. ` Of course if the 
accused had sold the mixture or attempt- 


ed to sell it on the pretence that it 


was pure ghee they would have been 
guilty of quite a different offence, that 


section the Code 


'J' Magistrate is. directed 
DÉ ordér giving reasons. for the transfer, if. 


——AOOUSED—PRTITIONERS, . ° 
Criminal Procedure Code (Act V of 1898), s. 528 
(5)—Transfer of. case—Failure to give neasons— 

Order, validity of. - Ë : : M 
. Anorder of transfer of a criminal casé by.g 
stating reasons ad 


required bj section* 528 (5), Criminal Proéeduré 
Code, is bad and must be set aside. AE 
Petition, under sections 435 and 439 of 
: of Criminal Procedure, 1898; 
praying. the -High Court to revise an 
order of the District Magistrate, Dhar- 
mavaram, dated the 13th February 1924, 
in Dis. C: No. 530 of 1924... ue E 
: Mr... Krishnamurthi, Iyer, for the 
oners. Ps ; de . 
` The Public Prosecutor, for the ‘Grown, . 


‘ORDER.—The order. of transfer 
(assuming it was made under section. 
528, which ig the section quoted at the 
head of the District Magistrate's proceed- 
ings) is bad for failure to state, the rea 
sons for the order, as required by. sec 
tion 528 (5) of the -Code of - Criminal 
Procedure. `, è iat A Des . w 

The order is set.aside and the District 
to pass a. fresh 
he thinks after. hearing . the - aécused or 
their Pleader that the. case - should: be 
transferred:from Dharmavaram. to. Penu- 
EDHUA, < c mul gg S 8 LA 
VEN: Wie m Q sq BN 
Gk T E = f ant mote 

DE š: ES dod Ow al > e 


- ` i one 0; ew p a. ee o 
S. ka n fui 2 + 


a K£ 


LO ese. SMS 
Order set aside, ; 
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. "BOMBAY HIGH COURT. 
ORIMINAL APPEAL No. 309 or 1921: 
. Augugt 15,1924. , 
-Present:—Sir Lallubai Shah, Kr., Acting 
*Ohief Justice, and Mr. Justice Fawcett. 
EMPEROR—APPRELLANT 
VeETSUs 
RACHAPPA MURIGEPPA 
SHABADI—Accusep—ReEsronDENT. 

.Penal Code (Act XLV of 1860), s. 294A—Lottery 
not sanctioned by Government—Handbill announc- 
ing sale of lottery tickets—Publication of handbill, 
whether offence 

The publication of a handbill announcing that 
tickets of a certain lottery not sanctioned by the 
Government can be had at a particular place is 
not sufficient to constitute a publication of & 
proposal to pay any sum on any event or con- 
tingency relative or applicable to the drawing of 
any ticketin any lottery not authorised by Govern- 
ment, and is; therefore, not an offence under - 
graph 2 of section 294A of the Penal Oode. ` 


Criminal appeal by the Government 
of Bombay from an order of acquittal 
passed by the First Ola$s Magistrate at 
Bijapur. 

- Mr. 8. S. Patkar, Government Pleader, 
" for the Orosrn. 
- Mr. A. G. Desai, for the Accused. 
JUDGMENT. 

Shah, Ag. C. J.—This is an appeal 
by the Government of Bombay against the 
order of acquittal made in a summary 
trial at which the accused was charged 
under section 294A, Indian Penal Code. 
The act charged against him was that 
he published a handbill relating to his 
shop in which on a side the following 

rint appeared “Goa Lottery tickets can 
b had at our place (i. e., shop).” 


the contention for the Crown urged b> 
fore him that this constituted an offence 
‘under the second paragraph of section 
994A. In other words, he did not accept 
the contention that this constituted a 
publication of a proposal to pay any 
sum, on any event or contingency with- 
. in the meaning of the section. Appar- 
ently at the trial an attempt was made 
to show that the accused in fact had. 
gold some tickets of this lottery, but 
that attempt did not succeed. We are 
not concerned in the present case with 
the question as to whether it would be 
an offence under the section to sella 


At 
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‘ticket relating to a lottery, which is not 


The : 
learned Trial Magistrate did not accept. 


— [1924 


sanctioned by the Government’ under 

Section 294A. and I desire to’ make it 
- elear thatin dealing with this case we 

express no opinion on that question. 

The publication that Goa Lottery 
tickets can be had at a particular place 

* does not appear to-me to be sufficient 
` to constitute a publication of a proposal 
'-to pay any sùm on any event or contin- 
gency relative or applicablé to the draw- 
ing of any ticket in any lottery not 
authorised by Government as provided 
in the second paragraph of section 294A. 

If there had been an advertisement 

about the lottery itself, the position. 

might have been different. It is difficult 
to say that the publication of a reference 

-to the tickets about an unauthorised lot- 

tery is prohibited by section 294A. ` 

Whether it would constitute abetment | 
- of an offence punishable under section 
294A is a matter with which we are 
not concerned. Zhe accused was, not 
charged with abetment and we are 
not ina position to ascertain facts on 
this record, which it would be necessary 
for us to know,in order to determine 
the question of abetment, if he were so 
charged. 

In this appeal the only.question is 
whether the publication I have referred 
to, constitutes an offence under section 
294A, and I &m unable to hold that it 
constitutes such an offence. We dismiss 
the appeal. 

:Fawcett,J.—Iconeur We have to 
construe this section strictly as it-isa 
penal enactment, and I think itis im- 
possible to extend the words “publishes 
any proposal to pay any sum,” which is 
the only part of the second paragraph 
which could apply to the present’ case, 
so as to cover a proposal to sell tickets . 
of the kind now in question. If the. 
Legislature wants such a proposal to be 
covered, I think.it will be necessary to 
amend the Act on the lines of the corres- 
ponding English Statute. 

K. 8. D. : , Appeal dismissed,. ~ 
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MADRAS HIGH COURT. 
ORIMINAL Revision Cass No. 929 or 1923. 
(ORIMINAL REVISION Perrrrion No. 746 

oF 1923.) : 
April 11, 1924. : 
Present:—Mr. Justice Spencer. 
MALLAMPATI NARASIMHAM-- 
ACOUSED——-PRTITIONER 


i versis 
SUB-INSPECTOR or POLICE, PRAT- 
'TTIPAD—CoMPLAINANT— RESPONDENT. _ 


Penal Code (Act XLV of 1860), s 858—Dvstrarnt - 


of property, unauthorised—Assault on public serv- 
ant 


Where a warrant authorised the distraint of 
the prope of a person for unpaid water-i&x, 
and the Village Munsif attempted to execute the 
warrant against the defeulter's lessee and was 
assaulted by the latter : 

Held, that a conviction of the lessee for assault- 
ing a public servant in the discharge of his duty 
could not stand. : _ 

Petition, unfler sections 435 and 439 of 
the Code of Criminal -Procedure, 1898, 
praying the High Court to revise the 


Judgment, dated the 24th September 1923, 


of the Court of the Deputy Magistrate, 
Guntur, in C. A. No. 56 of 1923, preferred 
against the judgment of the Courtofthe 
Stationary Sub-Magistyate, Guntur, in 
G. C. No. 161 of 1923. 

. Mr. Ch. Raghava Rao, for the Peti- 
tioner. ! 

The Public Prosecutor, for the Re- 
Bpondent. I 
^ ORDER.—The Public Prosecutor is 
not prepared to defend the action of the 
Village Munsif io attempting to distrain 
the moveable property of the lessee of 
the defaulter for unpaid water-tax. The 
warrant authorises distraint of the pro- 
perty of the defaulter. The défaulter in 
this case was the pattadar, a person 
different from the accused. The convic- 
tion for assaulting a public servant in the 


^ discharge of his duty cannot stand. It is 


quashed and the fine collected is directed. 
to be refunded. 
Y. K. V. Order set aside. 


. INDIAN OASES. 
MALLAMPATI v. SUB-INSPECTOR, POLIOB, PRATTIPAD. 


1007 
YITHU BALU KHARAT V. HMPBROR. 


BOMBAY HIGH COURT: 
CRIMINAL ArPEAL No. 344 or 1924. 
` e August 15, 1924, 
Present:—Sir Lalhibhai Shah, KT 
Acting Chief Justice, and Mr. 
Justice Fawcett, 
VITHU BALU KHARAT—Accuszep— 
APPELLANT 
veraus 
EMPEROR- RESPONDENT. 

Criminal Procedure Code (ict V of 1898), s. 162 
—Statement to Police, when admienble—‘if duly 
proved”, significance of—Purpose of using such 

statements—Emdence Act (I of 1822), ss. 67, 145 
The words “if duly proved” in section 162 of 
the Oriminal Procedure Code clearly show that 
the record of the statement cannot be admitted 
.in evidence straightway but that the officer 
before whom -the statement was made should 
ordinarily be examined as to any alleged state- 
ment or omitted statement that is relied upon by 
_the accused for the purpose of contradicting the 
witness; and the provisions of section 67 of the 
Evidences Act apply to this ^ as well as to 

any other similar gase. [p. 1008, cols 1&2 i 
A Police statemgnt can only be used for one 
purpose, and that is by the accused to contradict 
& prosecution witness in the manner provided by 
pe E 145 of the Evidence Act of 1872, [p. 1008, 
eo x 
Imperatriz y. Jyibhai Govind, 22 B. 595; 11 Ind, 
Dec. (N 8) 979, EET v. Hanmaraddi, 26 Ind, 
Oas. 138, 39 B. 58; 14 Bom. L. R. 803; 15 Gr. L. J. 

690, obsolete. 


Oriminal eppeal against an order of 
the Sessions Judge, Stara. ] 

Mr. G. N. Thakur (with him Mr. G. B, 
Chitale), for the Accused. 

Mr. S.S. Patkar, Government.Pleader, 
for the Orown. 


FACTS.— On the morning of 7th Feb- 
ruary 1924 dhe C had an altercation with 
his uncle H. during which H’sarm was 
broken. A report was made by M's son V 
to the Policé Patel and the Sub-Inspector, 
V then took his father to the hospitel 
for treatment But returned the same 
night to the village. C was murdered the 
same night. The prosecution story was 
that V dragged C out of the hut he was 
sleeping in, and beat him about the 
head and arms with an axe. C's son EH, 
a boy of seven or eight, ran to the hut 
of his uncle T and roused him and his 
son. "When they arrived* on the scene 
the &ccused V threatened tham with the 
2xe and, therefore, they did not go near 

Later on C told hia wife and his 
“brother that the accused had beaten him, 
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In his dying declaration also he men- or omitted -statement that.is relied upon 
tioned V as his assailant. C's son E made by the ‘accused for the purpose of con- 
a Btatementin the course of the Police tradicting the witness; and the provisions 
investigation, which was récorted and of section 67 of the Indian Evidence Act 
when E appeared as a: witness for the apply to this case as well as to any other 
prosecution the Trial Judge in order to fimilas case. Ofcourse I do not mean 
‘test the veracity of the boy put on record "to say that, if the particular Police Officer 
his statement to-the Police and his who recorded the statement is not avail- 
deposition before the Committing Magis- able, other means of proving the state- 
. trate. The Judge. then came to the ment may not be availed of, e.g., evidence 
conclusion thateH was present at the that the statement is in the handwriting 
assault and had given a truthful account. . of that particular officer. f 
Believing thé other evidence in the case > That is one point on which, I think, 
he found the accused guilty of murder the Sessions Judge erred, and another is. 
and sentenced him to transportation for that he has admitted evidence that the 
` life. ' - : witnesses Tuka and Vithu made state- ' 
The accused thereupon appealed to the- ments supporting the prosecution case 
‘High Court. f A before the Sub-Inspector. It is quite 
Fawcett, J.—[After stating the facts clear that under section 162, Criminal 
ofthe case and-discussing the evidence Procedure Code, as substituted by the 
‘therein, His Lordship had a doubt as to Code of Criminal Procedure Amendment 
the guilt of he accused and so gave Act of 1923, it is not- now permissible 
him thé benefit of th&t doubt. His for statements to the Police, whether 
` ‘Lordship then proceeded as follows:—] oral or written to be put in evidence, in 
“Before concluding, I may mention that order to corroborate a prosecution wit- 
the learned Sessions Judge has admitted ness, or to ‘contradict a defence witness, 
in evidence the written record of a treating Tuka and Vithu as practically 
statement made by. the boy, Eknath, defence witnesses. To this extent the 
before the Police Sub-Inspector in the decisions of this Court in Imperatrix 
. course of the Police investigation intó v. Jijibhai Govind (1) and Emperor v. 
this case, This was apparently done in Hanmaraddi (2) which rule that evidence 
. the course ofthe boy's cross-examination of that kind is permissible, are now 
. atthe request of ‘the accused's Pleader superseded by the enactment of. the ` 
in. order to discredit his statement that Legislature. It is quite, clear from the 
‘he and his father were dragged out of very strong terms of the present section 
the hut. Thereis no doubt that under 162, Oriminal Procedure Code, that a 
section 162 of the Criminal Procedure Police statement can only be used for 
Oòde,. the fact -that no. such ‘allegation one purpose, and that is by the accused 
had been made by him..to'the Police to contradict a prosecution witness in 
could bf proved in order'to discredit the manner provided by section'l45 of 
him under section 145 of ‘the Indian the Indian Evidence Act of 1872. . `` 
Evidence Act, 1872. But section 162 says . For these reasons, I would allow the 


` . that, the accused may. Ue furnished-with appeal, set aside the conviction and sent- 


a copy .of.the statement of a witness, ence passed upon the accused, and direct 

. fim order that any part of such state- that he be set at liberty. , 2 
ment, if duly proved, may be used to Shah, Ag. C. J.—1 agree. > Ç + xa 

contradict ‘such . ue pe i M K.s. D. Conpiction and senténce set aside. 
jrovided by section 145 of the Indian 29 44 Ind’ Deo. (8 B) 9792. 

. Evidence Act, 1872." The words. “if duly E 26 Ind. Gas 138; 39 D. "um Bon. L. R, 
proved” in my opinion, clearly show that 603; 15 Or. L. J. 690. Š 

the record .of*the statement’ cannot be . 

admitted im evidence straightway . but i 

that the officer before whom: the states 

ment was. made should: ordinarily. :be 

examined as to any alleged -statement 
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SEORETARY OF STATE FOR INDIA v. T. V. RAGHAVACHARTAR, 


MADRAS HIGH COURT. : 
‘Seconp Orvin ApPEAL No. 334 OF- 1921. 
January 22, 1924. TR 

Present :—Mr. J usticé Odgers and 
Mr. Justice Wallace. : 

Tus SECRETARY or STATE FoR 
INDIA m3 'OOUNCIL REPRESENTED 
BY THE COLLECTOR or SALEM— œ 

`  DeraxpANT—APPELLANT 


: . VVeTSu8 a 
T. V. RAGHAVACHARIAR— 
PLAINTIFF—RBSPONDENT. 

Madras Irrigation Cess Act (VII of 1865), a. 1— 
_ Madras Land Aen Act (III of 1905), s.2 
—Water-cess—Channel running through patta land 
—Riparian rights, extent of—Field included in 

patta, whether includes Government poramboke' 

Small natural streams are.frequently not &epa- 
rately demarcated as poramboke, but their character 
as poramboke 18 not affected by the omission to do 
82. [p. 1013, col. 1.] 

A patta is merely a bill for rent andis in no 
serge a grant or econvey&nce of the land referred to 
therein. [p. 1013, col. 2] 

So far as irrigation ri hts are ‘eoncdrnedy the 
only direct rights which the ryotwari landhold ers 

ve in natural streams are either’ derived through 
express or implied contract from the Governmént 


or are acquire ias Government by presorip- 
tion. 1015, col. 2 
Per allace, J—tThe mere entry ofa particular 


. area in a patta cannot be any evidence thatthe - 


plaintiff ‘took the, water on accoupt of 


which the cess was levied from a channel, 
which passed through. his patia land, 
but was not separetely demarcated as 
joramboke. This fact has been sd 
y both the lower Courts as conclusive 
against Government as to the legality of 
the levy; reliance being placed on a 
passage in a judgment reported'in Kali- 
anna Mudah, v. The Secretary. of State 
for India in Council by the Collector of 
Salem (1) which runs as follows :— 
: “As to the claim to levy water-cess, 
these rills run through the plaintiff's 
land, ‘and their beds have not een 


separately demarcated -as  poramboke ; 


Whole extent of the area, wfthout any reservations, ` 


ted on darkhast to- & darkhastdar. The 

ta the inclusion of an „Government poramboke 
pde re-survey field does not confer on the 
cultivator. of that. field thé right of entering on 
such poramboke or of in any way interfering with 
it. The -mere grant'of a- patta for a field does ‘not 
automatically carey: with it the 
Government pron 
that field. [p. 1016, col. 2.] 

(Case-law discussed.) ` 

Second appeal ai the dedos. 
dated 22nd- July- 1920, of the Court of tlie 
. Subordinate Judge, Salem, in Appeal 

Suit No. 118 of 1920, preferred against 
the. decree, -dated 28th -December 1918 
-of the Court- of the- District -Munsif: 
Dharmapuri, in Ma Suit No. 34 of 
1917. 

- This second-appéal -camé on for hear: 
ing on the*20th- April 1923; and- having 
'Btood- over for consideration till- 23rd 
April 1923; the Court (Ayling and Odgers, 
J J.), delivered’ the following š = 


` . JUDGMENT. ` ` `` 
Ayling,. .J.—This. second . appeal 
arises óut.of'& suit for recovery-ofA "water- | 


cess alleged’ to háyé been illegally levied ° Government Pleader SIE: us to the fol. 


by -Governmént. ` 
64 


"i Appears that” the 


1 


they are part ofthe patta land: and not 
the property of Government, and, 
therefore, the water-course cannot be 
said to, belong to Governmet as decided 
day before yesterday in Appeal Suit 
No. 113 of 1910 (on the filé of the High 
Oourt)" ` 

The : esas Government Pleader in 


second appeal argues that this judgment . 


- (which is not reported in the regular 


series) needs re-consideration. ` 


, Iwas party to it though it is hardly ` 


necessary. to say that after the lapse of 
nearly eight years, my memory of thé 
case is of no assistance. -I think, how- 
ever, that in any attempt to apply it to 
other cases, strict regard-must be had 


, to the’ fact that we were there dealing 


raboke already, SHORE within . 


with 
artificial irrigation channels. “Rill” is 
defined in. the Oxford Dictionary as a 
small stream, brook, runnel or rivulet 
implying a natural, and not artificial 
origin, and a ‘reference to theejudgment 
in Appeal Suit No: 113 of. 1910 which is 
Quoted, shows that the latter dealt with’ 
the ownershipeof the beds of rivers, and 
the water flowing over them. Inso far a 
natural streams are concerned, I' do not 
at present see any reason -to doubt - tha 
correctness of our decision, Artificial 
irrigation Channels staid on a totall 

different footing. When these are pei 
they," aré .frequently not separately 
‘ddmarcated ' 88 poramboke ; but their 


character, «as. -poramboke,: is not- affected 


by the ‘omission to. do Bo. he learned 


ES 2 Ind, Ons, 982, 


“rills” feeding a pond, and not - 
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“lowing passage in the Settlement Register 
of the Suit Village. (Exhibit IV): “It 
must be distinctly borne in mind that 
at the Original Settlement, a deduction 
of 25 per cent. has been made from the 
gras produce on account of unfavour- 
able seasons and on account of any.roads, 
channels, banks, paths, etc., that may 
have been measured in with the cultivat- 
éd area, The fact of the inclusion, there- 
fore, of any Government poramboke in 
any re-survey field does not confer on 
the cultivator of that field, the right of 
entering on such poramboke or of in any- 
way interfering withitand any unautho- 
rized encroachment on such poramboke 
will be severely dealt with." I 

- It will be apparent from this that the 
fact that the channel forms part of a 
survey number held in patta without 
separate demarcation does not, by itself, 
show that the said channel is not a 
poramboke channel. 

The ruling in Kalianna Mudali v. The 

Secretary of State for Indiain Council 
` by the Collector of Salem- (1) does not, 
- ‘therefore, conclude the case; and I would 
call ‘upon the Subordinate Judge to sub- 
‘mit findings on the issues on the evidence 
. "on record in the light of the above 

- remarks. 
"py July 16th ; seven days will be allowed 
for objections. 

Odgers, J.—1 agrev.- 





In compliance with the order contained 
in the above judgment the Subordinate 
Judge of Salem submitted the following 

FINDINGS.—The High Court has 

* directed me-to submit my findings on the 
evidence én the record and in the light of 
-` ‘the remarks contained in the judgment in 
* Second Appeal No, 334 of 19210n the 
following issues :— f o 
- Q Whether the defendant is. entitled 
„to levy the penal.assessment? I 
`. (it) Whether the plaintiff has taken 
water to his fields from a Government 
Source?  ' 
'.(di) If so, whether the same was 
beneficial and sufficient to raise the 
Crops? ° ip cael NR = 
(vv) Whaterelief, if any, is plaintiff 
. entitled to? _ nee = 
` 7 9 Second issue.—The plaintiff is the 


Findings should be submitted . 


pattadar of Survey Nos. 14, 18, 155, 157 
and an inam land No. 20 in Nagalpatti 
village. All of them are classified as dry 
lands. The defendant has stated in the 
written statement that in Fasli 1325, 
he plaintiff threw a mud embankment 
ross ‘the Kattodai XY, marked in 
xhibit I and diverted water from tke 
skid "oda?" at the points marked A and . 
B for irrigating an extent of 2°64 acres ` 
in his dry fields, that the odai is a stream 
belonging to Government and as the ` 
plaintiff took water from the odai to 
irrigate his dry lands, the Government: 
were entitled to levy  water-cess. It 
appears from Exhibits II and. II that 
the odai commences or: begins from 
Survey No. 1 and flows through the 
Survey Nos. 1,4,6,13 and 17. The 
. Survey Nos.4 and 6 are demarcated as 
poramboke. The odai flqws through’ 
poramboke after flowing through Survey 
No. l. Itis not contended by Govern- 
ment that they dug up the odai. Their 
contention is, that 1t is a natura] stream 
or channel and that it belongs to Govern- 
ment as it has: to be presumed that 
it belongs to Government from sub-' 
section (i) of sectian 2 of Madras Act III 
of 1905. Survey Nos. 4and 6-are describ- 
ed in Exhibit IV as channel poramboke. 
The plaintiff does not state that the 
odai XY was dug up by him. The water 
channel A takes its origin or source from 
the odat XY and irrigatesSurvey No, 14. 
The water channel B also takes its 
source or origin from the odai XY and 
irrigates the Burvey Nos. 17, 18, 19, 20,- 
195 and 157. The defendant levied water- - 
cess from the plaintiff for Survey Nos. 14, 
18, 20, 155, and 157. There are springs 
only in Survey No. 38. They flow through . 
Survey Nos. 38, 22, 20, 155, 156, 158, 23 
and 18. The Survey Nos. 18, 20 and 155 
are irrigated both by the water from the 
odai and the spring. Government is 
` entitled. to levy water-cess «ander sec- 
tion 1 (a) of Madras Act VII of 1865, only 
when water from any source of irrigation 
belonging to Government is used by a 
1... for purposes ofirrigation. Survey 
o. 13 belongs to the plaintiff. The 
odai flows from Survey No: 17, through 
e another survey number and it must have 
‘been only by an accidental omission that 


D 


. were irrigated by oda, water. 
` water from Survey No. 38 was also used 
by the plaintiff to irrigate the crops. 
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the further course of the odai -from 
Survey No. 17 was not shown -in Exhi- 
bits II and IIL The odai ïn Survey 
Nos. 4 and 6 belongs to Government. Tt 
is the same odai that flows through 
Burvey Nos. 13, 17 and others. Exhibit V 
is the Adangal register for- Nagalpatti 
village for Fasli 1325. It is a registbr 
that is ordered to be kept regularly and 
properly by Government. Illustrations 
(e) and (f) of section 114 of Indian Evi- 
dence Act raise & presumption that Exhibit 
V is a register that is properly maintain- 
ed and kept. Exhibit V shows that in Fasli 
1325 the plaintiff irrigated 58 cents of 
dry land in Survey No. 14 by Vari water 
without the permission of Govornment; 
He raised paddy crops on 58 cents of 
~landin Survey No. 14. Exhibit V des- 
cribes the odat as a stream flowing from 
Krishnagiri Teluk into Manalpallam 
ditch. It mentions that water from the 
odai was diverted by a channel that had 
been excavated and the said water used 
to irrigate the-paddy -crops raised. It 
also shows that a dam was put up on 
the odai in Survey No. 17, that a new 
channel was opened to take the water of 
the odat in Survey No. 47-and by the 
‘water of the odai, 37 cents: of dry land: 
in Survey No. 18 were irrigated. The 
new water channel was inspected on 27th 
‘December 1915. Paddy was raised on 37 
cents of dry land in Survey No. 18: Exhi- 


bit V further shéws that 1 acre and 29- 


cents of dry lànd in Survey No. 155 and 
19 cents of dry land in Survey No. 157 
Spring 


raised by him on Survey Nos. 18, 20 and 
199. He cannot, however, get rid of his 
liability to pay water-cess, even.if the 
water from Government source flowed 
involuntarily or by percolation into his 
survey fields, provided he made use of 
the said water to irrigate his dry land. . 
.9, Exhibit.IV “reserves the right of 
Government to channels in Nagalpatti 
village, that might'have beer by mistake 
measured in within the cultivated area. 
The odai in Survey Nos. 4 and 6 belongs 
to Government and is demarcated as 
poramboke. It is that odai.that-flows 
through Survey Nos. 13 and 17, = .- 


INDIAN OASES. ` 


SEORETARY OF STATE FOR INDIA V. T. V. RAGHAVAGHARIAR, - VECES. ¿s 
4. Burvey Nos. 13 and 17 belong.to : 


71011 


the plaintiff. His evidence that no odai 
runs through his land is a deliberate 
' falsehood. e He admits. in his evidence 


hat he raised. paddy crops on Survey, 


“Nos. 14, 18, 20, 155 and 157 in Fasli 1395. 
ixhibit I shows that the water channel 
eA flows through Survey No. 14 and that 
the. water channel B flows through Sur- 
vey Nos. 18, 155 and 158. It further 
shows that the water chgnnels A and B 
take their. source or origin from the 
odai. Exhibit V shows that the plaintiff 
in orabout the year 1915 dug up the 
water channels A and B, The spring- 
water from Survey:No. 38 does not flow 
into Survey No. 14. The plaintiff ad- 
mits that the -water channel B was 
newly dug up by his tenants. Heclaims 
the water in ‘the, odai XY as the said 
odai is on his patta lands. The Court 
question put to him by the learned Dis- 
trict Munsif appears to me to be impro- 
per especially after the plaintiff has 
admitted in examination-in-chief that he 
raised paddy crops on Survey Nos, 14, 
18, 20, 155 and 157 in Fasli 1325. : 
9. The "defendant's Ist witness 
Srikanta Ayyar stated that the plaintiff 
raised paddy crop on his dry-lands 
‘Survey Nos. 14, 18, 20, 155 and 157, that 
the- plaintiff took water from the odai 
by diverting- the water at points marked 
:À and B into. his lands and that the 
odai belonged to Government. He pre- 
pared Exhibit I and its correctness is 
not disputed. The defendant's ' 2nd 
“witness Kuppu Rao stated that he saw 
the . plaintiff diverting water from the 
odai to his Survey Nos. 14, 18,20 and 
: 97. His evidence discloses. that spring 
water from Survey No. 38 was also’.used 
by the plaintiff to irrigate some of his 


dry lands.. The defendant's 3rd witness‘ 


Subbaraya Ayyar stated that he found 
‘plaintiff's: land. being cultivated -for 
paddy crops with the aid of water 
diverted from the odai. in one or two 
"places by. placin 
-The defendant's 4th witness Narasimha 


Ayyar stated that the suit odài ran ` 


through the plaintiffs land.in Nagal- 
patti; that it was -a natural stream and 
-that.all natural streams belonged to 
Government,: It is admittéd on the sidg 


. some bunds across, . 
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- (of the defendant that the odai is a 
natural stream. The defendant's 5th 
witness Kadiri Naicken stated that the 


plaintiff cultivated his lands in Fasli’ 


1325 with paddy crop by divertin 
"water from the odai passing throug 
them and that the water was diverted 
in two places from the odai. The de^ 
-fendant’s 6th witness Jadaya Boyan was 
a tenant ofthe plaintiff. He admitted 
that there was &n odai on plaintiff's 
lands although plaintiff in his evidence 
-stated that there was no odai running 
through his lands. Hestated that the 
.water from the odai.escaped to some 
extent into the plaintiff's lands. : 


" 6. Itis abundantly clear from the. 


„oral and documentary evidence adduced 
on the side of the defendant that the 
„plaintif in Fasli 1325 used the water in 
the odai by diverting it at two places 
marked A and B in Exhibit I, to irrigate 
-the paddy .crops raised by him on his 
dry lands Suavey Nos. 14, 18, 155 and 
157. ` The defendant's .witnesses 3 and 
4 are respectable persons and I find 
no ground to disbelieve their evidence. 
á 7. The adai at the'point A is in 
Survey No.13. The odai at the point B 
is in Survey No. 17. The plaintiff is the 
-pattadar of Survey Nos. 18 and 17. He is 
‘also the pattadar of Survey Nos. 14,18, 20, 
,199 and 157. The odai in Survey: Nos. 
19, 14, 17, 18, 20, 155 and 157 is not 
séparately demarcated as  poramboke. 
Ate extent in the above mentioned survey 
numbers.has been included within the 
extents of the said survey Aumbers. The 
‘odai is a natural stream or channel. It is 
not an.artificial irrigation channel. The 
-decision reported in Kaliana Mudali v. 
The. Secretary. of State for India in 
Council by. the. Colleator. of Salem (1), 


‘therefore, supports the plaintiff. The ° 
odai must be considered as part of. 


-Burvey Nos. 13, 14, 17, 18, 20, 155 and 
157. The. plaintiff has not, therefore, 
‘used. the water for purposes of-irrigation 
. from. any channel belonging to Govern- 
ment. I find that he did not take water 
to his Surveys Nos. 14, 18,-20, 155 and 
157 from any Government source. 
` 8 Third issue,—The point as fo 
whether. water used for purposes of 
dtrigation.of &ny.land from any channel 


belonging to “Government is beneficial 
to and sufficient for the requirements of 
the crops raised on such lands, must be 
left to the opinion of the Revenue 
Officers empowered to charge water- 
cess*subject to the control of the Col- 
lector. Plaintiff's Ist witness stated that 
the crops in plaintiffs lands in Fasli 
1325 were fair, and that they did not 
fail. The Collector of Salem has stated 


‘in the written statement, that in the 


opinion of the Revenue Officers em- 
powered to charge water-cess, the irri- 
gation by the water diverted from the 
odai was beneficial to, and sufficient for 
the requirements of the crops on the 
land. Civil Courts cannot interfere with 
the opinion of the: Revenue Officers 
empowered to charge water-cess. The 
plaintiff has not used water for purposes 
of irrigation of his dry tands from any 
channel, belonging to Government. ‘As 


I havefound the 2nd. issue against the ` 


defendant it becomes unnecessary to 
record a finding on the issue, : 

.9. First issue.—l have found the 
2nd issue against the defendant. I find, 


therefore, that Government are not en> ` 


titled to levy the-penal assessment, : 

not taken water to his Survey Nos. 14, 
18, 20, 155 and 157: from any Govern- 
ment source. He is, therefore, entitled to 
the refund of the amgunt levied from 
him for water-cess and the costs incurred 
by him for preferring an appeal to the 
Collector of Salem to get the levy of 
water-cess set aside. I ‘find that the 
plaintiff is entitled to-a decree for Rs, 15 
and costs against the defendant. ~~ 





` The Government Pleader, for the 
pellant. 


Respondent. , 
This second appeal eqming 


the return of the findings of..the lower 


‘Appellate Court upon the issues referred, 


by this Court for trial, and having stood 
over for consideration till this day the 
‘Court delivered the following j 
; JUDGMENT. i 
Odgers, J.—This- suit was brought 
by the plaintiff against the Seeretary 


Fourth issue —The plaintiff has 


on for 
-final hearing on 7th January 1924, after 


hp 
Mr. T. R. Vijiaraghavachariar, for the - 
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of State in Council to recover the 


mount of wafer-cess charged on the’ 


plaintiff?" because the plaintiff : took 
Government water to irrigate his dry 
lands. The District Mun&if found that 
the water-course could not be saad- to 
belong to Government and this was 
upheld by the Subordinate Judge, both 
the lower Courts relying on the decision 
in Kalianna Mudali v. The Secretary of 
State for India in Council by the Collector 
of Salem(1) to which further reference will 
be made. The appeal was heard originally 


. before Ayling, J., and myself'and the case 


was remitted to the lower Appellate Court 
for fresh findings on all the issues. It 
was then submitted by the learned 
Government Pleader that the decision in 
Kalianna Mudali v. The: Secretary of 
State for India in Council by the Collector 
of Salem (l)e required reconsidera- 
tion and we pointed out in our judg- 
ment that the case relied on was con- 
cerned with rills feeding a. pond, We 
pointed out, however, that small natural 
streams are frequently not. separately 
demarcated as poramboke but their 
character as poramboke is not affected 
by the omission to do 8o; and we also 
pointed out that it was apparent from 
the passage in the Settlement Register 
of the Suit Village, Exhibit IV, that the 
fact that the channel forms part of. a 
survey number held. in patta without 
separate demarcation does not by itself 
show that the said, channel is not.& 
poramboke channel. We held that the 
rulng in Kalianna Mudali v. The Secre- 
tary of State for India in Council by 
the Collector of Salem (1), did not con- 
clude the case and, as stated, called 
upon the lower Appellate Court to return 
further findings on all the issues. This 


lands on either side of the’ channel 
were the patta lands of the plaintiff, 
it must-be held that the channel and 
its -water, ewere included in the patta. 
This, in fact, isa point, relied on: fo 
“the plaintiff before us. It was urged, 
&s a préliminary. point, that this ques- 
etion is purely one of fact and cannot - 
be raised in second appeal. But in 
my opinion, the grounds of the reason- 
ing of the- learned Subordinate Judge 
must be examined to see if they are 
‘supportable in law; and if they are not, 
it follows that-his inference of fact from 
them can also not be supported.- The . 
plaintiff began by denying that there 
was any odai’ (stream) running through 
; his land: at all. This has been found 
to be absolutely false and I have no 
-hesitatior in concurring. As a matter 
of fact, "the stream or channel runs 
through Survey Nos. là,and 17, the 
plaintiff's patta*lands, to the south and 
falls into-a- tank in the Railway poram- 
boke, which there is reason to think 
is a Government irrigation source. The 
passage in the Settlement Register has 
been already referred to and it occurs 
also in the preamble to the patta. It 
is perfectly clear that a patta is merely 
a bill for rent and is in no sense a 
grant or conveyance of the land referr- 
ed to therein. See Secretary of State 
for India in Council v. Kasturi Reddi 
(2)and Muthuveera Vandayan v. Secretary 
of State for India (3), -It is also clear 
that the land and admittedly the water 
-channels, were poramboke before thé 
grant of patta. The provisions of the 
` Madras Act III of 1905, section 9, which 
have been discussed in a. variety of 
cases in this Court lay.down that’“‘all 
rivers, streams, etc., and water courses 
...8re and are hereby declared. 
to be the property of Government ex- 


° cept as may be otherwise provided by 


any law for the time being in force, 
subject .. .to the natural and easement 
rights--of other landowners, and to all 
customary rights legally subsisting with’ 
regard thereto.” If theepattadwr has 
not prescribed against Government for 


8 


26 M. 268; 12 M.L. J. 453, 2° «^ 
29 M, 445 1 M.L, T. 378, ` > 


1014 


INDIAN CASES. 


[1024 


SEORETARY OF STATE FOR INDIA v. T. V. RAGHAVAOHARIAR, $ * 


the use of the water in this channel 
or for the ownership of the bed thereon, 
it is clear that he has no grant of such 
rights. contained in his patta; Such 
treams as the one under consideration. 
ave, in my opinion, been „expressly 
excepted from the grant. It h 
been ,said by the Privy Council ine 
Kandakuri Bala Surya Prasada Row v. 
Secretary of State for India in Council 
(4), that with regard to the true mean- 
ing and construction of the Act, various 
difficulties arise and -those difficulties 
are evident from the conflict of opinion 
that has arisen in this High Court 
with regard toit. For instance in the 
judgment of Abdur Rahim, J., in 
Chinnappan Chetty v. The Secretary of 
State for India (5), he points out “that 
the rights of the Government in water 
, ...Bre in connection with its position as 
a landowner, may he deduced from the 
use of the words ‘othe? landowners’ in 
the saving clause.”- So it appears to 
me that, if the ownership of the banks 


- of the stream is still vested in Govern- 


: i 


ment, it cannot be said that the patta- 
dar has any rights of ownership in the 
water thereon. This is pointed out by 
Sadasiva Ayyar, J., in Secretary of . State 
for India v. Janaki Ramayya (6), wherein 
he says: "Ryotwai lands stand on an 
entirely different footing from zemindari 
and inam lands as Government has not 
lost proprietary rights over ryotwart 
lands. That ryotwari land continues 
‘to be Government land’..... Thus 
the Government treats itself as owner~ 
of its ryotwart tenants’ lands while it 
treats éhe . zemindar and 4namdar as 
owner of the lands in permanently settl- 
ed estates.’ In Kandukuri Mahalaksh- 
mana Garu v. The Secretary of State for 
India in Council (T), Miller and Munro, 
JJ., held that under séction 2 of Act 

(4) 41 Ind. Oas. 98,40 M 8806; 33 M L.J. 144; 
22 M. L. T. 76; 15 A. L. J. 697; 21 O. W. N. 1089; 


M. W_N. 536; 19 Bom. L. R. 751, 6L W. 
40; 2 P. L W. 260; 26 O. L. J. 290, 44 I. A. 166 
C 


(5) "m Ind. Oas. 673; 49 M. 239 at p. 259; 36 M. 
L J. 1944 95 M. L. T. 121; (1919) M. W. N 190; 9 
L. W.989 (F. B.). 

(8) 30 Ind. Cas. 609; 29 M_L. J 389; 2 L. W. 763; 
18 M. L. T. 377; (1915) M. W. N. 671 š 

Ms Ind. Oas, 67, 34 M. 295 at p. 296, (1910) M. 
W.N.595;8 M, L; T, 389; 20 M. L, J, 823, 


IIL of 1905, where the channel or river, 
which is the flowing body of water, is 
not 8hown to belong to & private person, 
it belongs to Government although 
private persons may be proprietors of 
the ed. The riparian proprietors have 
egsement rights, but they are not on 
that account ownérs of the channel, 
and they cannot use water whicn belongs 
to Government, free of cess, in the absence 
of an engagement with Government to 
that effect. They laid down that section 2 
declared that subject to the natural rights 
of other landowners, all standing and ~ 
flowing waters which are not the property 

of anybody else are’ the property of Go- 

vernment. This case came on appeal to the 

Privy Councilin Kandakuri Bala Surya 

Prasada Rowv. Secretary of State for India 

1n Council (4), where their Lordships re- 

cognize the difference in the law of this 

Presidency as to the rivers and streams 

from the English Law and say that “it is 

quite possible that it recognizes some - 
proprietary rights on the part of Govern- 

ment in the water flowing in rivers and 

streams," Again, in Secretary oj State: 
for India in ,Council v. Ambalavana 

Pandara Sannadhi (8, Abdur Rahim, 

J., held that “in order to justify the 

imposition of cess under this Act, it must 

be made out that the irrigation is caused 

by water supplied or obtained from 

a stream or river balonging 1o the 

Government,” and he did not understand 

the provisions of Act III of 1905 as 

laying down that “even in those streams 

and rivers in which the riparian rights 

of zemindars or other owners of adja- 

cent lands exist, aseparate and independ- 

ent proprietary right in the water 

subsists in the Government entitling it 

to demand from the owners of the lands 

on the banks any price it, choses for 

the use of the water." This was con- 

‘curred in by Srinivasa Ayyangar, J., but 

on the ground that the plaintiff had been 

drawing off the same quantity- of water 

from time immemorial; but he refused 

to consider the effect of Act III of 1905. 

I am, therefore, $f opinion, that the 

patta of the plaintiff does not include 

this undemarcated poramboke stream. 


(8) 42 Ind. Cas 697; 33 M. L. J. 415; (1917) M, W 
N. 729; 22 M, L. T, 151, - e 
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The -second contention is that, if 
Government intended itnot to be includ- 
ed in the patta, they ought to have 
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to all the rights of riparian owners under 
the English ‘Law.- They may be said 
to own.some such rights such as the 


excepted: the channel: from the patta. -rights of*access to the river for using 
Reference has been made to the Survey the water, for bathing and for domesyc 


Manual and to the‘ Board's St&nding 
"Orders; but it seems to më that this 


cannot, in any way, have the force of. 


law being merely directions of the authori - 
ties to their officers, either survey or 
revenue, as to the way in which their 
duties should be carried out. 

The third question raised is that no 
presumption in favour of Government 
arises from the provisions of Act III of 
1905. This I have already dealt with 
in considering the first question: But 
I may add this, in Secretary.of State for 
India v. Janaki Ramayya (6) it was held 
by a majority of the Full Bench as 
against the observations in Secretary 
of State for India in Council v. Ambala- 
vana  Pandara Sannadhi (8), that a 
special presumption s raised in favour 
- of Government by Madras Act III of 
1905. See per Oldfield, J., at page 398* 
and per Bakewell, J., at page 433.* _. 

The 4th contention of the plaintiff is 
that he has riparian rights. This isa 
question, of at least mixed law and fact 
which he has not raised in either of the 


lower Courts and which, in my, opinion,. 


he is debarred from raising in second 
appeal. That 4s sufficient to dispose of 
- this point. ButImay add that whatever 
riparian rights, if any, the plaintiff might 
have in the water of this stream, itis 
"more than doubtful if he was at liberty 
to erect two dams or diversions by which 
& considerable portion at-least of the 
waters of the stream was diverted in 
order to irrigate his 
- lands. That would raise a question as 
to whether the rights of lower riparain 
owners, if any, have been infringed and 
whether the flow through this oda? to 
the tank or Manalpallam has -been in- 
terfered with. This is of course a ques- 
tion of evidence which cannot be allowed 
to be raised here. Reference may be made 
to Second Appeal 
which- I was a party in which it was 
said that the District Munsif thought 
that ryotwari landholders were entitled 
*Pakesof90 M. L. J.C[Ed.] TmT - 


own dry patta ` 


No. 1639 of 1918 to: 


purposes and so on; but so far as irriga^: 
tion rights are concerned, it has, been 
ointed out in Lakshmiah v.Narayanappa 
9), that the ‘only direct rights which 
the ryotwari landholders have are either 
derived (through express or implied con- 
tract) from the Government or.are acquir- 
ed against Government by prescription: 
To referto the case in Kalianna Mudalt 
v. The ‘Secretary of State for India in 
Council by the Collector of Salem (1), the* 
judgment is extremely short. The land 
in green seems to have been patta 
land. The first part of the judgment 
deals with the plaintiff having. acquired 
an easement as against Government to 
interrupt the flow. :Theesecond part of 
it deals with*the claim to levy water- 
cess and sets"out that the “rills run 
through the plaintiffs patta land, and 
their beds have not been separately 
demarcated as  poramboke; they. are. 
‘part of the patta land and, not the pro- 
perty of Government, and therefore, the . 
water course cannot be said to belong 
to Government as decided day before 
yesterday in Appeal - Suit No. 113 of 
1910.” I have perused the judgment in 
this Second Appeal No. 1639 of 1918, 
which was a case of zemindari lands - 
where under section.2 of Act ITI of 1905, 
the zemindar is clearly "another land- 
owner" within the meaning of the sec- 
tion. It'is further difficult to discover 
from the very short statement in 
Kalianna Mudali v. The Secretary of 
State for India in Council by the Collector 
of Salem (1), what were the exact facts 
of the case. It may be that the rills ` 
began and ended on the plaintiff's own 
patta land without flowing into or’ - 
through any other land. which is not . 
the case in the appeal before us. I 
cannot see that this case is any real 
&uthority for the position advanced by 
the appellant. The learned Judges relied 
on a case they had already decided 
28 to zemindari lands which, as pointed 
9) 45 Ind. Cas. 80, 23 M. Lx, T. ; 
495) 1918) M.-W, N. 276. es nm i 
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‘out. stood on a wholly different footing. 
For these reasons, Iam of opinion, that 
the appeal must be allowed with costs 
throughout. ° ° 
Wallace, J.—Plaintiff sued to re- 
er with costs a Sum paid by him as 
penal water rate levied’ by the Tahsildar 
of Uttankarai Taluk,'Salem District, for 
unauthorizedly taking Government water 
io his registered dry lands. It appears 
from the eviden de inthe case that plaint- 
iff. is the pattadar of Survey Nos. 13, 14 
and 17 registered dry land, through 
"which a jungle stream flows which 
originally according to the survey plan 
rof 1897, ended in Survey No. 17, but so 
far as appears from the evidence has 
since the grant on darkhast of Survey 
Nos. 18, l4 and 17 been discharging its 
. waters into the Govérnment irrigation. 
source called Manalpallam, that plaint- 
iff by mud days at points A and B in 
-the stream, diverted a Portion of the 
water of that stream to*his dry fields 
and raised wet crop, andthat for his 
interference with the water of the stream, 
. penal water rate was imposed on him. 
Both the lower Courts have decided 
that the jungle stream within the limits 
of Survey Nos. 13, 14 and 17 is the pro- 
perty of plaintiff and that the imposi- 
tion of any water-rate for the diversion 
&nd use by him of its waters, at any 
point within these survey numbers, is 
ilegal. Both Courts have based their 
decision on the ground that the patta 
for these fields granted apparently to 
plaintiffs vendor carried witlf it a grant 
of stream bed and the water on it where 
it flowed éhrough these survey numbers. 
In so holding, it is perfectly clear that 
* in the present state of the law, both 
‘Courts made a fundamental mistake in 
law as to the legal effect of a patta, 
and this- mistake, we are, in second 
appeal, bound to consider and rectify. 


I should have thought that it was: 


well-known law that a patta is not a 
document of title, or a deed of grant, 
See Secretary of State for India in 
ouncil ve Kastuse Reddi (2), Muthuveera 
Vandayan v. Secretary of State for India 
(3)]. It is a record of demand by Govern- 
ment that such and -such an amount 
is due as land “revenue. on such and 
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such an area. Plaintiff admitted before 
us, when pressed, that the stream in: 
questión within Survey Nos. 13, 14 and 


- 17 was Government property prior to 


fthe grant of patta to his vendor. It 
follow# that neither his vendor nor 
* himself has succeeded to the ownership 
sof that portion of the stream unless the 
grant of patta or the -grant of these 
survey numbers on darkhast somehow 
carried with it also the transfer of 
ownership of that portion of the stream. - 
As noted, the  patta implies no such 
grant, and plaintiff has not chosen to 
produce or call for the darkhast records. 
I wholly fail, then, to find any proof 
that the ownership of Government, ad- 
mitted prior to the darkhast, has been 
lost by Government. 

-The mere entry of a particular area 
in a patta cannot be any'evidence that 
the whole extent of the area, without 
any reservations, was granted on dar- 
khast to a darkhasidar, in the face of 
the customary proviso in all village A 
Registers, viz., that at the Original Settle- 
ment a deduction of 25 per cent. has 
been made from,the gross produce on ` 
account of unfavourable seasons, and on 
account of any roads, channels, tanks, 
paths, ete., that may have beem measur- 
ed in with the cultivated area, The 
fact of the inclusion, therefore, of any 
Government porambvke in any re-survey 
field does not confer on the cultivator 
of that field the right of entering on 
such poramboke or of, in any way 
interfering with it (Exhibit IV). The 
mere grant of a patta fora field does 
not then automatically carry with it 
the grantof any Government poramboke 
already existing within that field. Plaint- 
iffs claim, which amounts to saying 
that there cannot be any Government 
channels in existence within lands grant- 
ed on patta, unless these channels have 
been separately demarcated, is directly 
opposed to this general provision of the 
settlement. It is for plaintiff to prove 
that this usual reservation did not form 
part of the contract between his vendor 
and Government at the time of the 

grant of patta. He has not even pro--. 
duced his patta or examined his vendor 


- to prove this, or to prove that.his vendor - 
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was ever in possession of or owner of 
any- portion of thé stream. 
to me almost absurd to contend that in 
granting a darkhast for dry lands—lands 
ex-hypolhesi not entitled to Govern- 
ment water—Government delibefately 
intended to confer on the darkhastdgr 
not merely the use of water flowing 
through & channel in that land to a 
Government source of irrigation but also 
the ownership of part of that channel, 
80 that every grant of patta would confer 
ownership of -every channel within 
the land granted, and the right to 
dam,.up and stop the ‘flow of water 
altogether. It is certain that Govern- 
ment in granting pattas never had any 
such" intention or contemplated that such 


a transfer of ownership as would involve . 


the wholesale. breach of its covenant 
with the lower* wet land-holders was 
included in the contract. The practical 
inconveniences of upholding such a 
contention are obvious? as plaintiff him- 
self would: be the first to discover, if a 
pattadar further up the stream—say patta- 
dar of field No. 1—claimed the rights 
which plaintiff now claims, and diverted 
all the water to his field so that none 
at all came as far as plaintiff's landè. 
Plaintiff's claim based on the patta appears 
to me, therefore, wholly untenable and 
the lower Oourt's acceptance of it is 
based on a material misconception of 
the law. The case cited by plaintiff in 
Kalianna Mudali v. The Secretary of 
State for India in Council by the Col- 


"lector of Salem (1) besides being a 


case not published in the authorized 
reports, does not seem to me of any 
assistance to plaintiff, since from the 
facts of that case it appears that the 
" rills" feeding the pond were wholly in 
the plaintiff's lands and had presumably 
never belonged, at any time, to Govern- 
ment. £ - 

` Plaintiff has attempted before us 
io Bupport the decree appealed against, 
on two grounds not taken before, (a) 


` that under the Board's Standing Orders, 


Government does not *charge water-rate 
for water taken from jungle streams pro- 
vided no irrigation lower down is inter 
fered with, (b)that plaintiff as owner of 
both banks; of the stream in- .Burvey. 
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Nos. 13, 14 and 17, possesses the natural 
rights of &riparian owner to usufruct 
of the water as it flows between his 
banks. Asto (a) the «foundation for 
buch a case has not been laid, and 
Government was never called upon to 
ineet sudh a case, while it appears in 
*evidence (defendant's.4th witness) that 
‘the jungle stream does feed. an 'irriga- 
tion source, so that the Board's Stand- 
ing Orders quoted has go application. 
As to (b), again, such & claim was never 
agitated in the lower Courts. Had it 
beenjit would have been open to Govern- 
ment to contend 

(1) that a mere dharkhast ryotwari 
pattadar of dry lands has no riparian 
rights to water for irrigation purposes 
(See Second Appeal No. 1639 of 1918); 

(2) that even if he has such rights do 

not permit the diversion by mud dams of 
water which would otherwise flow into 
‘a Government frrigation source. I am 
of opinion that such mixed questions of 
fact and law cannot be agitated for the 
first time here in second appeal. 

It is clear then that as between 
plaintiff and-Government the - ownership 
of this channel and the water in it 
within fields Nos. 13, 14 and 17 belongs 
to’ Government and that the charge of 
water-rate, ordinary or penal, for water 
taken therefrom to dry lands is in accord- 
ance with law (Acts VII of 1865 and III 
of 1905). This second appeal must, there- 
fore, be allowed and plaintiff's suit dis- 
missed with costs here and below. 

V. N. V. - Appeal allowed. 

Z. K. 


. LAHORE HIGH COURT. 
- Frest Orvin ApPBAL No. 548 or 1920. 
- February 27, 1924. I 
` Present: —Mr. Justice Broadway and 
-Mr. Justice Campbell. 
RAJINDAR SINGH—Puaintirr— 
. APPELLANT ° ° 
1 : ~ versus ° 
` Musammat RAMJOW AI—DRFENDANT— 
. RESPONDENT. , . 
Wáll—Minerity of testator—Burden*of proof. 


` f ^9 


- to prove not onl 
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Tt is incumbent on the person propounding a Will 
the soundness of the testator's 
mind but also the fact that he was not a minor at 
the time the Will wag executed. [p. 1Q19, cols 1 &2.] 

Bhagirthibai v Vishwanath Damodar, T Bom. 4 
®. 92, Sukh Dei v. Kedar Nath; 23 A. 405 at 
413, 5 O. W. N. 895; 28 I. A. 186, 3 Bom. L. R. 704: 
88ar.P. O. J. 109 (P O)and Kuram Krishna 
Chartar v.-Veeravelly Krwhnama Chariar, 19 Ind, 
Cas. 452, 38 M. 168; 13 M L. T. 385, (1913) M. W: N, 
355, 24 M. L. J. 517, relied on. © ` 

First appeal from the decree of the 
Senior Subordmate Judge, Jhelum, dated 
the 27th January 1920, 

Bakhshi Tek Chand and Mr. M. S. 
Bhagat, for the Appellant, š 

Lala Badri Das, R. B., and Lala Anant 
Ram Khosla, for the Respondent. 

ORDER.—The following pedigree 
table, will show the nature of the dispute 


' which has resulted in this appeal to this 


Court:— 
KARM SINGH. 
e (died 1912) 
° 


Sant T CHE cn Ram- 
(died May 1915) | jowai (defend- 
ant.) 


RN Sungh. Daya Si à. (died 

(plaintif ) 27-4-1019), 

Karam Singh died in 1912 having 
executed a Will in favour of his grandson 
Rajindar Singh. This Will was contested 
by. Sant Singh and the dispute was 
settled by arbitration in the following 
manner:—The property was divided into 
16 shares. Sant Singh wasto get 6/16, 
Rajindar Singh 5/16 and,Daya Singh, 
who was then admittedly a minor 5/16. 
Before this award could be made a rule 
of Court, however, Sant Singh's death 
occurred in May or June 1915. Ram- 
jowai his widow, then appeared on the 
scene and the disputé Was settled by the 
allotment of 18/64 to Musammat Ram- 
jowai, for her life, on her death her two 
sons taking equal moieties. 23/64 were 


` allotted to Rajindar Singh and 23/64 to 


Daya Singh. Onthe 9th January 1918 
Musammat Ramjowai executed a Will in 
favour of her son Daya Singh which Will 
was registered on the 20th January 
1919. Ovethe 27th March 1919 Daya 
Singh died of plague. He left neither 
widow nor, children. On the 17th April 
1919 Musammat Ramjowai presented a 
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Wil dated 15th December 1918 purport- 
ing to have been executed in her favour 
by Daya Singh for registration. The 
Will was duly registered, and, on the 
28th April 1919 Rajindar Singhinstituted 
the present suit asking for a declara- 
tton to the effect that the Will said to 
have been executed by Daya Singh “was 
ineffectual and null and void as against 
his reversionary rights.” By an order. 
of the Court dated the 12th June 1919 
the plaintiff amended .his plaint by 
adding a prayer for the cancellation of 
the Will. Musammat Ramjowai contested 
the Will and the following issues were 
settled :— m 

1. Did Daya Singh execute the Will 
while in full senses? Onus on defend- 


` ant. 


2. Was Daya Bingh.a& minor at the 


: time of its execution? Onus on plaint- 
‘iff. 


3. Is the plajntiff estopped from rais- 
ing the plea of minority? Onus on de- 
fendant. 

4, Is there any special custom among 
Ahluwalia community of Jhelum to- 
which the parties belong by which Daya 
Singh's mother could not succeed to his 
share even after he had partitioned 
his property with plaintiff? Onus on 
plaintiff. í : 

5. If issues Nos.1 and 3 are found 
in defendant's favour fould she have no 
more interest in the property devised 
than a life interest? Onus on plaintiff. 

6. Has the plaintiff in -that case 
(issues Nos. land 3 being found in her 
favour) & locus standi to contest the Will? 
Onus on plaintiff. I 

7. To what relief is plaintiff entitled ? 

The plaintiff's suit was finally dismisa- 
ed on the 27th January 1920, the execu- 
tion of the Will having been held proved. 
He has eome up to this Court in appeal 
through Mr. Tek Chand wle has so far 
addressed us on two points, firstly, as to 


.the execution of the Will, and, secondly, 


as to whether the onus of the second 
issue had. been rightly placed on his 
With regard to the first point, 
namely, whether the Will was actually, 
executed by the deceased Daya Singh 
we have had our attention drawn to the 
evidence on the record. This donsis t 


. the 
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-of the depositions of Muhammad Akbar, 


the scribe, (page.102 of the printed paper- 
book) and Mr. Fazalllahi page (96). The 
Trial Court had these two witnesses 
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fact that he was not a minor at the time it 
was executed. Again in Sukh Dei v. 
Kedar Nath (2)their Lordships of the 
Judicial Committee have remarked in 


before it and in regard to Mr. Fazal Ilahi V a case somewhat similar to this that tge 


the learned Subordinate Judge has 


remarked that “he (the witness) oceugies ® person propoun 


a special position of respectable member e 
of the Local Mission and for his 
integrity tof character there can be 
no difference of opinion in Jhelum.” 
This witness is the Head Master of, 
Mission High School in Jhelum 
and his evidence clearly shows that the 
testator Daya Singh, who was one of 
his.pupils, brought the Will, Exhibit D1, 
to him. and asked him to attest it, 
informing him that it was his Will. The 
document was attested by the witness 
under date the 15th December. 1918. Mr. 
Tek Chand has commented on the fact 
that two other attesting witnesses have 
not been produced. The explanation 
for the non-produetien of these two 
persons isto beseen at page 96 where 
the defendant's Counsel has stated that 
they had been given up as their where- 
abouts were not known. The fact that 
the 15th December 1918 was a Sunday 
has also been commented on by Mr. Tek 
Chand. But asno questions were put 
to Mr. Fazl Ilahi with regard to this 
circumstance we do not think his evi- 
dence is in any, way weakened by the 
fact. Ifthe evidence of this witness is 
accepted, and we think that we are 
bound to accept it, the actual execution 
of the Will by Daya Singh must be 
regarded as proved and it is, therefore, 
unnecessary, to discuss the evidence of 
the scribe, Muhammad Akbar, although- 
we would remark that there is no real 
reason? why this witness should have 
deliberately told lies on behalf of the 
defendant. ` 


The contention of Mr. Tek Chand as to `` 


the onus having been wrongly placed on 
him of proving issue No. 2 has force. It is 
supported by Bhagirthi Bai v.`Vishwa 


- Nath Damodar (1) in which it was held 


that it is incumbent*on the person pro- 
pounding a Will to prove not only the 
soündness of the testator's mind but the. 


(1) T Bom. L. R. 92.. 


* 186, 3 Bom. L4R. 7 


onus of proving a Will rests on the 


pe ingit. A similar expres- 
sion of opinion is to be found in Kuram 
Krishnama Chariar v. Veeravelli Krish- 
nama Chariar (3. We would refer 
particularly to the following passage in 
the judgment of their Lordships of the 
Privy Council in Sukh Dei v. Kedar Nath 
(2. “The burden of proof of course lies 
upon the person who sets up a Will, not 
upon the person. who is prepared to 
impeach it" 

In this view of the question the onus 
has clearly been wrongly placed. Mr, 
Anant Ram Khosla states that his client 
is desirous of producing further-evidence 
on this issue, It has beey admitted that 
the respondent* would be entitled to an 
"opportunity fortloing so. We, therefore 
remand this case under O. XLI, r, 95 
Civil Procedure Code, and direct the 
Court below to give the respondent an 
opportunity of. producing such fresh 
evidence on the second issue as‘she may 


. desire- to lead having regard to the fact 


that the onus of that issue rests on her. 
Should the appellant consider it neces. 
sary or desirable to produce any evidence 
in rebuttal he will be entitled to do 80. 
Return to be made within three months, 
Z. K. Case remanded, 
(2) 23 A. 405° at ios 5 O. W. N. 895, 28 I. A. 
; 8 Sar. P. C. J. 109 (P. O). 
(3) 19 Ind. Cas. 452; 38 M. 160; 13 M . T. 385; 
(1913) M. W. N. 355; 24 M. L. J. 517. Ex 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civit, APPEAL No. 30 oF 1923. 
April 1], 1924. 
Present :—Syed Wazir Hasan, J. C. and 
Mr. Pullan, A. J. Q, 2 
GHANSHIAM DAS AND: ANOTHER— 
PLAINTIFFS—À PPÉLLANTE' 
p versus . e 
e Musammat MASJIDI MARIAM BIBI 
AND OTHERS—DREFENDANT&— RESPONDRSTE 
Contract Act (IX of 1872), e, I8—Undue. in. 
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fluence—Creditor dominating will of debtor—Hard mortgage Rs. 902 were given hack to the, 


and -unconscionable transaction—Relref 

The property of the defendant who was a 
pardanashin lady was about to be put up to sale 
and she approached the plaintiff with a, view to ob- 
tain a loan in order *to save her property from 
being sold The plaintiff promised to lend her 
the necessary amount on comparatively easy terms 
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plaintiffs on the following day and ac- 
cordingly a decree has been passed for 
Rs 9,093 principal together with interest 


gat l per cent per mensem with 6 monthly 


Tests. e Against this decree the plaintiffs 


but failed to advance the sum by the daté on which @ have appealed and we have heard the 


it was required and the defendant had to obtain 
further extension of time from the Court in which 
execution with regard to her property was pend- 
ing. On the last date to which the proceedin 
were adjourned, she executed a mortgage of tho 
property in favour df the plaintiff agreeing to pay 2 
percent per mensem interest with 3 monthly rests, 
and also agreeing to a condition of foreclosure : 

. Held, (1) that the terms of the mortgage were 
hard and unconscionable , 

(2) that the defendant had agreed to the terms in 
a state of helplessness brought about by the tactics 
of the plaintiff, who had first promised her a loan 
on easier terms and thereby prevented her from 
having recourse to other money-lenders, (p. 1021, 
col 2.] 

(3) that the plaintiff was in a position to domi- 
nate the will of the defendant and the transaction 
having been brogght about by the exercise of 
undue influence should be relieved against [ibid] 


A 2 

Dwarka Singh v Raghubar Prasad, ll O. O. 
295, Chhannu Lal v Raj Kuar, 43 Ind Cas 295, 
90 O. C. 318, Dhamwal Das v Raja Maneshar 
Bakhsh Singh, 331 A 118,28 A 570, 4C L J 1, 
1M L T 205, 3A L J 495, 90 O 188, 8 Bom 
L R 491,100 W N 849,16 M L J 292 (P. O), 
and Raja Aluneshar Bakhsh Singh v Shadi Lal, 3 
Ind Cas 385,6 A L J 707,100.L J 76,13 CW 
N 1089,11 Bom L R 8656 M. L, T 71; 31 A 386, 
19M L J.438, 12 O C 300, 361 A. 96 (P.O), 
referred to. 


Appeal from the decree of the Sub- 
ordinate Judge, Partabagarh, dated the 
23rd April 1923, in O. 8. No. 101 of 1921. 

Messrs. Bisheshar Nath and Bisham- 
bhar Nath, for the Appellant. 


JUDGMENT.—The plaintiffs sued 
for Rs. 16,578 principal and interest by 
foreclosure of certain mortgaged property 
of the basis of a regigtered mortgage 
deed, dated 26th of June 1920. The 
lower Court, Subordinate Judge of Par- 
tabgarh, found that the mortgage was 
forced upon the defendant ,No. 1, who 
is a pardanashin lady and that an 
unfair advantage was taken ofher posi- 
tion to make her agree to the harsh con- 
ditions gf the deed which stipulates for 
foreclosure as well as compound interest 
at 2 per eént. per month with three 
monthly rests. Further the Court hase 
found that qut of the consideration of the 


~appeal ex parte. 


Two questions are involved:—The first 
is whether this is a case of undue influ- 
ence falling under section 16 of the Indian 
Contract Act, and thé second is a ques- 
tion of fact as to whether the sum of 
Rs. 902 was actually given back to the 


^ plaintiffs after the execution of the mort- 


gage. As to the second point there is 
oral evidence of five persons, two of whom 
are Pleader's clerks and one is the defen- 
dant’s son-in-law and general agent. 
There is also a statement of a Pleader 
Mr. Wasi Hasan who says that he was 
consulted by the defendant’s agent as to 
what action heshould take in view of the 
fact that the plaimtifis demanded the re- 
turn of thissum of money. The appel- 
lants have not been able to show why 
the evidence on this point should be dis- 
‘believed, and the only rebutting evidence 
is that of the plaintiff No. 1 himself, who 
makes theadmission that he did receive 
back a sum of Rs. 100 after the execution 
of the mortgage ; only he asserts that 
this was a separate advance made by 
them to cover the costs pf the stamp and 
registration. We are unable to see why 
if this advance of Rs. 100 was made, it 
was not deducted from the sum of Rs. 902 
which was paid in the presence of the 
Sub-Registrar. We are of opinion that 
the defendant's evidence on this point is 
true and that the sum of Rs 902 was paid 
in cash before the Sub-Registrar and 
returned afterwards to the plaintiff. 

On the question of undue influence we 
have been referred to a ruling of a Single 
Judge of this Court reported as Dwarka 
Singh v. Raghubar Prasad. (1) This 
ruling does no more than lay stress on 
the difference between clauses (c) and (d) 
of the Illustrations given to section 16 of 
the Contract Act. But the question is as 
to whether this isa case in which clause 
(c) or clause (d) should be held to apply. 

(1) 11 O. C. 295, 
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“appellants have attempted to show.that 
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s Ifthe money lender was ina position to 


dominate the ‘will of the borrower, the 
ease will fall under section 16, as. in- 


stanced by clause (c) and if this was. 


merely a case where the. borrower was. 
forced by her necessity to agree to*a loan 


at an exorbitant rate it will be covered, by © 


example (d) and will not fall. under sec-* 
tion 16, In this case evidence has been 
given to show that the defendant’s pro- 
perty was being put to sale on the 20th 


_ of June 1920 and that the defendant, who 


had already obtained a postponement by 
borrowing Rs. 7,000.from other persons 
approached the plaintiffs with a ‘view to 


"have a further loan of Rs. 9,000. There 


is evidence that the plaintiff No. 1 at 
first promised a loan atl percent. with 
six monthly rests, but whether this was so 
or not there is no doubt that the plaintiffs 


. had not advanéed the money by the 19th 


of June and that the defendant had to 
obtain further extension of the time till 
the 26th June. It was only on the 26th of 
June, the last date to which the sale was 
staved off, that the defendant executed 
the deed in suit at 2 per cent. per mensem . 
interest with three monthly rests and con- 
taining acondition of foreclosure. That 


these terms are hard and unconscionable 


‘cannot be doubted ‘seeing that the loan 
was being given on security of landed 


` property and there is no reason.shown. 
. for supposing that the property was not 


-of sufficient value. We have been refer- 


“red to a ruling cited in Chhamuw Lal v. ` 


Rajkuar(2) which deals with the ques- 
tion as to what interest is considered to 


be exorbitant in this country. There is 
‘nothing in that ruling which would go 


to show that the interest charged in this 
The 


a loan-at a similar rate of interest was 
made by them to the respondent's mother 
but they failed to produce the -bond or 
'any satisfactory evidence as.to the alleg- 
‘ed loan. Even had they done so, we 
‘could: form no opinion as to that loan, 
‘unless we were aware of the circum- 


‘stance under which $t was granted. In“ 


‘our opinion it has not only béen’ proved 
‘that the terms of the mortgage are harsh, 


` . (8) 43 Esd, Cas, 295; 20 O, O. 318. - 
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but also that the respondent when: she 
consented to them wasin a state’of help- 
lessness, 'as this was the only way by 
which, on the 26th ef June, she could 
Bave her property from sale and she vans 
forced to adopt any means by which this ` 
could be done. We are also of.opinion 
that her state of helplessness was toa 
large' extent caused by the tactics of the 
plaintiffs, who had first promised easier 
terms and thereby prevented the re- 
.Spondent from having recourse to other 
3money-lendérs. The circumstances under 
which a money lender. may be said to 
dominate the willof a borrower have been 
-discussed at length by their Lordships of 
the Privy Council in Dhanipal Das v. Raja 
Maneshar Bakhsh Singh (3) and again in 
Raja Muneshar Bakhsh Singh v. Shadi 
‘Lal (4). In our opinion the appellants in 
the present case were in a position to 
dominate the will of the wspondent, and 
"further that th& mortgage executed con- 
tained conditions of a harsh and uncon- 
-scionable nature which have been rightly 
modified by the lower Court. The con- 
‘ditions accepted by the lower Court are 
those upon which the respondent obtain- 
ed her previous loan from the ‘other pro 
forma defendants. Considering that 
the propérty mortgaged is landed pro- 
perty we consider that those terms are 


reasonable. We uphold the decision of 


the lower Court -and dismiss, the appeal 
‘with costs. ` Š r a 


Z. K. N Le Appeal dismissed. 


(3) 33 I. A. 118; 28 A 570,40.L J.11 M. L. Th 
205; 3 A. L. J 495; 9 O G 188; 8 Bom L R. 491; 
100. W. N. 849, 16 M. L J. 299 (P. 0) ` 
.. (4) 3Ind. Oas 385; 6 A. L. J. 707; 10 O. L. J. 
13 C. W. N. 1069; 110m. L. R. 864; 6 M. L, ^ 


31 A. 386; 19 M. L. J, 438; 12 O. O. 300; 36 L A. 96 


_ i022 
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VENKATA REDDY V. KUNJAPPA GOUNDAN. * 


.MADRAS HIGH COURT. 
Sacoxp CIVIL APPEAL No. 1046 or 1922.. 
3 ` October 25, 1923. . 
Present :—Mr.. Jpstice Kumaraswami 
Sastri and Mr. Justice Waller. 
* VENKATA REDDY-DREFENDANT 
No.4—AÀPPELLANT ° 
í - . Versus. 7 
KUNJAPPA GOUNDAN AND OTHERS 
—PLÀINTIFF AND DEFENDANTS — 
RESPONDENTS. 


Civil Procedure" Code (Act V of 1908) O. 


f 


XXXIV, rr. l, 5, 11—Mortgage-suit—Person not- 


made party to suit, rights of—Redemption— 
Amount payable. 

Order XXXIV, r. 1 of the Civil Procedure Code, 
enacts that subject to the provisions of the Code 
all persons having an interest either in the mort- 
gage security or in the right of redemption shall be 
joined as parties to any suit relating to the mort- 

e; 1t does not specify the consequences of the 
Palora to join such a party, and the only effect of 
such non-joinder would be that the. person not 


‘of the 5th defendant. 


‘oined would not be affected by any decree that may ` 


e passed in thegsuit, and would be entitled to 
enforce such rights as he might have had against 
‘the original mortgagor and the mortgagee or the 
auction-purchaser in execution of a decree obtained 
by the mortgagee, without joining the other en- 
cumbrancers or persons entitled to the property. 


[p 1023, col 2, p. 1024, col. L] : ; 
Even after a final decree in a mor suit has 
been passed the mortgage is kept alive for all pur- 


' poses as regards persons having an interest in the 
mortgaged property, but not made parties to the 
mortgage-suit. [p 1024,c0L1] - 

Jt is open to a first mortgagee who had notice of 
a puisne encumbrance to implead the puisne en- 
cumbrancer in a suit on the first mortgage but 
his failure to do so would not necessarily bar a 
Second suit agamst the puisne encumbrancer. 
[p. 1024, col 2] - . 

A mortgagee not made a party to a sult by 

- another mortgagee can file a separate suit on his 
own mortgage. [151d.] ° 


. Where g mortgagee makes all the necessary 

arsons parties to the mo e-suit, obtains a 
Rennes and sells .the mortgaged property, the pùr- 
chaser acquires the equity of redemption of the 
mortgagor and the property js sold free from . the 
mortgage rights ofthe mortgagee m the working 
of bn the property is sold, and the pur- 
chaser is entitled, if necessity arises, to take ad- 
vantage of tho lien which the mo had and 
use it as & shield against the ims of third 
` persons. Where an owner of the equity of redemp- 
tion is not made a party to 8 mort ge-suit 
different considerations wo d arise. [p. 1026, col. 2.] 


. Where person who was not made a 
mortgage-suit Seeks to exercise hus rights of re- 
demption against the auction-purchaser at the 
Oourt-eale in execution of the mortgage-decree, he 
js bound to pay not me the sum actually part 
by the auction-purchaser, but the amount actually 


‘costs and future interest. 


a 


due and payable on the mortage so far as th® 
item of mortgaged property in dispute is concernede 
[p. 1028, cols 1 & 2.] 

(Case-law discussed.) 


Second appeal against a decree of the 
Subordinate Judge, Vellore, in A. 8. 
No. 22 of 1921, preferred against that 
of the District Munsif, Tirupathur, in 


0.8. No. 381 of 1919.. 


Mr. B. Somayya, for the Appellant. 
Mr. M. Patanjali Sastri, for the Re- 


‘spondents. 


JUDGMENT.—The 4th defendant- 
is the appellant. The suit as originally 
framed was one for foreclosing a mort- 
gage executed by the lst defendant and 
the father of the 2nd and 3rd defend- 
ants on the 3rd of April 1914 in favour 
The 4th defend- 
ant was the auction-purchaser of one-half 
of the properties mortgaged in execution 
ofa money-decree obtained against the ` 
father of the 2nd and 3rd defendants. 
He was not mada a party to the suit on 
the mortgage. A decree was passed in ~ 
the mortgage-suit (O. S. No. 156 of. 
1917 filed by the-5th defendant) on the 
5th of October 1917 for Rs. 723-7-9 with 
The plaintiff 
became the purchaser of the properties 
in execution of the mortgage-decree for 
Rs. 757 on the 3rd of July 1919. When 
he attempted to take possession of the 
properties, the 4th defendant resisted the 
claim in so far as the half share of 


. defendants{Nos. 2 and 3 was concerned and 


rty toa., 


the plaintiff was referred. to a guit. He 
then filed the present suit out of which 
this second appeal arises. j 

.Tbe prayers in the plaint are that the 
plaintiffs right as auction-purchaser 
may be declared ; that the 4th defend- 
ant may -be directed to pay the plaint- 
iff the balance of the mortgage debt 
and interest {from -the date of the 
mortgage up to the date of the plaint- 
iffs sale- which he says «amounts to 
Rs: 867-8-0 with future interest and 
then to redeem the plaint properties, 
that in the event of the properties not 
being redeemed, „the ` 4th defendant 
should -be deemed to have lost his 
equity of redemption, and that on the 
happening of such an- event the 4th 
defendant should, be directed. to de 


— [eM . 
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Hver possession of the properties to the 
phintif. A prayer was subsequently 
added asking for a sale of the proper- 
ties if they are not redeemed and posses- 
sion given and for the recovery of any 

balance from the defendants. 

The Ist defendant filed a wriften 
statement pleading that he is not in 
possession of the plaint properties, that 
he never obstructed the plaintiff from 
taking possession and that there is no 
cause of action against him. Defendants 
Nos. 2 and 3 filed no written statements. 
The 4th defendant filed a written state- 
ment pleading inter alia that his father 
bought one-half share in the plaint proper- 
ties in Court-sale and was put in posses- 
sion, that his father was and after his 
death he, the 4th defendant, is in lawful 
possession, that the plaintiff and his 
mother-in-law (the mortgagee) had notice, 
that although ey had notice, the 
plaintiff in O. S. No. 156 of 1917 when she 
sued on the mortgage did not implead 
the 4th ` defendant as a party, that 
the decree in that suit does not bind the 
4th defendant, that when a final decree 
was passed in the  mortgage-suit, the 
mortgage became extinguished and no 
cause of action exists as on the mortgage, 
that he never obstructed the - plaintiff 
from taking possession of the properties, 
that a suit for foreclosure would not lie 
as the mortgage was a simple mortgage, 
that the plaintiff edoes not derive any 
rights under the mortgage, he being 
simply an auction-purchaser in a Court- 
sale and not a party to the original 
mortgage, that even assuming that the 
4th defendant has to redeem, he is 
not bound to redeeni the whole mortgage, 
that the persons whose shares he bought 


-were divided from the lst defendant 


and they received only Rs. 100 out of 
the mortgage-money and that he is only 
bound to pay Rs. 100 and not the whole 
amount due onthe mortgage if he should 
be directed to redeem the property, 
the amendment of the plaint by adding 
a prayer for sale an additional written 
statement was filed by the 4th defend- 
ant pleading that the plaintiff has no 
right to bring the properties to' sale, 
that his claim for such a relief is barred 
py limitation, that the mortgage was 
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discharged befere the date of the sui? 
and that there was no mortgage on which 
any decree could be passed. 

The District Munsif passed the usual 
moe PCM for sale in favour ofthe . 
plaintiff for Rs. 1,041-13-7 with costs and® 

rther interest. An appeal was filed by 
the 4th defendant.egainst this decree 
which was dismissed by the Subordinate 
Judge. : 

The two questions arising for determi- 
nation in the second appeal are whether 
the plaintiff who is only an auction- 
purchaser in execution of a mortgage- 
decree can sue on the original mortgage 
either for foreclosure or sale and if so whe- 
ther’ he can recover the whole amount 
due on the mortgage oronly the differ- 
ence between the amount for which he 
purchased the properties and the value of 
the property whichis in the possession . 
ofthe 4th defendant, he having admit- 
tedly got possessian of the dher half of 
the properties. ° E 

There can be little doubt on the facts 
that the original mortgagee not having 
made the. 4th defendant a party to 
the  mortgage-suit, the rights of the ' 
4th defendant to redeem would not 
be extinguished and the 4th de~ 
fendant would have all the remedies 
open to him which he would have had 
if he had been made a party. It is 
contended by the appellant that the 
plaintiff in the mortgage-suit who 
bad notice of the 4th defendant's 
rights not having joined him but having 
elected to proeeed to sell the propertiea 


" in his absence and to obtain a final decree 


against the original mortgagors fpr any 
balance cannot now proceed as regards 
the property in the possession of the 
4th defendant who claims as the son 
of the auction-purchaser in execution of 
a money-decree against defendants Nos. 9 
and 3 who admittedly were entitled toa 
half share in the properties. We do not 
think that this contention is sound. 
Order XXXIV, r. lof the Civil Procedure 
Code enacts that subject to the provisions 
of the Code all persons haying an in- 
terest either in the mortgage security or 
in the right of redemption shall be joined ` 
ase parties to any suit relating to the ` 
mortgage. It does not give the conse, 
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“quences of the failure to join and we 
think that in such cases the only effect, 
.would be that the person not joined 
would not be affected by any decree that 
` «nay be passed and would be entitled tb 
énforce such rights as-he mighj have had 
‘against the original mortgagor and t? 
- mortgagee or the auction-purchaser: in 
execution of a decree obtained by the 
-. mortgagee without joining the other en- 
cumbrancers or persons entitled to the. 

oroperty. 

x n dentine with this question it should 
be- remembered that section 85 of the 
` Transfer of Property Act contained a 
proviso that the plaintiff should have 
‘notice of the interest of the persons 
whom the section says he oüght to join. 
But sections 85 to 90 were repealed by 
and incorporated in O XXXIV of the 
Civil Procedure Code. Order XXXIV, 
ri which cerresponds, to section 85 does 
not contain any proviso but simply states 
that subject to the provisions of the 
- Code, all persons having an interest 
either inthe mortgage security or in the 
- right of redemption shall be joined as 
. partiés to, any suit relating to the 
mortgage. Section 89 of the Act which 
prescribed . the “procedure to be followed 
when thedefendaznt failsto pay theamount 
due into Court enacted that the plaintiff 
may apply to the Court for -an order 
absolute for sale of the mortgaged pro- 
perty and proceeded as follows:—“And 
the Court shall then pass an order that 


sectiait 88;.and thereupon the defendant's 
right to redeem and the security shall 
Both be extinguished.’ This section has 
been re-enacted as O.X XXIV, r. 5 of the 
Code and the words - in section 89 of the 
Transfer of Property Act to the effect 
that the defendants’ rights to redeem and 
the security shall both be extinguished on 
an order absolute being passed ‘are omit- 
"'ted and consequently the mortgage is 
-kept alive for all purposes as regards 
‘persohs having an interest but not made 
parties to the: mortgage-suit.. `- < 

` It is difficult to see how a second. spit 
-Against .& person not impleaded in the 
previous Buit would be barred under any 

e * * 
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pee 


of the provisions of the Civil Procedure ° 


Oode. It is no doubt true that the first 
mortgagee who had notice of a puisne 
encumbrance could have impleaded that 
puisne encumbrancer in the suit on the 


‘firsf-mortgage but the failure to do so 


would not necessarily bar the second 
suit against the puisne encumbrancer 
unless there is anything in the Oode 
barring such asuit. The cause of action 
is not the same as in the previous suit 
nor would the points to be decided neces- 
sarily be the same. i : 


` In Sukhi v, Ghulam Safda Khan (1), 


their Lordships of the Privy Council 


held that the rights of & puisne mort-' 


gagee not made a party to a previous suit 
on the mortgage to enforce the’ security 
are not affected by the fact that a prior 


mortgagee obtains a detree for sale on ` 


his mortgage and- brings the property to 


sale in execution. They also held that if a- 


puisne mortgagee files a suit on his own 
mortgage, ‘the auction-purchaser -in 
éxecution sale in a prior mortgage can 
tise the prior mortgage right as. a-shield 
and claim payment- of the amount’ due 
undér the prior mortgage-decree as a 
condition of a decree for sale in favour 
of the puisne mortgagee and pointed 
out the change effected by O. XXXIV, 


rr. 3 and 5 of the Code which do not, 


re-enact thé last.portign of section 89 of > 


the "Transfer of Property Act' &nd dis- 
tinguish the case of Het Ram.v. -Shadi 


Ram (2) on the ground that that dicision’ 


proceeded on section 89 of the Transfer 
of Property Act. It is, therefore, unneces- 


. Sary to consider the -decisions cited by 


the appellant's Vakil which were based 


on the view that on the making of an. 


order absolute on a mortgage-decree the- 


mnortgage is extinguished. It-has -been 


held that a mortgagee not made a party 


to a.suit by. another-mortgageé can file: 


á separate suit on his.own mortgage.. In 


(1) 65'Ind. Oas. 151; 43 A: 469; (191) M.. W. N; 
445; 14 L. W 162; 26 O. W. N. 979; 49 ML; J. 15; 
30 M. L.. T. 175, 24 Rom. L. R. 500; 48 É. A; 465; 
(922 A. T R. (È. O) (P.C). . SS; 

- (2) 45 Ind.. Cas. 798, 40-A: 407-5 P L. W. R8i 
16-A L. J. 607; 35 M. L: J. 1; AM: L. T. 92; 98 O, 
L J.188; (1918) M.-W. N. 518; 20 Bom. Li R. 798: 


32 O: W.-N. 1033; 9 D; W. 550; 12-Bur, L. T 73; 43. , 


L 4.130 (E. 0), 


. 
> . 
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-Rangasamy Naiken v, Komarammal (3), 
the property was first mortgaged to the 
plaintiff and then to the 3rd defendant 
jn the suit. The plaintif brought & 
suit on his mortgage without making 
the 3rd defendant a party and obtained 
& decree and the share of the 1st de£end- 
ant.was sold in Court auction and pur- 
chased by the plaintiff who filed a stit 
for partition and for the recovery of the 
Ist defendant's share. ‘The 3rd defend- 
ant contended that he was entitled to 
redeem the plaintiff and it was held that 
the plaintiff was not entitled to posses- 
sion without redeeming.the -3rd defend- 
-ant and that it was immaterial whether 
the plaintiff's failure to join the 3rd de- 
fendant as a party to the previous suit 
was wilful or due to ignorance. In Gover- 
dhana Doss v. Veerasami Chetti, (4), 
the plaintiffs who had ‘the first and 
second mortgages of the same. property 
sued their mortgagors, obtained a decree, 
brought the property to sale and pur- 
. chased it. They didenot make the 
- 3rd mortgagee:a party to that suit. The 
plaintiffs then filed a suit against the 
mortgagors and the third mortgagee and 
prayed that the 3rd defendant might 
be decreed to pay thém the amount 
due under their decree and that, in 
default, it be declared that he is 
debarred of his right to. redeem the 
prior mortgagee, and that he--be ordered 
to surrender pogsession of the property 
to the plaintiffs. It was held that the 
right of the third mortgagee was nat affect- 
ed either by the decree or the sale, that 
the only effect of the sale was to transfer 
to the purchaser the-equity of redemp- 
tion of the mortgagor and that the only 
right which the third mortgagee could 
exercise was that which he could have 
claimed to exercise if he had been a party 
to the suit on the prior mortgage, : name- 
ly, the right to redeem that mortgage 
with the view of enforcing his .own 
mortgage. .Ram Prasad v:. Bhaikart 
Das (5) which was acase of a stranger 
purchaser, property subject .to a -mort- 
gage was.sold by auction in execution of 


` (3) 26 M. 484; 13 M. L. J. 131. 
- (4)96 M. 537. 
5 26 A, 464, 
. 65 
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& simple money-decree and the purchasers 
were putin possession. A suitwas then 
filed by the mortgagee for sale om his 
. mortgage without making the previous 
&uction-pugchasers as parties and a decree 
«was obtained, in execution of which the 
property wasagain sold and purchaseé 
y a third party. It was held in a suit 
. by the purchaser at the sale held in exe- 
.eution. of the mortgage-decree claiming 
payment of the amount due under the 
mortgage or in default possession of the 
mortgaged property that the person who 
purchased the property in execution of 
the money-decree must be. allowed to re- 
deem on payment of what was found 
due onthe mortgage at the time the 
mortgage-decree was passed and that if 
the payment was not made. within the 
time fixed, the plaintiff was entitled toa 
decree for foreclosure and possession of 
the property. Goverdhana Das v. Veera- 
sami Chetty (4) was cited with approval. 
In Shamdei v. Baljit Singh (6), & prior 
mortgagee brought the whole of the mort- 
gaged property to sale without implead- 
ing a subsequent mortgagee of a por- 
tion and purchased the property him- 
self. -The subsequent mortgagee brought 
a suit in respect of the portion mortgaged 
to him ^ without impleading the prior 
mortgagee and became the purchaser of 
the portion.: The prior- mortgagee who 
was unable to get possession from the 
“subsequent mortgagee filed a suit to 
bring the property to sale for the realiz- 
ation of the unrecovered balance of the 
original money. .It was held that a suit 
was maintainable by him and was not 
barred either by section 13 or section 43 of 
the Oivil Procedure Code, (1882). 


In Chinnu Pillai v. Venkatasumy 
Chettiar (7), Srinivasa Aiyangar, J., after 
an exhaustive review of the authorities 
observed as follows: “If the view 
which I have set forth is correct, in 
the case "where the first mortgagee 
had omitted to make the second 
mortgagee a party, and ‘proceeded to 
sale, the purchaser whether himself or by 
another, can bring a fresh suit for sale 


š DR š 

(6) 5 Ind. Cas. 451; 32 A. 119; 7 A. L J. 29. ` 

. (T) 34 Ind Cas. 507; 40 M. 77; 30°M. L.J. 347; 
(1916, 1 M. W: N; 245; 19 M. L. T. 217. . 


` at 


` 


. 
t., 
` 1026. 
VENKATA REDDY V. KUNJAPPA GOUNDAN. 
making the second mortgagee a party.; 
or he can as a defendant when the second 
mortgagee institutes a suit for: sale, 
insist on a sale of the property free of his 
mortgage, or if he had not proceeded to 
sale before the second mortgagee’ 
*sale, he can, though not made a party, get 
the necessary relief by-applying for sa 
free of encumbrances in the second 
mortgagee's suit" Reference was made 
to the observations of Sadasiva Ayyar, 
J., in Lakshmanan Chetty v. Muthiah 
Chetty (8), where the learned Judge after 
referring to Jugdeo Singh v. Habibullah 


Khan (9) observes that he was inclined to ` 


hold. “That where the first mortgagee 
had notice of a second mortgage (which 
he must be presumed to have where the 
second mórtgage.is registered) and 


- where he omits to make' the second mort- 


gagee a party, as he was bound to do 
under section 85 of the Transfer of Pro- 
perty Act and O. XXXIV,r.1 of the 
present Oivil Procedur Code, he ought 
not to be allowed to bring a second suit 
for sale against the second mortgagee 
with or without the addition -as party 
of the original mortgagor against whom 
he had already obtained a décree, simply 
because he finds his first decree value- 
less against the second mortgagee and is 
confronted with difficulties owing to the 
second mortgagee's putting forward his 
rights. It is, however, unnéce to pur- 
sue this point further for the' decision of 
this case." d 

- These observations aré obiter, and we 
may point out that the recent decision 
of the Privy Councilin Ttlakdhari Lat 
v. Khedan Lal (10) has now settled the 
law that registrationis not ‘notice, We 
have already pointed out the difference 
in words between section 85 of the 
Transfer of Property Aet and O. XXXIV, 
r. 1 of the Oivil Procedure Code. In view 
of, the decisions which we have referred 
to abové, we do not think that a second 


` 


a 62 Ind. Cas. 833; 40 M. L. J. 126; 29 M. L. T. 


(9) 6 O. L. J. 612, 12 O. W. N. 107. 
(10) 57 Ind. Ogs. 465; 48 O i; 30M. L. 
1920) M. W. N. 591, 2 U. P. L. R. (P. C) 
om. L. R. 4319, 18 A. L. J. 1074; 25 6. W. : 
28 M. L. T. 224; 47 L A. 239; 32 O. L. J, 479; 13 |. 
W, 163 2 P: L. T 101 (P.O) 09 000 0990 
: : 
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.to discharge the mortgage-debt. 
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suit would be barred. The result of the ` 


‘authorities iswherea mortgagee makes 


all the necessary persons parties, obtains 
adecree and sells the mortgaged pro- 
perty, the purchaser acquires the equity 
of redemption of the mortgagor and .the 
property is sold free from the mortgage - 
rights of the mortgagee in the working 
out of which rights the property is sold 
and the purchaser is entitled, if necessity 
arises, to take advantage of the lien which 


‘the mortgagee had and use it as a shield . 


against the claims of third persons. 
Where the owner of the equity of re- 
demption is not made a party it still rei 


‘mains in the mortgagee and different , 


considerations would arise. š 
This being the state of the law.as- 
Tegards puisne and. subsequent encum- 
brancers, the question arises. as to, 
what the rights of a, purchaser. in a, 
Court sale are where the purchaser pur-. 
chases the items of property mortgaged 
in execution of & decree to which a- 
prior purchaser in execution of a simple - 
money-decree obtained aftér-the mort- 
gage of & portion of the  mortgaged 
property has not been made. a-party. 
Where the purchaser in execution ofa , 
mortgage-decree has purchased the pro- 
perty for an.amount equal to or more 
than the amount.due on the mortgage, 
the mortgagee who receives the pur- 


vx 


chase-money is fully satisfied and has,, 


no further claims: .om the - mortgage 
which is discharged and it can only be ' 
kept alive for purposes of being used 
as ashield against the claims of third 
persons. NT ee 
So far as the present plaintiffis con- 
cerned, he is a purchaser in Court sale . 
in execution of'a. mortgage-decree - and 
the price paid by him was sufficient 


purchase by the 4th. defen ant was sub- 
sequent to the mortgage and in execution 
of a simple money-decree If -he had 
been made a party," he"would have no ' 


right except the right to redeem tlie - 


mortgage and if he.did' not do so, the . 
sale in execution of the mortgage-decree 
would have conveyed his interest 
also in the property. As we-are of 


The ` 


opinion -that it is open to the purchaser 5 


as the assignee in law ofthe rights^of 


‘ 


_the third item as parties. 
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the original mortgagee by virtue of his 
purchase in Court sale to institute a 
second suit as against persons who were 
not parties to the prior suit, it is clear 
that he has got the same rights as the 
original mortgagee would have had if 
he had filed a suit and the defendant 
cannot beina better position than he 
would have been if he had been made 
a party to the original mortgage-decree 
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gage was bound to pay not merely the 
sum’ actually paid by the auction-pnr- 


chaser at the Court sale-in. execution . 


of the decree in the previous suit but 
the amount actually dye and payable on 
‘the mortgage so far as that item wag 


in execution of which the property was . 


sold. ` - 

The next question is as to the amount 
payable by the 4th defendant. In 
Sivathi Odayan v. Ramasubba Ayyar 
(11), three items of property were mort- 
gaged to a person for Rs. 5,000. Two 
of the items were sold and the proceeds 
applied towards the discharge of the 
mortgage. The third ' item was sold 
for Rs, 990, but the money was not 
paid towards the discharge of the mort- 
gage and the persons to whom the third 
item was sold transferred his right to 
the defendants in thatsuit. The origi- 


` nal mortgagee filed a suit on the mort- 


gage without making the transferees of 
A decree 
was passed as tegards the third item 
for Rs. 1,050, the amount then due on 
the mortgage against the original mort- 
gagor and the intermediate transferees 
and the land was sold and purchased 
by the plaintiff for Rs. 270. The pur- 
chaser filed asyit for posséssion of the 
property against the defendants who 
were entitled to the third item of pro- 
perty. It was held that the defendants 
who were not parties to the previous 
suit were entitled to redeem on payment 
not of Rs. 270, the amount for which 
the plaintiff purchased the item of pro- 
perty in dispute but of Rs. 1,050, the 
amount due under. the decree. Subra- 
mania Ayyar and Benson, JJ. after 
referring to Fisher on “Mortgages, 5th 
Edition, sectjon 1734, Davis v. Barrett 
(12) and Macrae v. Goodman (13) held 
that a person who was not made. a 
party to & previous litigation on & mort- 


11) 31 M. 64; 8 M. L J 21; 7 Ind. Dec (N.8) 

(12) (1851) Ít Bəav. 542; 51 E. R. 394; 92 R. 
9. ` 

(13) (1846) 5 Moo. P. O. 315; 13 E. R. 519, 


concerned. 
. 


D 


* It is contended for the appellant that 


section 60 ofthe Transfer of' Property 
Act applies to the present case and 
that the appellant is entitled to re- 
deem the property purchased by him in 
Court sale in execution of the money- 
decree on payment of the proportionate 
amount as the item sold to him. 
was liable to contribute rateably to the 
debt secured by the mortgage. - Refer- 
ence has been made to Venkataswami 
Naicken v. Ramanathan Chettiar (14). 
In that case some items of-property . 
were mortgaged and the mortgagee in 
execution of the mortgage-decree pur- 
chased four itefns himself. Before tlie 
date of the mdrtgage-decree one of the 
items purchased by the mortgagee was 
sold by the mortgagor to the: appellant 
in that case who was not made a party 
to the suit brought by the mortgagee, - 
It was held that the mortgagee 
must be taken to have split up his 
security and precluded himself from 
objecting to an apportionment, that the 
appellant was entitled to redeem-from him 
his own share only on payment of the . 
proportionate amount which the item 
Sold to him. was liable to contribute. 
rateably to the debt secured by the 


` mortgage aifd that the mortgagee was 


entitled to interest according - to the 
mortgage-deed and not according to 
the decree. The learned Judges treated 
the sale in execution of the mortgage- 
decree as valid and observed as follows: 
“Treating the salé then as valid, the 
mortgagee has acquired by purchase 
the interest of the mortgagor in some 
of the items and there is no doubt that 
he must be taken to' have split up his’ 
security and precluded himself from’ 
objecting to an apportionment. It, was 
then contended that the appellaret must 
at least pay the proportionatg share of 


° (14) 8 Ind, Cas. 153; €'M, L. T, 409, ` 
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the debt chargeable on. the items other 
than those which he has purchased. 
"When the mortgagee has split up his 
security and prgoluded himself from 


objecting to an apportionment, we aree months. - 


Bf opinion that he is not entitled to 
insist upon the appellant redeeming 
more than his own share on payment, 
of the proportionate amount which 
Item No. 4 (purchased by the appellant) 
is. liable to contribute rateably to the 
debt secured "by. the .mortgage. The 
words òf section 60 of the Transfer, of 
-Property Act are in fávour of the view.’ 
.. Reference has also been made to Moro 
Raghunath v. Balaji Trimbak (15). 
this case the plaintiff purchased A 
of the lands comprised in his mortgage 
in , execution , of the mortgage-deoree _ 
obtained by him. The other parts of 
‘the land were in possession of third per- 
‘sons and were purchased by them. .The 
contention raised was ¢hat the plaintiff ` 
.having purchased parteof the lands com- 
prising:in the mortgage, could not seek 
to burden. the remaining lands included 
-in the. mortgage with the whole of the 
‘mortgage debt but. that only -a propor- 
tionate- part of the debt must be satis- 
fied. This contention , was upheld. 
These cases are distinguishable as -in 
.the present case the mortgagee pur- 
“chased in execution of his -decree all 
“the items of property mortgaged and 
.has done nothing which would indicate 
an intention of splitting up his secur- 
ity.- We think 
falls within the ruling: in Sivathi 
`. Odayan v. Ramasubba Ayyar (11) above 
referred to. 
: As regards the amount payable, “it 
.wil be the amount of the decree -in 
execution of which jhe property was 
purchased by the present plaintiff. 


As régards the interest, the- plaintiff 
“has been in possession of one half of 
the property as to which no objection 
has been taken. The -whole difficulty 
"has arisen -out of the plaintiff's default 
in’: not making the fourth defendant a 
party® to .#he original mortgage-suit. 
We do got think that this isa case 
where interest ought tobe “l 


* 15) 13 Bed; Y Ind. Dec. (x, 8) 30. 


that the present case . 


The decree of the lower Court vill 
be modified accordingly. .. The parties 
wil pay -and * receive proportionate 


costs, No, M mal ‘decree, - Time six 
Y. N. y. cc LE 
: Z. K. í . Decree e hodified. i 


-ALLAHABAD HIGH COURT. 
. EXECUTION SECOND AppEAL No. 682 or 
. 1993. 


- : "February. 27. 1994. 
"Present:— Mr. Justice ` Sulaiman and- 
..Mr. Justice Mukerji:.. . . 

x SUPERIOR BANK LIMITED; . 
MUZAFFARNAGAR-—Daosms-Horose 
o APPELLANT , ` 

` wersus* -` 

"BUDE: SINGH die diae UDGMENT- 
DEBTORS— RESPONDENTS: _ 
- Civil Procedure Gode ad V of 1909), 88. 1, 
115, Ò. XXI, v. 90, O. XLI, r. ó—Ezecution of 
;decreé —Salé —A lication to set aside sale—Ap- 
“peal, second; w r lies—Substantial injury, 
failure to. deteymine— Revision—Stay order, "con- 
ditional, `o ion of.. 

Where the auctidn-purchaser i is ihe deoree-holdar 
himself and an application is made ‘to have the 
pe set aside on a ground other than: that covered 


y O. XXI,-r. 90 of the Oivil Procedure Code, there . 


Bee no application under -O. XXI, r. 89; the 
application raises a question within the ' meaning 
of the expression “execution, discharge or Batisfüc- 
tion of & decree," as mentioned in section 47 of the 
Code, and the ‘order i passed thereon is subject to'a 
-second- appeal. [p. 1029, 39, col. 2; A 1030, col. 1.] 

In an application under O. XXI, r. 90 of © the 
Civil P. ure Code, the Oourt to fix its 
attention. not only to the material irregularity 
alleged in the application but has also to see whe- 
ther that mate arity has or' has not re- 
.sulted in any ine d injury to the applicant. 
Failure.to determine the latter point amounts to & 
materiál 1rregularity in “thé exercise of jurisdiction 
-within ‘the meaning of section 115 of the Civil Pro- 
cedure Code. AP 030, col. 1] - - 

A conditio ordér for stay -of exécution does 
not come into force till the condition is fulfilled, 
`and a sale held after the passing of such an order 
but before the condition is fulfilled, is not affected 
"by the order. [p. 1030, col. 2.] 

Second appeal against &.decree of “the 
‘Additional District Judge, Meerut, dated 
the 26th of January -1923. 

Mr. P. L. Banerji, for the Appellant, 

` JUDGMENT.—Execution ` Second 
Appeal No. 682 of 1923 and Givil Revi- 


sion No, 96 of 1923 have been t aie 


< 


Vol. 83] 


INDIAN OASES, 


Hm 


SUPERIOR BANK LIMITRD, MUZAFFARNAGAR V. BUDH SINGH, 


and have been filed from the g 


ame- order. 
by way of 
Id that no. 


The revisión has been filed . 
8 precautión in ease it be he 
second appeal lies, ~ È 
-A mortgage-deoree was in éxecution 
and the.l7th of August 1929 was'fixed 
for sale of the properties nmiortgaged. . A 
day before the sale, namely, | 
of August two of the judgment-debtors 
. pur in an application that one of the 
ouses should' not be sold till the other 
two houses had been ptt up for sale and 
the ‘decree had not been satisfied’ This 
application was rejected on that very 
date by the’ Exectition Court at Muzaffar- 
nagar. "That Court was subordinate 
to the Court of: the? District Judge at 
Meerut. -On the 17th of August 1922 an 
appeal was préferred ‘before tlie District: 
-Judge fromthe ‘order’ dismissing the 
jadgment-debtors’ application and om 
the ‘same date an application for stay of 
execution was also filed. On that date. 
the learned District Judge “passed -an 
order in the following ‘terms: “I order 
that the south faced compound be ‘not 
sold. provided the applicant guarantees 
to make up the amount outstanding to 
Rs. 1,640 odd -if the sale of -the other 
Houses does not fetch that amount.” 
An intimation by télegram ‘was’ sent to 
the Court at Muzaffarnagar. The telegram 
was receiyéd by the Telegraph Office at 
1-25 P. m. ünd* was sent tc the Court’ 
which is at a distance of only a few 
minutes’ walk. `The sale was conducted: 
by the amin-and was completed at ? 
P. M.-that afternoon; Iris said- by the 
learned Munsif in this cage.that the sale 
had been’ finished. before the’ amin re- 
ceived the:‘order postponing the sale and: 
aver beforé the “ledrned Munsif passéd 
such an“ order on receipt of the telẹ- 
raphic communication by the Appellate 
Court, : It ig not clear, however, whether 
the Court had received the actual inti- 
mation of this stay order. before 2 P ^w; 
though, thé” learned’ " District Judge is 
inclined to flie view that the: probability 
ig that the ‘Oourt- dt Muzaffarnagar must 
Have received su&h ‘intimation’ before 
the ale was -actually completed. “Or 
receipt òf this intimation, the Court WAS e 
not.prepared to act ona mere- telegram 
without. a certified copy of the order, 
a Moda we’ ` -es =-= es siha 


* 


on the 16th ° 


It accordingly merely postponed the.sale 
for two, days. The sale, as we have, 
already remarked had taken place before. 
this last otder was passed by the Execu- 
tion Court. , - b 
` The. appeal before the District Judge, 
*was ultimately dismissed on “the 29th 
of November 1922 and the stay order’ 
was automatically discharged, ` ni 
` An application under O. XXI, r; 90. 
was, however, presented en behalf of the. 
judginent-debtors for setting aside the. 
sale which took ‘place after the order of 
the stay of execution had “been passed 
by the District Judge. “The learned 
Munsif refused to set. aside the sale by’ 
his. order ‘datad the 23rd- of September 
1922. An appeal was. preferred from. 
this order'&ud the. learned ` District’ 
Judge has allowed the appeal and set’ 
aside the sále. - The’ execution second’ 
appeal and the ‘revision dave been filed 
to this: Court, from the order of the. 
Appellate’ Court dated the 26th of 
anuáry 1923. - ^. n 
. The "first "question which we' have 
to decide .is whether an &ppeal.lies or 
whether we’ must’ consider’ this case on 
the revisional side, EO MP E 
„Itis to, be noted that in this particu-- 


. lar case, it was thé decrée-holder himself. 


who. had purchased the property’ at an 
auction-sale:and it is the decrée-holder 
alone who has eóme' up to this COoürt. 
The interest of' any third party like a 
stranger auctión-puréhaser has not come- 
inat:all Had that beén the case there 
would have ‚been no difficulty in saying. 
that ‘the “application was ‘one’ falling. 
exclusively undér o. XXI, re 90. "We. 
have hdd that application réad to’ ps 
and the” substantial ground raised in it 
was that -the dle itself was a hullity. 
and not only that there hed been an 
irregularity in the- conduct.of it. It is 
to be ‘noted’ that if thé sale is to be 
set aside.on the ground that it was 
absolutely illegal and’ not merely irre- 
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prouhd other, than that covered by 
O. XXI, r. 90 and there is not an appli- 
cation under O. XXI, r. 89, than we are 
of opinion that it raises & question 
within the meaning of the expression 
“execution discharge or satisfsttion of 
& decree" as mentioned in section 47 of 
the Code of Civil Procedure. Such a 
question has to be determined by the 
Execution Court under the powers con- 
ferred on it By that section. Then 
under section 2 of the Code of Civil 
Procedure all such orders are really 
decrees and can be appealed against as 
such. The application for setting aside 
the sale, although ostensibly one made 
under O. XXI, r. 90, was obviously a 
composite application, and the ground 
on which the sale was sought to be 
set aside, was that it was altogether 
null and void and illegal and not that 
it was merely frregular. eWe are, there- 
fore, of opinion that the order passed 
by the learned Munsif fell under section 
47 of the Code of Civil Procedure. In 
that view of the matter there was a first 
appeal before the District Judge and 
the appellant is competent to come up 
in second appeal to this Court. 

We may mention that even if we 
were considering this case on the revi- 
sional side we would be disposed to 
interfere. If the order passed by the 
District Judge was not an order passed 
under section 47 of the Code of Civil 
Procedure at all but was an order which 
was passed by an Appellate Court hear- 
ing an appeal from an order refusing 
to set aside the sale, on an application 
under O. XXI, r. 90, then it is clear that 
the learned District Judge has commit- 
ted a material irregularily in the exer- 
cise of his jurisdiction. If he was 
proceeding to dispose of an application 
made under O. XXI, r. 90 he had to 
fix his attention not only on the material 
irregularity alleged in the application 
but had also to see whether that material 
irregularity had or had not resulted in 
any substantial injury to the applicant. 
The learned District Judge does not 
use the word irregularity in his judg- 
ment atall but calls the sale illegal end 
he bas ‘not gone -on to consider whether 
there has or has not been any subejan- 


* 
. ° 


tial injury caused. Even in this view 
of the matter, therefore, the order of 
the District Judge cannot stand. 
e Coming to the merits of the case we 
are of opinion that the sale which took 
s place on the 17th of August 1922 should 
enot have been set aside. In the first 
place we have to consider the wording 
of the actual order for stay passed by 
the lower Appellate Court which has 
been set forth in fullin the opening 
portion of our judgment. It is cléar 
that that order was not an absolute order 
for stay which came into effect as soon 
as it was passed. It is clear that the 
order was contingent on the applicant 
guaranteeing to make up the amount out- 
standing to Rs. -1,640 odd. The order 
was obviously addressed to the Execution 
Court where the guarantee had to be 
given. We are of opinion that so long 
as the condition required for com- 
.ing into effect ef that conditional 
order was not ‘fulfilled the order did 
not come into effect. The facts ‘recited 
by us make it clear that on the day 
fixed for sale all that tbe Execution 
Oourt did was to postpone the sale 
for two days. The judgment-debtors 
offered no guarantee to the Execution 
Court and none was taken. It is clear, 
therefore, that there was no absolute stay 
order in force at the time,when the sale 
actually took place at 2 P, x, that after- 
noon. In this view, therefore, the sale 
was not at ell illegal. - T UE 
` So far as the order postponing the 
sale passed by the Execution Court itself 
is concerned it is clear that that order was 
passed after the sale had actually taken 
place. -The sale therefore, cannot be said 
to be invalid in view of the order passed 
by the Execution Court. : 

Under the circumstances it is urineces- 
sary fof us to consider the broader 
question whether a stay order passed by 
an Appellate Court automatically comes 
into effect as soon as it is passed or 
whether it does not take effect until it 
has been communicated to the Execution 
Court, : ; 

We accordingly allow this appeal set 

*aside the decree of the lower Appellate 
Court and restore that of the Court of 
first instance with costs in all Courtg, " 


T 
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-In view of this order no separate 


order is now necessary on’ the applica- -. 


tion for revision, 


Z. K.. Appeal allowed, 
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NAGPUR JUDICIAL COM-. 
` MISSIONER'S COURT. 
Frest Civin ApPnAL No. 57 or 1923. 
.danuary 7, 1924, 
Present:—Mr. -Kinkhede, A. J. C. 
KESHRI SINGH—JvpawzNT-DERBTOR— 
APPELLANT E 


versus ney e 
UMRAO SINGH AND ANOTHER—DRCBRER- 
HorpRRS—RRESPONDENTS. A 
Civil Procedure Code (Act V of 1908), s. 4?, 
‘scope of—Eixecution of decree—Property seized in 
execution not entered in list—Matter, whether 
‘must be decided by Executing Court. 
— A vary liberal construction should be pu om 
the language of section 47 of the Oivil P ure 
- Oode, 89 as to enable the Executing Court to disposo 
of as cheaply and as speedily ag‘possible, questions 
which have arisen as to the execution, discharge, 
or éatisfaction of a decree between the parties to- 
Ex guit in which the decree wag passed. [p. 1032, 
zeae Kumar S re .v..Kali Das Sanyal, 
19 O. 683; 19 L A. 166; 6 Sar. P.O. J.. 209; 9 Ind., 
Deo. (N. s.) 898 (P. O.), relied on. : 
, Where a judgment-debtor makes an allegation 
that certain property of his was seized in execution 
of the decree again him, but thatit was not 
entered in the list of properties seized and has not 
been returned to him by the decree-holder, the 
Executing Court must hold an enquiry into the 
allegation on the execution side, andif the judg- 
ment-debtor succeeds in establishing his.allegation, 
the Court should direct the a of the property 
in specie or direct payment of its money value to 
the judgment-debtor. The matter falls within the 
purview. of section 47 of the Oivil Procedure Code, 
and the Executing Oourt cannot refer the judgment- 
debtor to a regular suitin order to have the matter 
adjudicated upon in a different forum. [p. 1032, 
col. -2. g à - I : 
Cl Har Prasad Singh v. Árjun Das, 36 Ind.- 
Oás, 280; 1 P. L. J. 558, Abdul Karim v* Islam- 


» 4&nnisa Bibi, 3f Ind. Cas. 231; 38 A. 339 and Biru, 


Mahataà v Shyama Churn Khawas, 22 O. 483; 11. 
Ind. Dee. (N. 8.) 323, relied on. ` MO 
Appeal against an order of the District. 
Judge, Nimar, in Civil’ Suit No. 
1919, dated the 5th April 1923. - 
Mr. S, B. Gokhale, for the Appellant. . 
Mr. A. V. Khare, for the Respondents, 


JUDGMENT.—A decree for parti- 
tion was passed in Civil Suit No. 8 of 
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1919. Asthe result of an allotment of 
certain property to his share at the parti- 
tion made under it, the decree-holder 
„applied fof and obtaindd possession of a 
house. As it was locked, possession wag 
delivered by breaking open the lock, In 
She house delivered some moveable pro- 
lt consisted of orna- 
ments, bonds and other valuable securi- 
ties, househdld furniture, and other 
moveables. The decreesholder caused. 
this property to be taken out from ‘the 
house under colour of the execution and 
attached some -portion thereof. Lists 
were also prepared but the judgment- 
debtor complains that the lists are inm- 
complete and do not fully show the 
property actually attached or taken out 
of the house. . He, therefore, describes the 
property as having Þeen wrongly taken 
y the ‘decree-holder. The judgment- 
debtor complajned to the Executing 
Court about it put no effective orders 
were passed by him. At a later stage 
of the proceedings, the decree-holder gave 
back possession of certain ‘property to 
the judgment-debtor and accordingly 


. the latter filed" two lists. List-A was of. 


property which was got back by him, 
whilelist B showed property which he 
could not get back. He, therefore, again 
applied for enquiry and: orders for the. 
delivery ‘of the property mentioned in 
list B. The decree-holder’s Pleader was, 


-therefore, called on to reply to this 


petition. In the meantime the parties 
.effectéd a cpmpromise with respect to 
certain other matters and Rs. 1,220 were. 
paid in part satisfaction of the' decree. 
The case was struck off on 5th Afril 1923 
as partly satisfied and property released 
from attachment .at the request of the 
decree-holder. On the same day the 
decree-holdér's Pleader filed a reply 
wheréin -he offered to return certain 
„articles and pay the price of certain 
others and disclaimed liability in respect 
of the remainder. .He alleged that some 
of the articles were with the Nazir and 
not with the décree-holder. The District 
Judge instead of examinifig the “parties . 


"thoroughly. with regard to eeach item 
‘ef 


the. disputed property passed ` 
an order in' the following terms: 
"As regards - the application: -about 


m 
. 
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taking ‘some. property ` wrongly Mr. 
Gopalrao replies; but there is a dispute 
about the existenge of some arjicles said’ 

. to have been taken with the house. -This e 
does not directly arise out of the execü- 
tion case. : 1, therefore, direct the parties, 


: , to settle the 'dispute "by civil suit, if, 


necessary.’ The application here will be 
filed;' It is with the legality of this 
order that the presens appeal: is concer- 
ned, 

It appears “from the record that after 
the passing of this ordér the judgment- 
debtor was given back possession “of 
certain ornaments on 12th. April 1923 and 
a receipt was taken from him in respect 
of the same by the Nazirin pursuance: 
of the earlier order of release-of attach- 
ment.’ I think, consequently, the dispute: 
has -now become confined to a fewer 
items of property not listed although 
they were either attached or taken pos- 
session of. The judgnfent-debtor com- 
plains that the Executing Court should’ 
have held an inquiry as-to the ‘existence: 
‘of such property and- passed -an order 
for delivery of the same or for payment: 
of its value. I: think ‘the lower‘ Court: 
was in error in referring the. parties to 
a regular suit and thus refusing to exer- 
cise its jurisdiction under section 47 of the. 
Civil: Procedure: Code.: The case to-my- 
mind presents no difficulty particularly as 
the decree-holder himself was made thé 
'supratdar. The celebrated Privy Council: 
ease of Prosunno: Kumar Sanyal- v. 
Kali.-Das Sanyal- (1) reebgnizee ‘the 
principle ` that- a ` very liberal’ con- 
struction should: be: : put: ‘upon. ‘the 
language of section 244, - Civil ` Pro- 
cedure Code, so as to enable the Exe- 
euting Court- to dispose, of as cheaply 
and as speedily as possible, questions 
which have arisen- as to the execution, 
discharge, or satisfaction of a’ decree 
between the parties to the suit in which 
the decree was passed. This principle, 
` has been recognized in several cases: ` In 
Gajadhar Prasad Singh v. Arjundas (2), 
the judgment-dgbtor filed a petition before 
the. Executing Court alleging: that -the 
decree-holdér in collusion with the Court- 

-0 
PA UA HEREIN E 8 Sar. P. O. J. 209; 9. 
(2) 36 Ind, Ces 280; 1 P, L. J, 558, - , 
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peon-had made away with the'bulk of 


‘the property which had been attached,’ 


and that onlya small part of the whole: 
had been put-up for sale, the Executing 


Court had declined to inquire into these 


allegations and referred the judgment- 
debtor to a regular suit. It was held by 
the High Court that the matter was one 
which should haye been inquired into by 
the Court execüting the decréé under sec- 
tion 47, Civil Procedure Code: To the same 
effect is the decision i in ‘Abdul Karim v. 
Islamunnissa ‘Bibi (3). -It has also been 
held in Biru Máhata `v. Shyama “Churn 
Khawas (4); that nó separate suit can - lie 
for the recovery of lands taken by the 


. decree-holder in pxcess of the terms of 


his decree; if the decree-holder has: ‘been 
put in possession óf éxcess land by the 
Officer of the Court executing the ‘decree 
itis hut just and proper that that Exe- 
cuting ourt 
wrong’ by ordering the decree-holder: to 
restore it back under old section ‘244; 
Civil. Procedure Code or. its 'correspond- 
ing section 47, Civil Procedure: Code. 
All- these : Authorities clearly make it in- 


itself must undo thè- 


° 


cumbent on’ the fxécuting Court to'hold : 


an inquiry into such allegations on the 
execution side, and lay down that the. 
Court cannot refer the judgment-debtor' 
to a regular suit in, order to Have that, 
matter adjudicated upon in. a different 
forum: Following these--authorities I 
set aside the order appealed against and 
direct ‘the Court, below to. hold "the. 
necessary inquiry. lf 88 the result ‘ of 


such inquiry, the: judgment-debtor. suc 


ceeds in establishing that some property 
was taken possession, of by, the. .decree-. 
holder but the same was not. Jisted, the 
Court ‘should ordér its return im specie: 


or direct payment of its money value. to: 


the.judgment-debtor. I allow the appeal: 
with cósts and remand the case for: fresh 
decision with advertance tó the above. 
remarks. ` 

I fix, Rs,’ 40 as Pleader's feo; in this 
Court... . 
Z. Ky ^ Appeal alowed; - ` 
D 34 Ind Cas. 231: 38 A. 339, . 
4) 22 O. 443; 11 Ind. Dec. (x. a.) 323. 
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. ALLAHABAD HIGH. COURT. 

Sconp CIVIL, APPEAL No..1410 or 1922. | 

. June 12, 1994: . 

“Present: :—Mr. Justice Sulaiman ‘and y. 

- . Mr. Justice Kanhaiya Lal. 
MUHAMMAD ABDUL RAHIM KHAN 
` alias RAZA MIAN AND ANOTHER— « 
.. . DRFENDANTS— ÁÀPPELLANTS 
, RAM BHAROS.OJHA AND OTHERS 
—PLAaINTIFFS—RESPONDENTS. 
d Civil Procedure Code (Act V of 1908) O 
XXXIV, r. 18—Morigage—Prior and — puisne 
mortgagees — Decree. ‘obtained by "prior mortgagee’ 
barred—Sale by- puisne mortgagee— Prior. mori: 
gagee, whether entitled to surplus sale-proceeds.. 

A prior ` mortgagee who obtains a fina] decree 
for sale of the mortgaged property ‘and allows its 
execution to become b by limitation -has no 
interest left in the -mortgaged property as -hia 
pe security has mer, in the decree, and 

se ec not entitled to claim any share in 


: Ms Purple sale-proceeds of ‘the property under 
r. 13 of O XXXIV, Oivil Procedure Code, when the 
roperty is sold in execution of a’ decree obtained 


& puisne mortgagee. 1034, col. 1.] 
e. Ram v. § Pa s 45 Ind, Oas. 798; 40 
AS 407; 5 P, L. W. 88; 16 A. L. nr 607; 35 M.L. 
J. 1; L. T. 92; 28 O. L 


M.- . 188; ` A M. 

WoW 518. 36 Bom LR 708; 22 O W.N 1 1033, 
9.L. W. 550; 12 Bur. pte 73; 45 L A. 130 
(P. O), followed. : : 
. Second appeal from | à decree of the 
District J udge; Gorakhpur, dated the 6th 


of July 1922, 


` Mr, Gulzar Lol, for the E 
Mr. Harta. Sakai, : for the UN 
enis. k MES E: 


E UDGMENT.—This i isa deles tb 
„appeal. arising out of-a suit for a refund- 
_of ‘Ra :805-6-0 which sum was paid .to 

the defendants under an. order of the 

Exécution Court dated the 26th: June 1920. . 
It is connected with Second: : Appeal No. 

- 1411 of 1922, .. 

>- The. facts of ü case are ` slightly 
complicated ,and .it is necéssary to state 

them in their chronological orden On the. 
26th Febru&ry 1895 Dubri and two other 

persons made a- mortgage of- 16-gandas 
share.:to .Musammat.Dilao for.a sum of 

Re. 262..On the 23rd January 1897, Dubri. 
executed a sale-deed of B gandas share . 
in favour of. Abdul Rahim Khan fora: 
sum of Rs. -826; and:also made a mort- 
gage in favour of Abdul: Rahim's mother, : 
Mugammat~Sheahanshah Begum,. fof.a. 

gum of Rs, 449, Out ok the sum. of 


Rs. 826,. which was e sas considera- 


- tion, a-sum of Rs. 178 had been left in 


the hands of Abdul Rahim for payment 


4, to the prior mortgagee Musammat Dilao; 
--A further sum of Rs. 971 was left in his 


hands for paymemt to one Debi Sahai afd 
other. sums. for payment to certain othér 
creditors. It is admitted that. Abdul 
Rahim did. not pay the sum of Rs. 178 
or any part of it to Musammat' Dilao. 
Musammat Dilao on the 6th June 1910 
brought a suit on the basis of the mort- 
gage of 1885, impleading Abdul Rahim 
and Musammat Shahanshah Begum as well 
as the representativ es of the mortgagors. 
This suit was decreed. on the 98th July 
1910, and ultimately in execution of this 


.decree the 16- -gandas share was sold at 


auction -on the 24th March 1920 and pur- 


_chased by the decree-hólder's representa- 
tives for a sum of Rs. 3,500. The purchasers. 


deposited Rs. 1,610 in gash and filled a 
receipt for the*balance i in full satisfaction 


- of the decretal à amount. ! + 


We may mention that.in the meantime 
Musammat ‘Shahanshah Begum brought 


& suit on the 19th September 1910 on the. 


basis of her mortgage-deed of 1897, but 
did’ not implead the: prior mortgagee 
Musamma Dilao. She obtained & decree 
on the 25th. November 1910 for sale of 


thé 8-gandas share. against the represent. ` 


atives of the mortgagors,~ and. a final 
décree for sale on the 27th June 1914. 

It is not disputed before us that after 
having obtained the final decree-for sale 
in- 1914 Musammat Shahanshah Begum 


took no, stéps by way' of executing that - 


decree. -Howover after the property had 


been sold at auction on thé 20th March 


1920 in execution of the prior mortgagee's 


‘decree and a surplus. of the sale-procéeds 
had been depesited in Court, an appli-. 


cation .was made by Musammat: Shahan- 
shah Begum as well as by Abdul Rahim 
for ‘the. payment of the surplus ‘to ‘them. 
The Court on the 26th: June 1920 ordered 
that half'the surplus was to be made over 
to Musammat Shahanshah Begum and the 


other half to Abdul Rahim. No- -part of 


the’ sum, was allowed £o be aken- ont 


by the. representatives qf. the mort- 


gagors.. - 
The representatives of the mortgagors 
“have, therefore, instituted the dE: guit 


` decree, 
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and:the connected suit for a refund of 
the amounts so’ paid. ` It was a point in 
dispute as to whether the claim was 
within time, but thi$ was decided*in favour 
ofethe plaintiff by both the Courts and 
. has not been raised ‘here before ug. 


The main question which we have to °p f 
obtained a decree! He, however, also ac- . 


consider in this appeal is whether the 
Execution Court's order directing that the 
surplus of the sale-proceeds should be 
paid to Musammet Bhahanshah Begum 
. he subsequent mortgagee, was right. 


It is contended on behalf of the defend- 
ants-appellants that even if the applica- 
tion for execution of the subsequent mort- 
gagee's decree had been barred by time 
it was only his remedy to execute the 
decree that was barred but the mortgage- 
debt was' stil subsisting. It is, therefore, 
strongly urged that under O. XXXIV, 
r. lj, the subsequent mortgagee, even 
though her remedy was barred by time, 
was a person who was interested in the 
property sold and, therefore, was entitled 

-to part of the surplus. On the other 
hand the Courts below have held that 
inasmuch as the decree had become 
barred by time the subsequent decree- 
holder had no rights whatsoever left and 
was not a person-{o whom àny part of 
the ‘surplus of the sale-proceeds should 
have been paid. . 


It is true that section 28 of the Limi- 


tation Act would not in terms apply toa 
case of ‘this kind. There may also be 
. some force in the contention that an ap- 
plication for payment of the residue of 
the sale-proceeds cannot, strictly speak- 


ing, be cafled an application in execu- 
tion. . All the same it cannot be disputed . 


*that after the decree absolute, the mort- 
gage security had merged in the decree 
&nd whatever rights Musammat Shahan- 
shah Begum then possessed were the 
rights which she acquired under that 
If owing to her own default she 
allowed her : remedy to be barred by 
time, it seems quite proper that the mort- 
gagors ‘should ‘be allowed to resist her 
claim to *t&ke s portion of. the sale- 
proceeds. The principle involved in 
this case is,in our cpinion, covered by 
the decision of their Lordships of the 
Privy’ Counctl in- the case of Het 


Ram v. Shadi Ram (1) ‘In that case 
the first mortgage was executed in the 
year 1880 followed by a subsequent 
mortgage of the year 1881. ‘The prior 
mortgagee brought a suit for sale on the 
basis of his prior mortgage without im- 
leading the subsequent mortgagee and 


quired in some other way the rights and 
interest of the mortgagor subject of 
course to the subsequent mortgage. He. 
made no attempt to execute his decree 
for sale obtained on the previous mort- 
gage and allowed the ordinary period 


of limitation to expire. Later on the 


subsequent mortgagee instituted a suit on 
his subsequent mortgage impleading the 
prior mortgagee not as such but as a re- 
presentative of his mortgagor. The point 
raised by the prior mortgagee was that 
the sale on the basis of the subsequent 


‘mortgage should be ordered subject to 


his prior charge. Their Lordships of the 
Privy Council repelled this contention 
and pointed out that when the prior 
mortgagee obtained a decree, "that decree 
was a substitute for his-rights under the 
mortgage. That when the right to exe-: 
cute that decree became barred by time 
under Art. 179 of the Limitation Act, 


? 


the decree ceased to be operative. It `. 


really became wholly ineffective long be- 
fore that suit was instituted. ~ ~ > 

. It is worthy of noté thdt in that case 
if the plea of the prior ` mortgagee had 
been allowed, the result would have been 
that if the property was sold in execu- 
tion of the decree of the second mort- 
gage, the sale-proceeds would have to 
be distributed under séction 97 of the 
Trausfer of Property Act corresponding 
with O. XXXIV, r. 18 of the new Code. of 
Civil Procedure. The question which 
“arises in the present cage, although it did 
not arise at that time, is certainly one which 
would ‘have arisen if the ptea of the 
prior mortgagee had been upheld. We 


are, therefore, of opinion that it isim- ` 


possible to distinguish the present case 
from that case. It is, however, urged 


(1) 45 Ind. Oas. 798; 40 A. 407, 5 P. L. W. 88; 
6 A’ L. J. 60735 M L. J. 1; 24 M. L. T. 92, 28 
. L J. 188; (1918) M W, N. 518; 20 Bom.L. R. 

193; 22 O. W. N. 1033; 9 L. W. 550, 12 Ban L. 

T. 73; 45 L A. 130 (P; OQ)... 7. 


= 
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very strongly on behalf of the appellants 
that that was a case falling under section: 
89 of the Transfer of Property Act and 
is, therefore, distinguishable. It was 
decided by their Lordships in tha case 
that the true construction ofsection 89 
of the Transfer of Property Act was that 
on the making of the order absolute for 
sale under that section, the security as 
well as the defendants’ right to redeem, 
were both extinguished. : 
In our opinion that circumstance makes 
no difference whatsoever. The view ex- 


"pressed therein that, after the passing ‘of ' 


the decree for sale, the mortgage secu- 
rity was substituted by a new right under 
the decree still holds good. After Musam- 
mat Shahanshah Begum obtained a decree 
for sale she became a decree-holder and 
not a mere mortgagee. Itfshe allowed her 
rights under that decree (and she had no 
other rights left) to become barred by 
time she cannot be seid to be a person 
who still-had an interest in the property 
sold. We, therefore, are of opinion that 
the order of the Execution Court directing 
that half of the surplus of the sale- 
proceeds should be paid over to Musam- 
mat Shahanshah Begum was not a correct 
one. Weaccordingly uphold the decree of 
the Court below and. dismiss the appeal 
with costs including fees in this Court on 
the higher scale, t. pe 

Z. K. : Appeal dismissed. - 


` Nandan Singh Sv. Bansi Singh, 10 Ind. Oas. 371; 16 , 
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` `: Mr. Justice Boys. `. 2 
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An order -staying execution is not appealable. 
[p. 1036, col. 2.] I - ° 

Per Daniels, J—An order in execution pro- 
ceedings come under section 47 of the Civil 
«Procedure Code, only wher it determines some 
question relating to the rights and liabilities pf 
` parties with reference to the relief granted f 


athe decreé, not when it determines merely an ^ 


e incidental quesfion, such as whether execution 
should proceed at once or after an interval. The 
question must also be of such a nature that 
it is possible to suppose that, but for the 
section, it could have formed the subject of 
determination in 8 separate suit*[p. 1036, cols. 1 & 2] 
- Mukhtar Ahmad v. Mugarrab Hussain, 15 Ind. 
Cas. 50; 34 A..530; 10 A L. J: 56, followed. — 
Janardan Trimbak Gadre v. Martand Trimbak 
Gadre, 59 Ind. Cas. 523; 45 B. 241; 22 Bom. L R. 
1212, and Ghazidin v Fakir Bakhsh, 7A 73 at p. 
-78: A W. N. (1884) 296, 4 Ind. Deo. (w. s.) 301, 
referred to. k 
Srinivas Prosad Singh v. Kesho P+osad Singh, 
]2 Ind. Cas. 745; 14 O. L. J. 489, distinguished. 
Per Boys, J.—The phrase “determination of 
any question within section 47" occurring in the 
definition of a decree in seciton 2 of the’ Civil 
Procedure Code, does not operaje to convert any 
decision of a quef&ion within section 47 into a 
decree any more than every decision in a suit is 
& decree, bub only those determinations whether 
in & suit or under section 47 which.are formally 
expressed as adjudications and which aro conclu- 
sive 80 as re thee Court expressing 
them. -[p. 1039, col. 1] 


An order for stay of execution has not attach- j 


ed to it the characteristics of formal expression 
of an adjudication conclusive so far as regards 
the Court expressing it, and, therefore, though 
such an order comes within section 47, it is not 
a decree a8 defined by section 2 ofthe Civil Pro- 
cedure Code and is, therefore, not appealable as 
a decree. pn ] a AY 

Saurendra-Nath Mitra v. Mritunjay Banerji, 56 
. Ind. Oas. 452; 5 P. L. J. 270, (19820) Pat 227,1 
P. L. T. 645, Siwagami Achi v. Subrahmania 
Ayvar, 27 M. 299; 14 M. L. J.. 57, and Deoki 


O. W. N. 124, 14 O. L. J. 35, referred to. 
. First appeal against an ordgr of the 


hi Subordinate Judge, Dehra Dun, dated 


the 23rd July 1923. - ' 


- Messrs. U. P, Asthana and Durga l 


Prasad, for the Appellants. - 
Sir T. B. Sapru and Mr. P. N. Sapru, 
„for the Respondent. . 


JUDGMENT. . 

Daniels, J.—The | order against 
which this. first appeal is preferred is an 
order staying execution of a decree from 
23rd July 1923 to.6th ‘September 1923 
on payment of Rs. 5,000“by the judgment- 
debtor. -The period to whi 
relates having long since “expired, the 
appeal has. really become *superfitfous 


/ 


the order . 


1036 
HUSAIN BHAI V. T. BELTIE SHAH GILANI, 


-but-the appellant decree-holder desires a 
décision on it ‘because he contends that 
the Court below had no power to stay 
execution and be8ause four Successive 
orders of stay for limited periods were 
. passed by the same Subordinate Judge 
in each case on payment of Rs. 5,000. 
The amount of the decree was Rs. 74, 558 
and it was passed on 28th of March 1922. 
The judgment-debtor contended that the 


decree-holder owed him money in Bom- ` 


bay and he asked for stay in order either 
to filea suit or to institute arbitration 
proceedings under an arbitration agree- 
ment for the recovery of this amount, 

The respondent takes & preliminary 
objection that no appeal lies as the order 
complained of does not amount to a de- 
cree within .the meaning of sections 2 
and 47 ofthe Code of Oivil Procedure 
and itis not one for which an appeal is 
provided under O. XLIIJ of the First 
Schedule of the Code. ,'The principles 
which should govern our decision of this 
objection are laid down in the case of 
Mukhtar ‘Ahmad v. Mugarrab Husain 
(1). It is pointed out in that judgment 
that the language of section 47 is very 
wide and if taken in its literal sense will 
cover every order of an interlocutory 
nature that may be passed in execution’ 
‘proceedings. The particular order which - 
was being construed in Mukhtar Ahmad's 
_case (1) was an order cancelling the dis- 
missal of execution proceedings for default 
and holding that the previous attachment 
atill aubsisted, ' It was held that this. 
order did. not. come, under section 47. 
The Court adopted the judgment of Mr: 
Justice Banerjee in a Calcutta case under 
the old Code in which two tests were 
laid down fór determining whether & 
-particular ‘order came ihdér section 47 
(old section 244) or not, The firstis thus 
stated: 

“An order in execution proceedings 
can come under section 244 only when 
it determines some question relating to 
the ‘rights and liabilities of parties with 
reference to the relief granted by the 
decree; °not when, as in this case, it 
determines merely an incidental question 
as to. whether the proceedings are toe 
be conducted, im a certain ‘way,’ The 

(1) 15 Ind, Oas, 50; 34 A, 580; 10 A. L. J. 98. 
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second ‘test, deduced from the lang-. 

uage of the section- which enacts that 

questions arising under it “shall be de- 
etermined by the Court execüting ‘the 

deg apd not by a separate suit" was 

that the questions contemplated by the 

.Bection must be of guch a nature: that. 
"it is, possible to suppose that but for the 

Section they could have formed the sub- 

ject of determination in a separate guit. 

Judging hy both these tests the order. 
before us is not one coming under 

Section 47. It does not determine the 

rights and liabilities of the parties with - 
reference to the relief granted by the 
decree but merelv the incidental. ques- 
tion whether execution: should proceed 
at once or after an interval of two months. 
It certainly could not have formed, the 
subject of a separate suit. 

The case of Janardan Trimbak ‘Godré ` 
v. Martand Trimbak Gadre (2).is a direct 
and recent authogity for the view, that. 
an order staying execution is not appeal- 
able. The Chief- Justice, Sir Norman 
Macleod, says in his judgment. that it 
is difficult to imagine that the Legislature. 
thought that are order for the stay of 
execution would be construed in any 
way as in the nature of a decree or that 
it should be deemed to be included with- 
in the term. " decree." He addg that .a 
question relating to the stay of execu- 


. tion is within the discrefion of the Court 


to which the application is made, and it 
is certainly not desirable to extend the 
number of appealablé orders unless there 
is a distinct authority for such a exten- 
sion. 

It is-true that the opposite ' view was 
taken by a Bench of this Court in 
Ghazidin v. -Fakir Baksh (3) ` There are 
two reasons why we are- not bound: ‘ta 
follow that decision? ‘In the. first place 
the case was decided under the Code of 
1882.. Under that Code therenvas a differ- 
ence of opinion on’ the question. The 
Legislature in 1888 settled ‘the 'questión 
by inserting the words “ar to the stay of 
execution thereof” ig section 244. These 
words have been again omitted: in’ the 


TU 59 Ind. Oas. 523; 45 B. 941; 29 Bom. L R. 


X43) 7 A. 73 SL 78; A, b N; (1884) eee 4 
Ind. Deo. (s. 8.) 80 n i 
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“Code of 1908, and it would be rash to 
assume that their removal leaves the 
-law unchanged. Secondly, the view taken 
“in that case -is inconsistent with the 
-decision in the subsequent case of, 
Mukhtar Ahmad v. Muqarrab Husain - 
(1). The earlier case took the vieW that 
the widest- possible meaning should bee 
attached to the language of the section.* 
In the latter case it was laid down that 
the language of the section must be con- 
strued subject to reasonable limitations, 
and that to take thé words in their 
- widest possible meaning would lead to 
results which were clearly contrary to 
"the intention of the Legislature. An un- 
reported Calcutta case. Srinivasa Prosad 
"Singh v. Kesho Prosad Singh (4) has been 
cited in support of the view that an 
appeal lies but the observations in that 
case are purely obiter. The actual deci- 
-sion was that no appeal lay as no appeal- 
'able order had yet been passed. I would, 
therefore, allow the preliminary objection 
and hold that no appeal lies. We have 
-beén asked to treat the appeal as an 
application in revision but the difficulty . 
-in the way of doing thisis that no case 
. has yet been decided within the meaning 
- of section 115, Civil Procedure Code. 
. We think it right to add that on the 
‘merits the order of the Court below 
would be difficult to support. It is ad- 
mittedly not covered by either r. 26 
orr. 29 of O» XXI, and the respond- 
ent’s learned Counsel in order to 
-gupport it is driven tofall back on the 
"inherent powers of the Court under 
section 151 of the Code. No case, how- 
- ever, was made out for resort to the 
'Qourt's inherent powers. As we have 
already said any decision on the paint 
.is now purely academic as the period 
for which. stay was granted has long 
since expired but we think that the 
learned Subordinate Judge should not 
pass any more stay orders on the same 
grounds. unless the decree-holder con- 
‘sents. As. we think that the order ‘on 
the merits was a bad order we allow the 
respondent no costa of the appeal. 
The result is that the appeal is dis- 
missed but without costs. š 


(4) 12 Ind. Oas. 745; 14.0, L, J. 489. 
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Boys, J.—Though for different 
reasons, I arrive at the same conclusion 
that no appeal lies against an order 
staying execution. . 

1 haveeconsidered among others, par- 
ticularly the cases of Ghazidin v. Fakir 
Baksh (3), Srinivas Prosad Singh v. KeSho 
Prosad’ Singh (4), Mukhtar Ahmad v. 


.Muqgarrab Husain (1, and Janardan 


Trimbak Gadre v. Martand Tribmak 
Gadre (2). 

Admittedly if an order for stay of 
execution is a decree an appeal lies. 
Therefore the case for the appellant, in 
reply to.the preliminary objection of the 
respondent that no appeal lies, may be 
stated asa simple syllogism of which the 
first premise is: “Al determinations of 
questions which are within section 47 
amount by virtue of section 2, to decrees;" 
the second: ‘“An-order for stay of execu- 
tion is a determination of a question 
within section 47;" and [he conclusion: 
“Therefore an rder for stay of execution 
is a decree.” ° i : 

Difference of opinion has hitherto 
centred round the second of these pre- 
mises. It has been assumed that the first 
premise is true and held, e g., in Ghazidin 
v. Fakir Bakhsh (3) that the second pre- 
mise is:true and that, therefore, the con- 
elusion is true. It has been assumed 
that the first premise is true and held, 
e. g, in Mukhtar Ahmab v. Muqarrab 
Husain (1) that the second premise is 
false and that, therefore, the conclusion is 
false. : 

But, the truth of the first premise 
appears always to have been assumed in 


. the above and other cases without dis 
.cussion. This fact, -while increasing 


very greatly my diffidence in now chal- 
lenging it, at the same time affords me 


` 4037 . 


some measure&,of encouragement in ven- ` 


turing to state the view that, while the 
second premise is true (as held by 
Straight, O. O. J., and Mahmud, J., in 
Ghazidim v. Fakir Bakhsh (8), the first 
premise is false, and, therefore, the con- 
clusion is false, a view for which I have 
not found any support in judicial 
authority but, which is, XL. suggest, 
sustained by the correct interpretation 
of section 8. he A TS 
It appears to me a forced construction 
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ests fe s . 
of the language of section 47 to hold 
that the secoud premise is not true? t. e., 
to hold that & decision to stay execution 
where the decree-holder wants to execute 
-and the judgmeni-debtor wante execution 
gayed is nota determination of a ques- 

lon relating to the execution. | 
So far it appears to me a questiom 


` of the ordinary meaning of the words. 


used, and I find support also in the 
opinion of Straight, O. C. J., and Mahmud, 
J., expressed gt page 77 of their judg- 
ment in Ghazidin v. Fakir Bakhsh (3). 

The section, so far as our present 
' purpose is concerned, stood in 1884, the 
date of the- decision just quoted, as it 
stands now. Certain words were added 
later by Act VII of 1888, but they were 
again dropped when the present Oode 
came into force. 

Mahmud, J., however, went on to say 
at page 78: “We are of opinion that the 
widest meanigg should be attached to 
clause (c) of section 244,*s0 as to enable 
the Oourt of first instante and the Court 


of Appeal to adjudicate upon all kinds of. 


questions arising between the parties to 
a decree, and relating to its execution.” 

lt is the proposition that “the Court 
of Appeal has power to adjudicate upon 
all kinds of questions. arising between 
the parties to a decree, and relating to 
its execution" which assumed the truth 
of the first premise, which -gave rise to 
difficulty, which created alarm [Mukhtar 
Ahmad v. Muqarrab Husain (1)] as declar- 
ing aright of appeal against an almost 
unlimited number of orders, many of 
small importance; and which has led to 
the search for some formula by which 
to narrow the scope of section 47 and 
avoid so undesirable a result. 

The desired formula has been arrived 
at by devising certain tests, not always 
unanimously approved, referred to in Sri- 
nivas Prosad Singhv. Kesho Prosad Singh, 
(4) and Mukhtar Ahmad v. Muqarrab 
Husain (1), the result'of applying which 

“is to restrict the ordinary meaning of the 
words “question relating to execution" 


and thereby exclude from section 47 many ` 


` orders against» which it is considered 
there should be no appeal. For instance, 


it has been held that the words "all, 
quegtions arising between the parties 
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: may be accurately paraphrased as 


fade 


to the suit in- which the decree was 
passed and relating to the execution” 
do not inciude all questions so. arising 
but only questions -relating to the rights 
and liabilities of parties with reference 


* to the relief granted by the decree. 


What justification is there other than : 
that of expediency for so cutting down 
the scope of the language? 

Asthe matter presents -itself to me, 
the crucial words are not- those in 


-Bection 47 but the words in section 2: 


“Tt (i.e. the word “decree”) shall:be 
deemed “to include the determinatio: 

of any question within section 47.” - 

..If it ‘is an inevitable conclusion 
from these words that the first premise 
is true, i. e, that if a question comes 
within -section 47, the decision upon it 
is a decree then we are forced to choose 
between holding that practically every 
order, even of the most ttifling import- 
ance, under section 47 is appealable as.a 
decree or in the alternative doing the 
violence to langage to which I have 
adverted by devising some formula to 
eontrol the section. - 

‘But it appears to me that the langu- 
age of section, 2 is reasonably and 
properly susceptible of an interpretation ' 
that does not involve the consequence 
that decisions in regard to all questions 
coming within section 47 are decrees. 

The essential characteristic of a decree 
as defined in section 2 ig that it is“ the 
formal expression of an adjudication, 
which so far as regards the Oourt express- 
ing it, conclusively determines the rights 
of the parties with regard to all or any of 
the matters in controversy." For a mo-` 
ment only I omit from consideration the 
further limitation imposed in the first 
part of the definition by the words “in . 
the suit.” This essential charateristic 
a a 
determination of the rights of the parties 
with regard to any matter in gontroversy 
formally expressed as an adjudication : 
and conclusive so far as regards the ` 
Court expressing it." 

The “determination” bearing these 
characteristics is first limited to sucha 
“ determination" “in a suit.” Itisthen ' 
extended to. a “determination” “of 
any question within section 47," It is 


"° 
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a proper inference -that the scope of 
the word -“determination’ in the phrase 
“-determination’ of any” question with- 
in section-47 "is no greater and no 
less than that of the word “ determines”, 
.as used in-reference to "suits," and, 
therefore, that the phrase “determina- 
tion of any question within section 47" * 
does not make every decision of any 
question within section 47 into a decree 
any more than every decision in a suit 
is a-decree, but only those determind- 
tions which are formally expressed as 
- adjudications and which are conclusive so 
far as regards the Court expressing them. 
The addition. of the words "the 
determination of any question within 
section 47" merely extends the scope of 
the word “ decree” so as to make it in- 


clude not only determinations having ` 


certain charagteristics and made in a 
suit but also determinations having 
` those characteristics but made in execu- 
tion proceedings within section 47. 


It is clear that an order for stay . 


has not attached to-it the character-: 
istics of formal expression of an adjudi- 
cation conclusive so far as regards the 
Court expressing it, and, therefore, 
though’ giving to the -language of sec- 
tion 47 its ordinary meaning, a stay 
‘order comes within section 47, it is not 
a-decree as defined by section 2 and 
is, therefore, not appealablé as a decree. ` 

I do not loge sight of the fact that 
in section 47 (1), the word “ determines” - 
is used in. regard to all . questions 
' ‘Included in section 47 (1) but it is 
there used without the qualifying wards 
which, are- indubitably attached to it 
where it first occurs in séction 2 and 
which therefore,-as I have endeavoured 
to show, can properly and should be 
attached to it where it ‘occurs for the 
second time in the very same section 2. 

I am led to the conclusion that 


section 47° does, by its very language, 9 


inevitably -cover and, therefore, must 
properly -be held to cover a very -wide 
variety of orders -divisible into three 
classes: (1) Orders that have the 


characteristics of a formal adjudication - 
conclusively binding on the Court and - - 
amounting, therefore, to decrees as de- e 
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which an appeal is specifically allowed, 
(see O.-XLIID; (3) Other orders of an 
interlocutory nature agaihst which there- 
is no appeal at all. 

For the reasons I*have given I am 
of opinion (a) that a stay order ig a 
determjnation ofa question relating to 
execution within the meaning of section 
47 ; (b) that, though a stay order does. 


‘fall within section 47, it is not a decree 


because itis not a determination which 
has attaching to it the characteristics 
required by section 2 to be attached to 
a determination, whether in a suit or in 


` execution, if it is to amount to a deéree ; 


(c). that a stay order is, therefore, not 
appealable as a decree and no special 
appeal against such an order asan order 
being given no.appeal lies. 

Since the above was written the 
re-search of my learned brother Mr. 
Justice Deniels has drawn my attention 
to Saurendra Nath Mitre v. Mritunjay 
Banerji (5) in which the cases of Siva- 
gami Achi v. Subrahmania Ayyar (6) and 
Deoki Nandan Singh v. Bansi Singh (7) 
avere approved and followed.’ Remarks 
in the Patna case -and also in the 
Calcutta case go some way to support 
the view I have expressed above as to 
the effect of section 2 though I observe 
that in neither of the cases was it 
apparently noticed that the Madras case 
which was at the same time approved 
proceeded upon the principle of ruling 
the orders out of section 47, and not" of 
&dmitting them within section 47 and 
ruling them out of section 2. 

_ For these reasons I concur in dismiss- 
ing the appeal, and for the reason given 
by Mr. Justice Daniels, without*costs, ` 

-By the Court.—The order -of the 
Court is that the appeal be dismissed 


but without costs. 


Z. K. . Appeal dismissed. . 
(5) 56 Ind Cas. 452; 5 P. L, J, 970; | | 


(e 27 M. 259; 14 M. L. J. 57. 2E 
A 7) 10 Ind. Oas. 371; 16 d. W N, 194; 14 O.L 
c m i ry e. 


- 


fined in section. 2; (2) Orders against - -- "2M I 
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CALCUTTA HIGH COURT. 
. APPEAL FROM APPELLATE Dzorgs No. 311 
f ` or 1922. 
February 25, 1924. : 
` Present :—Justi¢e Sir Hugh Walmsley, 
e  Kr,and Mr. Justice Mukerji. 
UMA CHARAN COHUCKERBUTTY— 
` DEFENDANT—ÀPPBLLANT 
e _ versus 
GUIRAM BAG-—PLAINTIFF— . 
Š RESPONDENT. : 
- Limitation Act ¿IX of 1908), Sch. I, Art. 4, 
applicability of—Surt to set transfer by un- 
authorised person—Pleadings—Relwf not specrfi- 
cally claimed, effect of—Hindu Law—Mnor-—- 
Alienation by guardian—Benefit of minor—Pur- 
chaser, duty of. OE 
‘Article 44 of Schedule I to the Limitation Aot 
has no application to a suit to set aside a transfer 
- of Pu by an unauthorised person. Tp. 1041, 
col. 1. : Ë ` 
Mata Din `v. Amad Ali, 13 Ind. Oas. 976; 34 A. 
'913; 16 OC. W N 338; 11 M. L. T. 145; (1912) M.. W. 
N.183; 9 A. L. J. 215, 15 C. L. J. 270, 14 Bom. L..R. 
192; 15 O. O. 49; 23 M. L. J. 6; 39 L A. 48 (P. 0), 
followed. e š DA A" 
- .Where a suit is suteni ay for setting aside a 
deed of sale, the mere omission to pray gpecifi- 
cally for that relief does not affect the maintainabil- 


` ity of the suit. [ıbtd.] 


Where the property of & Hindu minor is sold by 
his natural guardianin order to satisfy a decree 
subsisting against the minor, it is not necessary for 
the purchaser tó enquite whether the decree had 
been passed for valid reasons, and the sale cannot 
be set aside merely on the ground that the surplus 
consideration in excess of the amount requ for 
the satisfaction of the decree, is not proved to have 
been spent for the benefit of the minor. Cp. 1042, 


col. 2. 

(cedes discussed.) 

Appeal against a decree ofthe Sub- 
ordinate Judge, First Court, Howarh, 
dated the 26th of September 1921, 
modifying that of the Munsif, Third 
Court, Uluberia, dated the 6th of April 
1920, ° i - 

Babu Hira Lal‘Chuckerbutty, for the 
Appellant. D ] 

Babu Nagendra Nath Ghose, for the 

Respondent, k ; 


: ‘JUDGMENT. f . 
Walmsley, J.—This appeal is pre- 
ferred by the defendant. He bought a 
share in a holding, which belonged to 
two brothers, Shoshi Bhusan Bag and 
Guiram Bag, Wy a conveyance executed on 
Sravan 17,8316. Shoshi was an adult at the 
time, and he does not deny execution 
Fos Guiram the conveyance was execute 
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by his mother, his natural guardian. 
Guiram is the plaintiff and :his case is 
that in Sravan of 1316 he was an- adult, 


and his first prayer was for a declaration: 


, that the conveyance did not affect his inter- 
est, and for an injunetion restraining the 
defenflant from disturbing his posses- 


P sion. In the alternative he asked for the 


° cancellation of the” document on the 
-grounds that there was no necessity for 
the sale and that the sale was not for 
his benefit. S dv NP 

The First Court found that the plaint- 
iff was an adult in Sravan 1316. and 

.decreed the suit in the terms of the first 
prayer. On appeal the learned Judge 
came: to a different conclusion as -to the 
plaintiff's age and then- proceeded to deal 
with the question of necessity. -He held 
-that the sale was not necessary and that 
the plaintiff-had benefitted to the: extent 
: of Rs. 46-0-6 only and ‘he accordingly 
. decreed the suit on condition that plaint- 


iff paid the sum to the defendant within: 


one month. j : 
The decision as to the plaintiff's. age 
-must be accepted as final, and the ques- 
iion, therefore, is whether the plaintiff is 
entitled to have ¿he documents set- aside, 
"The lower Courts bold that the sale 
was not necessary, and that the -cir- 
cumstances under which it was-made are 
‘suspicious. It appears, however, that 
there was a decree for Rs. 92 against 
plaintiff and his brother and_ that. the 
` property had been put up tosale in execu- 
tion and bought for Rs. 132. -It is 
also in evidence that an application was 
made for rateable distribution. The 
learned Judge is right in refusing to go 
behind -the decree. He thinks, how- 
ever, that the elder brother was acting 
treacherously and that something less 
might have “been sold. The -idea of 
„treachery seems to be purely conjectural. 
As for, the possibility of selling less, a 
share in.& holding cannot,be divided 
atthe will of the seller alone, so that 


it should yield just the required sum' 


and no more. Moreover, there was.a 
matter of plaintiffs maintenance: he was 
. living with his uncle, but there is nothing 
to:show that a-sum of cash would not 


befor his benefit.- It is true that the — 


-surplus may not have: been used to hig 


oN 
"e. 
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benefit but that is à matter betweér him: 
and his mether. © - "^ =~ Ad tet 
! In my: opinion; the plaintiff, failéd to 
show .tliat: there was. ‘no neceseity “to: 
warrant, the sà]e.^ I think, therefore, thit: 
the appeal should“be‘allowed, and tħe suit 
dismissed’ with éosts in'áll'Gourts.. ^ se" 
` Mukerji, J.— This" appeal ' arises out 
of: a suit for:declarátión `of plaintiff's 
jamai right to certain lands and ‘for ‘con? 
firmation ‘of possession therein. zz 
+The’ plaintiff's: case'wag'that' the ‘said 
'lands- “represented " one-sixth’: share 
therein, that he was‘ in” separate“ posses: 
sion of his share from'‘his boyhood; and 
that he came to know in. Falgiin 1325 that 
the defendant in collusion with:thé said 
Shoshi Bhusan“ Bag-had fraudulently and, 
without consideratión got both-the shares 
transferred - to himself'by a :deed'of sale 
dated 17th Sraftan 1316, which purported 
io: haye- been" exectited “by “plaintiffs 
mother ^on-beh&lf of'the plaintiff who 
was represented as/& minor therein aid 
+y the said Bhoshi Bhüsàn Bag for him- 
self. Plaintiff alleged that, as‘a matter 
of fact, he was major at'the date ‘of: the 
sale-and: there'was no necessity for the 
sale atall. He also prayed for setting 
aside the deed ofsale-if that was con- 
sidered necessary. : 
The Trial Court found the plaintiff waa 
not a minor at the date of the sale and 
although in thet view it was not neces- 
sary, in;the: opinion ofthat Court, to 
investigate -the question whether- the 
plaintiff's mother sold -the lands for the 
plaintiffs-benefit s she had no right to 
dispose ofthe property on any account, 
the Court on & consideration of the facts 
and circumstances carne to the.conclusion 
that the sale-was-not for “legal necessity” 
‘and was not binding against plaintiff. ~ 
this view ‘of the -matter the “Trial Court 
decreed the suit, declaring plaintiff's 
right,.confirming his possession, declaring 
the deed of sale as not binding.on ‘the 
‘plaintiff. and -restraining the' defend- 
ant from. interfering with plaintiff's 
ssion. ; .. ub 5 
Phe defendant .tÜereupon ‘appealed, 
The ‘Appellate Gourt “came io thé con- 
elüsion that«the plaintiff as a minor at 
thedate of-the saleand finding that the 
plaintifi-was ‘benefitted o the extent of 


6 
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Hs. * 46:0:6:- out "of. Rs, 80 which repre- 


sented his share of the purchase-monéy, - 
made ‘a “dectee’ to ‘thé effect that the 


. decree òbtained by thé Trial Court would 


stand if the ne paid the defendat 
Rs. 46-08 within à certain time failing ` 


«which the suit would stand dismissed. 


* "The defendant has appealed to this 


Court and on his behalf the ` contentions 
put forward are substantially three in 
number; firstly, that the euit was barred 
by’ limitation, secoridly, that the suit waa 
not maintainable in thé ‘absence’ of à 
substantive prayer for cancellation of the 
eale-deed, and thirdly, that upon the facts 
found hy the Gourt of Appeal below the 
suit should haye been dismissed. ^ ^  ' 
_As regards “thé ‘second of ‘th’ above . 
contentions I may say st once that I ám- 
not ‘at all pressed by it. ‘The suit’ sub» 
staitially was one for’ setting aside the 
deed” of sale, glthough that “relief was 
sóüght for as onJy.àncillaty to the other 
reliéfs."'Ormission to pray ‘for that relief 
cannot affect the maintainability of the 
Bulb. eu =: dE saa 
As regards the -firət contentidh ‘the 
appellant contends that the suit'is govern- 
ed by "Art-44 ‘of Schedule I of “the: 
Limitation Act. The plaintiff's suit was 
not by à ward ‘who has attained majority, 
to'.set aside a transfer of property -by 
his guardian. His suit as framed rather 
related to alienation by an übaüthoriBed 
person. As has been held by the Judici- 
8] Oommittée in Mata Din v. Ahmad Aly 
(1) ina case, of this nature Art.:44 «haa 
no ‘application. - The, lower” Appellate 
Court took the view that the guit was not 
barred ás it had been instituted within 
twelve’ years ‘from the date of the kobala 
and within three years from the know- 


‘ledge thereof. Tite lower Appellate-Court,: 


therefore, seems to have thought that so 
far-as the cancellation of the kobala was 
concérned, it was goverhed by Art. 91. 
Possibly the lower Appellate Court wag | 
right-i this respect having regard ‘to 
the view ‘that it-took of the facta aa 


- proved. It. is “unnecessary, however, “to 


pursüe “this “matter. further, as,'in my 
aps Inä.: Oas. 976;-84 A. 213; 16 -O. W.N. 238; 
PL M.L.'T.145; (1912).M. W. N. 183; 9.A. Le J. 
215; 15 C. D. J. 270; 14 Bom. Ts, R..1099 15 Of 0, 
49; 28 M, L. J, 6; 39 1. À, 49 (P, O), m 


DNE 
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opinion, the appellant's third. easton 
must prevail. ' ; 

With regard to this UN if the 
findings of the lower Appellate Court be 
e mined, they amount to the following:— 
- The plaintiff : was a minor at the date of- 
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"hos 


may,we have it- daca at the meone 


: the two shares were sold for Rs. 132, the: 


defendant paid Rs. 160 for them, 'and 
„the plaintiff and his. brother were also 
* allowed to remain on their family home- 
stead *under a sub-lease. The learned: 


the sale, there was an auction-sale of thee Subordinate Judge is right in his obser- 
ghares of. the plaintiff and his brother in * vation that "it was not necessary for the 


execution of & decree obtained by one 
Rupchand, the sale took place in July 
1909, the kobala, was on the 3rd August 
1909 and the sale was set aside on the, 
30th August 1909, the plaintiff and his 
brother came to remain in possession 
under a sub-lease granted verbally to the 
laintiffs brother; plaintiff's brother sold 
his interest in the sub-lease to one 
Shoshi Pal; there was a décree for eject- 
".ment against Shoshi Pal, and after this 
decree, the present suit was instituted. 
The further findings of the said Oourt 
are that the rent-deoree in execution of 
which the auction-sale fook place can- 
not be assumed to be otherwisé than 
valid and bona fide, that tHere is stromg 
suspicion: that Shohsi Pal caused the 
suit to be instituted in order to undo 
the, effect of the ejectment decree 
that had been obtained ‘against him, 
and, as &, matter of fact, the plaintiff 
had been’ benefitted to the - extent of 
Rs. -46-0-6. The respondent contends 
that the: finding of the lower Appellate 
Court as to the.plaintiffs minority is 

wrong. Iam inclined to agree. I think 
sth finding of the Court of-first instance 
has been too lightly set aside by the 
lower Appellate Court and its reasons 
are to say the least, not. at all con- 
vincinge I do not, however, see how 
the- plaintiff will be in a better position 
if it be held that he was nota minor. 
The position then will he that- being a 
major, and presumably fully aware of 
the transaction, that his mother entered 
into on his behalf, it being wholly impos- 
Bible to believe that the sale could or did 
take place without his knowledge or 
otherwise than with his approval. He 
allowed. himself to he benefitted by it; 
and .ten after an interval of nearly ien 
years hag Bought to repudiate it. On 
the footing that he was a minor nig 
position. seems to me to be somewha 
more favonrable to him, -.Be -that as it 


purchaser to enquire whether the decrée 
and the sale -thereunder were for valid 
reasons’. It-may be that the other debts 
for which the sale was made have not 
been proved. That, however, cannot de- 


tract from the bona fide character of - 


the purchase made-by the defendant 
from the mother who was the’ natural 
guardian of the plaintiff and against 
whom though gross fraud and misconduct 
was alleged by her worthy son, nothing 
absolutely has been proved to suggést that 
she acted either impropérly or contrary 
to the best interests of her ward. Such 
8 transaction, in my opinion, should be 
upheld in its entiret i d 
- I would xc reverse the deci- 
Bions of the Courts below and dismi 
the suit with costs. 


Z. K. Appeal allowed. : 
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LAHORE HIGH COURT. 
i SECOND Crvin APPEAL No, 301 or. 1924. 
I ay-27,- 1924. - 


E pcr J ustice Scott-Smith. 
-JUG Roco PEE EE 


GANGA RAM- DEFENDANT 


L RESPONDENT, E 

I njab Pre-emption Act (I of 1018), 8,25, proviso 

i duet whether includes ELE e 
uly o 


The word "debt" in the proviso to section 95 at ` 


the Punjab Preemption Act, includes a mo 

debt. bt fe: 1043, col. XE T 
r v. Ishwar as, 22 P. R. 1906; .115 P. L. 

R cr followed 


A Oourt dealing "with a suit for pre-emption. is 
bound of its own motion to act upon the proviso 
to səcetion -25-of the Punjab Pre-am tion Act and 
to take it into-consideration. [tbid.]- 

Second appeal from a decree of the 
District Judge, Karnal, dated the 20th 
. December .. 1923, nodig that of 


~. 


o 


d 
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JUG LAL V. GANGA RAM. 
the Junior Sub-Judge, Karnal, dated 
the 11th December 1922. : 

Mr. Shamair Chand, for the Appellant. 

Lala Mehar Chand Mahajan for Lala, 
Jagan Nath, for the Respondent. 

JUDGMENT.—This is a Second 


appeal by the plaintiff in a pre-emption * 


suit from an order ‘of the District Judge* 
of Karnal, fixing the price to be paid by 

him on account of the land in suit at 

Rs. 2,000 which is the full price entered 

in the deed of sale. The right of pre- 

emption isnot denied. The considera- 

tion for the sale was:— - 

1. Rs. 37 paid as earnest-money; 

2. Rs. 30 as registration expenses; 

3. Rs. 1,933 due ona previous mort- 
gage. 

The date of sale was the 19th June 
1922, and the prior mortgage was dated 
the 4th June 1918, and wasfor Rs. 1,600 
in favour of the vendee. To this Rs. 313 
was added as interest. The considera- 
tion for the mortgagÉ-deed was made 
up of Rs. 500 due to one Kunja prior 
mortgagee; Rs. 800 paid to Hardwari, a 
ereditor of the mortgagor and a brother 
of the mortgagee Rs. 14), on account of 
the price of bullocks, and Rs, 150 paid in 
cash before the Sub-Registrar, The 
Trial Court held that the price -entered 
in the deed was not fixed in good faith 
and assessed the market-value at Ks. 940; 
as the sum of Re. 500 had not been pai 
to Kunja it decreed the claim for pre- 
emption on paymant of Rs. 440. Both 
the parties appealed to the District Judge, 
who held that the price of Rs. 2,000 was 
fixed in good faith and passed the 
decree appealed from. The finding of 
the learned District Judge that the price 
was fixed in good faith is a finding of 
fact and is based upon the evidence on 
the record. 

The main point urged by the appellant 
‘before me ig that the proviso to section 
25 of the Punjab Pre-emption Act has 

_not been taken into consideration by the 
learned District Judge. This proviso 
lays down that “when the price at which 
‘the sale purports to have taken place 
represents entirely or mainly a debt 
greatly exceeding in amount the market 
value of the property, the Court shall 
dix the market-value as the price of the 
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land or property for the purposes of- the 
suit, and may.put the' vendee to his 
option either to accept such value as the 
full equivalent of the consideration for 
the. original sale or to have the said sgle 
cancelled, and the vendor and vendee 
restored to their original position.” It 
is contended that in the present case the 
price of Rs. 2,000 represents mainly the 
mortgage-debt of Rs. 1,933 which greatly 
exceeds in amount the market-value of 
the property which is, according to the 
Trial Court, found to be Rs. 940 only. If 
the market-value is a8 found by the Trial 
Court, there can be no doubt that the 


` debt included in the sale price, does 


greatly exceed in amount that value and 
the proviso in question should have been 
taken into consideration. It is contended, 
however, by Counsel for the respondent 
that the word “debt” in this proviso does 
not include a mortgage-debt but it means 
merely an unsegured debt. But he has 
cited no authority for this contention 
and Haidar v. Ishwar Das (1) is a case 
in which a mortgage-debt was held to 
come within the- proviso. It was also 
contended that this point was never rais- 
ed in the lower Appellate Court and that 
this is clear from the remark of the 
District Judge that the two appeals in 
his Court can be decided on the sole 
point whether the  market-price was 
fixed and paid in good faith. It appears 
‘to me probable that nothing was said 
about this proviso in the lower Appellate 
Court, but the Court was bound of its 
own motion to aet upon if and to take it 
into consideration, This it has not done. 
The lower Appellate’ Court should find 
what the market-value is and state whe- 
ther it agrees with the finding of the 
First Court. If it finds that the price of 
Bs. 2,000 represents mainly a debt 
‘greatly exceeding in amount the market- 
value ofthe property, the Court then 
should fix the market-value ag the price 
of the land or property in suit, and 
‘may put the vendee to the option specifi- 
ed inthe proviso. . `` 


Ialso note that though Ra. 500° due to 
Kunja mortgagee, has not yet been paid 
*o him, the District Judge ordered that 


(1) 22 P. R; 3906; 115P. D. R. 190,7 G? = 
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the -full sum of Rs. 2,000 less whatever 
has héeii deposited, should be paid into 
Qourt.. It "should have, deducted this 
Rs. 500 which would remain ava charge 
b thé property: due to tbe mortgagee 
ich thé pre-émptor can pay, at. his 
own pleasure, - [accept the appeal and 
getting aside the order of. the learned 
District Judge, remand the case to him 
for. re-dédision óf thà plaintiff's appeal 
auder O. ALI, x. 23 of the Code of ‘Civil 
Procediure. ` Stampsin this Court will 


be refunded: ‘and other costs: will be ost, 


in the. càse.: 
Z. E. "Appeal allowed. ` 


TOUDE JÖDICIAL COUNTS: ; 
.:  SIONER'S COURT. _ `: 
-;/Szcoup OrvIL Aprman Nó. 67 op 1923.. 

Lo... February. 14, 1924. M 
Present:—Mr. ‘Kendall, Aq 
- JUKHU PANDE—Davanpant— g 
‘ APPELLANT... 90. 
. versus ` A 
"MATA PARSHAD ARD ANGDHER— ] 


. — PEAINTIFFS-—RRBSPONDENTS. 
Hindu Law—J oint Jatmly-—Mortgage , by father, 
eer binding—A mtecedeni-deb, absence of, effect 


p mortgage of joint farily. property Sociis 
by à Hindi father if consideration af -an ‘antece- 
dent debt. is valid and’ bindin on the property. ‘If 
the mort, , isnot in consideration of an anteóe- 
dent, debt, e “mortgage ‘is ot Valid ‘and in eke- 
cution of; any decree, that may be passed : on the 
Dasis, of the mortgage against the.father himself, 
only the °father's share in joint family pfoperty 
can be proceeded against. p..1047, cols. 1&2) 

Brij Nara Rai v.' Mangla Narain Ra 77 
Ind. Das. 689; .91 A. L. J. 934; 46 M. L. J; 23; 5 P 
L. T. d. 28 O. W.N.. 253:. 1924) M. W. N. 68; 19 
L. W. 72, 2 P. L, R. 41,100. & A. L. R. 82; As) 
A L R. . 0.) 50; 34 Ñ. L. ^T. 457; 46 A. 95 


ani 
Bharat Singh %. Sareuti ‘Singh, 60- Ind: Das, 187; 
93:0.,0. 244; 7 O. L. J, 459, Lashhman Prasad v 
Sarnam Sinah, 40 Tat Cas. 284: 44 T A. 103; 15 
A. L.J: 884; 9 P.L. W. 29) 91 O. W: N. 990; 33 
M. T4 J.:30; 19 Bom L. R. 846; 26°0. L. J. 97; gy 
. 500 ' 


M. W. N. 516; 6. L. W. 334: 39 
and Manha Lal Y? Karu Singh, 58 Ind. Oas. 766; 
P.I. T.6- TO); 13-L, W. 652; 38 0. L. 3d 
dele rred-to. 

"Appeàl ‘from, a deita ot the Subordft 


nate Judgà, Partabgarh, dated the 11th 
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November 1922, in.O: A. "Na: 81.of 1922; 
preferred against "that of the Munsif, Par- 
tabgarh, dated the 27th May. 1922, in O. 
48. .No. 21 of 1922, 
Mr. Wasi: Husan, for. the Appellant. ` 
. Mr Radha. Krishna, for -the Teppa 
, ent. 

J UDGMENT.This. appeal arises ` 
from .a suit brought by the sons of a 
mortgagor - for redemption of certain 
property of a joint Hindu. family. The 
original mortgage-deed was executed in 
1901 by one. Shea . Shankar, acting in 
his pali as Manager oÍ the joint 
family. ... The -defendant-mortgagee , in 
the course of the. proceedings set up a 
deed of further charge, and claimed that 
the amount due on -that deed must be 
paid by tlie plaintiffs before the mortgage 
could be redeemed. The First Court 
‘decreed: the suit for redemption ‘on pay- 
=. of the &mouit dua on the original 

mortgage-deed only. It found, that the 
deed. of further fharge was noi binding 
as a, mortgage, because. the land, con- 
cerned was ancestral family, property, and 
in the.absence of proof of necessity the 
deed, was not a charge.on thevestate. The 
mortgagee’s appeal was dismissed by the 
learned Subordinate Judge. „The Duy 


. point for decision in, the.present'appeal 


is. whether this .déed of further chargé 
must be.discharged.by thé respondènts 
who are the:sons of the mortgagor, before 
redemption ofthe original mortgage. 

The grounds of appeal . to this ‘Court 
were, that the Courts . below weré wrong 
in holding that thé deed was not bind- 
ing on.the sons, as it was for-the pay- 
ment of a time-barred debt, and. that 
the ‘debt is -binding on the’ plaintiffs 
becausé of. their pious. obligations to 
discharge their father's debt. Both these 
points have really been satisfactorily 
disposed of in.the Courts below. The 
question, whether the song were bound 
to discharge their - father's. debt is a 
separate.and distinct, quéstion from that 
of whether particülar déed ‘creates & 
charge. against. t family property, 
The First Court. 12 dasa fact, that the 
debt, if considered as‘an ordinary money- 
debt, was barred by limitation, 'and, 
therefore, the:sons were not under- -any 
pious obligation to disoharge: it} The 


ve 
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only point arising. out of-the grounds of  prigciples and authorities; and there can 
àppeal which has been argued in this be no doubt that they: are intended-to be 
Court is that everi'if-it is admitted~as bitiding-ofall Subordinate Courts: < ' 
it is in the: presént' case, that there was - ~The woyding of the, third proposition 
no legal necessity or antecedeétit-debt,* is as follows :““Ifhé (the father in a joint 
the sons cannot “deny--their liability Hindu family) purports-to burden the €s: 
unless ` they ° prove-that- the- debt’ was , tate by «mortgage, then-unless that mort- 
contracted: for” an inimoral -purpose:* A , gage- is to discharge an antecedent debt, 
reference has been made-to the decision it would-not bind more than his own in- 
in Bharat Singh v. Sarsutt Singh - (1) terestt 7-0 1000 0 0 co sun 
This, however,:relates to .a case, where `- Looking tó this sentence alone; isolated 
the property had passed-out of the family from” its - context, it máy ‘plausibly "bé 
and the-right-of .a ‘third patty had to argued, that a- Hindu father. is declared 
be considered. -` It-is well:settled' law to bé competent to bind his own interest 
- that-in ‘such a case the rights ofthe inthe joint family estate by ‘the execu: 
third’ party will have .to- be protected: tion of a deed of mortgage to dischargé 
There are no Büch conditions in thé-pre- any debt of his’ own,-even though 'that 
Bent case. - ' 2. 750 5 7 0 os) debt has not been contracted for the pur- 
` "The real point, th&t has been argued poses of family necessity and -is not an 
before me, is one that is not specifically &ntecedent-debt. =e ^ ^. --- 
mentioned 'iü.«the grounds òf- éppéal, - This-interpretatiom -woüld -mean- 8 
but arises from a recent/decision'of their profound: modification of, the first, pro- 
Lordships of the Privy Council published position, which re-states” what- may- be 
inBrij Narain Rai v. Mangla NaraivRai called :the fundaméntal rile governing 
(2).. A&this was not published-until-long the--ownership of joint’ family property, 
after the groühdsof appeal had beenfiled, namely,’ that, the’ Manager: af a joint 
and as it involves; thostimportant-poiht undivided ‘estate --cannot* alienate’ or 


oflaw, it^is'&üdvisable-to decide-it in the burden - the’ estate qua Manager- except 
for: ‘purposes: of necessity. ' This: rule 
has-been expressed in “many ‘decisions 
.both of the-High Courts in Indis and 
of their. Lord&hips‘of the Privy Council: 
Two~-very: recent - decisions. have’ been 
pointed -out-on--behalf of respondents 
namély,Lachhman Prasad’ v.:Sürnam 
Singh *(3) and-Manra Laly. Karu Singh 
(4) and it: would: be ‘easy to find others: 
If; therefore; &heir Lordships had intend: 
ed -to -effect so profound a: modification 
of' previous decisions; it-is,’in the,highest 
dégree, unlikely that: they: would have 
done*so-in thé hegative ‘manner in which 
the: proposition’: is’ expresséd;-and iha 
case “where +Hé question Was not specifie . 
cally raised,’ and was ot fully discussed: 
The proposition must, I think, be "inter: 
préted -in-séme"other“maunér than thé 
one püt-forward by thé appellant in “this 
uit. prb ema eee cu 
g `A rŠ sid CIRCO Le Uer eit 
BA; 44.17 A: 163; 157 Kc Lis] -81;^ 
; 1 an ae EE OH 
30 A 500 (B.C). A da A m ul 
1 zi we £ 6 i T9 TW, p53; 39 


: 
n 
e 


preseilt cibe Tn- their $üdgment, their 
Lordships have’ laid down-five:proposi- 
tions in: relation to Hindu joint family 
property; and -thà. &ppsllant'& Counsel 
has pointed to-'tlie third one to support 
his argutnent; thàt this “deed of farther 
charge, executed bythe father, is- suffix 
cient~ to bind tlie: father’s-ihterest-in tha 
joint "family property; eveñtif-it be held 
o*be in&Bufficient"to "bind the whole of 
. the-property.- It- has -been argued for 
. the respondents” that this! proposition 
lays: down" a" néw-prineiple'of law; and 
às the ' pronouncément’ contained- iw if 
did tiot arise: from*any- point that- had 
to: be',détermined “in: the; appealj--the 
proposition: might. bé reg&rded'as obiter 
dictum. ."ThiB"Tast-argument mày- be 
disposed tof fat once Their Lordships 
have distinctly --sumiméd-‘up’ these prò" 
positions; às 8 result of a review ‘of 


t rent .` ' aM 


i 


(ea Be SS AR tg Su cd ek eee Se 
7- (1); 60-Ind. Oas. 137; 23.0, O, 944; Z O. L 32459.» 
{OY 71 Ind. 03:689; 21A L 
23:5 P. L.T: E 28 OW: N: 253)" 

9 q,, W^ 15; 2 PEL, R, 442100. 
Rh.) 50; $3 M; d. 457; 45A :95 (P; Q) en 
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In the decision in which these five pro- 
positions have been laid down, the ques- 
tion raised was, that of antecedent debt. 
In discussing it, their Lordships advert 
to two different" construetiohs which 
hgve been put on the expression antece- 
dent debt, and pass on to the discussion 
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sons to discharge their father's debt. Thus 
the second proposition relates to the 
case-law well-established by the deci- 
sions—of this Court as well as of many 
» others—where a father has incurred a 
debt and-a decree has been obtained 
for payment of that debt and the joint 


of how two cardinal principles of Hindu® family estate has been taken in execution 


‘Law may clash, when the Manager of 
a family has executed a mortgage ofa 
joint family estate without any compell- 
ing cause that would bind the reversion~ 
aries such as is commonly called family 
necessity. Under the fundamental rule, 
to which I have already referred, this 
is not a valid mortgage. On the other 
hand, there is a pious obligation on the 
sons to discharge their father’s debt, 
in consequence of which the family 
estate “may become liable by being 
taken in execution on the basis of a 
decree obtained against the father, or 
it might become liable by being mort- 
gaged by the father te pay the debt 
for which otherwise a decree might be 
taken and execution sought.” Their Lord- 
ships go on to remark on the anomalous 
position created by the circumstances that 
a father who borrows a like sum from 
A and B and gives a mortgage on the 
family estate to A and a simple acknow- 
ledgment to B renders the estate liable to 
be taken in execution by Bon account 
of the simple loan, whereas it eould not 
be sold under a mortgage-decree in 
favourof A. After remarking that they 
do not think it necessary in the present 
proceedings to unsettle what has been 
settled by long course of decisions, their 
Lordships -come to the conclusion that 
the pious obligation of the sons to pay 
their father's debt may be made avail- 
able to the creditor while the father is 
still alive, and.then prëceed to lay down 
the five propositione, I would emphasise 
the fact that these propositions are 
clearly set down as the result of previous 
decisions, and not as embodying any new 
principle of law. 

The first proposition, as I have said, 
re-states the principle that a Manager 
.cànnof alienfte or burden the joint 
estate exeept for family necessity. The 
other propositions are modifications aris- 
ing from the pious obligation of . the 


"proceedings on that decree. It is not 
open to the sons to protect the family 
estate except by proving that the debt 
was incurred for immoral purposes. Such 
a case is referred to in Bharat Singh v. 
Sarsuti Singh (1) which has been quoted 
above. It is important to notice, how- . 
ever, that the debt itself is not a charge - 
on the estate. It is a charge on the 
sons, But by incurring the debt the 
father does “lay the estate open to be 
taken in execution proceedings.” We 
then come to the third,proposition, on 
which the appellant relies, and it must, 
in my judgment, be read as a further 
modification of what has gone above. 
If the father “purports to burden the 
estate by mortgage” he can only bind 
his own interest by so doing. It is, 
to be observed that the words are not 
"if the father executes & mortgage on the 
estate or transfers the estate hy mort- 
gage.” By using the words “purports 
to burden the estate by mortgage,” their ` 
Lordships evidently intended to show 
that the case contemplated was not one 
where the father was éxecuting a valid 
mortgage. They hadin mind the second 
proposition in which they had stated 
that the father might “ley the estate 
open to be taken in execution” even in 
cases where he could not execute a valid 
mortgage. The second proposition refers. 
to an ordinary debt and the third proposi- 
tion refers toa debt for which the father 
executes what purports to be a mortgage- 
deed. Now this is precisely the dis- 
tinctien that is emphasised at the top 
of page 939 of the decisiom. It is there 
pointed out, that a mortgage-deed is 
invalid as a mortgage, whereas an or- 
dinary loan may, by operation of lew, 
become a charge.on the whole estate, 
Now it is a very common experience that - 
a deed which purports to be a mortgage, 
is found to be invalid as such (for 
want of proof of family necessity) and 
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in these cases the Courts will give the 
creditors an ` -ordinary money-decree 
instead of a mortgage-decree. The 
decree-holder can then take out execu- 


in „the one case the whole of the family 
property is liable and is taken in execu- 
tion, whereas in the other it is not. . 

The result in the present case is that 


tion against the joint family property* the deed* of? further* charge is not 8 


unless it can be shown that the debt 
was incurred for immoral purposes. 

The third propasition lays 
that' in-such a case the decree can 
only be executed to the extent of the 
father's share in that property. In 
other words by executing what purports 
to be a mortgage, the father lays the 
family estate open to 
cution to a lesser extent ‘than if he 
had not executed the deed, and this is 
precisely the anomaly referred to at the 
-top of page 939. -It is true that a refer- 
ence is made in proposition 3 to the 
case of antecedent debt, and this lends 
plausibility ta the arguments of the ap- 
pellant’s Counsel. It has, undoubtedly, 
been held, that where the father ex- 
ecutes a mortgage to discharge an antece- 
dent-debt, that deed not only lays the 
estate open to be taken in-execution but 
is a valid mortgage. It, therefore, appears 
on first sight asif the two cases referred 
to in proposition 3 differ in degree only 
‘ind not in kind, and that the father by 
executing what purports to be a mortgage- 
deed would convey a valid security on 
the whole estate, if the mortgage is to 


discharge an antecedent debt, and would 


convey the seéurity of his own share if 
there is no antecedent debt. This, how- 
ever, is not my interpretation. I am 
convinced that the reference to the 
antecedent-debt is due to the particular 
circumstances of the case that was being 
discussed. Their Lordships are tabulat- 
ing. the instances in which the pious 
obligation of the sons modifies the funda- 
mental rule laid down in proposition 
1. The first instance in proposition 


2 is that of. an ordinary debt net secur-. 


ed by a- fhortgage-deed whether valid 
or not. The second instance in- pro- 
position 3 is that of- a debt secured 
by what purports to be a mortgage. 
In the case of an artecedent debt, it is 
a valid mortgage, and in other cases it 
is not, but that is not the point here, 


therefore; this distinction is not em- e]. 786,14Bom L. R 95 
phagised.-- What-is -emphasised is that 920, relied om — - 


it déwn, 


be taken in exe- 


charge on the estate, The appeal js, 
therefore, dismissed with costs. _ 
Z. K. i Appeal dismissed. , 
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LAHORE HIGH COURT. 
First CIIL APPEAL No. 2396 or 1920, 

. . May 19, 1924, . 
Present:—Sir Shadi Lal, Kr, Chief 
Justice, and Mr. Justice Malan. 

Tas ARYA PRADISHAK PRITINIDHI 
` SABHA taroucH Lala HANSRAJ 
—PLAINTIFES—APPELLANTS 
versus 
Chaudhri RAM CHAND AND OTHERS— 
DEFENDANTS—RESRONDENTS. 
Speci perf: r 
dunes Me deaf Relief Act (I of 1877) s 19— 
Cwil Procedure Gods (Act V of 1908), O VII, r.? 
— es in 
yen can be gwarded—Pleadings—Prayer for 
hether necessary . 
dor a contract for the sale of immoveable 
property the execution of the conveyance by: the 
yendor and the payment’ of price by the pur- 
chaser are in law presumed to take place simul- 
taneously, and if the vendor signifies beforehand 
his refusal to execute the conveyance, the purchaser 
need not tender the purchase-money. ) 1050, col. 1.] 
In view of the provision contained in O. VÚ, r. 7 
of the Oivil Procedure Code, it 18 not necessary 
to ask in a plaint for general or other relief 
which may always be given as the „Gourt may 
think just to the same extent as if it had been 


ecific performance of a 
fic perform- 
at it is not 


me compensation for breach of the contract 
ered alo be made to the pluntift it must 
award him such compansation accordingly. [p. 1050, 
col 2.] . 2 . f 
laintiff is not obliged ina suit for specific 
Noo to pray specifically for damages. 
The Court has always 8 discretionary power to 
award damages in such 8 sult and ought to 
exercise that discretion, when it 18 of the opinion 
that damages should be given. This principle 
applies equally to those cases in which damages 
are granted in addition to and _not merely -in 
lieu of specific performance. [ 1051, eq] 1.) 
Callianji Harjan v. Narsı Tricum, 19 B. 104; 
10 Ind. Dec. (N. 8) 512, Kalliandas v. Tulerdas, 23 
i %- 12 Ind. Dec. (N. 8.) 
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. First appeal froma judgment of, thè 
f Bub-Judg 6, First. Class; Lahore,. dated 
the 29th 5 uly’ 1920. . : 


‘Bakhshi Tek Chand: and Lala Rama 4 


Nand, for the Appellants, v, 
po ‘Sheo Narain, Rv B., "Mesue. 
nohar .-Eal, 


final- Jee acne ot. his claim against 
the mortgaged property. 

;The decree-holders gave further - time 
io the: judgment-debtor to satisfy. the 


-í «decree,and'upon his failure .to.do so 


they again applied. for. the sale -of the 


'Shamair Chand vand house. Jt appears that +he Gourt; after 


Jean Lal Kapur, for the Respondents. € , attaching the ‘property, ordered it to'be 


JUDGMENT. 

Shadi Lal, C. J.—This appeal arises 
out of an actiorefor the specific perform- 
ance-of 74‘ editract-for thé Salezof a house 

' situated ‘at Lahore,‘ and’ before dealing 
with: the main issue, I consider it neces- 
sary ‘-td. Bet- out: "briefly" the. facts 
showing. ‘How: the various persons who 

. aré parties to, thé suit, are interested in 
the property. The. house: in: dispute 

belongs- to the- first: defendant, Ram 

Chand, who mortgaged it on the 10th 

December 1913: to-the third defendant, 

Jia. Lal, for Re- 10,000.. The + - mortgage 

"Was Without ler “but ‘the mort- 

gagor agreed to pay Interest. at’ the 
rate of one per cent. per mensem: EC 
‘appears that «Ram: Chand. owed- à large 
` sum of money to the'second defendant," 
the Co-operative Bank and thatin' July 

1915 the- Bank,obtained.&, consent-decree 

‘against him: for the recovery of the , debt 
and for future interest. - The decree 
provided thatthe amount awarded to ‘the 


Bank’ was’ +o. constitute a “charge ^ on ' 


_cértain immoveable properties ‘including 
ihe house in question, but this: provision 
in the decree was not to. affect ree f 


a “Oth” ‘Webraary: “1917 ' that. his claim 
;àmounted.,. -to , 10,000 ^with' simple ` 
- Linterést 'at.ane, per "cent. per mensem, and 
‘that ‘tie would ‘be entitled. to récóver the 
amounite due” #o hiní' out -ofthe sale- 
procéeds of vie house. It is to'be’ observed ' 
(that Jia. Lal did not appeal: agamat; this, 
order which has now 


een treated-ag: a oe Ram: hand received: “Ray. 100,.- 


° sold by publicauction on the 27th Janu- 
ary 1919... On.that date, the judgment- 
- debtor made. an, ap lication to. the‘ Court, 
stating. that he had.provisionally entered 
into a contract, with .the. plaintiffs,: the 
Arya Pradishak Pratinidhi Sabha, forthe 
sale of the house. for Rs. 16,600, and] pray- 
ed for permission to. make the, proposed 
sale.» On- this , application,.- the. Court 
-passed the. :following. order in- the pre- 
sence,of the judgment-debtor and. the 
Attorney: ror the decrée-holders:— + -m 
-.: “The permission. is granted en the-con- 
dition that. either, the - consideration 
‘money be paid to the -decree-holder -8o 
that he, after paying: the. „money: £9 : the 
-previous -mortgagee and. Teceiving-, the 
Temaining.. amount, ‘should: deposit; the . 
receipts .in:the Court, or-.the - ole. con- 
sideration. money: be deposited ; in, the 
-Court. ; 

NUUS mos diues regidos the, eal by 
‘auction be.postpaned -and :- the.. sale: -spro-. 
.clamation: be: fake. ` pack... without 

DG jOn- thé 30th, Js añuary- 1919, Hs p 
‘again; came, up -before- ithe Court, but-on 
-acequnt, of the absence.of the parties the 
case: wag adj cusped to- thes let, March 
1919. On: An 


pentan o£ "Ns property. 
disputed that a valid. contract WPA entër- 


.edinio between Ram Chand on the, one 


‘side and the.plaintiffs-on, the other for 
‘the sale ofthe. house:for Rs.: 16,600. and 
-BA 
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earnest-money.. The-:Trial Judge also 
finds that this contract was assented to 
by.the :Co-operative Bank; and his find: 
ing has not been challenged before us. 
The learned Judge, however,. holds. thaf 
lhe consent of the Bank was obtained 
“on the condition that the-sale would be 
complsted in à few days.” 
does not show ‘that this condition. was 
ever imposed by the agent of the Bank; 
and our attention has not been: invited 
to any evidence which could reasonably 
'Bupport.that .conclusion. Indeed, the 
learned Vakil for tthe Bank does not 
offer any.opposition to the contention 
put.forward on behalf of the plaintiffs 
that they are entitled to the specific per- 
formance ‘ofthe contract... a ~o. 
, The .only -ofher person : interested ‘in 

the property was Jia Lal, and- it is not 
suggested that he ever gave his consent 
to the contract.. His interest in-the pro- 
perty is, however,.confined to the -re- 
covery. of-his debt, namely, the. prin- 
cipal: amount; Rs. 10,000, and.-siniple 
interest thereon, at"Re. 1 per -cent..-per 
mensém; ., ., 6.4: 547 0 0. a 
"Coming now to. the .dispute- between 
the plaintiffs and Ram Chand, the crucial 
Question for determination is whether the 
plaintiffs have suéceeded:in proving that 

` this contract was broken by Ram.Chand, 
The Trial Jüdge.finds that.time waa not 
of.thé essence of the contract, but-that it 
Was contemiplated that, the price should be 
paid within a reasonable period, ang that 
the plaintiffs having failed to. make such 
payment or tender of the. price; commit- 
. ted bréách ‘of the .contract. .He.has, 
accordingly ,dismissed the. suit--in totg. 


The learned Judge also makes a reference : 


tó Some conditions.imposed by the Execut- 
ing. EM 2 `< 3 
money, ‘but the, only.diréctions given ‘by 


the Oourtaré:-to -be found: in the order 


Quoted above. Which was passed -en .97th 
January 1949.. These directions, however, 
Telated only fo the mode. of payment, 
namely, the ‘person ‘or persons: to whom 
thé payment was to- be made,-and did not 
lay down &ny.conditjon fixing a. definite 
period for payment, which, if. not strictly 
complied with, would-constitute a Lreach 
of the contract. Moreover, as pointed out 
above, tlie Ogurt released the house, from 


Tho _retord® 


Court’ ds, to the. payment of, the: 


ethe purchasers: between the 


atéachment’on the lst’ March 1919: and 
consequently left the parties free to deal 


` with the property in-any way they. liked. 


As regards the question of tender- or 


` payment of price, the evidence on: the 
‘record shows that the plaintiffs: were 


alwaystready and willing to pay-the price 
on the execution of the’ sale-deed, and 
that it..was Ram Chand who, despite 
repeated requests, failed to execute the 
conveyance. . It'is common ground that 
the plaintiffs paid him Rs. 170. for pur- 
chasing the stamp paper on. which the 
sale-deed was to be writtén and thatthe 
stamp- paper was purchased on the 8th 
February 1919.: After considerable delay 


he got plans ofsthe property prepared in . 


May, but did not take any further 
action thereafter, The plaintiffs there- 
"upon made an application to'.the. Court 
which has ‘an important - bearing upon 
the issue before us.:*This. application, 
which was:made on the 12th June.1919, 
recites. the faet that-Ram Chand had 
promised to sell the house to ‘the plain- 
_ tiffs for Rs. 16,600 and received not only 
Rs. 100. by. way of -earnest-money, : but 
also Rs. 170.-for purchasing the stamp 
* paper; and'.then proceeds. as: follows:— 
“But-in spite of repeated requests.he:does 
not get the document registered.- Hence 
Ha 16,330, the remaining -consideration 
money, may be allowed to be deposited in 
Court,and itis: prayed that either, the 
sale-deed may-be got registered , by- the 
judgment-debtor or sale-certificate may 
'be' granted, -a séparate .. suit: will-- be 
-brought fom damages and - interest.’ ; =y 


x The, ;Pleader. for, the “plaintiffs ‘sub: - 


sequently realised that the Court was not 
seized of the case.and.could not compel 


the ,vendor.-to . perform. his, part.of the e 


contract. It was for this reason. that he 
did not:appear’ before the Court on.the 
19th J'une:-when. an «order. was :passed. to 
the .effect ; that there was no objection tò 
.the payment of the money by the plaintiffs 
or any»: other’ :person,.-on, behalf .of the 
judgment-debtor; hut that the Court bav- 
ing released-the property, from attachment 5 
could-net grant a score mian RU out 
- There isno documentary: evidence, to 
show whether any-.action was taken DY 
l 12th - June 
and 24th October 1919 when,they aézved 


e e 
e^ 
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a notice upon Ram Chand requiring 
him’ fo execute the conveyance within 
two days and to receive the balance of 
the price and remjnding him of the fact 
that he had already been informed that 
th&y had deposited Rs. 16,500 in a Bank 
for payment to him. The Triale Judge 
blames the purchasers for failure to take 
‘action during the period mentioned 
above, but he has overlooked the evidence 
-of Mr. Rama Nand, a Vakil of this Court, 
who, on their belfalf repeatedly asked the 
vendor to take the balance of the price 
and complete the sale, but the latter at 
first put him off and finally refused to 
perform the contract. The veracity of 
this witness has not been-impeached and 
‘his testimony receives corroboration from 
the above mentioned notice of the 24th 
October 1919 to which no reply whatever 
was sent by the vendor. On the 3rd 
November plaintiffs sent him a cheque 
for Rs. .16,500° which wes returned a- 
month later with a letter stating that the 
vendor would orally explain the reasons 
for returning the cheque. The promised 
explanation was never offered, and the 
vendees then invoked the help of the 
Court by bringing the present action on" 
9th March 1920 for the specific perform- 
ance of the contract. 
Now, the eyidence produced by the 
plaintiffs has not, in any way, been re- 
butted by Ram Chand and it is signifi- 
- gant that he-has not ventured to go into 
the witness-box to support his own 
. version of the affair. We asked Mr. Sheo 


` “Narain, who appeared for Ram Chand’s 


legal repressntatives (Ram Chand having 
died during the pendency of the appeal 
' in this Court), whether he could invite 
out attention to any evidence which would 
show that Ram Chand had offered to exe- 
cute the conveyance and to perform his 

art of the contract, but the learned 
Advocate expressed his inability to do 


E must be remembered that the execu- 

_ tion of conveyance by the vendor and 
the payment of price by the purchaser 
are in lajv presumed to take place simul- 
taneously and that if the vendor before 
hand signiffes his refusal to ‘execute the 
conveyance, the purchaser need note 
tender the .purchase-money. -There is, 
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however, ample evidence in the case 
before us that the plaintiffs often asked 
the vendor to take the money and indeed 


.sent him & cheque, but the latter made 


hho response to their requests and 
ultimaéely declined to receive the cheque 
without assigning any reason. The cir- 
eumstances of the case point to the con- 
clusion that he wanted to back out 
of the bargain in order to sell the pro- 
perty fora higher price to some other 
person. Be that asit may, the evidence, 
both oral and documentary, produced by 
the purchasers leaves no doubt that the 


contract was broken by the vendor, and, 


that there was no such delay in bringing 


"the suit as would deprive them of their 


right to enforce the contract in specie. ` 
Now, so far. as the terms of the contract 
are concerned, the purchasers are 


liable to pay only Rs. 16,500 and it is. 


not disputed that this sum would have 
been sufficient to satisfy the claim of 
the mortgagee Jia Lal, if the vendor 
had performed the contract, within- a 
reasonable time, The interèst on: the 
mortgage has, however, accumulated in 
the meanwhile, and the amount. now 
due tothe mortgagee far exceeds the 
sum payable by the plaintiffs under the 
contract. 


not reasonably ask: the.-mortgagee ‘to 
release the property unless they pay him 
the entire sum now due under the mort- 
gage. Itis, at the same time clear that 
Ram Chand is responsible for the loss 


-thus caused to them and that he i$ liable 
“to make 


compensation . for that loss. 
Moreover, he would be primarily respon- 


"Bible for the payment óf the interest 


which has accumulated and he has also 


“been realizing the rent of-the property.” 


The rule of law -which is enacted by 
section 19 of the Specific Relief-Act, is 


to the effect that if in a euit for the 


specific performance of a contract the 


Court decides that specific performance ' 
ought to be granted but that it is not ' 


sufficient to satisfy the justice of the 
ease and that some compensation for 
breach of the contract should also be 
made to the plaintiff, it shall award him 
such compensation accordingly, and the 
second Illustration to the section ~ is 


` 664 ` 


The learned Advocate ‘for the _ 
purchasers concedes that his-clients can- . 
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opposite here. Mr. Sheo Narain does ` 


not seriously dispute the liability of the 
vendor for the payment of compensation, 
but he contends that neither the plaint 
nor the memorandum of appeal to this 
Court contained any expressede prayer 
for the award of compensation in addi-, 
tion to the specific performance of the 
contract and that the Court should, 
therefore, decline to grant & decree for 
damages. The object of the rule em- 
bodied in the section is clearly to pre- 
vent a multiplicity of suits and to do 
complete justice between the parties. 
Indeed, it has been often held that the 
plaintiff is not obliged in a suit for 
specific performance to pray specifically 
for damages and that the Court has 
always a discretionary power to award 
damages in a suit for specific perform- 
ance and ought to exercise that discre- 
tion, when it is of the opinion that 
damages should be given, vide inter alia, 
Callianji Harjivan ve Narsi Tricum (1), 
and Kalliandas v. Tulsidas (2). 

The principle, upon which these deci- 
sions rest, applies equally to those cases 
in which damages are granted in ad- 
dition to and not merely in lieu of specific 
performance The. Civil Procedure Code 
of 1908 confers ample discretion upon 
the Cuurt in the matter of granting 
appropriate relief, and O. VII, 1, 7, pro- 
vides that itig not necessary to ask in 
the plaint for general or other relief 
which may always be given as the Court 
may think just tothe same extent as it 
it had been asked for. There is, there- 
fore, nothing in the law to prevent the 
Court from granting damages in addi- 
tion to specific performance, ifthe Court 
considers that mere specific performance 
is not sufficient to satisfy the justice 
of the case. j 

The loss, which the plaintiffs have 
sustained by the vendor's féilure to 
perform tHe contract, is represented by 
he sum by which the amount to be paid 
to the mortgagee exceeds Rs. 16,500 the 
balance of the price payable by them 
under the contract.* The amount due to 


(1).19 B. 764; 10 Ind. Dec. (N. £.) 512. è 
(2) 23 B. 786; 1 Bom. L, R. 959; 12 Ind, Deo, 
N. 8.) 526, ` SUR š 

e. 


the mortgagee on the 10th May 1924 was 


I . À. P. 

Principal 10,000 0 0 
Interegt for 10 years 

and 5 months 12,500 0 9 

* Total 22,500 0 0 


The mortgagee is also entitled to in. 
terest at the rate of Rs. 100 per mensem ` 
from 10th May 1924 upto the date of 


‘payment. It is, therefore, clear that the 


vendor is liable to pay to the purchasers 
not only Rs. 6,000 (Rs. 22,500— Rs. 16,500) 
but also the amount which they may be 
required to pay to the mortgagee on 
account of interest accruing after the 10th 
May 1224, : 

For the aforesaid reasons 1 hold that 
the plalntiffs are entitled to enforce the 
contract specifically, and I, therefore, 
allow the appeal and grant them a decree 
accordingly for the possession of the 
house against the respondents on p 
ment of Rs. 222500 by them (plaintiffs) to 
the mortgagee Jia Lal, and also for 
Rs. 6,000 against the legal -representa- 
tives of Ram Chand to be realized out 
of the estate of the deceased. The plain- 
tiffs shall also pay to Jia Lal the amount 
which may be due to him on account of 
interest accruing after the 10th May, which 
amount they shall recover from the said 
legal representatives. The respondents, 
other than the Co-operative Bank, must 
pay the costs incurred by the plaintiffs 
in this Court as well as in the Court of . 
the Sub-Judge. 

Before céncluding I may mention an 
application which was made by Ram 
Parshad asking us to implead him as 
a respondent to the appeal. The appli-. 
cant claims to be the purchaser of the 
house in execytion of a decree said to 
have been obtained by the mortgagee Jia 
Lal during the pehdency of the appeal 
in this Court, but the alleged purchase 
is stigmatised by the plaintiffs as & 
collusive transaction. Considering that 
the purchase was made pendente lite, I 
decline to introduce further complica- 
tions into the case bys impleading a 
person whose title could not be triad 
upon the present record. ° 

Malan, J.—I concur. N 

Z, K, Appeal allowed, 


. ` 
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-ALLAHABAD HIGH COURT. 

augon Orvit ArrraLS Nos. 120 AND 121 

k s c oF 1993. pee oe 
June4, 1924 9 

~. Present: —Mr. Justice Sulaiman - 

2. and-Mr. Justice Kanhaiya Lal. 

SITA RAM. SINGH AND: ANOTHER— 

` PLAINTIFFS— ÀPPBLLANTS .- zs 
(Vo. Versus ` Sa 
 OHEDDI SINGH AND OTHERS E 
- . . DRFENDANTS-—RBSPONDENTS." 

Limitation Act (IX of. 1908), s. 6—Hindu Lows 
Joint family—Alenatron—Subee born son, 

ight òf, to ‘contest alvenation--Cause of ` action 
Limitation. 

„From the propo&ition that a subsequently born- 
Hindu son has a right to -avoid an alienation 
which took place “at a time when other members 
of the family, not parties to the, deed, were alive, 
it ‘ddes not follow that he has a fresh: start for 
ths purpose of limitation from -the time of lus 
birth: “When an ‘alienation is made, which, is not 
justified necessity, 8 cause ‘of, action arises in 
favour ee ie other’ members to have it sét aside 
and'to recover pomeessioh from the'alienee, but 
there: is: only one cause of-actior in favour ofthe 
other members of the family. ° Successiye causes 
= joù cannot arise as new members are born 

after year. Tp. 1052; col 2] 

Tulshi ‘Ramy: “Babu, 10 Ind ‘Cas. 908, '33 A 654: 
8.A: L. J. 733, Bhup Kiar v; Balbir Sahai, 64 Indi 
“Oas .885, 19 A. L. J. n 44. A 190, (1922) A. L. R: 
(A) 34 342, distinguish ed 

Behar Singh. x Suraj Balt, 61 Ind Oas 
801, o Li J. 205; Chokhey Singh-v Har “Singh, 
erd. Oas: 75708- Q: Lr:-J ^ 607,: 24: O. «9. .330; 


INDIAN OASES.. 


mbar, Khan: v -Ratipal Singh; 65 Ind Cas. 2 


10 ‘8.0. L J. 679, n religd on - 
"Becoid appeal | from & decrée of thé 
eéond Additional Judge, d Ripu 
ditéd the 20th, November 1929, » 
` -USt+ C: Thompson, for the Appellants. _ 
, Dr: S, N. Sen, for the Réepagdenta, 


"JUDGMENT.—This: iaa “plaintiffs? 
appeal i arising: Out of | á suit “brought . by. 
. two plaintiffs tó set aside a deed Of trans- 
"fer by their: fathér (on the ground, that 
there’ was. nolegal necésstty for it. "The 
plaintiffs’ ‘Case was thet the elder plaint- 
if had attained’ majority "within three 
years of the daté of; suit. Thé pleas in, 
defence’ ‘amongst “others. were that the, 
elder plaintiff was mors, than 21 yearg 
old at,the" timé of ‘the, ‘institution -of 
the stit’ and | that - -the younger “plaintiff 
had, not been’ born on the date' of ‘tha, 
alienation at all. 

‘Both the Courts below. “hav dismissed e 
the-claim,, ‘The. findings aré that” plaintif 


D 


No. 1 was more than. 2L years. M" age at 
the time of the institution of the suit and 


that the plaintiff No..2 had not. been born ; 


on the date of the alienation.. 

It i8 contended im second appeal: Datore 
us thate inasmuch as the plaintiff No. 1 
lad a right to challenge the alienation 
and’ the. plaintiff No. 2 was born while 
that right was subsisting, the plaintiff 


. No. 2 also. acquired the right to challenge 


the alienation „and: that; so far as he 
is concerned his claim cannot be barred 
by time if three years after his attaining 
majority have not expired. We..are un- 
able to accept this contention, 

-Although it cannot be disputed that a a 
Subsequently born Hindu son has à right 
to-avoid an alienation which took ‘place 
at a time when-other members: of : the 
family, not parties to the deed, ‘were 
alive, it does not follow that he- das. a 
fresh start for the purpose of limitation 
from the,time of his.birth. _When an 
alienation is madewhich is not justified 
by necessity, a.catise‘of-action drises in 
favour of the other. members -to have it 
set .aside and to recover possession from | 
the alieriee, | -but there is only one causé . 
of action in favour of-the other, members 
of. the. family; .Successive .causes of 
action cannot arise as new members are 
born year after year. If; the contention 
of. the, appellants were.to be accepted 
the result. would be that in many gases 
such suits. would never Become, barred ` 
by time inagmuch,as, new members: may 
be born before. the minority of an us 
member is over: ` 
+, The: learned- Advocate dor the Ed 
lants has relied, on- the.cases of Tulshi 
Ram . v. Babu. 115 and. Bhup Kuar. y. 
Balbir Sahai (2). but both these. cases 
are distinguishable ‘inasmuch: AS no. ques: 
tion of limitation arose in those -cases, - 
On the other’ hand it, has been. laid 
down iir several Qudh: cases vide--Oudh 
Behari Singh v. Suraj, Bali. (8). Ghokhey - 
Singh v. Hardeo Singh-(4) and Sheoamtar. 
Khan.x. Ratwpal Singh . (5). and _which 

di pe ted ae 908; 33 A. 654; :8 AL J. 783, « 

4-Ind Cas 885, 19sA. L. J. 978; 44 A., 190; 
TEX Hh IL (À) 349 
3) Gl Ind. Cas. 801; 8 O. L J. 205. 
4) 64 Ind. Ope; 191; -8. O. E ode, 867; 24.070 


© 65 Ind Cas, 404; 8 0. Uu 679, d es 


' 


- 


NM 
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view has beem followed by, this Court in 
several „unreported ~ cases, that the 
younger members-of the’ family born 
subsequent to the alienation cannot get, 
an extension of the period of limitation 
owing to their own minorities. We are 
of opinion that this is a correct statement 
of the law. 7, s nma 

We accordingly dismiss this appeal 
with costs including, in. this Oourt, fees 
on the higher scale. ` Prae 
, Z. K. I ` | Appeal dismissed. , 


+ 


.LAHÓRE HIGH COURT.. 
_Szoonp CivinL APPEAL No. 502 or 1924:77 
` Prese ; Raoof, 2 


.. May 30, 1924. 
nt: Mr. Justice Abdul 
.NATHU RAM-—DRFENDANT. |; 
*—ÀPPELLANT. Aes 


.. dite a CCo REND Ae EE 
. KARTA RAM AND OTHERS— ,... 
F PLAINTIFFS—HEÉPONDENTS. | ., 
Custom—Alienation—Debts due by  alienor.— 
Alienor man of bad character —Necessity--Burden 
of proof. SiO eels Netti MR WA 
-In the case of an alienation by ‘a proprietor 
whom the alienee knows be..a :man' of: bad 
‘character and a spendthrift, the burden is on the 
alienée to prove necessity for the debts due to 
‘third parties as well as for those due-to himself, 
^^ which form part of the consideration. for -the 
aljenation. e 
; 76 P. R. 


t 


- Ram Kishen v. Hassi, 39 Ind. Oas. 191 
1917; 57 P. W. R. 1917, ‘followed. 
`Becond appeal from & decree of the 
District Judge, Karnal, dated the 29th 
November 1923, affirming that of the 
Senior Subordinate Judge, Karnal, 
dated the 10th’ November.1922. s 
"Lala Faqir: Chand, for the Appel- 
lant, - mg : ü : 
Mr. Shamair Chand, for the Respond- 
‘ents. D ` `° 
. JUDGMENT.—One Indar Sein, & 
‘sonless propriétor, was possessed of 150 
bighas oflapd, half of which wad nahri. 


‘On-the 9th April 1918, the said Indar ` 


Bain sold 67 bighas 18 biswas out of it 


to Nathu Ram for Rs. 1,500.- The alienor ` 


died on the 21st November 1918 and 
the present suit wab instituted by ‘his 
collaterals for the recovery of possession 
of the alienated- land, on the ground 
of want of. consideration-and necessity. 


The suit was resisted. on ihe ground. ` 


. TRDIAN GASES. . 


2 & % 


igs ^ 
thet, the-:mutation en ,the- basis -of.the 
sale-deed. had; ¿been made, with the con- 
sent- of the.*collaterals and, that conse- 
quently &he Dlainüifie. were estopped 
from putting forward, this claim. -It 
further pleaded ‘that, the alienation was 
for consideration .and ,nécessity. Both 
the Oourts below have concurred in 
granting a decreg in favour of the plaint- 
iffS. "The defendant-véndee. - has “icomé 
up..in. sé¢ond ‘appeal. and has.challeng- 
ed the findings of the Court below. 
As regards the plea :ag to the consent 
of- the .collaterals, the learned Judge of 
‘the Oourt below has found ‘that only 
one, of them,’ namély,.Sardha Ram, is 
said to -have’ given his consent but that. 
it was the. reversioner, -Sardha Ram, 
who’ had appeared before the mutation 
officer and had given his consent.. As 
regards the finding ag to consideration 
and, necessity the facts &re these; that 
the considerati8n consisted of two items; 
‘on account of ‘previous 


pene, ae 700 
jahi debts.due to the. appellants them- 
selves, and- Rs. 800 Bad i cash before 
the Sub-Registrar for payment to'other 
creditors. On. the ` evidence óf the 
defendant-vendee himself . the lower 
Appellate Court has found. that- the 
vendor was a-man-of bad- character 
addicted to, sulfa; opiüin and drinking. 
The vendee and the’ alienor live in the 
same -village.. He must,-therefore, ha'va 
been- fully a¢quainted with the habits 
of the: &lienor. It was clearly the duty 
of the vendee to have proved necessity 
as regards the debta due to him, under 
all circumstances. “But: ‘it was his duty 
also to prove necessity. with regard to 
the debts due to other persons alsó in 
this case, as the alienor was a man .of 
. bad character and as stated by one of 
the witnesses (D. W, Nó. 5), à spendthriff, ` 
[See Ram Kishen y. Hassi (1.] "Having 
regard to the  circumstanees ‘detailed . 
above, the learned Judge of the Court 
below has, in my opinion, come to the 
right conclusion. -...., i 
. The appeal 


fails and is dismissed" with 
costs.. - : EL -. 


4.43... 7... Appeal emedi. 
e, 39 In; Qoo 101; 76 P. R. 1917; 57 P. W, R, 
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ABDUL GHAFUR KHAN V. BUTA BIBI. 
OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Orvit ApPgAL No. 36 or 1923. 
Apri’ 2, 1924. ° 
.e Present:—Mr. Wazir Hasan, J, C. 
ABDUL GHAFUR KHAN;— 
DEFENDANT— APPELLANT 
versus 
Musammat BUTA BIBI, since DRAD, 
REPRESENTED BY MOHAMMAD 
HUSAIN ANDeOTHRRS—PLAINTIFFS— 
RESPONDENTS. 

Trusts Act (II of 1882), s 90—Tenants-in-com- 
mon—Lease, renewal of, in favour of one tenant— 
Other tenants, rights of. 

There is no fiduciary relation between .tenants- 
in-common as such, but if one of them stands in 
some special position to the others by virtue of 
which position he owes a duty towards them in 
respect of the property any benefit acquired by 
him by virtue of such position must be held by 
him as trustee for the others interested in the 
property. . 1055, col ll . 

Keech v. and org (1728) Select Oas. T. nd 
2 Eq. Oas. Abr. 741; 2 Wh. &*T. L. O. (8th Ed) 
693 at p. 714; 25 E. R. 223, relied on. 

Muhammadan held a lease of a building site 
fora term of years from the Secretary of State 
for India. He died before the EY "of the term 
and his estate was inherited by his son and his 
daughter. After the expiry of the .term the lessor 
refused to renew the term in favour of both the 
heirs of the lessee and granted a renewal to the son 


ne: 
Tea, (1) that the action of the lessor did not 
affect the equity existing between the tenants-in- 
common themselves; [p. 1055, coL 1] 

(2) that section 90 of the Trusts Act applied to the 
ease and that the son was bound to hold the renewal 
for the joint benefit of himself and his sister. [15id.] 

Appeal against a decree of the Sub- 
ordinate Judge, Partabgarh, dated the 
9th November 1922, in, Givil Appeal 
No. 58 of 1922, preferred against a 
decree qf the Munsif, Partabgarh, in 
Original Suit No. 311 of 1921, dated the 
31st March 1921. - 

Mr. Hargobind Dayalfor Mr. Radha 
Kishen, for the Appellant. 
* Mr. Niamatullah,*for the Respondents. 


.JUDGMENT.—This is an appeal 
from the decree of the Subordinate 
Judge of 'Partabgarh, dated the 9th 
November 1923, by which the decree of 
the Oourt of first instance, that is, the 
Munsif*of Partabgarh was, reversed and 
the claim «f the plaintiff in respect of 
a one-third share in a house situate in, 
the,town of Partabgarh by partition 
was deereed against the defendant-ap- 


INDIAN OASEB. 
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pellant, The original plaintiff to the 
suit, Musammat Buta Bibi, has since 


. died and the respondents in the present 
eappeal are 


her representafives-in-in- 


terest; The admitted facts are as fol- 


lows:— 

The house in suit stands on a plot 
of land which belongs to the Secretary 
of State for India in Council. On the 
29th. August 1902, this land was con- 
veyed by a lease executed by the repre- 
sentative of the Secretary of State in 
favour of one Ehsan Husain Khan. 
The lease was for a term of 30 years 
with retrospective effect. This term was 


to be counted from the 12th June 1882. 


Before the expiry of the term, Ehsan 
Husain Khan died in May 1907. His estate 
was inherited by the defendant, his son, 
and the plaintiff, his daughter, in the 
proportion of, two-thirds and one-third 
respectively according to the Muham- 
madan Law. The term of the lease 
expired in June 1912. It was, however, 
renewed on the 5th August 1912 in the 
name of the defendant, Abdul Ghafur 
Khan, alone. The plaintiff had protest- 
ed before the renewal of the lease against 
its renewal in the name and favour of 
Abdul Ghafur Khan alone. It appears 
that no heed was paid to this protest. 
Subsequent to the renewal, the plaintiff 
again asked for her name to be included 
in the renewed lease. “This prayer was 


also refused. 


The Court of first instance dismissed 
the plaintiffs claim.on the ground that 
the renewal was in the nameand for 
the benefit of the defendantalone. The 
learned Subordinate Judge, on appeal, 


took a different view and held that 


Abdul Ghafur Khan obtained the re- 
newal of the lease in a representative 
capacity. In second appeal before me. 
the ground, on which the Court of 
‘first instance had based ¿ts decision, 


"was urged again. Jam of opinion that 


the decree of the learned Subordinate 
Judge is correct and- should be main- 
tained. t 

In the original lease the lessor had 
two alternative options on the expiry 
of the term: (1) To resume the land 
on payment of compensation for the 
superstructure thereon, or (2) To renew 


u » a 
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the lease, When the termi expired, the 


Secretary of State for India exercised’ 


the second option. The case clearly 


falls within the principle of section 90. 


of the Indian Trusts Act, 1882. The 
principle of that section is borrowed 

m the decision inthe. leading case 
of Keech v. Sandford (1) and from the 
decisions which have in an uninterrupt- 
ed course followed 
The plaintiff and the defendant became 


tenants-in-common both of the land and. 
the house standing thereon on the death 


of their father, the original lessee, Ehsan 
Husain Khan. “There is no fiduciary 


relation between joint tenants or tenants 


in-common as such, but if one of them 
stands in some special position to the 
other persons interested,. by virtue of 
which position he owesa duty towards 
them in respèct of the property, the 
punc of the leading cabe will apply." 
hite and Tudors Leading Cases 8th 
Edition, Volume, 11, page 714. 


. The learned Pleader for the appellant 
argued that the principle stated aboye 
could not apply to the present case, 
having regard to the fact that the 
lessor deliberately . and repeatedly re- 
fused to associate the ) 
defendant in the benefits of the renewed 
lease. But the action of the lessor will 
not affect the equity existing between 
the .tenants-In-common themselves. 
Indeed in the leading case of Keech v. 


Sandford (1) the lessor had refused to - 


grant the renewal for the benefit of the 
cestut que trust and had finally made 
the renewal in favour of, and for the 
. benefit of, the trustee. - As between the 
lessor and the lsssee there is no doubt 
that the defendant in the present case 
holds the legal title but by so doing 
he cannot relieye himself from equit- 


able obligations which have arisen in 


favour of. his co-tenant in the circum- 
“stances of this case, 

The appeal, therefore, 
dismissed with costs. i 
Z. K. 2 » Appeal dismissed. 

(D (1728) Select Cas. T. King 61; 2 Eq. Cas. Abr. 
d i & T. L.-O. (8th Ed.) 693 at p. 714; 25 


fails and is 
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plaintiff with the . 
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- OUDH JUDICIAL COMMIS- 
SIONER'S COURT. 
SECOND CIVIL ApPzar No. 13 oF 1923. 
. . e January Š 1924, ` 
resent:—Mr. Neave, A. J. C. 
ANANDI DIN AND ANoTHRR—D ErRNDAÉTS 
R ° —APPBLLANTS zu 
š versus 
RAM BAHAI—PLAINTIFF— RESPONDENT. 
"Limitation Act (IX of 1908); Sch. I, Aris. 180, 
125—Hindu Law—Gift' by widow—Reversioner, 
remote, suit by, to challenge gift, maintainability 
of — Limitation. LR 
In & case of collusion or connivance between a 
donee from a-Hindu widow and the next rever-- 
sioner, a remote reversioner, is entitled to main- 
tain a suit to challenge the gift. ‘Such a suit, 
however, is gororied not by Art, 125 but by 
Ärt. 120 of edule I to the Limitation Act, 
inasmuch as, the plaintiff not being the immedi- 
ate reversioner is not entitled, if the donor were 
to die at the date of the. institution ‘of the suit, 
to possession of the property. [p. 1056, col. 1. 
Appeal from a decree of the Officiat- 
ing Bubondinate Judge, Unao, dated the 
16th October 1922, in Appeal No. 90 of 
1922, affirming that of the Munsif, South 
Unao, dated the 31st July 1922, in Original 
Suit No. 355 of 1920. š ‘ 
Mr. H. K. Ghosh for Mr. Basudeo Lal, 
for the Appellants. _ EC 
Mr. Gaya Prasad Shukla, for the Re- 
spondent, ue 
JUDGMENT.—This. is a second 
appeal from the order of the Subordinate 
Judge of Unao dismissing the defend- 
ants-appellants’ appeal. The suit was 
for a declaration” that a deed of gift 
executed by ons AMusammat Parbata in 
favour of the defendants-appellants wag 
void after the death of Musammat Par- 
bata. The pedigree given in the judg- 
ment ofthe First Court is adfhitted to 
be correct. It is further admitted that 
the plaintiff is not thé nearest rever- 
sioner ofthe last male owner but that 
Musammat Lalta, grandmother of the 
‘defendants-appellants, comes in between, 
Both the- Courts below have found that 
Musammat Lalta is in collusion with the 
donees and that the plaintiff was, there- 
foré, entitled to maintain the suit, Two 
points have been taken in arguing this 
appeal The first that tle suit*was not 
maintainable by the plaintif& in presence 
of & nearer reversioner and the second 
that the suit is barred, by limitagion, 
On the. first point, I see ito Ieason to 


1056; 

“+ ANANDI DIN V. RAM SAHAI. 
differ from .the concurrent findings .of 
botli- the"'Obprts. "In àll;the rulings 
relied on by ‘the’ learned Counsel for 
the appellantes, the clainy of.more remote 
reversioners was ofily held to Be barred 

.inehe absence’ of proof of collusion or. 


connivance between the donee and 'the* 


nearer reversiónor.' The second point of 
limitation is however ofmore importance. 
The question is whether Art. 190 or 
Art 125. ‘of Schedule I.of the Limita- 
tion Act applies. * Article 125 runs: . “Suit: 
during the life ofa Hindu or Muhàm-' 
madan female by a Hindu or Muhamma- 
dan ‘who, if the female. died at the date. 
- of instituting the suit; would be entitled- 


to-the possession of the land to-have an- 


alienation of’ such land made by the* 
female declared to he void except for. 
her life or until her re-marriagé.” It.is- 
contended on ‘behalf of’ the appellants: 
that the’ plaintiff would not have been-if. 
the female died*-at-the daje-of the insti- 
tution of the suit, entitled to the” posses- 
sion ‘of -thè property, as admittedly. 
Muusammat Lalta stood in his. way. The 
only Article which can, therefore, apply' 
is 120. “Suit -fər -which no period of 
" limitation is provided'elsewhere in this 
Schedule.”. In‘answer to this the learned 
Pleader for the respondent, argues that 
. if Art. 120 is tó- be - held ‘to -apply, 
then inasmuch as Musammat Lalta filed 
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no suit to have the deed of gift declared 
void within six years of its éxecution, her 
right is now time-barred. She is’accord-. 
ingly légally dead and no longer stands. 
in the way of the plaintiff. ^":  .-. 
` The deed of gift was executed on the 
llth June 1912 and the present suit was 
*filed on the 19th: December 1921 or more; 
than 9 years’later. It is, thereforé, clear, 
that if Art. 120 applies the suit is time-, 
barred. "- omer 1 Np 
"The respondent’s plea involves an. 
obvious fallacy. Unquestionably. Musam- 
mat Lalta’ would ‘have’ been entitled to’ 
possession on ‘the death of Musgmmat 
Parbata. | She could, therefore, bring her 
suit within 12 years from the date of the, 
alienation in favour of the’ appéllànts.. 
That period, of 12 years has not yet. 
expired. ‘She is, therefore, entitled to, 
possession on, the death pf Musammat 
Parbata and still- stands 1n the way of 
the, plaintiff. The. only Article which 
ean; therefore, apply.to this case is 120 
and the period ot six years provided 
ee had expired before the suit was 
In these circumstances T hold that the, 
suit ofthe plaintiff was barred by limi- 
tation, I allow the appeal with ‘costs in 


all-the Courts.  - E 
Z. K. Appeal allowed. 


-Abatement óf--rerít, 
š B. 02 ` 
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"Abadkland, 'See LANDLORD AND TENANT. 
"See BRNGAL-/TRNANCY, ACT, - 
‘ Dos 336 


, ' , "Aets—Gerreral. 
„Act. 1839—XXXIL . See INTEREST. ACT. »: 
(——— 1860—XLYV. +See PENAL Cope. 
—— 1861—V. See PoLiCcR^ACT. 
———u1867— XXV. , See PRESS. AND REGISTRATION or 
EAR Books ‘Act. 
+ 1869—IV. See Divorce’ Act. mer 
— 1870—VII. See Court FEES ACT., 
—— 1872+. See'EvipENOR ACT. ` 
—— 1872—IX. See CoNTRACT “AOT. 
——'1877—I. “See SrEorFIC-RELIEF^ACT. 
3.1878—XI -See.ARM8.ACT^ 
—— 1881—-V. FORET Pana AND “ADMINISTRATION 





epe 1882—II. See RUE GR I 


-— 1882— IV. ^See TRANSFER OF PROPERTY Acr. 
~ ——fr]1887—VII.. See Surrs VaLUATION/ACT. ` 
——21887—IX. -8ee 
‘Courts Act, 


..——24.1890—VIIL See GUARDIANS AND Warns: - AOT. 
nO——,1890—IX. See .Rainwats Acr.. 
— 1891—L ` See LAND:ACQUTISITION Aór. 
—— 1804—IX. ` See 'Pür80N8-Acr. 
— - 1897—5. *See GENERAL CLAUSES ACT. 
—— 1898—V. “See OgniINAL PROCEDURE Cobe. E 
—~' 1899—IX. “See ARBITRATION ACT, 
—— 1907—III. ^See PRovincrav INsoLv ENCY, ‘Aor. 
——- 1908—V. "Së Orvir PRoogpuBE Cope. 
—— 1908—IX. See LAMITATION Mcr. ~- 
wo 1908— XVI. See REGISTRATION ACT. 
> PUN I Er Towss TxsoLveNcy 
3 ACT. 

—— — 1913— VIL ' "See Companies” ACT. : 
—— 1918—V IH. z See Inoomm Tax-Aor. ; 
———.1920-—V. ‘See PROVINCIAL INSOLVENOY- Act. - 
-—— - 1922—XT. Seé Incore -TAx Act. 


`` Aots—Bengal.- 
48H E: G Bee Benoa "ALLUVION AND Dirov E 


—— 18852- VTIT. ‘See "BENGAL: 'TeNANOY-ACT, ^ 
zd ' I91-5X V HT. See - Finden. ~DSPROVENENT 
FACT. 


eo = 1920M, ` *See OALOUTTA-RBNT Act. ^ 


BET "SeeBzsdALGooNbas ACT. Z, 
l "Acts-iBlhar-aridaOrissa, ^ i 


—— 1908-. VI SX See -C&qr4 NAGPUE Tenancy Act. 
My. -See JUARIAUW ATER SUPPLY AOT. `` ` 


"1920-1. See-BiHAR^ AND OntssA "MrxING 


“SETTLEMENTS Aon. 


v 


51... 


PROVINCIAL "SaL o: ' Gases ` 


Nos. - tv uo 


"o ince dombay- 
‘Act 1865—I. See Boupay SURVEY. AND. SETTLEMENT - 


- 


Cr. 
—— 1866 —XII. See Sinp Courts Act. | 
—— - 1867—V1IL See Bona VILLAGE, "PoLicE 

: “Ach. 
— 1874 Il ‘See. Bou Bay JHEREDITARY OrFIOES 


ACT, 
—— 1879—V. “See. BOMBAY LAND Revenue Cope. 


oo -1879-X VII. See DEKKHAN AGBIQULTURISTS' 
: RELIEF AOT. 
—  888—HI. See omy or Bospay . MUNICIPAL 
cr. 
—— ~ 1896—XX. . See PAD TNcuxBERED „ESTATES 
—— 1918--VIL Se Btn Boe ae hd 
' ° TIONS No, 2Y Acr. 
a - “Act—Burma. 
-— 1917—V. ‘See Burma Excise Act, 
yee SACcts-O.. P. c7 


— 1898—XI. See O.P. Texanoy Act. ` 


`. —— 31917—IL , See C. P: LAND Revenug-Act, 


— -1920-1: ; ‘See C. P. Tenancy AOT, .. 
~ aActsMadras, 
—~ 18865—VIL See. Mavnas - s. Cess 


AOT. 
— 1904—1L.* See Manus IxPARTIBLE..  Merarzs 
E — 1905-0 See Sy Lasp EXOROACHMENT 


— 1908-—L: See en 'EsrarEs LAND Acr. 
è Acts— Punjab. 


— 88: XVI. “See, Poxsan TEKANOY Act. 
. —2.1913—L See PuNsAB ‘PRE-EMPTION ` ` Act, 
`Aots=-U2P. 
— 1886 XXII. See. -OYDH:RENT AOT. 
—— 1901—IL “See AGRA “TRNANOY ; ACT. C 
— 1901—III. ..Ste U. P. LAND REVENUE Act... 
m s oe T ae AoT.. >. 
— 1912— ee URT OF WAR Ac 
—— .1916— TIL +See U. P. Mowtoreanrrme Ace zu 
ques 1920—VI. See T P. «ViLLAGB Pawomasum 
" ' z or, |, 


š . = ,.Regulations. Dos 
"Rig. 1819—11" See BENGAL LAND REYENUK Å8SEB8- 


MENT CURESUAED, “Lanps) 
ate, he REGULATI 
eoe 1895—XT Ses BENGAL. ALLUYIQN- AND Tas 
ae . . a REGULATION. — °, 
` . ° 
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Statutes. * 


1907— (7 Enw. VII, O. 47). See Dzozassp Wire's 
š . Sister's MARRIAGE Act. 
1908—(5 & 6 Gro. V, O. 61). See GOVERNMENT O 
INDIA Act. : 5 
1911—(1 & 2 Gego. V, © 46). See CorgRIGHT AOT. , 
1921—(11 & 12 Geo. V, G. 24). See . DEOBASED 
° Brotuer's WIDow' MARRIAGE . 
ACT. e z 


Admission of accused. See ORrMINAL 
CEDURE Cong, 8, 239 


Adverse possession. See Boxmv HEREDITARY 
_Orriogs Act, 8. 5 148 , 
= See 'THAK «ND Survey MAPS 205 


———— Hindu widow. 
A Hindu widow ean, by adverse possession, 


acquire an estate in full ownership. ^ 

Where on the death of an undivided Hindu 
brother, his widow takes possession of his pro- 
I perty of which tho legal title has passed -to the 

rothers of the deceasad by survivorship aud 
deals with it as her own property, her posses- 
sion must be deamed to be verse to the 
surviving brother or brothers of her husband 
and in the absence of any evidence to show that 
her claim is limited to a widow's estate, she 
must be held affÉr the expiry of the statutory 
period to, have acquired full tytle to the property. 
A KALI CHARAN v. PEARE, 22 A. L. J. 725; (1924) A. 
L R. (A.) 740; 46 A 769 754 


———— Mortgagor and mortgagee— Mortgagee re- ` 
maining in possession after mortgage-money paid 
0 


Profe 
50$ 


e position of & mortgagee does not become 
adverse to the ‘mortgagor merely because the 
mortgagee remains in possession after the mort- 

e-money has been paid off. A Gosinp Rav, 
Korr, (1924) A. I. R. (A) 522 740 


—— Possession taken under mistake. - 
Possession of a plot of land taken by the owner 
of an adjoining plot às a result of a mistake as 
to the boundary, 18 nonetheless adverse to the true 
owner. R Ma Snan Ma v. L. B. M. SOMASUNDBAM 
Cusrry, 1 R. 492 ` ` 132 


Agra Tenancy Act (Il of 1901),5. 4 (2)—Land, 
definition of—Groveholder paying premium, whe- 
ther tenant—Interest, whether  transferable— 
Transfert of Property Act (IV of 1882), s. 6. 
Land on which a grove stands is not "land" 

within the meaning of section 4, clause 2 of the 

Agra Tenancy Act 
A groveholder who has obtained the land on 

payment of a lump sum asa premium without 

any agreement to pay any rent is nota tenant ` 
‘rhe interest of a person in a holding on which he 

has planted a grove is property transferable under 

section $ of the Transfer of Property Act. A Bats 

Natu SINGE v OHANDRAPAL SINGH, (1924) A. I. R. 

(A.) 795 š 204 


——— s. 20 (2) See Coxrracr Aor, s. 24 
° è 19, 21 


&, 187—Ejectment suit — Jurisdiction, 
9b;ection to—Bona fide issue—Appeal, Pe 





INDIAN, CASES. 


[1924 


Agra Tenancy Act—contd. 


Where in a suit before an Assistant Collector, by 
the plaintiff as occupancy tenant to eject the 
defendant as a sub-tenant, on the allegation of the 
defendant that the suit is not cognisable by a 
Revenue -Court as he himself is an occupancy ^ 
tenant, the Assistant Collector frames anissue on 
the point of jurisdiction and gives a decision there- 


- on, 8 question of jurisdiction is decided within 


the meaning of section 177 of the Agra Tenancy 
Act and an appeal against the decision lies to the 
District Judge and not to the Commissioner. 

It is the business of the Trial Court to decide 
whether the plea of want of jurisdiction is bona jide 
or not. If it chooses to treat it seriously, it is not - 
for the Court of Appeal to treat it as mala fide, 
when nobody in the suit in the Court below has 
ever suggested it. Once it is treated as a serious 
bona fide issue, and it takes its place among the 
framed issues, and the Court gives a decision upon 
it, ıt cannot be denied that a question of jurisdic- 
tion has been decided. A Kuus Srweu v. Monan 
Sinen, (1924) A. I. R. (A.) 476 ` 251 


s. 177—Suit for ezectment—Defendant 
claiming to be proprietor—-Appeal, where lies. 


Plaintiff brought a suit for*ejectment allegin 
that the defendants were his sub-tenants. One o 
the defendants pleaded that he was not a sub-ten- 
ant at all and asserted his own possession of the 
land in suit as proprietor : 

Held, that a question of proprietary title was 
involved in the suit and an appeal against the 
decision of the Trial Court lay to the District 
Judge. A Guuriva v. BANESHWAR, (1925) A. L R. 
(A.) 30 : 202 


° . 
————— 88. 193 (a), (g), 199, 201— Provincial 
Insolvency Act(V of 1920), s. 28 (2 ivi Pro- 
cedure Code (Act V of 1908), O. VIII, r. 6— 
Co-sharer, insolvent— Transfer of, right to recover 
share of profits—Suit by transferee—Plea that 
transfer is invalid, whether can be taken—Set-off, 
when can be allowed in Revenye Courts. 


By Full Bench—By virtue of the provision 
contained in clause (g) of section 193 of the Agra 
Tenancy Act, a defendant ina suit in a Revenue 
Court cannot claim a set-off of every ascertained 
sum of money legally recoverable from the plaint- 
if. He can oniy claim a set-off in respect of a 
sum owing to him under an unsatisfied decree 
obtained against the plaintif under the A 
Tenancy Act or under any Act repealed by t 

By Full Bench (Kanhaiya Lal, J., contra).— 
A plea in answer to a suitfor a share of the 
profits by the assignee of.a co-sharer, that the 


“co-shares had been adjudicated an insolvent at the 


date of the assignment and hade therefore, no 

wer to transfer anything to the plaintiff, is not 
barred by the provision contained in clause (a) 
of section 193 of the Agra Tenancy Act. 

Per Lindsay, J.—Section 193 of the Agra 
Tenancy Act must be copstrued in the sense and 
for the purpose for which it was intended, namely, 
the regulation of procedure in the Revente 
Courts, and it cannot be extended so asto with- 
draw from the cognisance and determination of 


L] a 


`~ 
~ 
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Agra Tenancy Act-—-contd. ` 


those Courts pleas which do not 


go to procedure 
but to substantive legal rights. . Eier 


open to the defendant to plead that 
has no locus stand 


take account of the factum of the insolvency which ` 
` took place before the suit was instituted. Similarly 
if the plaintiff is an assign of the insolvent, the 
Revenue Court in taking cognizance of the fact of . 
insolvency ‘is merely holding that'' the title-deed, 
relied upon by the plaintiff was a mere nullity and 


passed no rights to him. M 
Under section 201, clause (3), Agra Tenancy Act, 
the absolute presumption as to proprietary title 
in the case of a scit by a yeso proprietor 
cannot be extended in favour of an assignee of 
the recorded proprietor. ‘The word used in that 
clause is " plaintiff" and not: “ plaintiffs pre- 
decessors." : r 
In'a suit under Chapter XI ofthe agra Tenancy 
Act, where the plaintiff is not a recorded proprie- 
_tor and the defendant denies his right and the 
Revenue Court decides to determine the question 
of title itself, the provisions f section 199 of the 
Act make section 103 inapplicable to the proceed- 
ings, and the Provincial 
be inapplicable. — > 
Per Kanhaiya Lal, J.—A co-sharer, whose name 
continues to be recorded in the revenue papers ` 
despite his adjudication as an insolvent, -hase . 
right to sue for thé arrears of profits, due on 
account of his share; and if his right to sue and 
recover such arrears cannot be chal pe by any; 
"person, he has also a right to sell the said arrears, 
r the right to sell is only a necessary corollary 
of the right to sue. - 1f. an actionable claim is good 
and valid, it can be sold, unless it is in its nature 
non-t ble- ` A : 
By section 193 (a) of the Agra Tenancy Act, the, 
. whole of the Insolvency Law embodied in the Qodé 
of Civil Procedure or thé corresponding Acts of 
the Legislature has been declared to be inapplic- 
able to suits and proceedings’ under the Tenancy 
Act, other than those referred to in section 199 
clause (B) and section 201, clause (1) of the Act. 
In ezeluding the Law of Insolvency from appli- 
cation to the Revenue Courts in suits and proceed- 
ings under the Agra Tenancy Act, the Legislature 
intended that the rents or Marr due by or toa 
co-sharer shall be recovered. in the manner laid 
down inthe Tenancy Act and in no case*in the 
"manner laid 'dÜwn by the Insolvency Law, 
though the debtor liable for such rents or protits 
may have been d an insolvent. A Govinp 
Ram v. Kuns BEBARI Lar, 22 A. L. J.217; 46 A. 
398; (1924) A. I. R. (A) 311 403 ` 
————- 8. 201 (1)—Ezces$ revenue, payment o 
—Incorrect records —Suit for recovery against ed 
sharer—Inquiry into possession Court, jurisdic- 


`. Hion of. 


e 


 `@EBNERAL INDEX.” | 


) e46 A. 512, tr 


C E private propa 
e 


solvency Act ceases to- ' 


, depres ina 
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A Buit by a person wrongly recorded as a usufruo- 
tuary noe ofa Fee of land larger than that 
in his possession, and compelled to pay the Gov- 
ernment revenue on the sams, to recover the excess 
revenue from the person im actual possession of 
the excess land, falls under clause (1) of section 201, 
Agra Tenancy Act, and the Court can go into 
the question of the extent of the plaintiff's posses- 
sion. A JawaLA PRASAD v. IRSHAD Moran Kuan, 

: 245 


‘Allahabad High Court General Rules for . 
° CIVIL Courts (1911), Ch. IV, 1,9. See ODI 
PRocEDURE Cop, s. 68 766 


- - ` ° `. - 
Alluvion. and-diluvion—Submerged land again 
t left bare- Original owner, rights of —Presump- 

tion x 
rty be submerged and sub- . 
'sequently again left bare by the water, it belongs 
to the original.owner, the possession of the land 


„amring the period of its submersion 'being pre- 
sumed. . 


original owner, 


to continue with, the : 
the actual 


although he may not have enjoy 


usufruct or the ,othor benefits accruing from it, 
had it-not been immersed in water. LILADHAR 
"v. KHETSINGH , 8 


Amenüment of plaint—Oo 
Orvit PRooEDURE 'opg,8 153 


Appeal (Civil) —Adlournment. See - Om, Pre- 
CEDURE Oops, s. 115 257 


- - Appeal against findmg, whether 
*-competent. : - 


- An appeal does not lie merely against findings, 
C NiRANKA CHANDRA Basu v. ATUL KRISHNA GHOSE, 


power of. See 
vst 110 


` 





38 O. W. N. 100); (1925) A. L R. (0) 67 110 
—— — Appéllant, duty of. . j 
. In an appeal the burden of showing that the 


judgmént & ed from is wrong lies upón the 
appellant. all he can show is nicely balanced 


'éalfulations: which lead to the equal possibility i 


of thə judgment on either the one side or the 
other being right, he cannot succeed. O JAISI 
Ram v. Ray Bánapug Koray, 11 O. L. J. 87; (1924) 
A. I. R. (O.) 326 , ae a P 563 
————— Dismissal of swi—Defendant, 
` whether can appeal. ^ P 
Where a decision dismissi asuit is in fact . 
wholly against a defendant such defenfant can . 
appeal against it. . Lr 
he true test in cases of this kind is to see nct 
merely the form but the substance of'the judgment 
and the decree. Wheré’ the point adversely decided 
tothe defendant is directly and substantially in 
issue and the matter would be res judicata in sub- 
sequent proceedings, the defendant would -be 
entitled io. appeal: against the decision. M 
NIMMAGADDA VENKATESWARALU v. BODAPATI LiNGAYYA, 
20 L. W. 63; (1024) M. W. N. 491; 47 M. 633; (1924) 
À. L R. (M.) 689, - AME i 960 
- from preliminary decree pending ` 
—Appeal from final decree, whether nec&ssary — 
Refund of Court-fees. ` DIE 
When an appeal is pending from a*preliminary 
mortgage suit, itis not necessary for 





£ 


' new issues. 
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tthe noga (i file “anotlier: -ppeal- fion: thé final 
"decree and if. he does so, he is- entitled to a 
refund ‘of. the Court-fees (paid: by him ~on -the 


Spetition : in that ap ppeal. O Swamr DATAL v.MUHAM-» 


, MAD. BugR- KHAN, O.:L. J: 148; (1824) A. LR. 
© ) 299 arso (1935) A. I. R. (0) 39 '829 


ae ae NE New case. 


-It is not permissible for an “appellant to cee 
gut an absolutely, new case :on..a question of: fact 
in-appeal; and'toask that ‘the, case-should be sent 
down go that further evidence may be taken on the 
B Ssrppunar RUDRAGAUDA DBSAT,v. 
"NinaPAGAUDA .BHARMAGAUDA 26 Bom. L. R.- 629. 
u A I. R.B.) 457 ` - 616 


— Precedent, value of. See Bno- 


CEDURE un . 133 
(Criminal. ‘See ' Onnursar Puocsppas 

Cong, s: 195 730- 
— Notice of. Sie OsnixAL. Próg- 
DURE Cong, 8. 422 349 
—— nT to Privy rana See LETPERS 
_ Patent (CAL), cl. 41 580 





Summary dismissal of. Bee ai 
' arias, Proospve Cope, B. 491 84 


(panona See ONIL Proce DE, 





.B. AT . 55 0,1 28 
—V Finding of ded See Cv. Bao- 
CEDURE Cops, 8. 47 747 


F'indings of di "inconsistent, 


— — 


_ whether Vinding. 


`Tnconsistent, findings of het are "unt binding ` oh 
& second' Appellate Court. N GHASI v. ITE 
—— Finding of fact Misconceptión 
of evidence! 
“A finding af fact based on a misconception of 
. &he.evidence' by the lower Appellate Court is 
` liable to. he set aside by the a Court in second 
. ‘appeal. B Rugaist Vitg v. RaYAJL "DATTÁTRAYA 
] [E 26 Bcm. L. R. 672; 48 B. 541; (1924) A. L d 
(B.) 451 i 











Finding of 5 
` of evigence—Interference. 

- A finding of fact based on a niisconce ion “of 
evidences can be interfered with by the High'Court 
in second appeal A MOHAMMAD IBRAHIM .v. ALTA- 
YAN, 22 A. 1.. J. 1045; (1995). A. LR (A) 24 27 


—QT”VI New, law, point... . P dat 

A law point. which ° is patent: upon the record, 
"even. ifit hae not n;taken at all.in either oÍ 
the Courts, below, can -be.raised for: the first-time 
in Second Appeal and must be cónsidered..:. L Souan 
. Swag Y. SANTA SINGH, (1823). A, L.R, ; (L) 491 768 


-Approver, evidence of—Corrobaration necessary. 
The evidence .of -an. approversmust-be submitted 
to „Bevare ..scrutjny..and -no \conviction would.-be 
justified ‘unless there is some corroboration of. his 
Statement fmom other sources. .7O NIDHI v. EMPEROR, 
2s & A L. R. 639; 11 07 L. J. 632; ; 26 Cras 
3 ia 


INDIAN ‘SHR. ° 


A LR. (8) 27 


‘Tiged 


Arbitration. See ALSO Omit Procupuns’ Cons, 
Beg. IL» ''. P 

— See ONIL PRoosbuRR -Qobs, 0. XXXH, 
8. 3 - 913 


wayq: Bee Cri P uocenuds Cops, £i 


—— Award. Bee D&KEHÀN 
Revise Act, 8.3 


parties- to, duty- ot. See- Creme Hieu 
Obr. RuLss, ORIGINAL Sing, Cuar. X, R. 36 128 


Umpire— Parties, ‘whether entitled to heat- 
„ing— Waiver, proof of. 

‘Parties to, a reference are. entitled io a hearing 
- before an Umpire no less, than before the arbitra- 
„tan and.. it. is incumbent on,- the Umpire on ap- | 
pointment to fix aday of hearing and apprise t 
pares of. it. The Umpire. must hear any P 

ence that is proffered by the parties. -- 

-Waiver by. conduci, : particularly ‘when it ide- à 
prives & party of an essential and elementary right, 
such:as 2 right of hearing or of evidence, must ,be 

:eleàrly proved b e party-setting up the waiver. 
'S DuaNASING. v. eid oi 17 8. L. R. 172; aen 


Aaricviroriers’ 
548 


Ps D e, 


haite o d 


“arbitration Act (IX of 1899). See Oir: um 


CEDURE Cops, Son. II, Para. 12 
"539 
— ^8. JA Error patent on face of awar m 

Awa, validity of. 

Patent errors of law are legal misconduct on- 
which a_ Court can, in the exercise of its inherent 
“powers, set aside en award under section 14 of the 
Arbitration Act. Whether the .Court should do so 


‘or only remit the award is a matter on which no 
shard‘ and fast rule can be laid down, dep eding 


— - 8. E See SCowrsacr ACT, 8. 188 


7 as it does on the peculiar circumstances ‘of éa 


case,- 

. Where arbitrators accept- inadmissible evidence 
and are-misled by itin ther award, it. is an error 
of- law patent on the face ef the award, and’ 
amounts to legal misconduct. 8, -Mxssrs-- 'G. P. 
>Gunnis :& Co., Lrp..v. Mgssrs. "AMANMAL 'TULBIDAB, 
17 8. L. R. 133; (1924) A. I. R. (S) 75 353- 


— Be ^19— Stay of ` action—-Discretion ‘of 
, Court— Fraud, charges, .of— Procedure. _ 


Under. section 19 “of the Arbitration Act, the 

urt has a discretion in the matter of: staying 
ractions which it is bound to exercise judicially. 
‘The prima facte leaning: of -the Court -18: to. stay : 
the:action and leave the pleintiff'to the tribunal.to 
-which he has agreed, but the-Oourt may in its 
discretion, after considéring all the circumstances 
-of 1hé case, refuse a stay on the ground that tho 
„matters in-dispute between the parties: involve-the 
investigation of grave charges of fraud and. may 
shold.-that in-such circumstances ‘arbitration ismot 
.the: most "suitable method. of - - determining ihe 
questions raised between tho. parties. - 


. Where- fraudi is chatged- the Court will'in general 
-refuse to .gend- the case-to arbitration-if the party 


-charged with fraud debires a public enqüiry, and 


where it is the party who is making tho char 
who desires that the matter should. be given the 
- N 


Yd 8) 5 7, o0 ganty Aye, 210 7 08 
^ Arbitration Act~-concld, at pins a ‘Banker and customer—coneld, i 


° Ted. ~ ORR SRS RENT ects IRATE aR he Doo 
publicity of a publio yer the Court i is aach lesg (2). that, it ahy case; the Bank having by hei 
inclined to free him' froin' thé - undertaking " ‘to ‘ga ` own aetion led fhe plaintiff to believe that they 
'to"arbitration into which: he“has asih" ‘fit t6 enter. weré ‘crediting: Him with:compound’ interest; and 
Provided, however, that ifa prima.fadéie“cass-6f their action" dr doing ^86 having -led him to ‘allow 
fraud is ‘made out; the. action mill: allowed’ to the’ account tö- ran “on, "they" were ”debarred from 
posed, although it is the party alleging the - urging: ‘that theyrwere not "ltble. to pay” compounde 

aud who de8irés the- publie * enquiry ` "c Mas- interest ; recs Se ep 
NINDRA CHANDRA NaxpY v. H, V. Lów'& Co. LTDa- 


3 that thé Euarantors belg: Directors of the 
` 39. OL Jy 804, 1920) A:T: R. (0798 ~ 934 &nk ind a» suth-presumably. cognizant of all 


as t the^'Bank'-did and-the method--in' which it 
I Ar iti fot Ot ot TEZA) a oer aa arms diced its business, they were liable to:.pay 


whatever was due on the promissory-notes. , L 
The fact that- a eradn who is travelling with- Buarar ‘Nationa Bank Lro., DELIG o; Baxanst Das, 


, outha ticket-in a“ inr Ce E ae 5L. 129; (1994) ALL R. ior e -190 
chhavi concealed: in‘: oiñ “cloth, ~ takes" it. out pe 
voluntarily’: to 'threaten'a' Railway s3tvant ‘who Bengal ‘Ailuvidn and ‘Diluyion Act (x` ot 
asks: him 4or his ticket, ‘indicates ‘an indifference 847), ss. 1, 3, 6 —Bengal ` ‘Land ` Redenue 


th A&messme iiéssmen PY Resunied Landa)" Regulation: - (I'of 

on” the “part off the rasonas to-whetlier the š gu 

weapon is seen 3by!. ther Railway servant’ or- not, wider $ Pm — Char land, assessment’ of- Procedure. 

~and ‘the interitión'reduisite for ~an offence under un zu edulation" and; Act; ‘distinction bétween— 

section 20, ‘Arms’ Act, therefore,‘ isnot edtablisHed. 24° of Kegilation, ‘applitability of: ‘> 

L SURAN: * Srxa v. "Exedion (1923) A: u R. U, 10; as provision in’ section. 24’ of’ Béngal Regula- 

28 Ca. L.J.160 . °? 26 pen d uit Kanka amination, of à ey 
738 framed and’ élaborated systéi for investigatién 

Enn IS, Judge ent. See Hisp of.the liahility-" “oË unassessed ` land” to be assessed 


. with revenue- Tt is impossible. for such .a pro- 
Bali, deposit For—M agistrate, duty of—Fine, ` vision ‘to he: -transplanted ` into an gntirely. different 
` whether recoverable ott of deposit." . , plan- of. enquiry, ` su@h -às wag initiated by the 


engal Alluvión, ane Diluvion- Aét''of "led. 
Where a sum of money is. déposited in Qourt by que Act, was framed "With a view to substitute, in 
. a surety as -bail for the appearance: of an accused “Gases of assessment of. dlluvial lands, à" simpler 
pe n and the latter satisfies the conditions of the procedure than that embodied in Re, lation Il “of 
il, the Court has no further authority: ‘to deal 1819, which’ was' intended to‘ dpply, 'in -the'main, to 
with the amount’ of. tlie .deposit, but is bound ‘to reauinption af lands held fee: of assessment, 
return it to the person "who.had made the” dépósit. without'the sanction of the: proper authorities: or. 
It has no jurisdiction ‘to direct: that the fine iñ- -under illegal or invalid tenures“ :. 
possd. upon the- accused :person on’ ‘conviction `; The effect of/section 1 .-of the Bengal Alion" 
should be recovered, out of the deposit. O RàaHt^. ¿nd Diluvion Act- is to destroy the vitality of such 
NANDAN v." Emperor, 110. L; J 296; (1924). A. L `B. ptovisions of Bengal Regulation II of “1819: as 
(O ) 396, 26 Cr..L J, 113 : 673 established, tribunals and "prescribed rules of pro- 
Banker ànd customsr--Loan . taken by Bank—. cedure, including section 24. of the Regulation. : 


* Interest pound: ecredited in 'accounts—Com- | `:Phe expréssion..“any such new map” in sec 
pound interest, "whethér * pa yablg— Estoppel—Guá- tion 6 of the ‘Bengal Alluvióa and Diluyion' Act 
` rantee by Director's—Liability of guárantors; ^ “` refers to thé “new? map" fnüde "according -to the 


Two. promissory-notes were executed by the "new survey” "as éontemplatad in section 3 of the 
defendant Bank in favour of the plaintiff and the Aét That section provides for” periodical survéya 
notes stated that interest would be. charged at at intervals of not - -less -than- ten years, after a 
11 per cant. per annum. Smis time later certain ' revenue survey has been completed arid approved. 
Directors of the Bank gave a personal guarantee “The object of: the “new survey" is to ascertain the 
to the plaintiff rendering themselves . liable for "changes" that T Inay- -haye taken placé sinc the date | 

yment of the entire sum-dué on the’ notes. “The, of'the~last- previous survey, that is, changes by 
Rate credited intrest on thè notes'in its accounts alluvioni or: deréliction (not changes by. posses- 
moe with half- yearly rests, and made. the same -entries ^ Bion). "Bection:6 than "im poses - upon thé:Revénue 
in ihe'pass book of ihe plaintiff. In'a suit agàirist . Authorities the “duty to assess ‘what may bë called .. 
the Bank and the. guarantors to “recover: ‘the added land, whenever, on «inspection of the néw 
amount of the promissory- -notes with ‘compound map, it appeats ‘that ‘land: has: been ‘added "toàn 
interest -. ` . estate paying 'réyenue directly - ‘to. Goteinihènt. 

Held, (D that? it peiie the isa practice of There mist: consequehtly ‘be-a’com parison’ between 
“Banks to make out their - accounts at 'fegular -two-'maps, made at an interval of not less than ten 
intervals .of six months or a year, ‘to add -thè years nnd each showing the revenue paying estate ` 
amount. of unpaid i interest to the rincipal, ‘and to  eoncerned ~= "That éatate- must, ` ‘accordingly, bén 
bring ‘forward the: "balance 80 culated” aa” thie: 'existence'as a’ 'Tevenü? 4 ‘paying estato; if not before, 
first item-in the new: account, ‘and thé same‘tbeing at‘ least" on’ the--date -of-: tha. E e, rat oe he two 
the practice of ihe defendant. Barik, ` which’ they maps“takenvas- the basis- for com 
had followed im this éas6, they werd liable to pay - 4 What is essential--to: attract the agplication m 
*compound interest oh the ambunt' of ‘the promis- the. Bengal Alluvion and Diluvion Act is -that 
pory-notés ; E Y I me where should Have been,’ in ‘the case of. the'estate 
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concerned, a Ravenue Survey. This prima facie 
_ furnishes the bounglaries, as,presymably, though 
not conclusively, accurate. The Revenue Survey 


i eMap is taken as the basis of compsrison but the 


comparison of tha maps is not conclusive. The 

comparison sets the Revenus Authorifies in moti 

and they may, then, on the best material they da 
. procure, proceed to asseas what land they deem 


to be'assessable. 


. It is only a 
map it appears ° that land has besn added, that 
there is T agislativə authority for assessment of 
additional revenue.- : - 


^ Per Rankin, J.—The onl 


by the Bengal Alluvion and Diluvion Act relates 


. ' to casos in which a Resvenus Survey has previous- 


ly been completed and approved; and in such 
vases after an interval of ten years a new Survey 
may be made and new maps prepared. If when 
that haa. been dons it appears to-the Revenue 
Authorities on inspection of such new map'that 


> jand has been added, they are required without : 
. ' delay to assess the sama with 


revenue according 
to the rules in €orcs for ing alluvial incre- 
ments and to report their proceedings to the Board 
.'of Ravenne whose orders® thereupon arə final. 
C-PBARY LAL Ray v. SEoRETARY OF STATE FOR peri 
Bengal Alluvion and Diluvion .Régulation 
(XI of 1825),.& 4 (1)—Accretion—Rent - of 
.. accreted lands—Separate suit, whether maintain- 
able—Separate tenure. r » y 


The general proposition that, iù no case "can a 
separate suit for rent bs maintained for accreted 


lands cannot bs affirmed. : 

Gartain accreted lands wera formed subssquent: 

to the creation of ths parent howla tenure. They 

` were constituted a separate’ estate- between the 
Government and thes proprietor, and ware separat- 
ed'and formad into new tenancies recorded in the 
Settlement khewats. Plaintiff; who was the" pro: 
prietor of the tenure, su2d for, and obtained a 
‘decree for rent in respect of the parent howla 
tanure and subssquontly brought a second suit 
to rscovqr the rent of the accreted lands: 

Held, that the parties having treatad the accreted 
lands as səparate tenures, `a separate suit for the 
rent thereof was maintainabls. C Kant RANJAN 
OnowpHURY v. Rueswak Roy CuowpHOURY, 
396; (1924) A. I. R. (O.) 619 - 602 


Bengal Land Revenue Assessment (Resum- 
ed Lands) Regulation (l! af 1819), s. 24. 
See BENGAL ALLUVION AND DiLUvION Acr (IX or 
1817), 8. 1 - - 446 


:Bengal Tenanoy Act (VIII of 1885), s. 36— 
ü Eahancement of rent, suit for—Court, power of. 
In a guit for quhancement of rent, ths Court has 
power under section 36 of th» Bengal Tenancy 
‘Act to mike aa order which would bear less 

hardly on the tenants. í A 
- Jt is improper and unfair to make an ord&r 
1o? enhancement bf-back rents in-a ease which has 

` ! 


when on an inspəetion of the new ` 


“measure authorised” 
- between the years for which 


51 O. ` 


Bengal Tenancy Act—eontd, Duce 2 


been prolonged for a great length of time. Pat 
Rausi Ram v. ‘Rastaser Raut, (1924) Pat, 217; ud 
A. L.R. (Pat.) 761 x 12 
— —— s. 50 (2)—Presumption—Dakhiles for 
captain years with intervening periods—Change 
in tenancy, absence ‘of. x 
° -In order to take advantage of the presumption 
mentioned in section 50, clause (2) of the Bongal 
Tenancy Act, a tenant filed dakhilas relating to the 


years 1299, 1311 and 1323. The dakhilas were . 


ted to the same tenant,the rent mentioned in 
áll the dakhilas was the same, and the quantity of 


land mentioned in the dakhilas was also the same: .. 


Held, that in the absence of anything to show 
that there was any change in the tenancy or any 
alteration in the rent during the period intervening 
18 dakhilas were 
filed, the tenant was entitled to claim the presump- 
tion arising under, section 5) clause (2) of the 
Bengal Tenancy Act. C PARAN OHANDRA Sow v. 
Kanta Mouan MULLIOK, 39 O. L. J. 437; (1924) A. 
I. R. (0.) 875 . 568 


+ ss. 50 (2) 


115, Che X—Enhancement of 


- reni, suit for--Mokarrari tenure—Record of. 


Rights, entry in—Fizity of rent —Presumption, 

applicability of. - ' 

In a case brought under the Bengal Tenancy 
Act, it cannot be held that any presumption arises 


as to the fixity of rent from mere payment of the 
same rate of rent for a number of years apart from 


the presumption arising under section 50 of the , 


Act. e c 
Where a tenure is described in a finally published 


Record of Rights as kaimi but not mokarrari, and 
no proceedings are taken under Ohapter X. ofthe 
Bengal Tenancy Act, to have the record corrected, 
the presumption contained in section 50 of the 


_Act cannot apply to the tenure by virtue of the 
-próvisioh contained in segtion 115 of the Act. 


C Brasa Das Roy $. Bayxa Onanpra Buus, 51 
O 454, 1924) A. L R. (0.) 660 - d 169 
8. : 52— Permanent 

‘Abatement of rent—Covenant, construction of 

_In the case of a permanent tenure the: parties to 
the lease can make ‘a contract the result of 
which’ would be to deprive the tenant of the benefit 
of section 52 of the Bengal Tenancy Act. 

Where, however, parties by. an agreement in- 
tend to make a contract which willoverride the 
provisions of a Statute, it is their duty to state 
this with clearness,  ''' may i 

A kabuliyat creating à permanent tenüre pro- 
videdethat "there shall never be any decrease or 
increase of the rent fixed in the Jkabuliyat"; 
` Held, that this was a condition usually expressed 
ina permanent. lease at a fixed rate of rent, 
and did not operate to deprive the tenant ofthe 
benefit of section 52 of the Bengal Tenancy Act. CO 
Uxxàu Onanpra v. Mart Lat Basu Roy, 39 C.L. 
J.431, (1924) A. I. R.'(O) 880 336 
- 8, 65--Putni tenure—Sale for arrears of 
rent—Purchase by defaulter, whether void on 
voidable—Surplus sale-proceeds, claim for— 
- Limitation Act (IX of 1908), Sch. I, Art. 62. 
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tenure—Diluvion— . 
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Where à putni tenure having fallen into 
&rrears is put up to sale and is purchased by one 
of the defaujters, the sale is not void, but only 
voidable so long as the sale is not set aside. s 

When the sale has been confirmed the question 
whether it is voidor voidable does not frise and 
does not affect the claim for surplus sale-progeeds. 

A claim for surplus sale-p 8 is governed 
i Article 62 of the Limitation Act and is barr 
if it is bought more than 3 years after the money 
was withdrawn. G NIRAKEKEA CHaNDBA Baeu v. 
ATUL KnisHNA Guosz, 28 C. W. N. 1009; (1925) A. 
LR.(0)07 . 110 


————-$8. 105,  109— Proceedings instituted 
under s.105—No decision reached— Subsequent 
suit for enhancement of rent whether barred, 

An institution of proceedings under section 105 
of the Bengal Tenancy Act is a bar to a subse- 
quent suit for enhancement of rent, even if the 
proceedings were withdrawn with the permission 
of the Revenue Officer concerned. C Brzoy Kumar 
v. NAGENDRA Natu 876 


———— 88. 105, 158-B—— Enhancement of rent 
after Court sale—Auction-purchaser, whether 
bound—Tenancy, creation of 
Any one who buys & holding at an auction must 

be taken to know perfectly well that he is buying 

a holding the rent of which may be enhanceable. 

If rent is subsequently increased by proceedings 

under section 105, Bengal Tenancy Act, started 

before the auction against the legal representative 
of the tenant, beyond the figure in the sale 

certificate, the auction-pufchaser though not a 

party is bound by the said proceedings: - 

The purchaser at a sale in a landlord's suit for 
rent brought about by the landlord takega title 
of which the landlord has notice and he becomes 
the landlord's tenant when he -enters. G KuETRA 
Mosan Dev. SATISH CHANDRA GIRI, (1923) A. I. R. 
(C.) 438 . `  — 556 


ss. 106, 109— Suit for correction of 
entry in Record of Rights—Withdrawal of suit 
—Subsequent suit am Civil Court for same relief, 
maintainability of. - : 
'The statutory .provisions of section 109 of the 
Bengal Tenancy Act must be strictly enforce 
and should not be whittled down. 
Plaintiffs instituted a suit under section 106 of 
.the Bengal Tenancy Act for the correction of an 
entry made inthe Record of Rights regarding their 
status They were subsequently permitted to with- 
draw the suit, with liberty-to bringa fresh suit. 
They did not institute a fresh suit under section 106 
of the Benggl Tenancy Act, but instituted a suit 
in the Civil Court for the identical relief : 
Held, that the suit was barred by the provi- 
sions of section 109 of the Bengal Tenancy Act. G 
‘Dino Naty v. ANADI KmnrsHNA, 28 O. W. N. 703; 
(1924) A. I. R. (O) 854 a 873 


———— 8,170 (3)—Transferee of non-transfer- 
able holding, whether, entit ed to make deposit. 
Where the transferes of a non-transferable 


' holding has not been recognised by the landlord? - 


argni-decree obtained by the landjord against 


am 
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Bengal Tenancy Act—coneld. ` 


the tenant transferor would be binding on the 
, unrecognised transferee, and in execution of the ` 
¿decree the interest of the transferee would also 
_pass along "with the intefest of the transferor, 
and the auction-purchaser would get the inte] 

of both the persons, the transferor and the t 
feree, wh were interested in the holding. The 
interest of such, a transferee is not voiddble on 
the sale,and he is not, therefore, entitled to make 
a deposit under section 170 (3) of ` the Bengal 
Tenancy Act. CBoropa Prosan Roy v. Foruppr 
HaLpER, 39-0. L. J. 428; 28 O. W. N. 845; BIA 
„A. LR. (0.) 1005 * 384: 


Blhar and Orlssa Mining .Settlement Act 
(IV of,1920), 8. 23 (3). See Income Tax. ACT, 
- 1922,s 10.2) (viii) 920 


Bill! of Exchange duly accepted —Liquidated 
7 amount—Dishonoured bill — Drawer's right to 

maintain action.. e 

Money due on a Bill of Exchange duly accepted 
is a liquidated amount. . 
* A drawer. of a Bill of Exchange remains a 
surety in spite of its dishonour and can after pay- 
ment in respect of it maintain an action on it 
and also petition in insolvency,proceedings against 
the dcceptor, evén though the bil is not in his 
hands. $ CHETANBAS MonaNDAs v. RALLI BnorHERS 


135 
Bombay Hereditary Offices Act (Ill of 1874), 

8. 5— Ghadi—Lands held as service emoluments— 

Mortgage—A dverse possession—Limitation. , 

Certain lands were granted by Government as 
the service emoluments appertaining to the office 
of ghadi on the condition that the holder thereof 
-shall perform the usual service to the community 
and shall continue faithful subject of the British 
Governfient. The dast holder of these lands 
‘mortgaged them in 1900 and died in 1912. His 
widow sued to recover possession of the mort- 

d lands in 1920, alleging that the mortgage 
"Rad Come toan end on the death of her husband 
who' lidd no power to alienate the lands under the 
«terms. of the grant. The defendant contended 
that the lands having been transferred by way of 
mortgage môre ‘than 12 years before suit the 
mortgagee had. become entitled by adverse pos- 
“session : 

Held, that the possession of tlf& mortgagee 
„during the lifetime of the last male holder was 
.not adverse and the suit .brought by his widow 
-within éight years of his death was not time- 
barred B BuivabeA MALLAPPA v. AVALI LUMANNA, 
28 Bom. L R. 814; (1924) A. I. R. (B)521 — 145 


-Bombay Jall Manual, 1911, Art. 485. See 
PENAL Cong, s. 21 (7) 


„Bombay Land Revenue ‘Code (Bom. Act 

V of 1879),8. 83. See Civ PROCEDURE Cope, 
rs ga Dk ^ S QUE x 45 
"Bombay Rent (War Restrictions No: 2) Act 
, (VIL of 1918), s. 4—Cowtroller, power of, to 
' determine nature of premises— Order, whether 
., final— Court, power of, to interfere. 


Section 4, paragraph (a) of the Bombay Rent (War 
Restrictions No. 2) Act of -1918 gives complete 


E 
» 


342 . 


1004: 
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powers to the Controller to determine whether any. 
premises are or aré not small} premises. = 
If the landlord. or the tenant objects fb any find- 


ing of the Controller-under- section, 4 (o) of the: 
Bonfbay Rent. (Restrictions No. 2). Act. he has the 
power to app within fourteen days to the Com- 


mittee, but subject to any variation made by. the: 
Gommittee, the order of-the Oontroller.is final- 
and.the Court- shall not interfere with it, . except. 
jn a-case where the Controller has acted clearly: 
without jurisdiction. S.ISSAJLIDRARHDMJI, v. SHIVA- 
“RAM JADAYA, 16 S, L. R. 158 S a 


Bombay: Survey‘and: Settlémént Act: (Bom: 
Act:l; of: 1865), s84 37,. 38—Khoti ` tenure— 
` Khot, position of—Kabuliyat to Gavernment.— 
; UM to conform to custom—Khoti lands, kinds, 
of.. 2 ' UE oU 
Khoti tenure is a customary tenure. which dates 
ack. from: the time of the’ 18t century or earlier, 
and its incidents as prescribed: by: custom are 
nowhere defined: and differ in different villages. 
` Khots are-obliged to: sign a kabuliyat in favour 
of the Government: subject to the condition that 
the .kabuliyat whig the Government" asks the 
khots to sign is bound. to. edhform to custom 
-except as altered by section 860-of the: Bombay 
Burvey and Settlement Act. , — . ; 
If the Government. present::a ^'new-form: of 
‘kabuliyat which contains. terms not prescribed by 
custom'or by Statute, the khot may: refuse to sign 
it, and then it would depend on the decision of a 
higher authority whether the refugal-was justified 
* or not. ‘ - "à 
A-khot's interest in his village is limited; not 
-absolute; he possesses -in-‘some. measure’ a pro- 
;prietary right; in’ faet.he* ig-an occupant with all 
- the rights and-liabilities’ affecting such a status. 


"The khot has to secure to Government the pay-' 


ment of the village revenue; 'while the village 
lands' which he- has to manage. in accordance 
with the restrictions mentioned-in the kabuliyat 
'fall under three distinct classes. These are.(l) 
'dharekari lands the: tenants. of which have & 
transferable and heritable: right. baying dhara 
aloneto^the khot; (2) khot-nisbat lands which 
. areeither in the hands of permanent occupancy 

«tenants or tenants withless permianént right pay- 
` ing fayda to the  khot' and the Government 
assessment ; and (3) Khoti khasgi lands, private 
-Jands, in the possession of the: khot of which he 
can make such use as he pleases. ' . 


' ^A permanent tenant of Jkhot-nisbat: land cannot - 


transfer without the consent of.the. khot. B 
. GANPATI GopaL v. SEORETARY oF STATE FOR INDIA, 26 
` . Bom. L. R. 754; 48 B. 599; (1925) A. I. R, (B.) 44 

' Six e ALS U SSR Ee Ee 03 370. 
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-Bombay Villiage Police Act (Bom. Act Vill of 

. 1867) &.,3-— Appointment of pagis—-Disirict 


- 


Magistrate, jurisdiction of—Salary of pagis— 
Paymen? by t&luldar—Re-imbursement/ right of 
` —Specrfie Ru, Act (1 of 1877), s. 42—Contract 
Act (1X of 2), s. 69—Declaratory suit in 


-respect of future indemnity, whether maintain- è 
ab i ` ° 7 i 


* INDIAN GASES; °. 
Bombay Rent (War Restrictions: No..2) Acp.— 


` 1924 
Bombay Village Police-AGti—cohcld; ` ` 


^A. District: Magistrate: has power under. séc- 
tion 3 of the Bombay Village Police Act, to 


appointivillage pagis and-can ask the-lecal'officials- 


, t$ nominate suitable- persons-for' the- appointment: 


The. pay- of. the::pagi ‘ia a charge on. the. re-' 


venues. afid: a: person who. has-been’ obliged: by: 
he District: Magistrate to make the payment! is- 


titled, under section, 69 of the Contract Aot, to ` 


be’ reimbursed by the-person who is primarily 
liable for it. ` š 

There is-'no cause of action for a- declara- 
tion in. respect of a future right'of..indemnity, 
as section 42 of the Specific Relief Actis limited 
to status and right in property. .B ACHALSINGH 


KESRISINGH v. DoLATSINGH SURAJMALIT, 26- Bom. Lv 


R; 678; (1924) A-L R. (BY 470 30 


Bond; suit on—Grain bond—TInterest, high rate 
|" of —Abnormal rise in price—Performance of con- 
' tract—Compensation for t ourt;: duty of 
- Circumstances’ of case—Contract 
1873), s. 74- zy . 


Act (IX of 
- ` The defendant in the year 1913 executed in 
"favour. of'the- plaintiffa grain: bond for 120-maunds 
of. wheat which he undertook to pay within one year. 
This quantity of wheat included 
the date flxed.for re-payment and tlhe bond. further 
rovided that: failure to «e-pay on that'date would 
involve payment of interest at, the rate'of 37} 
.per cent. per annum. The plaintiff refrained from 
enforcing the- bond till the year 1919; by which 


. time the price of wheat had- increased to: almost 


double of what it was in 1913. He claimed the 
price of 120-maunds ef wheat at the rate.current 
at the date of suit, together with the interest 
mentioned in the bond.- The Courts below gave a 
„decree according to the price of wheat prevailing 
in 1913; allowing, interest thereon at the rate of 
118} per:cent. per annum. .Onsecond appeal by the 
plaintiff: . ~ ; 
: Held, (1) that in such casesethe prayer of the 

laintiff is not for the performance of the contract 
But for compensation for.breach, and the- Courts 
‘are entitled, and in fact’ bound, to grant-.com- 


pensation having regard to all the circumstances . 


of the case; I 

(2) that the compensation fixed by the Courts 
‘below: in circumstances not foreseen by either 
party was equitable'and uired no interference. 
-L Tikava. RAM v. Jiwan, (1923) A. I. Re (L.) 452 
z “773 


‘Buddhist’ Law, Burmese—Gift. See TRANSFER 
or PROPERTY, ACT, s. 123." 557 


:— Gift of land to k; lidit p x 
Qiftof Monk; va Pal p ad 


. . requirements—Transfer of.. land , 
: whether necessary—Regis- - 


Delivery of rossessson, 
` tration—Death-bed gift, whether valed. 


E: A gift of inimoveable- property to & Buddhist 


- Monk for his proper réquirements, namely, ‘food, . 


raiment, shelter and medicine, and for future 
. requirements is allowed by-the Ecclesiastical Rules 
as perfectly. valid. ; i 
The question of the disposal of a Buddhist 
Monk's property is: governed by th. 
commentaries, N 


„interest up. to — 


e Vinaya and its 


^ 


Vol: 83] 
Buddhist.uaw, Bilrmese—concld, 


A transfer ôf immoveahle property by a: Monk-in 
anticipation of death is not invalid, 

A transfer of immoveable. property by e Monk 
without; delivery of: possession. is validi according: 
tothe Ecclesiastical! Rules, and: where it. is made. 
by:& registered deed js, valid inr other, res also. 
R:MA Skiv.: U Lon, 2 Bur. Is. 
(R:) 201 3 


Inheritance—Children of second, mrriage- 
— Succession, in, presence of mother. * 


‘Under Burmese Buddhist Isaw,-when.a man 


- dies leaving him, surviving children of-a former. 


marriage, his second'wife, and children from the 
latter, ji children- from thè, second’, marriage.are 
not-entitled to succeed. to him.as his heirs and to 
claim their-share in his property- immediately on 
his death. R Ma E-HayiN-v. -Maune BA Mauna, 2. 
R. 123; (1924) ACT; R: (R) 208 ^" l- 426- 


- Inheritance Sone, dying in lifetime of 
 father—Sons’ children, right of — Rule of, succes 


Under Burmese. Buddhist: Law, in, the event of 
their parents’ before the grandparents, 
dchildren succeed to their grandparents’ estate. 

in their own right and, therefore, the division. 
among. them, should he "per capita’ and nok “per 
stirpes" R Mauna Po Tuu Daw. v Mauna Po Tian, 
L R. 316; (1924) A. R R, (R) 79. 10, 
— Orasa son, share of, when vests—Death of 
mother before partition, effect of. 2 


Under Burmese Buddhist Law on the death of 
the father one-fourth of the joint estate vests 
immediately in the orasa son. He is not, bound” 
to demand partition but may do so at any time 
within the statutory period of limitation, and 
within that period the mother “has no power of 
disposal of this one-fourth share. Within that 
period that share is -not liable to attachment 
under a decree “passed -against the mother. 
On the death of the mother within the period ‘of 
limitation and before partition the son is not 





' divested of his already vested share. The share still 


remains ‘vested’ in him. R ARUNACHELLAM CHETTY 
v. Mauna San Naws, 2 R.168; (1924) A. T. R. (R.)- 
333. : MEE > WAS 550 


id of proof. See Civi Proogpure Cops, s. 
9 E $ 
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— — See Crvi Procepure Cope, ©. XXI, r. 54 
. (3) : | 878 
—7—— See Conteact Act, 8. 16 i ' 239 

—— —— See OontRact Act, &. 16 cl. (3) , 616 
—— See Cusroxt —Sucorsston, ` 963 
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See PENAL Cops, s. 100 509 
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J. 266; (1924) A. I: R: 
38; (1924) 325, 


c I | I > kaku 
Burden of proof—congld.- : :.. 


5 See. Witz —MINORITE. : 1917 
: See Hixpu baw—Jorw ramy- ` ^ 54 


.Burma Exolse Act (V; of: 19172), ss, 16, 30— 
Liquor intended for private consumption Derson, 
in. possession, whether liable. e. 
The manger of. a, Chinese Store was prosecuted 

efor having in his possession, 3- cases of. Chinese 

wine. It appeared that the firm ‘employed, 35 or. 
30 men, that, the cases were sent to thér. quite open: 
ly-as such just before the New Year, “and, that 
one of the proprietors was a Roman Catholi¢ who 
observed-the New Year, and-thé anniyersary,of the 
election of the Chinese President; ^ ~ ` 
Held, that under. the circumstances the liquor, 
which was not excessive 1n quantity, was ‘intended. 
for the. bona fide private, consumption, of the firm, 
and its employees, at the New . Year and, the, 

accused was. not, therefore, liable .to.conviction. ` Ix 

B Ouoo Kurs v. ExrEROB, (1923) A; LR (RS 2 

26 Cr. L. J, 42 I s . 2 š "52 A 

Calcutta High Count Rules; Original, Side, 

qhap: °X, r.'"36—8Sutt, dismissal of; for. default 

—Ordér of dismissal; when can 'be vacated: 

Jurisdiction—Reference to arbitration—Case ap: 
pearing in special list—Court, whether. can male 
ordet— Parties. to arbitration, duty of. '. 
When an order hag not been perfected, the 
Judge has power, of- reconsidering the matter, but 
once completed his jurisdiction comes-to an end. 
A Judge is noi precluded from re-hearing. and 

vacating an order made. by, Kimself. so long’ as C 

has not been drawn up or. served; merely. because 

the order happens’ to be. oné of dismissal. ^ T 

When cases, referred to arbitration "appear. on 
the special list, it does nof neoeearily follow’ that 
the order for arbitration cannot be superseded and 
such order as seems right and proper made ‘in the 

suit itself. ` 214 : í 

Parties who wish to take advantage of' the 

Second Schedule to the Civil Procedure Code and 

agree to refer-suits to arbitration, rather than have 

them tried by the Qourt, cannót" thereby. make 
opportunities to delay the solution of: their.differ- 
ences. .C BARUPCHAND HUKUMCHAND'v. MapHoRAM 

RaGHUMALL, 28 C.W. N 755; | 128 


Calcutta Improvement (Appeals) Act (XVIII 
of 1911), 8 3. See Lanp* Acquisition. Aor, 8..6 
n bee C 442 


eat n ' 
Caloutta Rent Agt (lll B.C. of 1920), -88. 2 
- (e, 15 (3), proviso—\Premises', what 20) e 
- i of tenant—Standord. rent, determingtion of 
——Test, I PME NP gx 
For the purpoee of determining whether certain 
premises fall ‘within the definition ained “in 
section 2, clause (e) of the Caleutta.Rent Act, the 
‘state of mind of the tenant, at. the time of let- 
ting the premises, ns to what he intends ‘to {ry 
to do PA Ro. is not paneluri, = 
.In order that it máy ba agquestiog at lar 
how much the standard' rent Moi ba under the i 
provisions of the Calcutta Rent mct, there must 
e be a finding within ‘one or other of the sub- 
divisions of clause (3) of section 15 of the Act, 
e ° 


°. i i 
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Us ! 1 
Where the finding is that the rent paid on let 
November 1918 was unduly low, the ds of the 


Oóntroller are tied by the proviso to clause (3) of 


section 15 ‘of the Omlcutta Rent -Aet, as to the e others’ holdings in 1903, 


amount to` whith he may raise the rent. In such 


"> gfease he is forbidden to fix the rent ata higher 
. amount than the highest rent actually 


paid for 
L ises since November 1913. But by the# 
D oat of the proviso, if one or other of* 
the things mentioned therein is found, the res- 
triction on the- question of amount is taken away, 
and the amount.1s entirely at large. 


` * Tt is suggested Dy the language of the second 


that where the rent has not 


$ viso, 
a genres since the first day of November 


the rent must be unduly low. That, how- 
E is not an enactment but only a suggestion 


* -'arising out of the provision dealing with the details 


` the actual rent, that is to say, 


`” Land Rewenue 


of the subject and whether that suggestion is 


` wallfounded in any -particular case is purely & 


i t. The Legislature has not therein 
INC E Hon which binds the hands of 


"the Controller when considering. whether thé rent 


on the lst November 1918 was or was not unduly 
lw. . 3 - : f 

t the Aç is intended to be 

The test throughout the Adj Enel whit 

remises were let in fac? on the first day o 

Ne caper 1918. Under clause (d) of sub-section 

(3) of section 15 of the Act, the Controller has to 

ask himself whether the rent at that date was 


ice i jt to a 
. ly. low, and the reference is no J 
poer eV or notional state of “normal .repaire, 
. but to the actual condition of the premises as 


i ith the actual rent paid or agreed to 
ped br: Basantr CHARAN SINHA v. RAJANI 
MOHON CHATERJRE, 28 O. W. N. 467; (1924) A. LE 
(0.) 629° : ES ; 
Cause of action, See Orvir PROOEDURE Comes 

po Act (il of 1917), ss. 
, P. Land Revenue Aot (Il of 1 , 
O32, 220, 229—Lambardar, appointment of, 
“under old Act—Suit to recover remuneration, 


maintainability of—Jurisdiction eof Civil Court. 


“ihe right acquired by á lambardar appointed 
ae sug comine "into force of the C P. Land 
Revenue Act of 1917, to recover lambardari- dues 
at 5 percent, and the liability incurred by the 


. Droprietora oÍ the patti to pay the same to him 


^ the old -Act,have not been _ abrogated b 
pee of section 192 of the Act of 1917. 
Lambardari huq is payable. to.the lambardar 
for the exercise and performance of his statutory 
wers and duties as lambardar, and as such it 
Je the perquisite which attaches to his statutory 
office ; if e must continue doing his duties as 


before, his remunerstion must also continue as 


before. 


There is nothing in section 220 of the C. P. 


Agt of 1917 which precludes `a 
Givil Court from entertaining a claim by a 
lambardar for the recovery of arrears of remunera- 
tion payable to him. N Janrao v. BaLIRAM, 20 N.e 
OMM. e Coe s 172* 


* INDIAN CASES. . 


. 994 
O. P. Tenanoc 
cupancy pex 


right of. - , ; š 
Two occupancy tenants began to gultivate each 
each finding the land of 
the other more conveniently situated than his own. 
The record remained unchanged and each paid 
rent forthe.land he cultivated but in the name of 
the° other, till in 1917-18 the Settlement Officer 
recorded each of them as the occupancy tenant of 
the land he was actually cultivating. In a suit by 
the landlord to set aside the transaction : 

Held, (1) that if the arrangément of 1903-was an 
out and 
set it aside many years before he filed his suit; 

(2) that if it was only an arrangement by each 
tenant for the cultivation of his land by the other, 
which it undoubtedly was, the landlord had no 
right whatever to interfere with it. N OmHIMNA 
PATIL v. InpRARas Sineu, (1923) A. I. R. (N) 144 


d 946 
C. P. Tenancy Act (lof 1920), se. 49 (1), 
whether retrospective. 

The provisions of section 49 (1) of the O. P. 
Tenancy Act, relating to the ing of tenancy 
rights granted by an- ex-proprietor in sir land 
‘cannot have refrospective ‘effect in respect of 
tenancies created before the passi of the Act. 

A lease such as is contemplated by section 49 
of the O. P. Tenandy “Act was not possible 
before the Act came into force as there was 
no procedure of obtaining sanction. N ORAMPALAL 
v. KUNJILAL va 752 
——— 8ch.'ll, Art. 1—Occupancy tenant, disp 

session of~Suit t$ recover possession— Limitg- 

tin — c! 5 vi z 

A suit to recover possession by an occu 
tenant who has been dis éssed from Fart 
of his holding is governed by Art. 1 of Schedule II 
of the O. P. Tenancy Act and must be brought 
within two years of the dispossession. N MANBINGH 
v. SARNA Xm x je d 3 
Charge, additional. See ORIMINAL PROCEDURE 


Cops, s. 226 . 485 
Charges, joinder of. See CRIMINAL Proorpurr 
Oops, s 239 "n N , 509 
phares to Jury. See ORIMINAL PROCEDURE CODE, 
s. 207 ' ~ 4 346 


Charitable and religious trust—Suit for 
recovery of rents —All trustees, whether necessary 
rties. ^ o 77 rol ` 
[the case ofa charitable and -religious trust, 
one- of several co-trustees can sue for recovery of 
rents of the trust property, and:cfhe suit is. not 
bad for xfbn-joinder of the other t À 
- Obiter.— Even in the case of a private trust 
where there are co-trustees of lands, any one of 
them may receive the rents. R Ma SB v. Luw, 2 
Bur. L. J. 266; (1924) A. L R. (R.) 201 329 


Chota Nagpur Tenancy Act M of 1908), s. 
-'213--Ezecution of decree—Sa 
Under-valüation of property —Material irregu- 
‘larity. I M zs 
There is no provision in the Ohota -Nügpur 
Tenancy Act requiring the Court or the parties to 


Aot (XI of 1898), 8.°47—0c-- 
ng, transfer of—Mutual arrange-- 
` ment to cultivate each other's holding—Landlord, | 


out exchange the landlord lost his right to - 


` 


proclamation— ' 


` 


L] : x ‘» 


E 
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~ assess the value of the property sought to be sold 


under it; but where a wrong value is given by 
the decree-holder and is inserted in the sale pro- 
clamation® with the result that property of great 
value is sold foran insignificant sum of money, 
the sale must be set aside on the ground that 
there was a material irr ity in publishing 
and conducting the sale. Pat Jagat Monan Na 
. San Dero v. JareAL Sina, 5 P. L. T 82; 3 Pat. 380; 
. (1994) A. I. R. Pat.) 524 : 772 
City of Bombay Municipal Act (Ill of 1888) 
88.16, 36— "Interest," meaning of—Councillor 


having beneficial interest in matter, when dis-, 


alified from voting —- Poll — Declaration of 

hairman, whether conclusive—Validity of votes, 

question of—Question of law—Declaratory suit, 

whether thaintarnable—Spectfic Relief Act (I of 
1877), 8. 42, a PT 

In construing section 36, clause (p) of the- City 

of Bombay Municipal Act, regard must be had to 

the “matter” before the meeting. xi 

` The "interest" contemplated by . section 36, 

clause (p) and by section 16, sub-section (1), clause 

. (f) must not ba too speculative and remote, nor 
must it be a meré sentimental interest. 

The interest must be one within the meaning 

of section 36, clause (p), and not any interest that 


might influence the judgment of & Oouncillor in 


voting for the Company. : 

Where ‘there is & pecuniary advantage or. a 
reasonable exp3ctation of a pecuniary 
'jt must be regarded as'an "interest" within the 


meaning of that section. E 


If the interest in a contract is pecuniary, it is, 


immaterial that the amount involved is trifling. 
If the interest is not pecuniary, it must at least 
be a ‘material’ interest. : : 
. ‘A Councillor whose name stands as a share- 
holder on the register of a Company, and who has 
a beneficial interest in the: shares is disqualified 
from voting ‘or aking part in the discussion of any 
matter pertaining to the said Oompany. If thé 
shares stand, not in his own name but in: the 
name of a-nominee of his, the bensficial interest 
being in him, he is similarly disqualified. ` 


Where the shares stand in the name ofa person . 


who has no beneficial interest in them but isa 
mere trustee and such person is also a membar of 
the Corporation, he is not disqualified from voting 
or taking part in the discussion af any matter relat- 


- ing to the Company at meetinga of the Corporation. 


‘The declaration- of the Chairman at a meetin, 
of the Oorporation as to the result of the poll 
demanded by certain members is not conclusive 
in view of clauses (r) and (s) of section 36- of the 
Oity of Bogbay Municipal Act. I i 

The question of the validity of a vote is a ques- 
tion of law, and a Court of Law has jurisdiction 
to entertain it. ` A 

Questions as tothə validity of votes are not 
questions relako, to the internal management of 
a Corporation. 
disposed of only by a Court of Law. 2 
, The fact that Councillors disqualified from voting 
vote at. a meeting of the Oorporationis not an 
njury to the Corporation, ° 


1 . 
` 


`, GBNBRAL INDEX. 


vantage, - 


hey* are questions that can be - 
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“If Councillors disqualified from voting at a meet- 
ing of the Corporation’ vote af the meeting and by 
so voting create a majority, the minority has its 
remedy ipa Court of Law and the Court will not 
entertain the plea that the relief, if granted, will 
be of no effect because the Oommittee gcould 
nullify, the decision of the -Court ,at another 
meeting. B NARIMAN v. MUNICIPAL CORPORATION OF 
Bomar, 25 Bom. L. R. 689; (1923) A. L R. (B.) 305; 
47 B. 809 D í 856 


Civil Procedure Code (Aot XIV ‘of 1882) 
8. 443—Guardians and Wards Act (Vit 

. of 1899), s 58--Guardia& ad litem, appointment 
of—Consent, express, whether necessary —Certi- 
ficated guardian, consent of. 


There is nothing in the Civil Procedure Code, 
1882, which requires the Court -to obtain the ex- 
press consent to act ofa proposed guardian ad 
litem, beforé appointing him in that capacity,. 

' although where the proposed guardian has been 
served with notice and objects to appear as such 
on behalf of the ward, the Court ought to appoint 
soms3- other proper person to act as guardian. 

Where a pertificated guardian has been served 


* with notice that it is proposed to appoint him the 


guardian ad litem. of his wagd and no objection is 
taken by the "proposed guardian to this course, 
the Court’ mig], properly assume that he has no 
objection to the proposed appointment and in fact 
consents thereto. Pat Tassswar DurT v. LAKHAN 
Prasan Sinau, 4 P. L. T: 127; (1923)' Pat. 88; 1 P. 
L R. 59; (1923) A. I. R. (Pat ) 231; 2 Pat. 200 290 


Clvil Procedure Code (Act V of 1908), s. 2. 
See Orvib PRoogsovRs Oopg,8 47 ` > 1035 


—— —-8. 2 (12); O. XX, r. 12—Criminal Pro- 
cedure Code (Act-V of 1898), s. 146—Mesne profits 
. +Wro possession—Attachment by Court 
t effect of. Pun i 
- Wrongful possession by the defendant is the 
“very essence ofa claim for mesne profits and the. 
very foundation ofa decree therefor, and mesne 
profits can be recovered only for the time posees- 
Sion was actually retained, by the defendant. For 
the purpose- of the application of this principle a: 
defendant cannot be regarded as‘ having been in 
possession of land during the period that it 
remained under attachment by theeperation of an 
order under section 146 of the Criminal Procedure 
“Code During such period the land must be deemed 
to have been in the ‘custody of the Court on 
behalf of the wightful. owner. - C, CHHAGANMULL 
AGARWALLA V. AMANATULLA MOHAMMAD. PnopnHaN, 39 
C. L.J. 447; 51 C.*853; (1924) A. L R. (O. 1010 
. I ` - ; , 529 
— s. 11—Rënt ‘suit in Small Cause 
—Decree— Subsequent suit in ejectment— Finding 
regarding tenancy in rent suit, whether rea 
judicata—Judge trying régular suit, position of 
—Provincial Small Cause "CiWrts Act’ (IX of 
1887) s. $$— Permanent ténagcy--Presump- 
tion, when. ai-ises—Bombaf’ Land "Revenue ‘Code 
: (Bom. Act V of 1879), s. 6$-y Ténant'& readiness 
to pay rent to whomsoever found "due, whether 
disclamer of landlord's — title-—Forfeiture of 
` `, A 
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tenancy—Alternative claim of notice determining 


nancy, effect of--Estoppel. |, : 
tenanan ost oF amal Cause Court in a suit 
for rent ‘to the éffeot that the defendant is a 
tenant of-the plaintiff. carfhot be fes jud:tata in a 
subseguent regular suit for possession by eject- 
ment,” even though the Judge who made’ the 


mall. Cause decree is'aleo a Jjidge’ compétent to 
'y a regular suit ten V . 
I Todes when. trying a suit in his ordinary 
jurisdiction is & Court different from that of the 
Aire Judge trying asuit in the Small Cause Court 
I "jurisdiction. "' ` Ë 


"The fact that the cofhmencement of a tenancy ; 
'eannot be détermihed, coupled with the presümp-. 


tion of continuation of the tenancy, and coupled 
also with the fac} that a permanent building has 
heen erected, on the land at least as far back as 
_ one can, remember, : 
cy is permanen 

' iore m a. rait Hur rent, the defendant, raises 
the plea that both plaintiff and ariother person 
claim ‘rent fiom him and he is willing to pay 
rent to either of them as’ the Court directs, the 
plea doés not amount to a disclaimer “of tho 
plantie ile and does not afford any ground for 

` forfeiiu the te y 2 
E iure iT pue to eject theedefendant from 


es i 
"t EAM is tanni nt and forfeited the tenancy by 
disclaimer of his title, and makes an alternative 
` v claim that the -noticé given by him should be 
treated as a notice terminating the tenancy, the 
plaintiff is estopped from relying upon forfeiture 
Gf ihe tenancy because the alternative claim 
gmounts to an essertibn that the tenancy is still 
subsisting and is a waiver of forfeiture. B RUKMINI 

rrrut v. RAYAJI DATTATRAYA Par, 26 Bom. LR 


t 


` 679; "48 B. 541; (1924) A. L R. (B.)-454 


———— 8. 11—Res 
“under! ‘different titles—Lessor, whether bound 
by decision between lessee and sub-lessee. 
Section 11 of the Oivil Procedure Oode requires 
'as one of the conditions for the plea of res judicata 
to be supported, that the parties should be liti- 
gating Gades the same title in the gubBequent suit, 
as ‘they’ were litigating under in the first suit. 
.- a! lessor is not bound by a finding in a suit 
“between the 1@ssee and his sub-lessee, nor can he 
take àdvantagé of Such a finding, and a person 
eyhó claims under the lessor under a title obtain- 
ed-Bubsequently to the decision of the previous 
iuit je in the dame position. The Wécision arrived 
at in thé first suit cannot qperate as res judicata 
Between such person'and the sub-lessee. M 
NiLLAMUTHU PADAYAOHI v. Srinivasa Ayvar, 19 L. 
W..369; 34 M. L. T. 100; (1924) M. W. N. 378; (1924) 
ALR (M) 578° ` 965 
`—— — 38, 11, 20, (c), 115—Evidence Act (I of 
-' 197), 3. 92, proviso 2—Breach of contract— 
Pee of suing—Jurisdiction, question of—Res 
judicata—Revision—*Oral agreement, evidence of, 
admissibility of i 
Plaintiff residint at K entered into a contract 
yith defendant at M, where the latter resided, 


. INDIAN OASES: ^ 


raises a strong. presumption 


t on the ground ¢hat the defend- - 


judicata —- Parties litigating ` 


[1924 
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which stated, "I. have made a contract tọ deliver 
new mohwa of this year one at- Barwah “Station 
subject to the following conditions.  Threé 
thousand and one hundred maundg by the 
Barwah weight in one month at the rate of 
Rs: 1-10, per maund and five thousand maunds 
by the Benfrali weight at Diwali delivery at the 
rate of Rs. 1-12-6 per maund, to be delivered at 
thg Barwah Station. The ods of both these 
contracts will be delivered you in’ our bags 
at the Barwah Station. I will take the money as 
the goods are sent deducting the railway charges." 
Defendant instituted a suit at M to recover 
damages from plaintiff for failure to supply the 
first lot of mohwa. Plaintiff objected’ to the 
jurisdiction of the Af Court to try the suit, but 
us tpe was overruled. Subsequently, plaintiff 
gu defendant - to -recover damages for non- 


acceptance of the second lot of mohwa, aid .ihe'. 


suit was instituted at K, where its price, ha 
alleged, was to be paid under an oral agreement. 
Defendant objected that the K Court bad no 
jurisdiction, and that the point was res judicata by 
reason of.the decision in the previous suit: ' 
Held, (1) that the question decided in the pre- 
vious suit was whether the M Court had jurisdic- 
tion to try that suit, and not, whether the K 
Court had. Jurtadiotion or not; . ` 


(2) that plaintiffs lettergo defendant embodied 


*two distinct contracts ; 


(3) that, therefore, the question of jurisdiction 
was not res judicata by reason of the previous 
decision ; ` - 

(4) that the oral agreement asto the price of 
the goods being- payable at K, was admissible 


` under section 92, proviso 2, Evidence Act, and if 


it was established, the K Court would have 
jurisdiction to try the suit. š 
Section -20 (c) of the Civil Procedure Code: has 
not altered the law as to what is the canse of 
action in suits arising out of a contract 
Where a Court declines jurisdiction to try a 


‘suit on the erroneons assumption that-the plaint- 


iff is debarred from alleging certain facts, ‘the 
High Court has jurisdiction to interfere in revision. 
N Jopnras v Brnau, 7 N. L.J. 25 309 


————— 8. 11, O. II, r. 2—Separate suits by one 
plaintiff against same defendant, dismissal 'of— 
Combined surt filed in Court of higher jurisdic- 
tion, maintainability of—Res judicata—Two 
reliefs arising out of cause of action—Surt for 
one relief—Subsequent suit for other relief, mam- 
tainability of ; : 


Where it is open to a plaintiffto ask for two 
reliefs-on the same cause of action, but he chooses 


only to &sk* for one, a subsequent suit asking for `` 


the other relief would be barred by th8 provisions, 


of O. II, r 2 of the Civil Procedure Code. 

Two separate suits by one plaintiff against the 
same defendant were dismissed by the Court of Small 
Oauses Subsequently, the plaintiff joined together 
thé subject-matter of thé two suits and brought 
one suit in respect of the whole claim, the valua- 
tion of the suit being beyond the limitation of 
the pecuniary jurisdiction of the Court of Small 
@ausés; i b I BS 


e. 
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Held, that this was no more than a device for 
evading the provisions of section 11 of.the Code of 
Civil Procedure which could not be countenanced 
and that thé suit was barred by res judicata Ë 
MANGAN LAL v. G. L P RAILWAY Company, 22 A. 

J. 745; (1924) A. I. R. (A) 849 é 69 
— s. 11,. Expl. Il—Declařatory decree ob- 
-tained by contingent, reversioner—Actual *rever- 
Soner, whether bouAd—Res judicata. 2 
- A decree in a declaratory suit by a contingent 

reversioner binds all reversioners. _ 

Explanation II of section 11 of the Civil Pro- 
cedure Code clearly applies to such-a case. M 
Pocuts Hussain REDDY v. YABAGGARL VENKATA 
Repoy, 47 M L J. 545; 20 L. W. 552; (1924) M. W. 
N. 730; (1925) A. I. R. (M) 86 . T 140 
'sg. 11; Expl. IV, 104, (2,0. XXI, r. 89 
—Execution sale by Collector—Application for 
setting aside 
accepted by mamlatdar.and sent to Cwil Court 
—Subsequent application before Court beyond trme 
— Sale, whether can be set aside—Constructive res 
judicata— Principle, whether applies to execution 
proceedings e : ULLA 
‘In execution of a:consent decree certain im- 





,moveable pioperty of the judgment-debtor was ` 


.Sold by the Collector on June 9, 1914. On the 4th- 


July, the judgment-debtor applied to the mamlat- . 


dar for setting aside the sale and deposited tho 
amount required by law. , The mamlatdar accept- 
ed the deposit and asked the applicant to appear 
. before the- Civil Court on August 8 On that 
day, the judgment-debtor made a fresh applica- 
. tion to the Court for settifg aside the sale, The 
auction-purchaser agreed that the sale might be 
set aside but the application was .dismissed for 
:default.. On appeal by the judgment-debtor, the 
District Judge ordered that the application should 
.be proceeded with. The auction-purchaser ap- 


pealed to the High Court. and the judgment- - 


^debtor took the* objection that no appeal lay. 
"The High Court disallowed the objection but 
dismissed the.appeal on the merits. Consequent- 
ly..the judgment-debtor's -application was again 
considered by the. Execution Court and the sale 
was set aside. The .auction-purchaser: appealed 
against the order and for the first timo pleaded 
limitation. The District Judge allowed the ap- 
peal holding that the application to the mamlat- 
. dar was ineffectual and. that the application made 
'-to the Court on August 8, 1914, was. beyond 
‘time. -The Sudgment-debtor thereupon appealed to 
the High Court : . - "S Pe 
'. Held, (1) that the question. whether an appeal 
.lay or not was.res judicata under tpe decision 
of ihe. Highe Court given:at the time when the 
matter - first came up. before it and .that it 
` was-not' open to the auction-purchaser now. to 
contend: that. the order under appeal was, final; 


- .(2) that in view. of the order of the. District > 


plication to be proceeded 
‘Court confirming that order 
of, limitation was not now open to the 


e° 
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sale before  mamlatdar— Deposit ~ 


B 
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‘and tha nepdosiry "iinplicalión ot, that “onder was 
that the application .to, the mamlaidar Was con- 


sidered a good application by, the Oourt ànd' not 
objected tg by the parties, who could not how “go 


back upon that position. . . ea ne 
Por Fawcett, J.—The principle of. trugtixe 
reg gudigata, referred to, in. Explanation "I of 


„section 11 of the Ciyil, Procédure Code can be 
applied in execution proceedings, but; the cases. t 
which it.can be applied are excéptional ‘and 
great caution, is needed in ‘applying it... — ,, 
. Generally speaking tlie,; mere fact 'that' ám op- 
jection has, not been raised ‘at. One Btage ‘of 
execution proceedings is .not a. dufficiént, ‘ground 
for holding that the objection is barred' at another 
_stage, B. Gapicappa ^ CHANBASADPPA V., SHIDAPPA 


GouncsnIDAPPA, . 26 Bom. L. `R. 817, ` (1924) ALR 
: ÉE: 


(B) 495; 48 B. 638 


`S. 20 (c) See CIVIL PROCEDURE Conx, 


s. 11 309 


— s. 20 (c)—Agent for pürchase of goóds— 
Suit for commission—Cause of action—J urisdic- 


ane arian 


e goods never reached ‘destination, 


In a suit at Calicut by-the" plaintiff for "his còm- - 


mission:, . EPI AE ADU . 

„Held, that thé Calicut Court, ‘had jurisdiction, to 
entertain the suit. M sAnpuL KADER v, FAHOJ, 20 
L. W. 531 769 


` Neither the impleading of the Collector ‘asta 
-party to an-execütion proceeding as representing 
the Court of Warda which has taken over the 
superintendence of the judgment-debtor's estate, 
nor an order transferring the decree for execution, 
- amounts to a. decision of the question, whether the 
` to, have 


tions arising.in execution Duty ‘of 


wer 


.in his 


capacity as a representative of the deceased debtor, . 
^ ç 2 . f ° 


be 


.; dejó 
| Civil Procedure Code—1908-— contd. 
takeg objection to the attachment of cartain pro- 


psrty onthe ground that it is-his own private 
property and not the property of the estate of the 
deceased, the question is one arising between the 
parties to the sait within the meaning of sec- 
tion 47 of. the Civil Procedure Code, and ñ 
sec@ad appeal in such cases is competent. — 

In execution proceedings, and more particularly 
in proceedings which involve the determination of 
the rights of parties as they arise in proceedings, 
where the legal representative of the deceased 
judgment-debtor hae been brought in, the Oourts 
executing decrees and heving to try such important 
questions should dogo with the greatest care, and 
with ard to ,the procedure, so far as it is 
applicable, that, is adopted in deciding questions 
. arising between parties in original suits. R ARUNA- 
` CHELLAM OBETTY v. Maune Bax News, 2 R. 168; (1924) 
‘A. I. R. (R.) 323 550 
—— VL. 47; scope of—Execution of decree— 
Property seized in execution not entered , m 

' list —Matter, whether must be decided by Executing 

Court. . i 
A very.liberal construction should be put upon 
.thelanguage of section 47 of the Civil Procedure 
Code, s0 as to enable the Executing Court to disposo 
of as cheaply and ag speedily as sible, questions 
which have arisen as to the’ex@cution, discharge, 
_or satisfaction of a decree between the parties to 
the suit in which the decree was passed. . 
Where a judgrhent-debtor makes an allegation 
that certain property of his was seized in execution 
‘of the decree against him, but thatit was not 
entered in the list of properties seized and has not 
‘been returned to -him by the decreé-holder, the 
Executing Court must hold an enquiry’ into the 
allegation on the execution side, an if the judg- 
ment-debtor succeeds in establishing his allegation, 
the Court should direct the retürn of the property 
in specie, or direct payment of its money. value to 
the judgment-debtor. The matter falls within the 
purview of section 47 of the Oivil Procedure Code, 
and the Executing Court cannot refer the judgment- 
-debtor to a regular suit in order to have the matter 


adjudicated upon ina different forum. N Kesart’ 


L. J. 


Srxeu v. UxgAo0 Since, 20 N. L. R. 90; 7 N. 
= 1031 


151; (1924) A. T. R. (N ) 246 


— s, 47—Suit by decree-holder auction-pur- 


chaser to Pecover possession, mavntainability of. 

A suit-by a decree-holder auction-purchaser to 
recover possession of the property purchased by 
him is not barred 
cedure Code, as the matter does not relate to the 
execution, discharge or satisfaction of the decree. 
B Harcovinp FuLOHAND Z. Bavpar Raost, 26 Bom. 
L. R. 601; (1924) A. L R. (B ) 429; 48 B. 550 932 


88. 47, 2—Ezecution of decree—Stay of 
Bo"execution— A , whether lies—Determination 
of question falling within s. 47, whether decree. 
An qrder staying execution is not appealable. 
Per Daniels, J—An order iu execution pro- 
ceedings can comeeunder section 47 of the Civil 
Procedure Code, only when it determines some 
question relatifg to the rights and liabilities of 


- parties with re 





INDIAN OASES. =. — 


° ` 
e Civili Procedure Code—1908-— contd. 


by section 47 of the Civil Pro-' 


rence to-the relief granted by , 


the decree, not when it determines merely ‘an 
incidental question, such as whethes execution 
should proceed at once or after an interval.- The 
question must also be of such “a nature that 
jt is possible to suppose that, ut for the 
section, it could have formed the subject of 
determigation in a separate suit. E. 

Per Boys, J.—The phrase 


definition of a decree in Seciton 2 of the Oivil 
Procedure Code, does not operate to convert any 
decision of a question wil section 47° into a 
deeree any more than every decision in a suit is 
a decree, abut only those determinations whether 
in a suit or under section 47 which are formally 
expressed as adjudications and which are conclu- 
sive so far as regards the Court expressing 

them. . š š Ë 
An order for stay of execution has not attach- 
ed to it the characteristics of formal expression 
of an adjudication conclusive so far as regards 
the Court expressing it, and, therefore, though 
. guch an order comes within section 47, it is not 
a decree as defined by section 2 of the Civil Pro- 
cedure Code and is, therefore, not appealable as 
a decree. A Husain Bratv Beatie SHAH GILANI, 
22 A L. J. 708; (1924) A. L R. (A) 808; 46 A 733 
` 035 


— $8. 47 50—Madras Impartible Estates 
‘Act (II of 1904), 8 1*-Debt incurred by zemindar 
—Decree—Execution against income accrued due 
after death of judgment-debtor—Procedure—-Exe- 
cution proceedings—Suit, separate, whether neces- 
sary. I Z 

. Income which hs become payable to an 
impartible zemindari subsequent to the death of 
the zemindar cannot be held to be assets ofthe 
deceased in the hands of his successor so as to 
be liable to attachment in execution of a” decree 
obtained against the deceased zemindar.. ^ 
:Butthe judgment creditor would be entitled to 
- enforce his debt as against the estate in the hands 
of the succeeding zemindar, if heis able to show 
that his debt was for a sum of money borrowed 


for the benefit of the estate under section 4. | 
of the Madras Impartible Estates Act and ‘is, 


therefore, binding on the estate. N 

The question of the binding nature of the debt, 
-however, cannot be decided in execution proceed- 
ings, since itis one of enforcing a hew liability 
created 
sions of the Act. i . 

The proper remédy of the judgment-creditor 
in such a case is to brin 
- obtaining a declaration that his debtis binding 
on the gstate and upon the income that has 
accrued due from the estate in the,hands of the 
present zamindar,to apply to have the decree 
executed against such property. M IMMUDIPATTAN 


` BoMMAYYA NAICKEN Aryan v. O. SUBRAMANIA AIYAR , 
46 M. L. J. 374; (1924) M. W. N. 343; (1924) A. L R. > 


(ML) 707 š 165 
— ss. 47, 115, O, XXI, r, 2—Court failing 

to try issue—Revision—Sutt relating to adjust- 
` ment in execution of decree, maintainability of 


oe 


[i904 


“determination ‘of ,’ 
e any Question within section 47" occurring in the | 


inst the estate by virtue of the provi- 


a suit and after. 


Š - | : 
Vol. &3] | 


Clvil Procedure Oode—1908—contd. 


—Certification of payments—Admission in appli- -- 


cation fom execution. - 

It cannot be said that a Court has failed to 
exercise jurisdiction merely because it has omitted 
to oonsider e#.proprio motu a cass which was not e 
properly raised before. it. . " 

Per Fawcett, J. C.—A litigating party can only 
succeed secundum allegata et probata, and the 

Courts should check the tendsno . 

litigants to evade thair ‘defeat by: davising a new ° 

cass which was naver set up when it should have 

been set up. The fact that if a party's advisor ` 
had put his client's cass better, the party might 
have succeeded instead of failing, 18 no good 
ground for departing from the general rule of 

secundum allegata et probata. A 

,. Section 47 of tha Civil Procedure Code includes 

not only questions relating to the ‘execution’ of 

‘a deeree but also tó its ‘discharge or satisfaction’, 

which includes fraud in the" execution of the 

decree. 2 x 

Per Crump, A. J. C.—A High Court can interfere 

in revision where a lower- Court. has framed and * 

tried an issus which did not properly arise, but 

before this principle can be applied it must be 
shown that an ersPor'of this nature has in fact 

been committed.  - . x 

Per Kemp, A. J. C.—If the -object of a suit is 

to interfere with the execution of a decree, e. g., 

by a declaration and injuaction restraining the 

decree-holder from executing the decres, or to set 
aside a sale in execution, no separate suit will lie; 
but if the suit does not relate to the - execution of 

a ,deoree but to a transaction of adjustment, a 

se e suit wil lie; . - i gots 

here is nothing in O. XI, r: 2 of the Civil 

Procedure Code which prohibits an Executing - 

Court from treating an admission of payment in 

a decrescholder's appligation for execution as an 

application to cortily goh payment. 8 BANUMAL 

v. NEWANDMAL, 16 8. L. R. 207 ` - 860 
7 ——~—— 88. 47, 118, O. XXI, r. 90, O. XLI, r. 5— 

Execution of decree—Sale—Application to set 
' aside sale—Appeal, second, whether lies—Sub- . 
stantial injury, failure to determine— Revision— 
Stay order, conditional, operation of. 27 
Where the auction-purchaser is the decree-holder 
himself and an application is made to have the' 
sale set aside on a ground other than that covered - 
by O. XXI, r. 90 of the Civil Procedure Code, there 
being no application under O. XXI, r.89, the 
- application raises a question withinthe meaning 
of ‘the expression “execution, discharge or satisfac- - 
tion of a decree,” as mentioned in section 47 of the 

Code, and the order passed thereon is, subject toa 
- second appeal. .. Aen 

‘In an appligation under O. XXI, r. 90 of the 

Oivil Procedure Code, the Court has to fix its : 

attention not only to the material irregularity _ 
. alleged in the application, but has also to see whe- ` 

ther that material irregularity has or has not re- 
sulted in any substantial injury to the applicant. 

Failure to determine the lÉtter point amounts toa 

material irregularity in the exercise of jurisdiction - 
, Within the meaning of-seotion 115 of the Qivil Pro- 

gedure Code, i . "b 


š 


tee 


GENERAL 


eClvil Procedure O0de—1908-- contd.. 


of dafstted ç decree-——Sale—-Failure to serve notice—A 


. sion on the 


‘without any evide 


- must be based upon legal 


. brought about by the fraud o. 


-implicated in 


INDEX. doi 


‘ 


A ° conditional order for stay of execution does 
not céme into force till the condition is fulfilled, 
and a sale held after the passing of such-an order, 
but before the condition ie fulfilled, is not affected 
by the order, A SUPERIOR BANK LIMITED, MUZAFFAR- 
NAGAR v. Bupg BINGE, 22 A. L. J. 413;,10 O. & A. 
L. R. 633; (1924) A. I. R. (A.) 698 1088 


——— — #47, 0. XXI, rr. 22, 90—Execution of 
e le—Fai lica- 
tion to set aside sale—Appeal, second, whether 
lies— Finding of fact- Error of record—Infer- 
ence based on no evidence—Fraud— Proof. 


Where an’ exécution itselfeis attacked at.the 
outset, for instance, on the ground of the omis- 
8 | of the decree-holder to serve the 
judgment-debtors with the necessary notice under ` 
O. XXI, r. 22-of the.Civil Procedure Code, and & 
sale takes place. afterwards, the judgment-debtor 
has the right to challenge the sale under section 
47 of the Civil Procedure.Code, and in such a case 
there is aright of second appeal. ox. 

A finding of fact is liable to be attacked in 


-second appeal on the ground that the lower 


Appellate Court. has made an error of record in 
regard to the evidence-on which the finding is 
based, or that it has.arrived at an inference 
) to suppor? it. , 
It is open to a Court to d'merely upon cir- 
cumstantial evidenc& that there has been fraud on 
the part of a particular party but that finding 
evidence. . 


In the case of a sale alleged to have been 
I a decree-holder it 
is open to tlie Court to find from the suppression 
of one or more notices relating to the sale or to 
the decree itself that the. whole was part and 
parcel of one original scheme and that the various 
incidents-were merely indications of the fraudulent 
intention of the decree-holder from, the outset. ' 
From the failure on the part ofa decree 
holder; to serve the notices it may be inferred 
that he bad a hand, in the non-service of the 
necessary processes but there must be a clear and 
definite finding that the decree-holder waa... 
e matter and a mere finding 
there was no sérvice will not be sufficient. n 
If there has been any perjury or false state- 
ment in respect of a service at which the identi- 
fier was required to be present thf will be 
sufficient to connect the decree-holder with the 


T.. 61; 


(1924) -A. L R. (Pat.) 67 .. : . 747 
— 88. 50,. 52, 53-—Hihdu Law-Joi 
family —Decree against father—zecution itene 
sons Defendants, several, having com inter- 
ests—Decree, w inding on parte defend- 
“D ne L . V t9. 4 p 
. rend cores os ó$, Meter Ihited to moneg : 
` . ë 
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+ Civil Procedure Oode—1908—contd. . 


ufa 
Civil Procedure’ Code—190 8= contd. 


s£ 


IAE by ntistüke or oversight 
doe dispute ‘are not joined ' 


"fathér; Bgsits 
E 


“the. dire 
^ dadree which 


- , the Oo 


. “Where suit'is brought in respèct of joint Hindu 
sah property impleadirig the father a& a defend- 
“gat, a 'décée passed against the -father binds the 
¿BOn8. 


to 


Capacity oras representing the family, the 'con- 


"interest and 1 
tham &gainst the claim of the 
' deféndants who are ex parte £ I 
„tha decision of the Court gg thoñe who are not 
"ex parie. |, . 


ons who have an- 


interest in the property in t 
tas ‘parties, but a person or persons who- could 1e- 
"present the interest of such persons are made 


` parties, the de&ision would bind all'those who had 


‘an ‘interest: in the property. 
Where Š des ih 
respect o y w. ) 
Tipe under the Hindu Law for the' payment of his 
‘debte, Buch property is the property of the deceased 
-in tho Hans of his sons oróther descendants for 
the pur of sections 50 and ‘52 of the Civil Pro- 


,. edure e. 
"a 


against the father ‘in 
yould ordinarily. -be 
Oo 
O 


#'his'šons, - the limitation being that the. property 
should 'bé ME "béliable' for the payment 
‘of the father’s‘debts.- .  , , MAS 

r Per Spencer, J.—The word "deorée" in settion 53 
“Sethe Civil Procedure Code, is'notliniited to that 


_ plaas of décrees Which gre known ès money: dec ` aghitet joint family “property belonging” te: the 


PM MEYAEPAN SBRVAI, 9. MEYAPPAN" ASIBALAM, ^19 L. 
“Wr, ABA: 26 ML, JSA71; 34 M. L. T. 200; ee 
A.L R. (M) 571 j I . *985 
25 . “e TCU THUS 
8s. ^68,. 70—General ‘Rules fov. Civil 
Courts(1911), Ch. IV, r. 9—U. P. Board of 
"Revenue Circulars, Volume I, Department Ii, 
Circülar No.-25, vr. 10, 11, 18—Execution of 
. decree by Colléctor—Procedure—Civil. Court, 
power of, ` to,interfére—Sate proclamation—En- 

. ` eumbrances— Collectog, duty of. $ 
- A Civil “Court has no, power to 'interfére- with 
7 e De a Collector in'the execution ‘of-a 
hich bad’ been traféferred to him under 
“the Civil Provaditre, odo. T ET 
E ite of a sale having ‘taken: place," it is Jor 
T toro ‘decide whether"he would re-sell 
„or notin order to realize the balance 


"Bection' 68 of 


Me pen money. . : . 
af foe s 10, L1-and 16 ol the Rülee colitdined 
in the U.P, Board of Revenue Circuli 

Y Derartment IL, Circular No, 25, it je the dut of the 
Department Circular No, 25, it} y of the 


. `À. L. R. (A) 704 


ars Vol I, . 


Collector to ascertain the existence of encumbrances 

on the property to be sold .and to jssue. the sale 

proclamation accordingly. ^A Suiuzap SINGH v. 
Numan Rar, 99 A. ‘L. J. 452; 46 A. 502; Q920 ` 

` 6 


s. 68, Sch. lll, para. II—Ezecution - of 

decfee —Property` under müriagement of ' Colleetor 

g, Mortgoge vit hot sanction of ` Collectór, legal- 
aty of. Les a Z 

,. Under Para. 11"of: Schedule II tothe Civil 
Procéduie Code, a mortgüge of property '"which'is- 
under the’ management of tbe Collector; to whom 
a detree ‘against it has besn made over for-exccu- 
„tion under section 68 óf the-Code, ‘without the-saho- 
ition ‘of the Collector, is void. (O AKBAR HUSAIN "v. 
Smamaxenag Berean, 27: O. C. 56; 11 O. L.-J,"82; 
(1994 A. I. R. (O)802.— - | 854 


—— ——8. 99, O.:l, r. 3—Mortgage suit=-Multi-_ 
. fariousness—A ppeal—Suit, whether liable to: dis- ` 
missal—Hindu Law—Joint family— Mortgage ‘by 
father—Suit to enforce mortgage against family 
property—Burden of proof —Intérest, high rate 

d š 


It isa matter of common knowlédge' that credi- 
‘tors ‘inflate the amount of consideration ‘ofa bond 
when executed by a Hindu for fear of. subsequent 
‘litigation’ with the family. "The consideration for 
such a bond must, therefore, be strictly proved. 

A mortgages of ‘jgint family property from the 
‘manager of a joint Hindu. family takes a certdin 
"amount of risk, ~and in such a case it ‘cannot be 
‘held that: intérest at l: per cent. per mensem with 
-sixmonthly*rests is‘an exorbitant rpte. i 
: Where such a mortgagee seeks to-enforce ‘his 
mortgage’ against ‘the family ` property, it is * not 
‘sufficient for him to. prove that the “mort “Was 

' executed-in. consideration .of money due from -the 
‘mortgagor. Jt is further "incumbént on -him to 
rove 'that the:debt was -such‘as- would-make joint 

mily-property of the “father, who executed the 
deed and of the sons who were no parties to the 
deed;liàble. — ` Pe i Tas 

Plaintiff “súd” to ‘enforce “certain ‘mortgages 


^ 


defendants. "Some ‘of the mortgages were binding. 
on all the défendants, and 'others'wére binding ` 

` ónly on’ different groups "of-them. A ‘devreé: was 
‘made in the “suit. "In'&ppeal “an objection™was 
taken that the’ suiit? wab' bad for multifariousness :' 
“Held, (1) that the suit contravened 'the.'provi- 
sions‘of O: I, r.:3 of the Civil Procedure Code ; 

` -(2) that as the claim ‘on’ some of the mortgages 
- in süit'had since become barred by time and the 
- wiisjoinder of claims” had -not' affected 'tho^ merita 
of the cüse- or the'jurisdietion^ of the Court, “the 
suit should not be dismissed.in appeal-as being 
“bad for rnultifáriousness, hávimg regard to the 
L provisions’ of section 99 of “the Civil’ Procedüre 
` Uode. - O:Mansa“Din v? MuNxU. Lar, 97 .O.: 0.725; 
7(1924) `A; LR. (O). 337. - +850 
— "às, 104 (2, 109; Séhi lipata? 20— ` 
—Arbitratión—4wasxd-- Order “fling ^ dward— 
, Agptalto Privy Council, “whether lies Jurisdic- 
tion “of Court’ to: file “award—Question "of ~jurig- 

` 9. 





' diction, whether can bé raised, . 


eV 


Mol, 68] 
e Olvil Procedure. Code--1908—contà. . 


Sub-section (3):0f Section 104 of. ‘the’ Civil: pu - 


cedure’ Code, d only -with internal appeals’ 
within the limits of ‘British Ine: and does. not, 
reatrict the general ae a ap g to s UNE 

- given by section 109, uenia 
Their .Lordships of ae Privy Gouna eill 
entertain an. objection às . to jurisdiction however 
late in the day it may be reised, if. it-be that .orf 
the facts admitted or proved it is manifest that 
there is:a-defect of jurisdietion. dn CF 


“A Court has no- jurisdiction: to file an, —1 
and to pronounce judgment -upon it, and to frame 
a decree in accordance with the. provisions, thereof 
"where the decree would.not affect any 'person.or 

; property: "within the jurisdiction of the.OQourt. P.C 

MLAL HaRGOPAL ò. KISANOHANDBA, (1924) M. 
W. N. 479, (1924 SEP M na, 7 N. L. J. 62; 
19 L. W. 549; 0 N. L. R. 33; I. T. 62:22 
À. L. J. 38646 M. `L: J. 628; il O BL. 38.G. W. 
N. 977; 36 Bom. L. R. 986; SLL A. 72; `L. R. 5 A. 
(P. 0) 216 . : -7531 


RE Y 109, 110— Decision of. Trial Court ` 

.. —-Affirmation by H PE Court ow different grounds 

` Interpretation document -ndt of general 
interest—Leave to ` appeal - to Privy Council— 
‘Substantial question. of law. ME: 


Where thé High. Court ju dismissine 
proceed 8 in-some respects:on gro 
mt 


an appeal ` 


of the High Oourt virtually , amounts to an; 
affirmation of the decree of the First Court within 
the meaning of:section'110, Civil” Procedure “Uode. 

The interpretation of a ‘single document which - 
is neither of frequent occurrencs nor raises. 
question of general interest -cannot bé said to 
involve:& su tial ‘question of law so as to 
fall within the purview: of section 110, Civil. Pro- 
cedure Code. . ) -MOHARMAD Suze Kaan v. KAMAL- 
JUN-NIBBA . À >. . : 90: 





-8. 115. See em  PROORDURE Cong, ‘So 


Se, 118. “See Omi PnoospunE Cone, 8. 
^47 i - 360, 1028 


- ——ə 8. 115 Arbitration — Order “setting «aside. - 


award—Revision, whether lies. 
A revision.application.lies against the. order of 
Mi ME E „an, award to .be taken- oh the- 


- 3 & + 


Section 115 of the. Civil Proses Code lio 
to jurisdiction alone, thet irregular exercise o 
non-exercise of it, or the illegal assumption of- it. 
‘Tha section is not directed against conclusions 
of law or fact in- which ` the question of -jurisdic- 
tionis not involved. '8 Messrs. Œ P. Guxnis & 
Có, Lp. v. Messrs. AMANMAL TULSIDÀS, 17 S. L. 
R. 123; (1924) A. L R. (8) 75 ^. > 353: 


8. 115—Error of ` ‘law--Redision. 

A mera error of law is not a sufficient gd. 
fur interference in revision. R Mc. Nvax. v. Ma. 
Suwe Nr, s Bur: L. J, 275; (1924) A. I R. (R.) 212 
334 


.- 





k. bR Nu 
uo -omii Prooeduʻš'o Code—1908—aontd.- 


‘different ` 
hose adopted by the Trial Court, the decision , 


‘perty must be deemed to be’ in 


P > à, E 


m 


—  —À 8,115 Government ‘of ‘India “et; Jm, 
'(&& 6 Geo. V, c261);8 107—High Court— General 

- powers of su erintendence. - ^ 

: The High urt -shall ‘interfere - -iñ ` revision 


-'under its general powers ‘of’ superintendeneə to 


prevent an enquiry: which would:not only prolong @ 
the litigation eunnecessarily .but would.also. lead to 
a éetermination ofthe rights of the. parties. upon 
aff improper basis, Pat Ramsr Ram. v. .RAMASRRE 
'Ravr, qus ) “Pat. 217; (1924) A. I. R.- (Par) 12d 


s. 115—U. P. ‘Municipalitiés Act (II of 
-1916), 8. T (e) —Municipal ele tion tition—Com- 
, masstoner, powers of —Revision— High Court, | in- 
terference by. ` ‘ 
. -All matters which arise in the course of & Munici- 
“pal election petition and which.are disposed of ona 
-way or another by the Commissioner, -are matters 
_-which are..withih his jurisdiction .and. -the.High 
` Court has no power to deal with any such matter 
in revision - under section 115 of the Civil Pro- 
.cedure ‘Code, having regard to the provision' con- 
‘tained in sub-section- (e) of section 23 . of the U. P. 
‘Municipalities Act. A RAM Nara v. EMPRROR, 22 
A. L. J. 497; 100. & A. L: R. 581;-46 A. 611; (1924) 
A. LR. (A) ia L. He 5A ee bed L. dtu; 





E 115, o.. oi. “rr. 100, 101-— Execution 


eale—D ispossession by: aser —Application for 
- restoration— Person 1n. joint possession, w 

‘can apply—Benami, question of, whether can be 
~ entertained — Misconstruction of law—Revision. ` 
A .pereon-who is in joint possession of pro» 
ossession oh his 
own-account within -the meaning of r, 101 of 


-.O.XXIof the Civil Procedure Code and can |, 


maintain an-application under.r: 100 of the Order, 
For the purpose of determining whether a person 
is:in possession of property on his own account 
within the meaning of r.- 101 of O. XXI of the 
Aivil. Procedure.: Code, - the Court is not entitled 
ito en into a question of benami: ` 
ere the-decision. of a _Court is the ve basia 
and foundation of jurisdictiom in:its limited sense, 
as distinguished from powers, ‘it comes within: the 
‘purview of section. z 5- of ‘the Civil Procedure 
Codex ` 
"Where.& Gourt by a miseónstruetion of ‘the -prot 


- visions of the law holds that- a petitioner is not 


entitled to:maintain an application’. under O. XXI, 
.r. 100 of the Civil Procedure: Code, it declmes & 
- jurisdiction which is. vgsted in. it by law,.and its 
‘decision is open to revision. Pat Ratt KISHUN 
"Biuaa v. DAMODAR Praga, S.P. L. T. 107; (1924) 
“A. L R. (Pat) 508 ` -599 
—Çw. 115,. Ò. XXII, - r. 9 (2)—Death of .ap- 

plicant- Substitution, application for, made. be- 

- yond limitation—A pplication allowed, effect %— 

. Reviwion—" Acting illegally," meaning: of. 

. An -application. for substitution of the- legal 
„representatives of a petitioner, which was made 
-beyond the jeriod of nitation. provided: therefor, 
-was allowed by: the Oourt'and no “objection . was 
‘taken to the. application - by: the. opposite party 
.Gitber at the time: when it was- made, or during 
the xii dd of the- wo the First Court. 
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.. Oh appeal the District Judge held that the, pro- 
_ ceedings had abated by reason of the death. of the 
` petitioner and. that the application for’ substitution 


- was incompetente having; been emade after the 


: expiry of the period of limitation: ` AED 
* Held, that, under. the cireumstaricea of the case 
. theiapplication for substitution should be treated 

as one made’ under O. XXI, r. 9 (2) of éhe 
Civil Procedure Code, and the order grantifig 
the application. should be'treated as one ‘setting 
aside the abatement. ` 
|, "Acting Denny in clause (c) of section 11 
, of the Civil--Mrocedure., Code, does not merely 
imply the committing of an error of procedure, 
such as “acting with’ material irregularity" does. 

This. pert of the clause has been advisedly left 

in 'indefinite language in order to empower the 

High Courts to interfere'and correct 

palpable errors of subordinate Courts, the justifi- 

' cation for the interference being determined: upon 

the grossness and palpabléness of the error com- 


-plained of and upon the gravity ofthe injustice -— ` — 
C JoauNNESSA BIBI v.'BaTIeH - 


` resulting-from it. 
Cuanpra, 28 O. W. N.-559; 39' G. L. J. 434; 51 O. 
690; (1924) A. I. R. (O) 633 
—Àj—— s. 11, O. XLI, rL17— Appeal —Adjourn- 


ment refused —Dismissal "for default, legality o 
—Appeal—Revision—Cofnsel, duty of..— ` f 


It-is the duty of- Counsel to show the same" 


courtesy to the Judge and Counsel for the other 


side which they desire ‘or expect to be- shown. 


to themselves. - 
Counsel's pect or fault should not, however, 
3 Be een on the client - 
óader's unpreparedness to argue an ap 
affords no ground to the Gourt to ignore ipe 
. Bence and proceed to digmíiss the appeal as if 
there was no presence. It is bound to proceed 
‘with the hearing and decide the appeal according 
to Jaw on the merits. Š " - 

No appeal lies against -an- order dismissing 
an appeal under such circumstances but a revision 
can lie on the ground that in dismissing the 
appeal the Court acted illegally and with material 
:rregularity. K Y E 

If: two courses are open’ 


“to a litigant and 


neither of them is a course which the law makes‘ 


it impgrative on him to follow, and he has elected 


105 - 


become necessary as‘ the 
and*. 
.8ee that .no party suffers from their own acts. ; 


438 - 


to follow one in preference to the other, the law ' 


` ' would presume that he has - followed a course 
which wás obviously more to -his benefit. N 
GANESH PRASAD v. BHANGIQAL 257 


——Ə. 141, O. JX, r. 9, O. XXI, r. 90— 
Execution of decree—Appltcation to set aside 
dale—Dismissal for default— Restoration—Juris- 
diction of Court—Sufficient cause—Dificulty in 
procuring conveyance. 

Section 141 and O.IX ofthe Civil Procedure Code 
“are not eo intended to apply to applications 
-under’ O. XXI, r. 90 of the Oivil Procedure Code, 

disposed of ,ex parte, but the Court in the exer- 


cise 6f its inħerent jurisdiction would still have 
power in such cases to restore the application to 
' the file ahd decide it on the merits. 


- A litigant, who deliberately takes the riat ó 


-pot obtaining 4 conveyance in time to be present 
ú ° . 


^ 


in Court when his case is called, e#rinot be allowed . 


to urge his own laxity as sufficient cause fortis 


absence, or' ask’ the Court to embark on an- ` 


enquiry as to the supply and°demand of con- 


veyances on the day of-hearing and to the. B. - 


iiem in particular for hiring on the 
litigant. $ ISSABSING v. UDHAYDAS,- 17: DIS 


rt of tbe 


— ss, 144, 
power of Court. 


S. L. R.’ 


Courts ‘have inherent powers under section 151, . 


Oivil. Procedure Code, to apply the principle of, 


section 144 to cases which are not strictly within - 
its terms and to order such restitution as may’. - 


result of their own 
orders. - v 


Courts have a general power, or rather duty to ` 


-M SoupaLarmmotTau Pinurv SupaLAIMUTHU Pur 138 


Surety—Subsequent settlement of dispute by 
award—Surety,, liability of.. 
When a person has ren ] 
a surety for "the performance of an adjustment 
duly certified to the Court by both parties, his 
liability is not reduced by reason of the original 
dispute having ben settled by an award, and’ he 
can be proceeded against in execution proce 8 
under section 145 of:the Civil Procedure Code. 
S RAMSING JETHBING v. REWACHAND, 17 8. L. P 
——s. 146,90. IX, r. 13—Ex parte decree, 
application to set aside—Death of applicant— 
Legal representative, right of; ite : 


8. 145—Adjustment between parties— ` 


Having regard: to section 146, Civil. Procedure ` 


Code, the legal representative. of a -deceased 
defendant has a right to be brought on the record 
to continue an application pade by the deceased: to, 
set aside an ez parte decree passed against him. Á 
Baxoo v. HagDwARI Lar, (1923) A. L R. AM 


— — — 8, 148. See PROVINOIAL INSOLVENCY 
1920, s. 5 i m ` 958 


- S 8 151, O. VII, r, 11, scope of—Plaint, 
when ‘can be rejected —Court, inherent powers 


Aor, ` 


.of—BSuit by next friend of minor notin minora: 


anterest—Court, whether can. dismiss- sutt. 

The instances given: in r. 11 of O. VII of-the 
Oivil Procedure Code cannot be regarded ‘as 
exhaustive or as limiting the powers of a Court 
under section 151 of the same Code. . i 

A*/Oourt has jurisdiction in a proper case to 
‘dismiss a suit filed by the nex¢friend of a minor 
on the ground that it-is not m the interests o 
‘the minor. O HARIHAR BAKHSH SINGH v. JAGANNATH 


Sison,11 O. L. J.-260; (1924) A. L.R. (0) 413 


— — s. 153—Afendment 
power of. ' 
The power of the Court to amend the plaint 
should not be exercised where the effect ia to-take. 


151—Restitution — Inhefent ` 


red- himself liable as: 


of plaint—Court, `- 


away from the defendant a legal right which -e 


ere 


. Vol: 83j 
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has accrued to him by lapse of timo. CG NIRANKA . 


` OgavpRA Basuv. ATUL Krisaxa Guosg, 280 W. 
N. 1009; (1925) A. L R. (0) 67 ` 110 
—— O0. fr.3. 


99 


See CrviL PRooEgpuRE Copa, 8.. 
; - 850 


mgl? deserib- 
ed CONTE whe- 


à 


O. I, r. 10 (2)—Plaintif 
` ed as minor—Plasnt. not: amend 

ther can strike off platntif same. ; 

Where a plaintif is wrongly described: in the 
laint as a minor &nd the plaint is not amended 
in:gpite of tha Court's order to that effeot, the 
Gurt is justified in striking off the record the 
nime of such plaintiff under O: L r. 10 (2), Civil 
Procedure Code. O Laommur Narayan v. SALIG 
Rax, 11 O. L. J. 154; (1924) A.L R (O.) 428 833 


- O. Il, r. 1--Suit” for father's debts—Sons 








denying inheriting any property— Property not . 


mentioned in plaint-suit, whether can be 
decreed—Property, whether can be indicated in 
execution i E 
Where ina suit for recovery of a debt against 
the sons of a deceased debtor, the defendants plead 
that the deceased left no property and that the 


plaintiffs can have* no cause of action against them . 


without establishing that such and such property 
of deceased was in their possession, and the 
. plaintiffs fail to mention any such property, aecord- 
ing tono rule of law can their claim be decreed 
on the: ground that they may be able to indicate 
in execution proceedings the property, if any, left 
by the deceased debtor, as this would amount to 
gi them further opportunity to harass the 

efendants. L Fra or Brag Mar-Dara Raw v. 
"Gagnuv MaL, (1923) A. L R. (E) 4710. - 810 


O.ll, T. 2. See Grit Proogpure Oop 


s. 11 i 969 
—— O. VII, r. 7. See Spzorric PERFORMANCE 
i 1047 


—— O, VII, r. 11. See Civi PROCEDURE s 


8. 151 . . 
——..N.VIII,r, 6. See AGRA TENANOY ACT, 8. 
193 (a) 40 
Cope, 
749 


O. IX, r. 9—Dismissal for default—. 
Restoration, application for, form of+-Defendant 
not made party, position of. SAS 
Under O. IX of the Civil Procedure Code, an 

application for restoration should be made so as 

to bring the suit back as regards parties to the 
exact position in. which it.was when it was dis- 
missed. After that hag been done itis competent 
for a particulay plaintiff or plaintiffs to apbly to be 
dismissed from the suit or to withdraw the suit. 


O, IX, r. 9. See Orrin PROCEDURE 





` 8.141 





Where'a suit is 
fendants and the plaintiff applies for restoration 
of the suit, and on his application being dismissed 
an appeal is preferred to which only some of the 
defendants are made re#pondents, the Appellate 
‘Court haB no jurisdiction to restore the case as 

inst those defendants who. have not been cited 
as respondents before it. G Karrasg OHANDRA Rar. 
v. Higpoy Cuanpua Das, 30 C. L, J. 367 958 


“ee 
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' M OII Procedure Code—-1908-—conid, 


as against all the ds-`- 


det 


-— — o. IX, r. 13. See OrviL PROCEDURE. GODE, 

+ 8.146 . ` DS DITS . . 601 

——— Q. IX, r. 13—Case not ripe for hearing— 
Bench Clesk giving date before arrival of Judge 
—bMasunderstanding as to date—Ex parte decree— 
Decree, setting aside of. - o 


. , The practice of Bench Clerks fixing fresh dates 


_e for cases not ripe for hearing, before the arrival 


of the Judge in Court, lends itself to a misunder- 
standing about the dates, and a decree passed ex 
parte in consequence of such a misunderstanding 
should be set aside. R WaziR OHAND v. BHARAD- 
waza, (1924), A. L R^(R.) 271; ? Bur. L, J. 34 256 


— 0. IX, r. 13—Ex parte decree —Appeal, 
dismissal’ of—Abatement—Application to set 
aside ex te ` decree, maintainability of— 
Jurisdiction of Trial Court. $ 

. Where an appeal is dismissed on the ground 

that owing to the failure of the appellant to bring 

the legal representatives of -a deceased’ respondent 

' on the record the appealis no longer properly 
constituted, and that the Appellate ourt cannot 
proceed to hear it on the merits in the .absence of 
necessary parties, the decree of the Trial Oourt 
does not merge in the d of the Appellate 
Court, and the Trifl Court still retains jurisdiction 
to set aside its ow decree on the application of 
any defendant against whom it may have been 
passed ez parte. : A CL. 

Per Mukerji, J.—Whether the decree of a Oourt 
of first instance has merged into that of the Court , 
of Appeal depends largely upon the facts of each 
particular case. : : 
" Where a defendant against whom an ea parte 
decree has been passed applies under O, IX, r. 13 
of the Civil Procedure Code, to have it set aside 
and at the same time prefers an appeal from it, 
the Original Court may proceed with the applica- 

.tion, notwithstanding the pendency ofthe appeal. 

Where an ex parte decree has been confirmed 
or otherwise disposed of on appeal, the Court 
which passed, the ex: parte decree has no longer 
any power to entertain an application to set it 
aside, even though the application was made 

-bafore the appeal was filed. The same principle 

7 will hold good, even if the appeal was preferred 

-by a ty other than the defendant against . 

when tho: decree was passed éx parté, provided 
the decree was one and indivisible. ad 

The test to be applied to determine whether 
the Original Court, jurisdiction to vacate an 
ex-parte decree is, whether in spite of the appeal, 

- there is still a subsisting ex parte decree over. 
which the Original Court has control. The. 
answer to the question would depend upon the 
scope of the appeal, by which expression is meant 
not merely the value of .it, buta variety of other 
things, as “well, viz., the subject-matter invol 

the parties concerned therein and manner of 

its disposal. C KALIMUDDIN ÁHANDIAD p. EBAHAKUD- 

pin, 39 O. L-J. 399; 28 C. W. 795; 5] O. 715; 

(1934) A. L. R. (O) 830 - 220, 

O0. IX, r. 13, O. XLIII, r. P (d), Sch. Il, 

* para, 16 (2)—Decree tn accordance with award 
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` Oivi! Procedure Code-—1908—contd; : 
E A for setting aside decree—Dismissal 
e in e whether appealable—-Court, 
` -duty of. ° 


‘An otdar under O,IX, r. 13, Oivjl Procedure , 


Code, is appealable only where‘the decree sought 
to bš sət aside is app2alable and is ragarded as , 
having been passed ex parte. ^ 


Where a decree is in terms of an &ward, n0. 
. 


appeal lies. - 

ere an application for setting aside an award 
is dismissed in default and the Court gives-a 
decree according to the award, the decree passed. 
ig not- ex parte, as jhe presence ofthe parties is 
not necessary to prohounce judgment actording--to 
` the award. I UN 
‘An ex parte decree is a decree passed by the 
Court in the absence of the defendant where 
the plaintiff has proved his case. Pat RAGHUNATH 
Rat-Dirsukn Rar v. BRIDHI Caanp-Sri Lar, (1924 
Pat. 170; 3 Pat. 839; (1924) A. I. R. (Pat.) 603 ` 2 
— y 0.. XX, r. 12. See Civil PnRocgbunE Cong, ` 

s. 2 (12) I I I 
O. XX, r. 15—Partnership—ÁAccounte, suit 
for—Balance in favour of defendant—Decree 
in favour of defendant, whether can be passed. 

- Under O. XX, r415; of the Ciyil Procedure Code, 
-in a suit for the taking of partRership accounts, a 
‘decree rn in darent at e defendant, 
on payment of the necessary if it turns out 
on pine the account that -there js & balance ‘due 
to the defendant instead of to the plaintiff. A 
Ram Onanax.v. BULAQI, 22 ASL. J. 783; (1924) A.I 
-R. (O ) 854; 46 A. 858; L. R. 5 A. 563 Civ. 880 


———— 0. XXl,-r. 2. See Orrin PROCEDURE CODE, 
s. 47 Ü 360 
-————— Q. XXI, r. 2—Limitation Act (IX o 
1908), Sch. I, Art. I74—Execution of 
' Payment by yudgment-debtor—Certification, mode 
. of—Statement n application for execution, 
whether gufficient—Limwuation. . 
Order XXI, r. 2 of thé- Civil Procedure’ Code, 
contemplates a formal proceeding, consisting of 
two steps, first, an application by the decree-holder 
informing the Court ofthe payment, and secondly, 
‘a formal order of the Court recording the pay- 
ment. This proceeding must be separate don 
'and prior to the execution proceeding in which 
‘it is desid that the payment should be recognized. 
If the Court which is called on to execute.a 
‘decree finds that no payment: has been certified 
' and recorded when the application is made to it, 
it is bound to assume that no payment has been 
made and the decree-helder is not entitled to ask 
that a statement in the application itself that a 
Sert&in payment has been made by the judgment- 
debtor, ‘should be treated as a certification -of the 
yment within the meaning of O. XXI, r. 2 of 
the Civil Procedure Code. s 
"Though no period of limitation has been. pre- 
seribed for an application by the decree-holder .to 
certify ¿8 payment the intention of the law 
_ Gppears to be that the payment should be certified 
. within 8 reggonable time of-its being made. It is 
Timarily the decree-holder'8 duty to certify. Tf pe 
_ fails to ‘do so, the: law allows’ the judgment- 
e. ° 7 2 
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debtor to inform the Court of the payment’ and 
for the judgment-debtor's application a’ period 
of ninety days has been provided hy -Art. 174. 
of Schedule I to the Limitation Act.*A Bars NATH 
9. Panna Lat, 46 A 635; 22 A L. J. 581; (Hop A. 
I. R. (A) 706; L. R.5 A. 248 Oiv. n 37 - 


— 0. XXI, r. 2, O. XXIII, r. 3,0. XXXIV, 
r. 3—Mortgage-decree+-Adjustment, certified, 
effect of— Decree, modification of, whether 
necessary—Preliminary and final decrees. I 
An adjustment of a decree, duly certified in 

accordance with the provisions of O. XXI, r.2 

of the Civil Procedure Code, has the effect of a. 

decree. The rule does not lay down that -the 

original decree ia to be modified, or a fresh- 
decree drawn up, on each occasion that an ad- 
justment is made. 

Order XXI,r. 2 of. the Civil Procedure Code is 

applicable to mortgage-decrees. A 
Order XXXIV of the- Civil Procedure Code 

only conjemplates a prelimi and a final 

decree, and not a succession of preliminary ‘decrees 
drawn up oneach occasion that & payment or 

adjustment is made. š 
Order XXIII, r. 3 ofthe Civil Procedure Code, 

applies to the cómpromise "of'suits -and not to 

adjustments in satisfaction of a decree already 
passed, which are deglt with by O. XXI, r. -2 of 

the Code. N DULICHAND v. GonEvrar, 20-N. E 
O. XXI, r; 22. See CIVIL PROCEDURE CODE, 

8. 47 x " : 74 

—— —— O. XXI, r. 54 (2)—Ezecution of decree— 
Attachment—Prohfitory order, service of— 
Record, portions of, destroyed—Presumption— 
Burden of proof. . ~ - 
Where portions of the record of an execution 

-proceeding which would. enable the, Court to 

determine definitely whether service of a pro- 

hibitory order was effected in the modes prescrib- 
ed in O. XXL r. 54 (2) of the @vil Procedure Code. 
have been weeded out and are not available; the 

‘Court should ‘apply the presumption - that official 


acts were rly performed and should .nct 
throw upon the person asserting the validity xof 
the attachment, the burden of proving by definite. 


evidence due service of the prohibitory order. A 
CARDUL Garoor KHAN v. AKRAM HASAN, . 22 A. L.J. 
703; (1924) A. LR. (A.) 747; 46 A:T4l; L. R. 5. A. 
525 Civ. 878 
————— H). XXI, rr. 55, 58; 63— Limitation Act 
(IX -of 1908), Sch. T, Art. 11, applicability of— ` 
Attachment—Claim, dismissal of—--Helease -óf 
aitachment—Tutle suit, failure to institute, effect 


0 . % 
: Where a claim under O. XXI, » 58 of tho Civil 
Procedure Code ‘is dismissed, but the property ‘is 
subsequently released from attachment within the 
period limited by r. 63 of the Order, it‘is not 
incumbent on the unsuccessful claimant to institute 
a title suit under r. 63, within a year of the dis- 
missal of his claim. Š . 

Jf the property'is again attached in execution 
ofthe same decree, the claimant will be- entitled, 
to make a fresh claim, and on- the failure of such 
claim he would be entitled to institute -a title:snit 

á P ç 


°° 
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within.one "year.from the date of such failure. 
C.NAJIMUNNESSA BIBI v, NacHaRADDIN SARDAR, 39 g. 
L..J. 418; 51 Q, 548, (1924) A. I R. (O) 744 233, 


—— 0. XXI, rr. 58, 62, scope of—Objection 
-to attachment—Possessory mortgage of olyector. 
Order XXI, r 58,of the Civil Procedure Oode 

refer- to claims or objections’ regarding attached 

propsrty on the ground that the property is not 
iable to attachment." -~ : 


z Where, therefore, the objector does not object to 
the attachment at all and is quite willing that the 
property should be attached but wants fhat his 
possessory mortgage should be proclaimed at the 
time Of the ‘sale,.the objection does not fall under 
either r. 58 or r. 62 o£ O. XXI, Civil Procedure Code, 
the latter rule having reference to mortgages or 
- charges in favour of some person not in ossession. 
O BisHESHWAR v. ORANDRIKA ' Prapan, 110, L. Jv 
240;.(1924) A. L R. (O.) 384° ` 869. 





` 


order to enable bidders to judge of the nature 
and value of the property. . š cm 
There may, however, be exceptional cases in 
which the Couri would be justified in inserting 
in the sale proclamation the values as stated. by 
both parties, inste&d of attempting itself to value 
the property. PUES B 
Gross under-valuation of attached property when 
accepted by the Court and inserted inthe sale 
proclamation amounts to a material irregularity 
which is likely to causa substantial injury to the 
judgment-debtor. C Bryoy ` SINGH 'v. ABHUTOSH 
GossAMr, 28 O W. N. 552, (1924) A. I R.(O.) 589 
j va ` 430 


—. 0. XXI, r. 72—Erzecutuon sale—Purchase 
by decree‘holder, application fór—Valuation, of 
property Offer by decree-holder below valuation. 
-—Leave to bid; grant of — Proper procedure _ 

A decres-holder applied.for executibn of the 
decree by saB of a gi ning factory but the bid 
did not p beyond Rs 5,000 although tha pro- 
party had bean valued by a panch at Rs. 40,000 
The decras-holder then mads an application’ for 
leave to bid stating that he was prepared io buy 
ths property for Rs 204020.. The Court ordered 
that if the decree-holder was prepared to pay the 
amount fixed by the Panch his offer would .be 
accepted.’ On his failure to do so the Darkhast 
was’ disposed of. 
the High Couit: 


owe 


_ GENERAL INDEX, a 


suit- Costs of claim : 


The decrae-holder applied to® 


1077 
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. Held, that ‘the deores-holder, should have been 
granted leave-to bidand the Court should have 
made a further attempt for the sals of the pro- 
° perty. B MérinAL-Dansanal: v. FULOHAND BALA- 
RAM, 26 Bom. L. R. 770; (1924) A. IR. (B) 9s 





í O` -XXI, r. 89; See Civi, PROCEDURE 
° . Cong 8.11, Exp. IV ` 
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—- 0. XXI, r. 90. See Orvm, PRocgDURR Copz, 

.8. 47 a 747,1028, 
O. XXI, r. 90, Sew Crvit PROORDURE 

` Ooper, s. 141 I i 749. 
— ——- 0; XXI, rr. 95, 97, 98, 99, 101, 103 


—Execution of decree—'Resistance’, 
Applications under rr. 95 and-97, distinction 
between.—R. 108, applicability of—Limitation 
Act d of 1908), Sch. I, Art. 11-A, applicabil- 
tty- of. UY ' 


meaning of 


or to have recourse to a summary remed by, way’ 
ded in O: XXL r. 97 of 
de. He is'not bound to 
have recourse to the second remedy; it is oper 
io bim to do go if he wants to save time. If he ` 
does so and fails, then his -remedy to bring a 
regular suit is curtailed, and such suit must be 
brought within the period of time prescribed by 
Art. 11-A of Scehedulel tothe Limitation Act: 


By Full Bench’ (Mukerji, J, dissenting) : 
—An application under r. 97 of O. XXI of the 
Oivil Procedure Code eannot be made until the 
decree-holder Br the auction-purchaser has been 
resisted or obstructed in obtaining possession of 
the property. It is only then that he files an 
application complaining of such resisfance or ob- 
„struction. š I 


An application under r. 95 of O. XXI asking 
for possession against a -person alleged tó be 
holding the property on behalf of the-judgment- 
debtor is not,necessarily an application complain- 
ing that resistance or obstruction has Been offered 
by such a person. The provisions of r 97 come 
into operation’ only when either delivery of pos- 
session has been ordered by the-Court, or an 
attempt to obtain possession has been made: hy 
the decree-holder out of Court. Unless cither of 
these contingencies has occurred it cannot be 
said that «the auction-purchaser or She decree- 
holder has been resisted or obstructed in obtaining 
possession. - ? 

An application under r. 95 of O. XXI, ig 

_ separate and distinct from one unger r. 97, andan 


> 
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order passed on the former does not fall within 


the purview. of r. 103 of the Order. 
‘Tf.'an’ auction-purcheser is resisted by a person 
who claims the right to hold possession his 


owg right, the Execution Court is bound to stay 
. its hands unless and until the decpee-holder 
makes an application under O. XXI, r. 97 of the 
Code of Oivil Procedure, complaining of the re- 
sistance within the time allowed by law; and it 
is ‘only when sucha complaint is filed that an 
investigation can be made, resulting in the con- 
i a contemplated by r. 103. : 


the auction-purehaser does not choose to 


_adopt that course or, in other words, to filé a 
* complaint of actual resistance ‘or obstruction by a 
third person, the provisions of r. 103 cannot 
come into operation. : 

Per Mukerji, J—The. word ."resistance" has 


been used in r. 97 of O. XXI, of the Civil Pro- ` 


cedure Code, in order to show that there may be 
& resistance to the auction-purchaser obtaining 
delivery of possession without there being any 
necessity for the auction-purchaser going to the 


spot. . A TM : 
When the auction-purchaser make an applica- 
-tion a st some epersons whogre,'in possession, 


and those persons come up and say that they are 
not liable to be ejected ‘and the® decree-holder asks 
for an enquiry, he really asks for an enquiry 
against the resistance caused by the persons in 
possession, ard an order passed upon such enquiry 
jg an order which attracts the operation ofr. 103 
of O. XXI of the Civil Procedure Code. A‘ Boura 
Bosna RAM v. Tursi Ram, 22 A. T.. J. 626; (1924) A. 
L R. (A) 495; 46 A. 693; L. R. 5 A. 488 Civ. 923 


— AO. XXI, rr. 100, 101. See Orv Proce- 

DURE Cops, 8. 115 “4 599 

O. XXII, r. 9—Abatement of appeal, setting 

' aside of —Mistaken view of limitation —Sufficient 
cause. ' : 

Where an appellant had reason to suppose that 


the enactment of Limitation and Code of Civil 
Procedure (Amendment) Act of 1920 would, not 


affect tha period of limitation for,an application, ` 


such as his, to implead the legal representative of 
a respondent who had died before the Act came 
into force, and made his application beyond time, 
‘and subsequently applied to have the abatement 
of the appeal set aside: 

- Held, that the abatement should be set aside. L 
Niaz Aumap Kuan v. ABDUL Lgrir, (1983) A. I R. 
(L.) 475 : 807 


———— 0. XXII,r.9 (2). See Orvis Procepurs 
Cope, 8.115 > aa 438 


O. XXIII, r. 1. See HiNpx Law— JoiNT 
: 84 
Civ 


application of. Se 
xil, r, Š ° 162 


—— — Q. XXIII, r. 3— Compromise of suit— 
Counsel, authority of—'Mandate of wig and 
gown'—Partws not ad idem—Compromise how 
far binding. 





FAMILY 





O. XXIII, r. 3 
Progepure Cops, O. 


* Counsel have authority to compromise actions” 


upon a general footing under what is known as 


` INDIAN, OASES, * 


[1954 
Civit Procedure Code~1908—contd. ~ 


i 
ae 


^ ZH . e 
the “mandate of wig and gown". But &compromise 
jn connection with which the parfies are -not ad 
em cannot operate as a settlement of the dispute 
etween the parties. P C JacapaT SINGH v. PURAN 


Onaxp, 26 Bom. B. R. 772; 47 M. L. J. 136; (1924) . 
A. I. R. (P. O) ; (1924) M. W. N. 646; 20 L. W. 

e 571;°10 O. & A. L. R. 1011; L. R. 5 À (P. O.) 145 
. z ý 380 


— O. XXIII, r. 3, 8ch. Il, para. 3 (2)— 
Compromise dealing with rights of minor mot 
party to suit, whether lawful—Arbitration, re 


ference to—Compromise pending reference, whe- .. 


‘ther can be recorded, 


A Court, before it records a compromise under ` 
O. XXII, rz;3, Civil Procedure Code, must 
be satisfied that the suit has been adjusted wholly 
or in part by & lawful agreement or compromise 

Where a minor, whose rights and liabilities are 
concluded by an agreement of compromise is nct a 
party to the suit and has not been heard or re- ` 
presented before the Court, the compromise can- 
not be described asa lawful agreement or compro- 
mise within the meaning of O. XXIII, r. 3, Civil 
Procedure Code. , : 

‘Where a matter has been referred to arbitration 
and the reference has not been superseded, it is not 
competent to the Couré to record the terms of a 
compromise arrived at between the parties. O ` 
DooLrcHaAND BRniL: v MomANLAL SRrMALI, 51 O. 
432; (1924) A. I. R (0) 722... -. 606 
O. XXXII, rr. 1, 2, pd EA weak . 
mind, whether can sye through next friend. - 


"B 
O 





virtue of the provision contained in r. 15 of 
II of, the Civil Procedure Code, even a 
rson of weak mind can sue through a next 
iend. But the Court must be satisfied that by 
reason of mental infirmity he is incapable of pro- 
tecting his interest when suingor being sued.- N 
KRISHNARAI v. KESHEORAO 253 


— T Y Ol, XXXII, rr. 3, 4, 7—Minor—Guardian 
' ad litem, appointment of—Arbitration —Applica- 
tion to file award— Court, duty of—Permisston to 
sign reply on minor's behalf, effect of—Minor not . 
. represented. in suit— Decree, whether binding — 

Compromise ly next friend without leave of 

Court, value of—Applications for execution, whe- 

ther proceedings in suit. 

A permission to “sign the reply" on behalf of a 
minor party is not equivalent to the appointment of 
a guardian ad litem, nor cana person be appointed ' 
such guardian whose interests are adverse to thcse 
of the mipor. ` 

Where no proper guardian is appqinted to repre- 
gent a minor party, any decree passed against him is 


8 nullity. . x . 
Án ñ ment to filean award isan ent 
within the meaning of O. X r. 7 of the Civil 


Procedure Code and requires the leave of the Oourt 

expressly recorded in the Proceedings. Pus 

ere noleave has been given and recorded by 

the Court the a ent and -the decree based 

thereon are voidable at the instance of the minor. 
Applications for execution of a decree are pro- 

Celui in the suit itself. 


°° 
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Before allowing arbitration awards ‘tobe filed in cant, dt has*no further jurisdiction. to enter into 
‘the merita::of the case and to ‘take evidence 


Oourt, the Judge ought to satisfy himself that there ` 
has been some point of real difference which was 
submitted to arbitration and that there wasan arbi- 
tration on this point of real difference. B JUMNOMAL 
V. GuepinomaL, 17 8. L. R. 211 ' 913 
— O. XXXII, r. 4 (3) - Guardian ad fitem, 


F^ v of— Consent, whether may -be im- 


nder O. XXXIII, r. 4 (3) of «the Civil Pro- 

.cedure Code the consent of ‘a person to his 

“appointment as guardian of a minor in a suit 

need not be express but may be implied. 

The question is one of fact to be decided on the 
evidence in each case. M VASIREDDI SRIRAMULU 
v. PUTOHA LAKsHMINARAYANA, 20 L. W. 248; 47 M. 

~ L.J. 273; 47 M. 783; Bp cr @L) 30 312 
—— 9; XXXII, r. 4 (3) —Guardien for sut, 
pointment of —Consent, when presumed. - 

No o person ean be appointed guardian fora suit 
without his consent. But consent wil be pre- 
“sumed where the guardian is given an. opportun- 
ity to object to his appointment and does not do 
so. A Rasa BABU v. Boski, L. R. 5 À. noe IE 

i 3 

—n O. XXXII, r. 7—Limitatiqn “Act (IX . of 

1908). ss. 6, 8, Sch. I, Art. 120—Compromise— 

Minor—Sanction of Court, absence of, effect of— 

Suit to sat aside decree—Limitation. 

A compromise decree entered into on behalf of 
a minor even without the leaye of the Oourt bein 
first obtained is not void and a nullity but 
voidable only. It is binding upon all the parties 
except the minor and the only person who can call 
it in question is the minot himself; Ifthe minor 
does not elect to avoid the decree, it will be 
-binding all round. 

A decree which is voidable can only be set aside 
by a regular-suit or by bringing ax application for 
Teview to the Court that passed the decree, 

The period of limitation for a suit to set aside 
avoidable decree ise that prescribed by Art. 120 
of Schedule I of the Limitation Act, subject to 
the provisions of sections 6 and 8 of the Act. 
$ ere a decree is voidable, it is voidable from 
the very date on which it is passed and con- 
sequently limitation for a suit to set aside sucha 

' decree upon the ground that itis voidable begins 
to run from the date of the decree itself. A PHUL- 

WANTI Kunwar v. JaNESHAR Das, 22 A. L. J. 521; 
‘ 46 A. 575; (1924) A. L. R. (A.) 625; L. R. 5 A. 785 Oiv. 
. 782 
———— °. XXXIII, rr. 4, 5, 6—Application Lr 

leave to sue as pauper—Merits of case, when 

can be enquired into—Procedure. 

In dealing with an eee for leave, to sue 
in forma  paugeris Court ean enter into 
the merits of th» case under r. 4 of O. XXXIII 
of the Oivil Procedure Code, and for that pur- 
pose can examine the plaintiff who applies for 
permission to sue. as pauper. Where, however, 
upon a reading of the plaint ths Court is satıs- 
fied thatthe case, as laid*in the plaint, discloses 
a cause of action, and that tha facts, if true 
show that the plaintiff 8 claim has merits, and 
registers the application and receives evidence 
as te the -paupsrism or otherwise of the appli- 


ete 


"failure 


thereon. Pat Musammap NaBRULLAM v. MUEAMMAD 
PHURURULLAH, š (Pat) 275; (1935) A. L R. m 30 . 
^871 


——— 0. XXXIV, rr. ^1, 5, 11—Àortgage-suit-9 
Person nd ade party to suit, rights of— 
eS Redemption —Amount. payable. Š 


Order XXXIV, r. 1 of the Civil Procedure Code, 
Sancte that subject to the provisions of the Code 
ll persons having an interest either in the’ mort- 

gage security or in the right of rademption shall be 
joined: as ies to any suit relating to the mort- 
it does not specify the consequences of the 
to join-such a party, and the only effect of 
. such non-joinder. would be that the person not 
joined would not be affected by any decree that may 

e passed in the suit, and would be entitled to 
enforce such rights as ‘he might have had against 
the original mortgagor and the mortgagee or the 
' auction-purchaser in execution of a decree obtained 
"by the mortgages without-joining the other .en- 
cumbrancers or persons entitled to the property. 

Even after a final decree in'& mortgage-suit has 
been passed the mortgage is kept alive for all pur- 

poses as regards persons having #& interest in the 
mortgaged property, put not made parties to the 
mort uit. 

, It is open to a first mort wlis had notice of 
a puisne encumbrance to implead the puisne en- 
cumbrancer in a suit on the first mortgage but 
his failure to do so would not necessarily bar a 
second suit against, the puisne encum rancer. 

A mortgagee not made a party to a-suit by 
another mortgagee can file a separate suit on his 


+ own mortgage. 


Where a mortgagee makes all the necessary 
persons parties to the mortgage-suit obtains & 
decree and selle the mortgag property, the pur- 
-chaser acquires the equity of Tedempuni of the 
mortgagor and. the property is sold free from the 
mortgage rights ofthe mortgagee in the working 
of which rights the property is sold, and the pur- 
chaser is entitled, if necessity arises, to take ad- 
vantage of tho lien which the mortgagee had and 
‘use it as a shield against the claims of third 
persons. Where an owner of the equity of redemp- 


. tion is not made a party to -& monigage-suit - 


.different considerations would arise `. 

Where & n who was not made a party toa 
mortgage-suit seeks to exercise his rights of re- 
demption against tae auction-purchaser at the 
Oourt-sale in execution of the mortgage-decree, he 
is bound to pay not merel the sum, actually paid 
by the auction-purchaser, but the amount’ .actually. 
due and payable on the mortgage so far’as the 
‘item of mortgaged property in dispute is concerned. 
M VzxKaTA : REDDY -v. KcNJAPPA Gounpan, 47 M. 
551; 20 L. W: 137; (1924) AI R.(M) 650. 46 M. 
L.J 391; (1824) M. W. N. 366; 34 M. L. T, 225 


-1022 
———— Y R. XXXIV, n 3. See ØIFIL PROOEDURE 
Copr, O. XXI, r. ^ 162 
*»———9 XXXIV, r. 13— Mortgage —Prigr and. 
` puisnz mortgagees- -Decree obtained by prior > 
e. e. 


: 1080 Mil i 
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- mortgagee barred—Sale by puisne mortga 
: LT mortgages, whether entitled to sw AS ME 
Sole 
. , A prior mortga We obtains a. final decree 
Íor sale of the mo ged property” "and allows its 
execution to become barred by ‘limitation has no 
fnterest left in the mortgaged property as’ his 
mort, security has- mer, in the decree, 
he is, therefore, Mem entitled tó claim any share au 
the Sele gale- Tora of the property under 
r; 13,of' O. XXXIV, Civil Procedure Code, when the 
property is sold in execution of a decree obtained 
y a puisne mo gee. A MUHAMMAD ABDUL ` 
Ranma Kran v. Raat Branos Osuna, 22 A. L. J. 825, 
(1925) A.L R. (A) 6; L. R. 5 À. 596 Civ. 1033 


———— 0. XXXIV, r.14—M suit—Consent 
decree—Execution of décree—Mortgaged proper- 
ties, whether can be sold—Procedu ure, 


' -- A consent decree in a mortgage suit provided 


that: the defendants would pay to the plaintiffs a 
certain sum on account of the claim and costs 
by instalments. If defáult was made in payment‘ 
of any one instalment, the plaintiffs were then 
to be entitled to realise the whole amount due 
for all instalments at one and the same time by 
taking out execution. The ‘properties mortgaged 
were to remainecharged: undgr the mortgage.un 

the amount due for the last instalment had AR 
paid. Nothing was paid under,the decree and it 
was made final: on the application of the plaint- 


- Held, tliat; the decree-holders could take out 
execution against the mortgaged properties and 
r. 14 of O. XIV of the Civil Procedure Code 
was not applicable to the case 

Where a consent. decree 18 made in a mortgage 
suit, before execution is taken out, an order 
absoluts should be obtained by the decree-holder 
on: notice, s0 as to allow an opportunity to the 
judgment-debtor to show cause, if possible, why 
the decree should not be made final C Kasut 
OBANDBRA v. PRIYANATU BARSHI, 28 O. W. N. 550; 


(1924) A. I. R. (0) 645 424 
——P 0. XXXVI,‘ rr. 5, 10. See HixpU Law 
—JOINT FAMILY’ 413 


dene: XXXIX, r. 1, O. XLHI, r. 1(r)—Order 
` refusing ad interim: injunctión—A ppeal, whether 

lies. e 

Àn appeal lies from an order granting an 
injunction as well as from an order refusing an 
injunction. 

An order granting or refusi ah application 
for a temporary injun tion until the dis of 
the main application for injunction pending the 
. disposal of the suit is an order under 
0. XXXIX, r. 1 of the Civil Procedure Code and 
4s, therefore, appealable. Pat  Suyax BIHARI 
Sten v. BISESWAR DAYAL SINGH, (1924) Pat. 169; 
(1994) A. I. R. (Pat.) 713 48 


O. XLI, r. 1—Memorandum of appeal-- 
Draftby unauthorised petition-writer, validity of. 


So long a8 a memorandum of appeal is signed 
by the apveglant or his agent, duly authorised in 
this b»h:lf and presented to the proper eani: 





it is immaterial whether m is written by the ap 
° . 
° . 
? ° 


INDIAN CASES, 


>. [1934 
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lant himself or by somebody-else. "Therefore, a 
memorandum of appeal written by å petition- 
writer, second grade, is. a vald document, even 
though the latter is not authorisedeto write memo- 





randa of appeals. L Saye Devi v. RALLA Ram, 
(1922) A. L . (L.) 484 .548 
T O. XLI, r. 5. See Civi, PROOEDURE Conk, 
8: 47 . , 1028 
O. XLl.r. 17. Nee CIVIL PROCEDURE Cong, 

8. 115 257 
—-——- Q. XLIII, i 1 (d). See OVIL Proceptrg 
Cope, O. IX, r. i Pise 26 


——— — Q. XLIH, r. See Civi PROCEDURB 
Cops, O. XXXIY r.) : 48 


————— 0. XLVII,. d pissin against decree 

-, passed on review—- -Grounds re ating to grant of 

° review, restriction of. 

An appeal against an order granting a review 
may be preferred only on one of the grounds 
specified in O. XLVIL. r. 7, Civil Procedure Code, 
and in à finl appeal against the décree itself, it 
the grounds on which the decision is challenged 
relate to the? granting of revi8w, the grounds must 
also be those set out in r.7; but this will not pre- 
Clude the appellant from arguing the appeal on its 
merits. M VENKATA  SEETHARAMAYYA v. ene 
Turası Basu, 46 M° L. J. 463; (1924) M. N. 
355; 34 M. L. T. 224; 19 L. Ww. 649; Ged) AP LR. 
a6 602 - 548 


—— —— 8ch. ll-—Provisions, nature of—Arbitra- 
tion in pending suit—Reference, how' can be made 
— Agreement tgeTefer' in writing— Subsequent 
modification—Oral evidence, whether admissible— 

Evidence Act (I of 1872), s. 92, prov. 4. ` 

The provisions, of Schedule JH of the Givil 
Procedure Code as to an agreement. to refer tó 
arbitration are practically permissive, and 
it is nowhere laid, down or even suggested that 
such an ou made «between the parties 
to a pen suit cannot be carried out except 
under the ee of the Gourt 

Under proviso 4 to section 92 of the Evidence 
Act, oral evidence is admissible to prove- sub- 
sequent modifications made in a written agreement 
to refer matters in dispute to arbitration. N PYARR- 
LAL v. GHANARAM 22 


—— ——- 80h. Il, para. 312), See Civi, Prock- 
DURE Copg, O. XXIII, 606 


— —— ——— —— paras. 12, 14, 15—Arbitration 
Act (IX of 1899)—Arbitration, modes of—Arbit- 
ration relating to matters 1n suit and beyond 
suit, validity of: 

The 'Divil Procadure Code deals swith arbitrations 
under three hends:— 

1. Where the parties to a litigation desire to 
refer toarbitration any matter in difference be- 
tween them inthe suit, In that case all proceed- 
ings from first to last are under the supervision 
ofthe Court. s 

2. Where parties without having recourse to 
litigation agree to refer their differences to arbi- 
tention, and it is desired that the agreement of* 
reference should have the sanction of the Opurt. 


1 (r). 
T. 


ec. 
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In that case all fürther proceedings are under the 
supervision of the Court. `- "o - 

3. Where the agreement of reference is made 
and-the arbitration itself takes placs- without tite’ 
intervention of the Court,-and the assistance of 
the Court is only songht in order to giv® efféct to 
the award. I ç 

The Arbitration. Act, on the other hand, `relata# 
exclusively tó arbitration by agreement without 
the intervention of a Oourt of Justice, and, sub- 
ject to the provisions of section 23, applies only 
in.éages where, if the subject-matter ` submitted 
to ‘arbitration were the subject of a suit, the suit ' 
couli, whether with leave or otherwise, be in- 

“stituted ina Presidency Town. ie: Q 


The jurisdiction_thus created in respect of'each 
type of arbitration must be exercised through the 
machinery, provided. and in conformity with ‘the 
procedure prescribed. , The Legislature never con- 
templated a confusion of these jurisdictions. No 
provision can be traced.for simultaneous arbitra- 
tion, by private agreement and on reference by 
Court, in respect of subject-matters within and 
beyond the scope of a suit and amongst persons, 
somb parties and some strangers to a- litigation. 
- Tt is quite impossible that one. and tbe same 
arbitration ‘should be held as,to matters within 

. the “jurisdiction of the Oohirt and matters without 
the jurisdiction of the Court between the parties 
to the suit and between them and other persons: 
under the Code provided by the Arbitra- 
tion Act and under the-Code provided by the 
Second Schedule : under tbe superintendence and 
control of the Judge who has seizin of the suit 
and of the Judge disposing of business under the 
Arbitration Act: partly upon an order of. refer- 
ence and partly under an ement. 

Such an arbitration is neither known- to, nor 
contemplated by the law, and an award made in 
such an arbitration is invalid, and the Court 
must decline to affix the stamp of its authority 
on the product of the labour ot, the arbitrators. 
Q RAMPRATAP OHAMRIA v. DURGAPRASAD CHAMRIA, 
98 O. W. N. 424; (1924) A. I. R. (O.) 567 300 


Sch. Il, para. 16 (2). ` See Civit: Pro- 
^ OEDURE OODE, ó. IX, r. 13 26: 
—— — para: 20. See Orv Proor- 
DURE Cops, s. 101 , - š 531 


para. 20! See DBHKKHAN AGRE 


CULTURIBT8' RELIER AOT, 8. 3 ` | 548 
—— Sch. Ill, para. |l.- See Oivi Pro- 
CEDURE CODE, 8. 08 854 


.Companleg Act (VII of 1913), as. 6; 30—Com- 

- pany's Articles of Association — Power of Company 
to accept surrender of .shares—F'orfewure— 
Liability of share-holder on - forfeiture— Pre- - 
sumption as to regularity of entry of forfexture— 
List of contr rbutories—Omission to place before 
creditora, effect of—Memorandum of Association, 
liability of signatory of, on liquidation for shares 
noted therein. i 
Tt is not open to a shareholder of.a Company tg 

surrender at will his-share especially when he has 


m - - 


_ we 
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- to meel.future calls or to a, Company tb 'accept 


THE eh DURS e 
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surrender of shares unless the act of the Company 
can be brought within the.rules relating to the 
forfeiture sof shares. EN 
The Oofnpanies Act its forfeiture of 

; but to” givg@ an 


shares on certain groun 
unlimitad or wide:power to a Company to accept 
surrender of shares is op to the. principle 
that a Company can neither buyits own shares. 
nor reduce ite’ capital.except with the permissicn 
of the Court and on such terms and conditions 
as it may impose. s GS ; 

The Companies: Act is almost a re-production of 
the English Act and the liability of a shareholder 
is not taken away either by transfer or forfeiture 
of his shares. - : I 

An entry of forfeiture of shares in the books of 
& Company raises merely a presumption that it has 
been properly made after a resolution.to that effect 
was passed by the Directors, and the presumption 
is inapplicable where there is positive evidence 
to the contrary. , DE: 

A shareholder who has forfeited his. shares 
cannot escape his liability to pay the amounts due 
thereon in cases where thé winding up proceed- 
ings were started before the lapse of'one year 
from the alleged date of forfeiture. It is enough 
if a list of | contributories has been made. It is 
unn to pfove that the list was placed 
before a meeting of the creditors 


The. Companies Act makes it eobligatory on 
a signatory to the Memorandum of Association 


- of. à Company to be. responsible for the shares 


which are shown: as being his inthe Memorandum 
of Association. Ë a TAN e 

A person signed the Memorandum of Associa- 
tion.of a, Company and took the necessary mini- 
mum number of shares required for a , Director 
under the rules. The shares were partly paid up 
but no/share certificates were issued to him. At 
this stage he resigned his Directorship and applied 
to be treated as a holder of a smaller number of 
fully paid up shares but Managing Agents refused 
his application. It appeared that he had also 
taken, parf as Director in proceedings of the 
Company: ° ae . 

Held, on liquidation of the Company, that the 
full number of shares must be deemed' tó have 
been allotted to him and that he Was liable as a 
share-holder to the full extent. M MIRZA Anwap 
Nawazi, In. re, 20 L. W. 74; (1924) M..W. N. 589; e 
(1924) A: L-R. (M. 703 IY 94 


— s. 195--Examination of Director, naturè 
of—Petitioning crédftor, whether can attend—Dis. 
cretion of Court: ` it 
A Court can give- the-conduct of the examina- 

tion of a Director under section 195, Companies 

Act, to a petitioning-creditor where a Liquidator 

refuses to act or has -not means to act, and bas 

discretion to allow a creditor to attend even where’ 
an Official Liquidator has the conduct of the 
examination. But such discwetion ought not to be 
exercised except in very extreme cases.: Such an 
examination 1s & private one and petitioning- - 
creditor and others cannot be allowed to attend, 
particularly when the petjtioning-creditor who 
> ° 


` 


an 


' such powers às he 


— 402 
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geeks to attend is engaged in litigation with the 
Company in liquidation. R Re Moora Dawoop 
Gorron MawuraorURING Co. Lro, 1 R. 384; 
(1994) A.L R. (R) 24 e ` le 3 


Company—Directors, powers of—Dealings with 
strangers, how far bindi Manager acting be- 
ond his authority — Remedy 
. authority of the Directors of a Company 
is defined by the Memorandum of, the Articles of 
Association, and they have no power to go beyond 
the authority given to them, or to undertake any 
transaction outside the scope of the business of 
the Company. k 
A Oompany is liable for all acts done by its 
Directors, even though unauthorised by it, pro- 
vided such açts are within the apparent authority 
of the Directors aad nol po bees the Company. 
Persons dealing bona with a agi 
. Director are entitled to assume that he has all 
purports'to exercise, if they 
are powers which, according to, the constitution of 
the Company, 8 Managing Director can have. 
The Articles of, Association of the Company 
define the power: of Directors as between them- 
selves and the Company, and unleas there is any- 
thing in those, Artigles limitin the powers of 
the Board of Directors in carrying on the ordinary 
business of the Corporation, a third party who 
deals with the Directors or with the Managers 
acting under those powers, however irregularly, is 
protected if he'acte in good faith in his dealing 
with them. . ' . 
` Tf any damage accrues to a Com by reason 
of the having acted beyond his authority 


in the ordinary discharge ol his duties, the 
remedy. of the Company 18 


such Manager, 

and the transaction cannot be set aside to the 
- prejudice of a third party, who has already paid 
h good faith the consideration thereof, which the 
'Qompany has appropria A Rax Baran SINGH 


. MurassıL BAN . f 142 
DEn Wrong done .to Company—Share-holders, 


whether "dam maintain suit— Minority, rights of. ` 


The Court will not interre with the internal 
management of joint stock companies acting 
within their UR and in fact has no jurisdic- 
tion to do 80. t 

In order to, redress 

y orto recover moneys or damages alleged to 
Do dde to the Oompany, the action should be 
* brought by the, Company iteelf, except where the 
persons against whom the relief is sought them- 
‘selves hold and control the majority, of the shares 
in the Company, and will i 
be brought in the name of the Company. In that 
case the Courts allow the share-holders complain- 
ing to bring an action in their own names. < 
. In such an action, however, the plaintiffs cannot 
havea larger right to rehef than the Company 
^tsolf would have ifit were plaintiff, and cannot 
complaid,of acts which are valid if done with the 


a wrong done to the Com- 


approval of the majority of the share-holders, or are 
capable of being co ed by the majority. The 
cases in Which minority can maintain such an 


action ars, therefore, confined to those in which 
the acta -complained of are of -a fraudulent 
e è 2 : 


foi - . 


` INDIAN GASES. e 


mot permit an action to. 


(1994 . - 
Oompany- concld m 


character or beyond the powers of the Company. ^ 
For instance, where the majority gre endeavour- 
ing directly or indirectly to appropriate to them- | 
selves money, property, or advantages which 
bélong to the Company, or in whigh the other 
share-holders are entitled to participate. st 
No mere informality which can be remedied by 
éhe mfjority willentitle the minority to sue, if the 
att when done regularly would be within the 
powers of the Company and the intention of the 
majority of the share-holders is clear. C Granby v. ' 
Puan, 98 O. W. N. 479; (1924) A. L R. (O) 2 
: 3 


` Compromise—rLegal formalities, absence of—- 
Executory - contract—Executed contract—Part . ° 


performance. " "E 

Where the parties have given mutual promises 
but nothing has been done, the consideration is 
not performed on either side. and the contract 
remains merely executory, then unless it is clothéd 
in’ the legal ‘forms which make it binding, it 
cannot be enforced against'either party by the 
other. 

But where parties agreeing ngt to go to law 
and not to fight out their disputes, but by 8 ' 
mutual arrangement, such as. is Iona de- 
scribed, because it more frequen ly -liappens in 
families, as a “family gement,' carry into 
execution their mu promises so that the 
original contract by which they decided to termi- 
nate the disputes becomes an executed contract 
on both sides, and nothing remains to be done 
the parties continuing each in the enjoyment of 
the interest which the ether agreed that he should 
take, the Courts in India, applying the rule of 
equity and good conscience, will not permit’ either 
sparty who has bound himself both -by the con- 
tract and by its performance, to repudiate what he 
has done, and will also prohibit any person claim-- 
ing under him from attempting the same thing. 

A Court which deliberately igmores, or attempts 
to tear up a definite arran. ent doe to: Be 
tween people sui juris and carried into effect, 
will find itself sooner or later confronted witha 
reductio ad absurdum of its own decision. A 
Konm v. GAJRAJ TEWARI, 22A.L J 779; (1024) A. 
L R. (A) 826; 46 A. 847; L. R. 5 A. 568 Civ. 297 


— —-—— of sult. See OiviL PnoogpuRE Cops, O.. 
XXIII r. 3 : j : 380 
— of sult—Counsel, authority of. 


The duty of Counsel isto advise his client out 
of Court and to’act for him in Court and until 
his authority is withdrawn, he has, with regard to 


all matters t properly relate to the conduct of 
the case, ited power to do that which is best 
for his client. The consent of the client is not 


.needed for a matter which is within the ordinary 


authority of Counsel, and if a compromise is 
entered- into by Oounsel in the absence of the 
chent, the client is bound by the compromise. G 
B. N. Sen & Bros. v. CnUN1 LaL Durr & Co., 51 
O. 385, (1924) A. I. R. (C.) 651 611 


gonfession of oo-accused. -See EVIDENOR Act, 
° B. Bh, exo des rm - 8889 
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, Conspiracy, trial for—Overt act—O-fenceLPro- 
ced Proof—Association with conspirators— 
Eroreeutiom, bor AE NS += 
Wh e proof of a 
proof bf the participation of 


the accused in an 


overt act which itself amounts to an offance, the- 


poper course Ís to put the accused on their’ trial 
or that offence. - ` : . 

It is the duty of the prosecution to addyce 
positive evidence of the fact, that an accused 
person was concerned in the commission of the 
offence; it is not incumbent upon them to prove 
the negative, viz. 
not doing what he was expected in the ordinary 
course to be engaged in. MM 

To; convict a person of being one of the parties 
to & conspiracy it is not enough merely to prove 
his association with some of the conspirators. 
C Kari Das Basu v. EurggoR, 39 O. L. J. 151; 26 
Or. L.J 33 I 513. 
Construction of document—Deed of relin- 

qeu omt ownera—Release of share—In- 

itance, right of, whether relinquished. = 

A ‘deed of release, whereby, in consideration of 
the payment of a lump sum of money, one of 
several brothers, “for himself, his heirs, executors 
and administrators” relinquishes “‘all his right, title 
and interest in and to... moveaBle and immove- 
able properties hereunto jointly owned" by them, 
“or to which they might be,entitled hereafter as 
heirs of their father", in favour of the other 
brothers, and whereby the releasor for himself, 
his heirs, executors, and administrators, covenants 
with the said releasees, their - heirs, executors, 
administrators and assigns that "the said. releasor 
shall henceforth have no claire nor hereafter make 


: ` Ë policy; : 
. any claim to any property.whether moveable or , y the clause relating to consequences of failure 


immoveable owned by or in the possession of the 
said releasees, their heira, executors, administrators 
or assignees,” relates only to the relinquishment 
of his claim as an heir of his deceased father and 
as a joint owner of the -properties, and does not 
affect any future right `of inheritance that may 
accrue to him from the death of any of his brothers. 
L Yusar ALI v. ALI Buoy, (1023) A. L R. m. 


Lease—Trees to go with land—-Tenant, 
whether owner of trees. i 
An agricultural lease of land which could not 
be cultivated until the trees standing oh it were 
düt,- contained a stipulation that the trees and 
shrubs standing on the soil should go with the 
land: ' : 
. Held; that the ownership of the trees and shrubs 
passed with the land to. the tenant. 
Sonast,77°N. L. J. 59; (1924) A. L R. (N.) 96 479 
—— Transfer, whether lease or mortgage—Test. 
The sole: criterion to determine whether & 
transfer is a l or 8 mortgage, is to eee whe- 
ther it is made.to secure the re-payment of a 
debt and whether there is a power of redemption 
Tegerved to the transferor either expressly or 
impliedly, ‘Pat Banat PANDEY v. OHANDRIEA Rat 





i3 s Te 192 
Contract, exeoutory—Executed contract—Part 
parformance. See OoMPROMISR 297 


primary and secondary, how enforceable. 


GBNERAL INDEX, `` 
iracy ‘depends upon 


* regard 


that at the time alleged he was : 


N Ganpati 7. - 
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pay the amount due, "with the interest, it any, 
agreed upon. Any further contract to be binding 
on the promiser, if he breaks this contract, js, 


the fulfilment of the primary contract: O MAHABIR 
PRASAD v. MoHAMMAD Mostara Kuan, 10 O. & a., 
L. R. 866 e ' . 92 


° Public poliey—Compromise decree—Family 
arrangement—Agreement to adopt--Forfeiture 
clause if no adoption—Penal clause. : ' 


Agreements to marry daughters or adopt sons 
for consideration are opposed t$ public poliey if 
they tend to a conflict of interests and duties of 
the parties thereto. lh ye 

The parties to a suit, in order to settle a family 
dispute regarding certain property “entered into a 
compromise under which the defendant was to 
&dopt the plaintiffs son within two months and 





‘enjoy the suit properties, but if he failed to adopt, 


he was to have only one-half of the entire 

and was to deliver the other half to tho PADE 
iff. A decree was passed in accordance with the 
compromise, but the defendant refused to adopt and 
sued to set aside the razinamah decree on the ground 
that the provisions compelling . adoption were 
opposed to public flicy and thie it contained a 
penal clause: _e@ š 

Held, that (1) the razinamah was a r 

and equitable settlement of famil dipole Du 
therë ` was no conflict between the ihterests and 


duties of the parties, and that, therefore, the provi- - 


sion as to adoption was not opposed to public 


to adopt was not penal. M PENUMATSA BUBBARAJU 
v. INDUKURI NARAYANARAJU : . 


Contract Aot (IX of 1872), s. 16— Undue infu- 
ence—Creditor dominating will of-debtor—Hard 
and unconscionable transaction— Relief. 


. The pro of the .defendant who was a 
pardanashin lady was about to be put up to aale 
and she approached the plaintiff with a view to ob. 
tain a loan ineorder to save her property from 
being sold. The pletmtit pranie to lend her 
the necessary amount on comparetiv terms, 
but failed to advance the sum by the due on which 
it was required and the ‘defendant had to obtain 
further extension of time from the Court in which 
execution with regard to her property was pend- 
ing. On the last datë to which the proceeding 
were adj , Bhe executed a mort of the 
property-in favour of the ‘plaintiff agreeing to pay 2 
per cent. per mensem interest with 3 moñthly rests, 
and also ing to a condition of foreclosure: ` 

Held, (1) that the terms of the mortgage were 
hard and unconscionable; ^ - . ^ 

(2) that the defendant had agreed to'the terms in 
& state of helplessness brought abqut by the tactics 
of the plaintiff, who had -first promised. her a loan 
on easier terms and thereby preventeé her from 
having recourse to other money-lendérs ; 

(3) that the plaintiff was in a p8aition to domi- 


jn bonds securing the payment of money, the @ nate the will of the defendant and the transaction 


' contract regarded as primary is the promise to 


ee 


having been brought about by- the exercise of 


as € secondary one inténded to secure - 


56 - 
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Contract Aot. -contd. I SU M 


undue influence should be relieved, aghinst. O, 
GuansHiam Das v. Massini Magram Bust, 10 O. & A. 
L. R. 012; 110, L.J. 523; (1924) A. I. R. (92 423 
: u . 
— ——— 88. 16, 74—Agriculturist —Hard and un- 
*onscionable bargain— Burden of proof —Interest, 
excessive vate of, effect of —Statutes, &onsiruction 
of. + ° 


The law casts a veil of protection upon ignorant 
agriculturists, just like pardanashw ladies, when 
they deal with professional money-lenders. A 
creditor who seekgto obtain the benefit of a con- 
tract with an agriculturist must prove every, fact 
establishing the perfect good faith of the transac- 

` tion and its consideration. 


. The mere reading of the contents of a bond 
before a rustic debtor would’ give him no mental 
cognition of the effect which the stipulations 
contained in the bond would have on his interest. 
Its the duty of the Courts in- India to enforce 
the letter of law, howevertechnical it may 
- be, against obviously harsh and unconscionable 
bargains. . 
' fhe - exploitation of the necessitous, of the 
careless and. inegperienced, i a trade to be ex- 
tirpated in the interests of the whole community 
` as contrary to individual mérality as well ‘as to 
ublie policy. 
d An cave rate of interest may of itself be 
evidence that the transaction is harsh and unton- 
sciónable, particularly if it be unexplained. If no 
justification be -established, the 
dens into a certainty. I 
Oourts of law ought not to be alert in placing a 
restricted’ construction upon the language of a 


remedial Act. N Grasr v. GANGABIBSAN. 239 
— s. 16, cl. (3)—Undue influence— Burden 
of proof. 


o establish a case of undue influencé, the 
person setting up such a case must prove that the 
rson who is alleged to have exercised undue 
influence over another was in & position to 
dominate the will of and os his influence 
over that other, and that in fact he did influence 


tle latter. B SurppuBAr RUDRAGAUDA DESAI v. 
NinaPAGAUDA DBHaRMAGAUDA, 26 Bom. L. R. 622, 
(1924) A. I. R. (B.) 457 i .616 


8. 23. See PRE-EMPTION, CONTRACT oF 
. ‘ I : 390 
—— —s. 24—Agra Tenancy Act(U P. IT of 1901), 
` a. 80 (2)—Money-bond-+Covenant for mortgage of 
cultivatory holding—Suit on bond, whether main- 
- tainable. i 
A suit for recovery of money is maintainable on 
a money-bond executed by the holder of- & 
eultivatory-. holding, with a covenant for a 
usuhuctuary mortgage of the holding on default 
of payment. In such a case, the whole contract 
is not illegal asghe mortgage which is illegal 
under the Agra Tenancy Act, is to come into exiat- 
ence on the lsreach of.the personal covenant, A 
JARBANDHAN v. Bapnr, 45 A. 621; (1924) A, L R. (AQ 
80; 21 A. L. J. 480 
° 


. - J 19 :or from. the date of default, . 


INDIAN CASES, ^ š 


019 , 


presumption - 


1924: 
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B as os , 

s. 24— Agra Tenancy Act (U. P. II o ` 
1901), 8. 20 (9)— Mortgage of occupancy holding— 

Covenant to re-pay, whether enforceable—Pari de- 

licto, doctrine of. E 

A mortgage of an occupancy holding.under the 
Agra Jenancy -Act is ilegal and the Courts. 
would refuse to recognise thé transaction in any 
way, even by allowing g suit for the mortgage- 
money on the basis of & personal covenant in the, 
mortgage : i 

Once it is established that the parties.are in pari 
delicto, the Courts will not assist an illegal trans-. 
action in any respect, that is, the person who 
asks the Court to do something will fail. A Daya 
Raw v. THakURI, 22 A. L.J. 506; 46 A 022; (1921) 
A.I R. (A.) 688; L. R. 5 A. 170 Rev. * 21 


————— 8, 37. See PRE-EMPTION, Oonrracr or 
. i 390 
— s. 39. See VENDOR AND PuncHasER 260 


—— s. 39—Vendor and purchaser —Agreement 
to sell—Price paid—Sale mot effected —Vendee's 
remedies —Jurisdiction of Court —Suit for refund - 
of ie a a uapa Cguse Court, jurisdic- 
tion of. s; i d 
If a person, agreeing to sell his land, receives a 

sum of money from another but afterwards refuses 

to perform the contrast the latter is not bound to 
sue for specific performance of the contract or 

for its rescission. He is entitled under section 39 

of the Contract Act to put an end to the contract 

and on his doing so, the owner of land is bound 
to restore the purchase-money paid to him. 

- A suit for recdverg of such money is of à small 

cause nature. M Sounpara 'THEYAN V. ANANTHAN 





- Karani, 90 L, W. 056; 35 M. L. T. 116; (1994) A. T. 
ena 122 


R. (M.) 903 


————— $8. 69.- See Bombay, VILLAGE PoLicg Act, < 
8. 3 I vn 30 


————— 8.70. See MogtaAGR—SUBROGATION 854 
9. 73. See LEB80R AND LESSEE 757 
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8. 74 —Principal repayable within specifi- 
ed time without interest—Stipulaticn for exorbit- 
ant interest on default—Penalty—- Reasonable com- 
pensation—Enhanced interest to run from date , 
of default or from. date of transaction—Distinc- 
tion, whether material. - ; 

A mortgage-deed provided for exemption of 
interest if the principal was re-paid within a 
certain time but on default the interest was to 
be chafged at 37} per cent. per annum compound- 


Held, that the stipulation to pay 374 per cent. 
per annum was one by way of penalty within 
the meaning of section 74 of the Contract Act 





8. 74. See BOND, 8UIT ON. 


- &ble with six monthly rests: 


: and the mortgagee was not entitled to more than 


123 per cent per annwm- compound interest by 
wav of compensation. 

The provisions. of section 74, Contract Act, apply 
equally whether the enhanced. interest has beene 
stipulated to run from the date of the transaction 


^S 


Seve c. 
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In order te attract the provisions of section 74 
of the Contract Act, it is-immaterial whether the 
principal was re‘payable with or without interest 


in the first instance. O MAHABIR PRASAD v. MUHAM- , 


`MAD Mustava Kaan, 10 O. & A. L `R. 868. 92 


88. 160, 161—Bailment, contract of—Loss 
or destruction of bailed property—Bailee, yes- 
ponsibility of —Burdemof proving proper care. 

, Tres lies where the bailee has destroyed 
the bailed.property or. lost it, while where the 
bailee has been guilty of a.conversion of the 
bailed property either by a user of dit in a 
` different-manner ‘or for a différent purpose from 
that agreed upon or by failure to re-deliver it or 
-to deliver it over in accordance with the terms of- 
the contract, the bailormay sue him in trover. 
` Proof of loss or injury establishes a sufficient 
prima facie case against the “bailee to put ‘him’ 
upon his defence; where chattels are delivered 
to a bailee in good condition and are lost or are 
. not returned or are réturned in a damaged state 
the law presumes negligence to be the cause, and 
casta upon the bailee the burden to show that the 
loss is due to causes consistent with due care on 
his part. C Kusu KANTA v. OHANDBRBA KANTA, 28 C.W. 
N. 1041; (1924) A. I. R. (O.) 1056 °. - 151 


— s, 188, 251—Arbitration Act (IX of 


1899),5. 8—Arbiration—slward, application to - 
file—Jurisdiction— Partnership — Reference | to 
arbitration—Partner, authority of—Karachi 


Import firms, custom of—Nomination of arbitrator 
—Abandonment of reference—Fresh nomination, 
whether can be made—Breach of contract— 
„Damages— Rate of exchang@.. - eee 
.. A contract for the purchase of goods entered into 
at Peshawar between two firms carrying on 
business at Peshawar was headed “Contract for 
Harbour Delivery Terms", and at the foot of the 
-contract were the words “Fiee Karachi Harbour”. 
The purchasers were responsible for the clearance 
of the purchased gods on their arrival at: Karachi, 
and were to be responsible for-any loss or-dama 
- to the goods from the date of their arrival in the 
harbour. -They were, also liable to pay import 
duties;and Municipal dues. Disputes arose be- 
tween the parties and-the matter was referred to 
arbitration in pursuance of a clause: in the contract 
. by the sellers at Karachi. On an award having 
been made, an-application was made to the Karachi 
Court to file the award. The purchasers objected 
that the Karachi-Court had no jurisdiction : 
Held, that as the parties contemplated -the 
performance of the contractin Karachi, a part of 
the cause of action arose in- Karachi, and the 


° Karachi Court ‘had, therefore, jürledictien to file ` 


ihe ward. ^ e x A t 
Ordinarily one partner has‘no- power, in the 
absence of special authority, to bind the firm by 
a submission to ‘arbitration, but section :2?51, 
Contract Act, provides that each partner- who does 


uny act necessary for or usually done in carrying .' 
business ofsucha partnership as that-of 


on 
which he is a member ‘binds his: co- to 
the: same extent as ifhe were their agent duly 
appointed for that purpose, and section 188, Con- 
truct Act, gives an agent, having authority to carry 


us M z . 


| GENERAL INDEX: < 
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Contract Act—concld. d Y 
on & busifess, power to do everything necesaat Tor 
. the purpose or usually done'in the y 
ducting such business. -` 


custom of importing firms not to do business with 
any firm unless:'the latter agrees to refer matters 
in dispute,, if any, to arbitration, and the Court 
i erefore, presume that an agent or parin Timer 
* of a firm dealing with importing fade arachi 
‘has authority to bind the firm by agreeing to refer 

disputes to arbitration.’ 1 I Ue 
here a proposal to refer'a dispute to arbitra- 
tion and the nomination of,an arbitrator are 
abandonéd owing toan ‘assurance by the opposite 
party that-the-matter will be amicably settled, but 
‘a reference becomes necessary subsequently, sec- 
tion 8 of the Arbitration Act has no-application-to 
the case, and afresh nomination.of:an afbitrator 

may be made. š = 

rdinarily, the -yate of exchange must be 
calculated on the basis of the rate prevailing on 
the due date, asa plaintiff cam sue immediately a 
"breach takes place, and the ‘law will in general 
‘take no account of the delay in-bringing a suit toa 
hearing., S Kuatsa BROTHERS AGENOY-v, HARIRAM 
Sriram & Co., 17 S.L. R. 164; (1924) A. I. R. (8.) 29 
° . 539 

—— —— 8. 239— Partnership—Company promot. 
‘whether partners, * - 4 PERN promoters; 
Persons, ‘who are working to 
-company, although they iritend. 
- bers of the v arid after its formations, are not 
partners, if this be the only relation between them, 
‘They are,'it is ‘true, engaged in a common object 
and that object. is ultimately to acquire profits 
but their immediate object is ‘the formation of the 
Company. O Wittias Rows RAE v.Lxwis PuaH 
Evans Puan, 39 O; L: J..537; (1924) A. I. R. (O.) 940 


ther to form-a 
to become mem- 


- '9 
- 8. 251. See Contract Act, s. 168 $29 
Contributlon—Jéint tort-feasors—Failure of 
"common defence. 


Joint defendants cannot’ be treated as joi Š 
feasors merely 'because' they fail in a sone 
defence to the suit, anda suit for contribution’ 
among them is shaintainable. - 2 

ques :— Whether there can be-a decree for con- 
tribution among joint tort-feasors ? «M -RAJAGOPALA 
AIYAR v. THATHAYYA ARUNACHALA: IYER, 20°L.- W:- 900: 

“AT M. L J..305, (1924)-M. W. N.'676; (1994) ‘AT. R 
(ML) 829 iue ya. eZ 

NOM UNE i ME eds by one co 
owner—Interest, whether payable— 

AXXIIof-188) | * I D UR id 

Vhere-a co-owner ‘has appropriated fhe, profits 


- ‘of the joint property-for a’ number of -Years,-he is 


‘liable, -on- ‘equitable grounds,.io pa te 
thereon to his co-owners. `Pat. ped Bde 
Prasan Misrg, 3 Pat. 311; (1924) A. T. R. (Pat.) 633 
Separate “enjoyment of 372 
ment, effect of—Arrangemenk whether ca: 
disturbed. dus UE 
In law each joint owner of an esf&te 


is 
¿as having a joint; proprietary right ee 


in the whole 


* estate, Chat, however, is merely a right and puit 


EI CM 


parcels by agree-^ 


, courge of con- ` 


The Court, would take judicial notice of the - 


e ° 
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ndt.be confounded with-the manner cf enjoying 
that right; it operates in strict law to prevent a 
co-owner from setting up a claim to any parcel as 
. his exclusive property during the continuance of 
the joint ownershif. But where to-owners, by* 
arrangement, either tacit or express, take up 
@xclusive possession and enjoyment `of different 
parcels of the joint property, without" such defini- 
tion or severance of interest as would amount tt 
partition, the Court will not interfere with the 
arrangement at the instance of one co-owner dur- 
ing the tenure in common, and will do so only on 
partition so far as may be necessary to make 
an equitable dividion of the property C Kaurs- 
WARI Dasya v. SiSHURAM Duka, 39 O. L. J. 414; (1924) 
A. LR (O) 792 229 


Copyright Act, 1911, (1 & 2 Geo. V, 0.46), 3.1 
(1)—"Original", meaning of--Copyright, nature 
of—Infringement, what constitutes —Abridgment, 
what 1s—Prracy, how effected. 


_ An abridgment of an author's work means a 
statement designed to be complete and accurate 
of the thoughts, opinions, and ideas by him ex- 
pressed therein, but set forth much more concise- 
ly in the compressed language of the abridger. 

A publication the text of which consists of a 
number of detéhed passag@ selected from an 
&uthor's work, often not comtiguous, but separat- 
ed from those which precede and follow them by 
considerable bodies of prit, knit together by a 
few words so as to give their passages, when 
reprinted, the ap ce as far as possible of a 
continuous narrative 18 not ap abridgment at all. 

Copyright is & statutory right k 

"To secure copyright it is necessary that the 
labour, skill and capital expended should be 
sufficient to impart to the product some quality 
or character which the raw material did not 

and which differentiates the product from 
the raw material. 

Any new and original plan, arrangement or 
combination of material will entitle.the author to 
copyright therein, whether materials themselves 
be old or new. 


Whosoever by his own skill; bour and judg- 
ment writes a new work may have a copyright 
therein, unless it be directly copied or evasively 
imitated from another's fone 

To constitute piracy of a copyright it must be 
shown that the original has been either sub- 
stantially copied or 8o imitated as to be a mere 
evasion of the copyright. *  . 

The word ‘original’ 9 section 1, sub-section (1) 
„of the Qopyright Act, 1911, does not mean that 
the work must be the expression of original or 
inventive: thought. Copyright Acts are not con- 
cerned with the_origin of ideas, but with the 
expression of thought; and in the case of ‘literary 
work,’ with the expression of thought in print or 
writing. The originality which is required re- 
lates to the expression of the thought; but the 
Act doef not reqtire that the expiession must be 
in an ori or novel form, but that the work 
must not be copied from another work—that it 
phould originate from the author. ° 

° š 


INDIAN CASER.- 


Copyright Aot, 1911—coneld. 


What is the precise amount of the knowledge, 
labour, judgment or literary skill or taste which 
the author of any book or other*compilation must 
bestow upon its composition in order to acquire 
copyright in it within the meaning of the Copy- 
right Act of 1911 cannot be defined in precise 
terms In every case it must depend largely on 
the special facts of that case, and must 1n each 
case be very much a question of degree. E 

It is, aa far as copyright in the written words 
i$ concerned, immaterial whether they be wise or 
foolish, accurate or inaccurate, of literary merit ` 
or of no merit at all. P. C. MACMILLAN & Oo. v 
Coopgr, (1924) A. I. R. (P. C) 75; 19 L. W. 299; 26 
Bom. L. R. 292; (1924) M. W. N. 308; 28 O, W. N. 
613; 48 B. 308; 22 A. J. 473; 2 P. L.R 137; 46 


M. L. J. 637; 51 I. A. 109 101 
Co-sharer, insolvent. See AGRA TENANOY ACT, 8. 
193 (a) 403 


Joint land— Exclusive possession —Dental 
of title—Ouster—Mesne profits —Cultivating pro- 
ts. 


In the absence of a denial pf title or ouster, & 
co-sharer is not liable for mesne profits or oulti- 
vating profits, fnerely because he has taken ex- 


. clusive possession of and enjoyed profits of a 


portion of joint land, I! 
Mere exclusive possession of a portion of the joint 
roperty when there are sufficient portions available 
or the other co-sharer is not an ouster or denial 
of title of the other co-sharer. N Buaaal v. Bus 


Costs of claim petition. See Orv PROCEDURE 
Cope, O. , r. 63 89 


Court Fees Act (VII 0f1870), s. 7 (xl) (oC). 
See SUITS VALUATION ACT, 8. 1 


———Sch. I, Art. 1—Cross-objections— Court-fees 

—Revenue paying land. 5 

Under Art. 1, Sch. I, *of the Oourt Fees 
Act a cross-objector must pay an ad valorem fee 
according to the value or amount of the subject- 
matter in dispute. Such value, in the case of a 
revenue paying land is to be calculated according 
to the jurisdictional value of the cross-objections 
and not in accordance with section 7, clause (v) of 
the Court Fees Act. A ISHDATT TBWARI v. TAMESH- 
WaR TEWARI, 45 A. 537; (1924)A.I.R. (A) 175 780 


—— ——— Soh. II, Art. 17—Declaration, suit for— 
Decree, subject to payment of certain sum—Appeal 
—Court-fee payable, 

It ig not contemplated by the Legislature 
that the Court-fee payable on part of a whole 
claim in appeal 1s, in the absence of an express 
direction to the contrary, to exceed the Court-fee 
payable on the whole claim. 

A suit for a declaration that a certain alena- 
tion made by the plaintiffs father should not be 
bindi upon his 1ieversiopary interests was 
decr by the lower Appellate Court subject to 
the condition that a certain portion of the con- 
sideration for the alienation would constitute o 
valid charge on the property. The plaintiff filed * 
& second appeal: x C 


ee 


° 
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Court Fees Act—conceld. ! Criminal Procedure Code—contd. . ` 
Held,* that the Court-fee payable on the Once a. Magistrate has taken cognisante of a 
memorandum of appeal was the ed Oourt-fee case, his powers of postponement and adjourn- 


for declaratory relief, and not an ad valorem 
Court-fee*on the sum which had been held to 
constitute a valid charge on the property by the 
.lower Appellate Court. L HAREHAGWASN V. AMAR 
SINGH, 5 ie 137; (1924) A. I. R. (L ) 530 332 


Criminal Nabillty+-Corperation, whether can ebe 
prosecuted—Karachi Port Trust By-Laws—Goods 
arregularily landed, removal of. i 


Itis only ina limited class of cases that a 


Corporation can commit an offence. These must be 
cases in which mens rea is not essential and in 
which it is ; possible for the Court to pass a sentence 
of fine only. It is also necessary that the act 
charged against the Oompany should be. one 
which i8 contemplated in the Charter or Articles 
of Corporation as being capable of being performed 
by the Oorporation, or must be intimately con- 
nected with its statuto or legal obligations. 

Under’ By-law 6 of the Karachi Port Trust 
Bye-laws, all goods even if originally irregularly 
landed must be removed when the stores are 
called upon to*so remove. 8 PUNJAB NATIONAL 
BANK v. BUNDER Insproror, KARACHI Port TRUST, 
16 8. L. R. 169; 26 Or. L. J. 137 697 


Criminal Procedure Police case, whether has 


" nce. " 

. There is no foundation for the view that a Police 
case is to have precedence over a cross-complaint 
case, because it is a Police case. The two cases 
should ordinarily be tried simultaneously and 
contemporaneously, but «should be dealt. with 
wholly separately from each other, each on its own 
merits and upon the facts and circumstances ap- 
-pearing therein. C SHEIKH BAHATAR v. NoBADALI, 
28 C. W. N. 487; (1924) A. I. R. (O.) 634; 26 Or. L. 
J. 65 625 


Criminal Procedure Code (Act V of 1898), 
89:61, 167, 169, 173, 190 (1) (b) 344— 
Detention of accused—Procedure—Cognisance of 
case on Police report—Cognisable and non- 
cognisable cases—Police report, what is. 

At the expiration of the maximum period of 
15 days’ detention of an accused person.and the 
additional time necessary to bring him before a 
Magistrate allowed under sections 61 and 167 of 
the Oriminel Procedure Code, an accused person 
must either be released by the Police under sec- 
tion 169 of the Code, security for his appearance 
if and when required being taken, or the Magis- 
trate, empowered in that behalf, must either take 
cognizance 1f he has before him a Police report 
(which ordinarily would be a reportin the form 
laid dows in section 173) which he thinks 
makes out a prima facie case or he must release 


A Magistrate is em 

(1) (b) of the Criminal Procedure Code to take 

cognizance’ both of qpgnisable and non-cognisable 

offences, upon a report such as is mentioned in the 
section. - 

The use of the words “Police report' in sec- 

tion 173, Criminal Procedure Code, does not restrigt 

° gection 190 (1) (b) merely to non-cognizable offences. 


ae 3 


wered by section 190 ° 


ment are regulated by section 344 of the Criminal 
Procedurę Code. C BHOLANATH Das v. EMPEROR, 
28 O. W. N. 490; (1924) A. L R. (0.) 614; 26 Or. 
L. J--68 . e 628 
——L_ 88. 107, 350— Proceedings under s. 107 

—Magistrates, change of—Right to have witnesses 

re-heard—Criminal Courts! duty to hear argue 

ments. 

The provisions of section 350, Criminal Proce- 
dure Code, apply to summons cases as well as 
to warrant case. Therefore a person against 
whom proceedings are taken under ‘section 
107 of the Code of, Criminal Procedure has 
aright to demand that the witnesses or any 
of them may be summoned or re-heard when 
the Second Magistrate commences the proceedings 
on the first ceasing to have jurisdiction. 

A Court is bound to hear arguments, if offered, 
in every criminal trial or proceeding. O Bars 
Natu BaH v. ExrzRoR, 10 O. & A. L. R. 1017, 25 
Cr L.J! 1380 . 340 
— s8. 110—Security.to bè of good behaviour 

—Duty of Court—Prosecutton witnesses inimical 

to accused —Large number of defence witnesses— 

Security, whether should oe demanded. 

In cases arising out of security proceedings the 
Courts ought t? approach the consideration of the 
case in a fair way, having regard to the interests 
not only of the prosecution but also of the accused. 

P i were taken agaifst the accused 
under section 110 of the Oriminal Procedure Code. 
It was found that he carried on extensive cultiva- 
tion and a‘money-lending business. The witnesses 
who deposed against him were mostly his enemies 
or were hostile to him A large number of wit- 
nesses deposed to his good conduct: . 

Held, that the accused was not proved to be a 
Een who should be bound over to be of 

haviour. O Gur DAYAL v Emperor, 9 O. & À. L. 
R 918; 26 Or. L. J. 659 : 659 


—— 88. 110, 117 (4)—Security proceedings 
—Information to be supported by evidence— 
Several suspects—Joint nquiry—Separate find- 
ings, nec&sity of. 

The powers conferred by section 110 of the Cri- 
minal Procedure Code should be exercised only 
when the information is precise and is supported 
Ej the subsequent inquiry by satisfactory evi; 

ence. ` 


Though it Ps permissible under section 117, 
clause (4) of the Oyiminal Procedure Code, to 
hold a joint enquiry against several suspects, 
associated together in the matter under inquiry, 


- it is incumbent on the Magistrate to consider the 


case of each suspect individually on 1ts own merita 
and to come to a separate finding in respect of 
each of them. $ Kuaizo v. Empsror, 26 Cr. L. J. 
337 I . 337 


- 88, 112, 123—Security demanded for 
more than one year—-Procedure—Sessions Judge, 
duty of—Imprisonment, commencement of—Pe- 
riod spent on barl, whether can be excluded— 
Description of aecurity— Object of provisions, " 

° 
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| ‘When -a Magistrate acting under Ohgptéf VIII 

ofthe Criminal -Précedure Code directs that the 
accused person should give security for more than 
one’ year, an appeal from his order d lie: to 
the District Magistrate, and, if such an appeal is 
filed, ghe Sessions Court would not p under 
. section 123 of the, Criminal "Procedure -Ooede 
until the appeal is disposed of. Should, how- 
ver, -noappeal ‘be filed within the period of 
imitation, then the Sessions Court would pro- 
ceed-urider.the section. It should not, however, 


treat the matter as' it would a regular appeal, ` 


The section contemplates more of administrative 
than -judicial functions to be exercised by the 
Sessions Judge, who-should, however, hear both 
the accused person -and the Orown and Bee, at 
any rate, whether there are substantial grounds 
for demanding security; but it is ‘not necessary 
for him to write .a judgment as ‘if the matter 
were an appeal. 


The imprisonment under Chapter vi of the 
'Orimirial "Procedure Code runs from the date of 
tlie ‘Magistrate's order, and is not suspended dur- 
„ing thé time spent on bail Section 123 of the 
Criminal "Procedure Code, however, gives the 
Sessions Judge: power to make such order in 
the case as'he think? Ld and thefe may be cases 
in. which it may be desirable ractically to 
enhance the sentence passed b the istrate. 
In such cases.the Sessions Judge would have 
‘jurisdiction to qxclude from the computation of 
the period of imprisonment the period spent by 
thie person on bail It is, however, 
undesirable to adopt this course without special 
reasons. 

The object of Ohapter VIII of the Criminal 
Procadure: Code is penal served even when an 
accused is on bail for a long time, for it is not 

to be supposed that a m who is on bail will 
bo likely to commit fresh crimes during the period 
"he is on bail. 

-The provisions of "Chapter VIII of the Oriminal 
‘Procedure Code are not intended to'punish but 
to.prevent crime, and it is'not permissible -to 
limit the security or the amount: of the security 
to such descriptions that it is impossible for the 
accused to furnish them, thus Tem: ering it certain 
that he will be committed to jail. S ALLAHDAD v. 
“Empznor, 17 Se L. R. 160, (1924) A. L. R, (S) 120; 
26 Or: L- J. 179 883 


* — —— 3. 183— Public nuisance— Branch of tree 
15} feet above road—Enquiry eunder section, 
nature of. 

Having regard to the nornml traffic of a country 
toad, a branch of a tree 15} feet above the level 
ofthe road; ‘cannot be called an unlawful obstruo- 
tion - -within the:meaning of 'section 133 of the 
Oriminal Procedure Code. 

-' Section 133 of the Criminal Procedure Code deals 

with the-condition of things at the time when the 

enquiry ig held. If at such a time a house or a 

branch’ of adree is jikely to foll and thereby 

encanger the lives of passers- by, action under the 

section is justified, but the section is not meant 

to: 'apply to what:may happen at some indefinite 

time in the future, or under quite abnormal cir- 
. 
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cumstances. A GOKUL v. EMPEROR, 22 A. Z. J 436; 
(1920) A. I R. (A) 891; 26 Cr. L. J. 1Q1; ° L. R. 5 À. 


e £ 


`84 Cr. `. 664 


—— 8. 145—0rder striking of DEBER. 
whether | legal -- Gourt, duty of—Apprehension 
of breath of peace. 

An erder striking off a case under section 145 of 
fho Criminal Procedure Code without making a 
final order as contemplated by law is wholly illegal. 

There must be some material before the Magis- 
trate to coms to the conclusion that there is no 


apprehension of a breach of the peace. Pat 
Sasru SaRU w. NATHUNI THAKUR, g ) Pat. 231; 
(1924) A. I. R. (Pat ) 689; 26 Or. L. J. 105 665 ` 


—————:8. 145, proceedings under—-Likelihood `of 
breach of peace—Magistrate, duty of. Š ` 
‘In order to assume jurisdiction under section 


M. Criminal Procedure Code, a Magistrate has 


to satisfy himself about the likelihood of a breach 
of tha peacs. Hə must exercise his own judgment 
upon materials placed before him and must arrive 
at a conclusion as to whether there is a .likeli- 
hood of a breach of the pedce. Ha would not >be 
justified in acting merely upon the expression ‘of 
an opinion by the Pélice’and if by exercising his 
own independent judgment ‘he comes to the 
conclusion that there is a Jikelihood of a’ braach of 
the peace, it. is his duty to assume jurisdiction 
under section 145 although the Police is of opinion 
that there is no such likelihood. 

If, in the proceedings so drawn up, a reference 
ds mada to the Police report or to the petition of 
& party and these documents . state that there is 
no likelihood of a breach of-the peace that 
circumstance will not.by itself take away the 
jurisdiction of the Magistrate to initiate pro- 
ceedings under section 145, if he is satisfied that 
there is a likelihood of the breach of the peace. 
Pat Ganca BranuN Sines v. Raso Onavpurt, (1924) 
‘Pat. 83; 5 P. L.T. 252;-(1994) A. b“ R. (Pat) 787; 
26 Cr. L. J. 133 ` "693 


—  —— 88. 145, 256, 342 aes Dispute as to 
inumoveable property—Partres whether in position 
of "accused —Oath, administration of—Enquivy, 
nature of. 

None of the. parties litigating under section’ 143 
ofthe Codeof Oriminal Procedure can, be called 
an accusad person and consequently the provisions . 
of saction 342 (4) of the Code, that no oath shall 
bo administered to an accussd .person, do not 
prevent their examination on oath. 

An enquiry wunder section 145 of the Code of 
Criminal Procedure is of a-quast civil nature 
and neither the. procedure of warrant cases nor that 
of summons cases applies, section 356 Oriminal 
Procedure Code, prescribing the manner in which 
evidence in such cases is to be recorded. Q 
MOHAMMAD AYUB v. SARFARAZ AHMaD, 9 O. &'A, L. 
R. 514: 23 Cr. L.J 70 "630 

8. 146. See OII PRocEpURE Cons, 8. 2 

+ (12) M 529 i 

—-—~ s. 162—Statement to Police, when ad- 
missible—“If duly proved", significance of—Pur- 

epose of weing such statements —Evidence Act t 
of SM 67, 155. ; 


P 


+ 
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The words “ig duly proved" in section 162 of 
the Criminal Procedure Code clearly show that 
the record of*the statement- cannot 
in evidence straightway but that the officer 
béfore whom the statement was’ made esbould 
ordinarily be examined as to any alleged atgte- 
ment or omitted statement that is relied upon by 
the aecused for the purpose df contradicting the 
witness; &nd the provisions of,section 67 of the 
Evidence Act apply to this case, as well as to 
any other similar case. ' 3 


A Police statement can only be .used for one 


purpose, and that is by the accused to contradict 
& prosecution witness iñ the manner provided by 
section 145 of the -Evidence Act of 1872. 
Virgo Baru KHARAT v. Emprror, 26 Bom. L.R. 
965; (1994) A. L R. (B) 510; 26 Or. L. J. 223 1007 
— 88. 167, 169,173. See CRruIKAL Pro- 
CEDURE Copz, 3.617 >. osoo Y 628 
———— 88; 173, 190—Cognizance of offence, 
meaning. of— Police rèport, what is—Magis- 
trate taking cognigance of offence on Police re- 
port—Action agatgst persons got mentioñhedan 


report. 2 "d PS a 

Under section 190 of +he Criminal Procedure 

cognizance of an offence ., 
i dew ore 


Code, a Magistrate takes 
and not of the offender. 


Taking cognizance of ‘a case does not involve 
any formal action, or action of .any kind, but 
occurs as soon Bs a Magistrate, as such, applies 
his mind to the suspected commission of an 
-offence. ; £o 

The fact that the Police in &' report submitted 
under section 173 of the Criminal Procedure 
Code have not mentioned all the parties concern- 
ed in the offence which has been sent. up for 
enquiry, does not debar a Magistrate from taking 
action against persons other than those men- 
tioned in the Police report. Once a Magistrate 
has taken cognizance of a case and proceeds to 
deal with the evidence brought before him, it 18 
his duty to see that justice is done with regard 
to any other person that may be suspected of 
being concerned in the offence. His action against 
such Parsons ue fall under section 190, clause 
(b) and not clause (c) of the Code. i : 


The words “a Police report" in section I90 
(b) of the Oriminal Procedure Oode do not mean 
a’ Police report as laid down in section 173 of 
the Code. 'They.include & Police report of any 
description authorised by the QCode. $1 Mangag-v. 
EaPmgoR, 178. L. R. 150, (1924) A. L R. «S ) 71; 
300r.L.J Bl. - 7. €. - 888 


88. 177, 179, 180, 53i—Bigomy and 
abetment of bigamy, where triable— Order of com- 
mitment—Sessions Court, jurisdiction of—High 
Court, when can interfere. 

. An oe ce of bigamy ise only triable ina Court 
which has territorial jurisdiction over the place 
where the offence wag committed. Ik 


e Persons accused of abetting the commission of 
bi y are only triableby the Court within whose 
ferritorjal jurisdiction the-abetment takes place. 


ae 
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Grithinal Procedure Oode—eontd. — .. 
A point of jurisdiction can be .raised at any 
stage. Í s MES. M 
` An order e of  committa to the Sessions 


Court is an order ,under section 531 of the: 
* Oriminal Procedure Code. ° 
The High Court ean interfere in revision to set 
‘aside an order of committal to a Sessions Court 


* which has no jurisdiction to try the offence com-; 


mitted. Pat BHAGWATIA v. EMPEROR, 3 Pat. 417; 20^ 
Cr. L. J. 49 oe : 577 
—— —— ss. 179, 181 (2)—Griminal breach of 
, trust—Offence, where triable. . j 

Section 179 of the Criminal Procedure Code 
does not apply to questions of the jurisdiction of 
Courts to try offences of criminal breach of trust. 

Complainant charged ..the accused with an 
offence under section 406 of the Penal Code on the 
allegation that at the instance of accused No. 1 
who was in collusion with accused No. 2, he (the 
co.uplainant) made over a certain sum of money to 
the latter in the Kangra District for payment: to 
his firm atHoshiarpore, and that the money had: 
n dishonestly appropriated by both the ‘accus- 


Held, that undergsection 181 @) of the. Crimi-- 
nal Procedure Code, thg 
triable only-in the Rangra District. L-Dixa Nata 
v. Tursi Raw, 6 L.L. J. 471; 26 Cr. L. J. 136 696 


— — 8.190. (1) (b). See Cani PROCEDURE 
Cops, s. 01^ ` 628 


as amended by Act (XVIII of 1923), ° 


8. 195—General Clauses Act (X of 1897), 8. 0. (e) 
—Sanction to prosecute—Perjury—A pplication to 
Appellate Court—Amendment of section, effect of 
—Sanction failiny to set out statements complain- 

ed of —Siatements contained. in application. Š 
A Subordinate Judge refused to sanction the 
prosecution of certain persons under section 195 of 
the Criminal Procedure Code, 1898, for the offence 
of perjury. The complainant therenpon applied 
to the District Judge for sanction. While the 
application was pending in the Court of the Dis- 
- trict Judge, the Amended Code of 1923 came into 
force. Sanction was eventually granted by the 
District Judge: - MN Ç 


Held, (1) thst the case was governal by sec- 


_ tion 6 (e) of the General Clauses Act ; the persons 
had incurred a liability to have their prosecu- 
tion for false evidence sanctioned, and the com- 
plainant on his applicstión being dismissed by 

"the Subordinate Judge’acguired a right to apply 
to the Appellate: Court under section 195 of the 
unamended Code for the grant of the sanction 
which the lower;Court had refused; 

(2) that under these circumstances the repeal of 
section 195 as it then stood could not -affect 
any pénding investigation in respect of the 
right which accrued to the complainant or the 
liability which had been incurred by the other 
persons, and the order of the Dfetrict J'fdge was 
perfectly valid. —. . s i 

Where an pansa for the grant of sanction 
tm prosecute for perjury sets out the statements 
complained of, the order granting sanction must,be 
deemed to have been passed with respect to the 

së . 


\ . e 


alleged offence was. 


` 
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statements alleged in the application. A KasmurRr of section 200 of the Code. The Court must think ` 
larv. Kinen Der, (1924) A. L R. (A) 563; 26 Or. out for itself after the examination of the com- 
L. J. 90; L. R 5 A. 89 Or. 650 *plainant, whether the complaint is true or false. 


—s——- as amended by Act (XVIII of 1923),. 


88. 195,476, 476A—Proceedings, character of 


—fF'alse document before Court—Cowt, whether, 


can take action—Incompetency of proceedings, 


— : before amendment, effect of —Limttation—Order 


dropping proceedings — dure— Appeal— 
Several accused—Court, - duty of—Complazni, 
when should be wade. 


Under section 476 of the Criminal Procedure Code, 
1898, as, amended in 1923, it is not essential that the 
proceeding in respect of which action is taken 
akould be of a judicial character. 

Where a document comes to thenotice of -the 
Court in relation to a proceeding before it and it 

pears to the Court t it is not uine and 
that an offence has been committed, the Court is 
eompetent to take action. 

The fact that no action could be taken under 
nection 476 as it stood prior to amendment, and 
the proceedings had accordingly to be dropped 

-before inquiry was made, does not preclude action 
_under the sectiom as amende I 


. ` In such a case the cum limitation need ' 
. not be considered solong as“there is no unreason- 
-. able delay in taking action. 


Where a Subordinate Judge allows proceedings 
under sectidn- 195 to be dropped without passing 
any order of rejection, it is open to the Public 
Prosecutor to move the Sessions Judge to take 
action under section 478A. - 

An appeal from the order of the Subordinate 
Judge lies to the Sessions Judge. 

It is for the Court acting under section 476 to 
make any enquiry that is necessary and thén to 
make a complaint against the person or persons 
who, he is satisfied, have committed an offence. 

The Oourt must be satisfied that there is a 

ima facie cüge against each person sent to the 
Mingistrate, and then can lay a complaint under 
section 476. ` 

It is not sufficient that the Mggistrate to whom 
the complaint is made under section 476 is entitled 
to hold an enquiry under section 202 of the Code. 
.Pat Ongatarrt SINGH v. PUBLIÓ Prosecuior or Gaya, 
26 Or. L. J. 170 i 730 
——-—— 8.195 - Criminal Procedure Code (Amend- 

ment) Act (XVIII of 1023), s. 17— Sanction to 

prosecute obtarned and qpomplaint filed before 

Amending Act, whether lapse after Amending Act, 

A sanction for prosécution obtained under, the 
Onmirfil Procedure Code, 1898, and a complaint 

' based on it filed before the coming into force of 
the Amending Act of 1923, do not lapse by virtue of 
the coming into force of the new Act. M Sluraian 
GoUNDAN v. CHINNA NaLLAPPA GouxNpaw, 19 L. W. 
302; o M, W. N. 358; (1924) A. I. R. (ML) 615; 
26 Cr. L. J. 142 ` 702 
————e- 88, 200, 202,. proviso—Compimnt— 

Complainant, examination of —Reference to Police 

for enquiry-. Procedure—Magistrate, duty of. 

Under the proviso to section 202 of the Code of 
Criminal Proceduie, a complaint cannot be sdht 
ffr enquiryto the Police unless the complainant 
“has been examined on oath under the ‘provisions 


. E : a 


Such a decision cannot be -left by-it to some 
other Court or Police authority. A REKHA CHAMAR 
v. ExPEROR, L.R. 5 A 86 Cr; (1924) A. LU 


604; 26 Cr. L. J. 176 : 


ss, 202, 203,403,494 (n ETE 
o accused, whether debars fresh complaint on same 
acts— Enquiry into offence, scope of —Magistrate, 
"whether confined to particular form. wi 
An order mede under section 494 (a) of the 
Criminal Procedure Code is an order of discharge 
of the accused person and, therefore, section 4 
does not debar the entertainment of a fresh ecm- 
plaint on the same facts. - 
Therois nothing in law to prevent a Magistrate 
from entertaining a complaint after the discharge 
of the accused person in a previous Police case 
on-the same facts. Pat RAMANAND LALL v ALI 
HassaN, Un Pat. 220; (1824) A, I.R (Pat.) 797; 
26 Or. L. J. 12 689 


—— ss. 202, 439, 496—Inquiry before .- 


issue of process—High Court, interference by— 

S. 496, scope of—Person complained -agarnst, 

whether covered. . 3 

A Magistrate cannpt dismiss a complaint off- 
hand unless he is satisfied that no ma facie 
case ofany kind is made out; and if he considers 
that before issuing process against the person 
complained against, he should make iurther 
inquiry, interference by the High Court with his 
sd er on the rpetitign of either party is uncalled 
or, 

Where a Magistrate upon taking the statement ` 
of the complainant - sends for ihe accused as a 
witness, and then, without examining hin, binds 
him down to appear before the Polce, where he 
sends tho caso ior inquiy, his order regnrding 
bail is not illegal. The prqrisions of section 496, 
Criminal Procedure Ccde, are very wide and cover 
not only the cage of an accused but of the persen 
complained against. L Waryam SINGH v. Emreror, 
(1923) A. I.R. (L ) 663; 26 Cr. L. J. 167 727 


g, 209— Care triable by Sessions Court 
--Inquny— Magistrate, whether can discharge 
accueed - 

In sn enquiry into a'case triable by the Court 
cf Session, it is open to the Magistrate to form 
his opinion with regezd tothe credibility of ihe 
witnesses called betore bim. It 18 not, however, 
his duty to closely criticise their evidence. Lf a 
pima facte case is made out he shculd lcave it to 
the Jwiy at the Sessicns to form their own view as 
to the credibility of the evidegce But if after 
hearing the evidence Le is satisfied that it is rct 
tiuetwerthy and that a conviction willnct result, he 
38 entitled to record bia finding and to discharge 
the accused. G Tarapapa Biswas v. KALIPADA 
Groen, £8 O W N. 587, (1924; A. L R. (C) 689; 
51 C. E49, £6 Cr L.J 117 677 
gs. 213, 214, 215, 254, 347— Sind 

Courts ACE (XII of 1866), s. 0-A— Rules of Sing 

Judicial Commissioner's Court, Ch. I, s. 2 (£1— 

Commitment Ly Magistrate tying case, whether 

can Le quashed—Procedure-—latlure tge exercise 
3 - °. 





‘before the pronouncing df judgment. 
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jurisdictione Illegal. commitment—Judicial Com- 

^ missioner sitting a3 Sessions Judge, whether can 

qun commiutment—Single Judge, whether can 
with application. 


Section 347 of the Oriminal Procedure Code 
merely extends the period when a commitment may 
be made Ly a Magistrate tryinga caseto any tims 
It enables 
the Magistrate to commit even if he has recorded 
the whole or part of the evidences for the defence. 
The concluding words of the section that the 
Magistrate should “commit the accused under ths 
provisions hereinbefore contained," point to sec- 
tion 213 of the Code and, when applicable, to sec- 
tion 214, and in the absence of any other provision 
except section 215, for quashing a commitment, x 
commitment made under section 347 falls none- 
the-lesa within the purview of sections 213 and 2147 
aud where there is any question of quashing, it 
ean only be done under section 215. 


The failure by a Magistrate to exercise his own 
power where the offence is within his jurisdiction 
is a failure to comply with tha provisions of 
section 254 of the Criminal Procedure Code, and 


` an unnecessary committal is, therefore, an error 


1 


of law, in which the commitment can be quashed. 

The Judicial Commissioner whan sitting in the 
Sessiohs Division is not dPvested af his dual 
capacity as a High Court Judge, and he has full 
power to make an order under section 215 of tha 
Criminal Procedure Code, even when sitting as 8 
Sessions Judge. 

Clause (2) of section 2 of Chapter I of the Rules 
of the Court of the Judicial” Commissioner of 
Sind, which provides that 

uashing a commitment under section 215 of the 

riminal Procedure Code, shall ordinarily be 
heard and determined by a Single Judge, is not 
inconsistent with the provision contained 1n section 
9-A ofthe Sind Courts Act of 1866 8 UrLInar v. 
Eursgog, 17 S. L R? 188, (1924) A. L R. (8) 6L; 
26 Or. L. J. 148 . 708 


—— ss. 226, 227—Sessions trial —À dditional 
charge—Murder, trial for—Chemical examiner, 
report of—Blood, absence of, at place of occur- 

rence, effect of. : 


Under proper circumstances a Sessions Judge 
has power to add a charge distinct from the 
charges framed by the Committing Magistrate. 

Cartain accused were committed for trial to tha 
Sessions Court on a charge relating to the murder 
of one man and hurt caused to another. The 
Sessions Judge added to the charge countg relat- 
ing to the murdey of tha latter : 


Held, that the Sessions Judge acted properly and 
within his powers in adding the charges 
where there is strong direct evidence of a 
murus. h&ving been committed at a particular 
placa, the aisa fact that the chemical examiner 13 
unable to discover blood on leaves, grass and earth 
collected from the alleged place of occurrence, is 
not sufficient to rebut the direct evidence C 
8BNULLA SHEIKH v. ExPEROR. 28 O. W. N. 561; 
(1929). A, L R, (C.) 625, 26 Or. L. J 5 485 
° 


sve 
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— ————. s$, 237, 307— Penal Code (Act XLV vf 
1860), ss. 804, 804A—Sessrons trial—Judge and 
Jury, difference between---Reference to High 

. Court—Procgdure—Charge ginder s. 804,—Con- 
victron under s: 904A, legality of. . 

- It is only when, as s matter of fact, the High 

Court is of epinion that the verdict of the Jury is 

nerverse that it is entitled in a reference under 

fection 307 of the Criminal Procedure Code, to 
place its own opinion on the evidence against the 
opinion of the Jury. i .. : 

Where an accused person iB charged with an 
offence under section 304 of the, Penal Code, it is 
competent to the Sessions Judge, and to the High 

Court, on a reforence under section 307 of, the 

Griminal Procedure Code, to, convict the accused 

of an offence under section 304A of the Penal Code. 

B Euprror v. CHARLES Joan WALKER, 26 Bom. L. 

R. 610; (1924) A. I. R. (B ) 450, 26 Or.L J.211 995 


8. 239—Joinder of charges—Transac- 
tion, süme--Queslion of fact—Admasston of ac- 
cused, whether can be acted upon . 
The question whether certain offences specified 

in different charges were or were not 80 connected 
together, that it might fairly be said that they had 
been coinmitted in the course of the same transac- 
tion, within the me&aing of seftion 239 of the 
Criminal Procedure Gode, is substantially one of 
fact, and an admission on such a question of fact 
made by &n ad PACO may be received and 
d upon by the Court . 
MS aum er To a charge of rioting and other 
offences alleged to have been committed during 
the course of the riot, the accused set up a defence 
which accepted the position | that whatever took 
Jace was part of one transaction : 

Held, that the Court was entitled to act upon the 
admission of the accused and a jomt trial of the 
accused in respect of all the offences was justified. 
A Gavan Sinan v. Expgrog, (1923) A. I. R. (A.) 277; 
96 Cr. L. J. 29 i ; _ > 509 
g. 239, scope of—Conspiracy within je 

masdiction— Offence committed outside jurisdictiun 

Magistrate, whether can try offence. — 

If a conspiracy 48 entered into in District A 
and acts are committed in pursuance of that con- 
spiracy in District B, the istrate of District A 
can try the conspiracy but cannot try accused 
inthe same trial for acts committed outside hia 
Dd hero certain offences are committed within 
the jurisdiction ofa Magistrate and others outside 
his jurisdiction, the mere fact that the latter ' 
offences, if committed withih his jurisdiction, could 
have been jointly tried by him under section 239, 
Oriminal Procedure Code, | along with the former, 
does not give him jurisdiction to try them 
jointly, in the absence of something to be found 
in Ohapter XV of the Code enabling him to do 
BO C BrissmswAR v. ExPzRoR, 28 O. W.N. 975; 
(1924) A. L. R. (C) 1034; 26 Or. L. J. 207 


- 8. 242—Onusion to exémine ateused— 
Adinigston by Counsel—Conviciion, whether legal 


eA conviction based on an admission by the 


Counsel for the accused in a summons case, with- 
= N ° 
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out examining the accused or recording any evi- 
dence, is illegal and cannot be sustained. O 
MonictpaL Board v. TULSIRAM AND soss, 10 O. & A. 
L. R. 1100; 26 Or L. J 179 QU 883 ° 


—e—— 8, 254. Sce CRIMINAL PROCEDURE CODE; 
B. 213 ° 708 


8, 256. See CRIMINAL PROCEDURE CODE 
8. 145 630 


—— —— 8, 297—Penal Code (Act XLV of 1800), 
ss. 108, 804—Culpable homicite- Right of private 
defence of propesty—Omrssion to charge Jury— 
Masdvrection—Re-trial. 

In a trial for an offence under section 304 of 
the Penal Code, the defence was that the accused 
woke up at night and found the deceased coming 
from inside the accused's hut, and inflicted wounds 
upon him which resulted ın his death. The Sessions 
Judge directed the Jury with regard to the right 
of private defence of the body under section 102 
of the Penal Oode, but gave no direction to the 
Jury with regard to the right of the accused under 
gection 103 of the Penal Code: 

Held, (1) that if the deceased man came to 
the house with the intention of robbery and if 
he came from Aside the hw, the Judge should 
Have char; the Jury that jf they accapted this 
story for the defence they would have to consider 
whether there was a reasonable belief or appre- 
hension in he mind of the accused that the thief 
had with him or was Lkely to have with him the 
articles which he had taken from inside the hut, 
and he should have further charged the Jury that 
if they accepted this story on behalf of the 

with regard to the probability that the - 
thief had with him articles taken m inside 
the hut,they shoüld consider whether the accused 
in the exercise of his rights of defence of property 
under section 103 used more force than was 
reasonably necessary for preventing the thief from 
getting away with the stolen property; 

(2) that this poirt not having been put to the 
Jury in the course of the charge, the conviction 
must be set aside and the accused must be 
re-tried. C BASERUDDI SHEIKH w DareEROR, 28 C. 
W. N. 585; 39 O. L. J 525; (1924) A. I R (O) 
26 Or. L. J. 48 


716, 
528 
— — —— *. 297— Penal Code (Act XLV of 1860), 
s. lj1—Umlawful assembly—Charge to Jury — 
Common object—Prejudice. 
The common object of an unlawful assembly 


- ean change in the course Of an occurrence. A 


crowd may have a common object at one time and 
may have another common object as things 


‘develop, and it may well be that there are various 


common objects in the course of an occurrence, and 
these all have to be placed before a Jury for the 
Jury to decide if any of them has been proved 
agnmst the accused and if so which of them. 

A'Judge's charge to a Jury in respect of tho 
accused,forming en unlawful assembly with the 
object of “disturbing the public peace and resisting, 
obstructing end overawing the Police by Criminal 
force and of assaulting the Police”, i¥ not open to 
any real objection as to the way in which t] 
common. object is placed before the Jury. Nor 


CASES” I [19947 
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does such a charge on the.whole go” beyond the. 
common objects set out 1n sections 141, Penal Code, 
so aBtobe likely to prejudice tbe accused. C 
ABDUL GANI v. EMPEROR, 25 Cr. L. J. 1386 346 


— — 8. 307, See ORIMINAL PROCEDURE Cppr, 
s, 237 995 


———— 8, 342. See Evipsnce Act, s. 45 668 
8. 342—HExamination of accused, absence 


of, effect of. 

Failure tọ comply with the mandatory provi- 
sions of section 342 of the Criminal Procedure 
Code, vitiates atrial. G REMEMBRANCER OF LEGAL 
AFFAIRS, BENGAL v. Satish Cranpea Roy, 39 C. L. 
J. 411; 51 O. 924, (1924) A. I. R. (C) 975, 26 Er 

49 


L.J.15 
s. 342—Examinatton of accused, absence 
of—Irvegula ity. 

The failure to examine an accused person in” ac- 
cordance with the provisions of section 342 of the 
Oriminal Procedure Code is o mere irregularity 
and is not an illegality which vitiates the whole 
trial. A GANGA SAHAI v. EMPEROR, (1924) A. T. R. 
(A) 763; 26 Cr L J 132, L. R95 A. 124 Or 692 


s. S42 —Examinatien of accused—Case 
triable by Sessions Court —Failure of Committing 
Magistrate to examige accused, effect of. vu! 

It is highly desirable that Committig Magis- 
trates should adhere to the provisions of section 
342 of the Criminal Procedure Code, and examine 
the accused after the prosecution case has been 
concluded. In a case exclusively triable by the 
Sessions Court, however, it is the latter Court 
that tmes the accused and calls upon him for his 
defence, and it is that Court that must strictly 
conform to the provisions of section 342, and if 
this is done, the failure of the Committing Magis- 
trate to examine the accused does not vitinte the 
trial 8 Dinu v EurERon, 16S L R 201; 26 Cr. L. 
J. 191 


e ` 895 

8. 342 (4) See ÜRDIINAL PROCEDURE 

Copr, 8. 115 630 
— 8.344, See OniariNAL PROCEDURE CODE, 
s 01 - 628 


—T ss. 345, 417, 439—Complaint by agent 
— Composition of offence—Sanction of principal 
—-Acquittal, setting aside of—Revsion—Pro- 
cedure, ; 

Wheie & person sends another man to Court to 
represent him in filing & complaint, the Court is 
perfectly justified in accepting the latter's state- 
ment that he desires to compound the offence with 
the assumption that he is authorised by the former 
to compound it, and, under the circumstances, it 
is not incumbent on the Couit," before allowing 
the case tobe compounded and acquitting the ac- 
cused, to make any inquiry into his authority. 

The proper method of setting aside an acquittal 
is to 1nove the Distriet Magistrate to move the 
Local Government to appeel under section 417 of 
the Code of Crnnmal Piocedure. If the Magis- 
uate in the proper exercise cf his discretion” or 
even merely tecauce he is really not interested ine 
a private dispute or a private injury, refuges to doo, 
the piivate party can move tho High Court in 


**. 


4 


4 
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revision. Ordinarily the High Court will not in- 
ierfere in revision ágainst an order of acquittal: 
But it has- frequently done so. in- suitable cases: 

Quare.—Whetller an acquittal obtained by fraud 
is null-and void without any further procecdings 
being taken to set it aside ? A HARBANS v. EMPEROR, 
22 A. L. J. 820,100 & A L. R. 944; (1g24) A. 
I K. (A) 778; 26 Cr. L. J. 98, L. R. 5 A. 143 Cr. 658 


8 347. See Crna PROCEDURE Cône, 
3 E 708 


347—Crosi-ezamination of prosecution 

` pores aU pR ede: made before char ye framed 
—-Duty of Magistrate. 

Where before a charge is framed and before ihe 

Magistrato decides to commit the Case to the Court- 

of. Session under section-347, Criminal Proceduro 


s. 213 


.Oode, an application is made on behalf of the 


'acousád . to cross-examiné the ‘prosscution wit- 
nesses, the’ ‘Magistrate has ‘no diseretion in the 
matter and is bound ^to allow the cross-examina- 
‘tion © JvoraNA Nata Bik&DAR v Emperor, 5l Q. 
442; (1024) A. I R. (O) 780, 26 Or L.J. 63 "E91 


—— ——— 8. 350, Bee ORDINAL PROOEDURN CODE, 
8.107 , i : 


——--— s. 360— Provisions, whether imperative 
—Omission to read over’ deposition to witness, 
effect of—Trial, pie vuated — Provisvons, 
object of. 

'The omission to comply "With the provisions | ‘of 
section 360 of the Oruminal Procedure Oode viti- 
ates the trial 

Per Newbould, J —The general object to be se- ` 


- cured by Ohapter XXV of the Code, which includes 


- 


ssction 369, is to ensure’ the accuracy of the 
record, and ' also, that the accused should know and 
understand what evidence is given at’ the. trial. 

The direction in section 360 ‘that the evidence 
shall be read over to the witness i is imperative and 
not' only directory. 

Per Mukerji, J.—Before a- : deposition ig cosd 
8 witness should be given am 'opportunity of ex- 


-, plaining and corrécting. any contradictions it may 


contain, ‘and only.the statement-which the witness 


` ¿finally declares to’ be the true:one-must be taken 


to be the statement ‘he ‘intended to make, - 
Section 360 of.the , Criminal Procedure ‘Code has ` 


- been enacted not only for the protection of' the“ 


‘to be 
Hira LAL, Gmosm, v. Enipsror, 28 O WaN: 


-witness but also. to. safeguard: tha interest of the 
accused: ` I 
Ths object of the provisions being to ensure the 
accuracy of the record, and also that the accused 
should ‘know and understand the evidence that is 
given' at the trial, the provisions must, be held 
obligatory 'and -hot merely . directory. ib 

9 
. (1924) A: I. RA(O.) 889; 26 Cr; L. J. 201. 905 


—— S. 403. See" Ognuman, Puocspuns Copa, 


8$ 902 - 689 ` 


: Sy 417. See pursi —Paooppima,. Cope, 
8,845 ` -> 658 


— as. 417,. 422 cipia Appeal Hi 


f gm interference by. 


The Court hesitates - «fo get ‘aside an- 
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there* Bas basn a miscarriage "of justice. O 


` RapgRoR 3. PpgNA CHANDRA GHos,28 O. W.'N. 
579; (1923) A’ L R. (C) 611; 26 Or L. J. 71 631 





Sessions Judge-—Appeal by* Government, absence. 
of—Interference by High ‘Court. 


'* It is not 1n accordance with the practice’ of the 


Allahabad High Court to interfere with in acquittal 
¿ena reference by a Sessions Judge where the 
* Government can appeal undér section 417 of the 
Oode of Oriminal Procedure and has not done 80. 
A QALANDAR SINGH v. Musamman Raza KHAN, 
A. L R. (A) 624; 26 Cr. L 3.137; L ROA. 
š 687 
————— 8$. 421—Appeal, Summari dismissal of— 
Judgment,- whether should'set forth reasons. 
Where a Court rejects an | appeal under section 
421 of the, Okiminal Procedure Code: it: should 
record shortly ite reasons for such rejection in 
view of the possibility of such an order being 
challenged by' àn application for revision. O.Bris 
Monan Lar v. EargROR, 9 O. & A. L. R. (O.) 560; 
260r L.J 4 484 


.—— 88. 422, 439— - Notice of appeal—Ser- 
,940 . 


vice nécestarj-—On: ion of service whether irre- 
'gularity or illegality Revision against acquittal 
—Interference. 

The High Court €nterferes E revision with an 


-order of acquittal eonly - where exercise of the | 


jurisdietion is urgently demanded in the interests 
of public justice, 

Where the dispute : between thoe parties - ig 
essentially of a civil nature, -the High Court would 


decline’ to. interfere in revision with an order of 
acquittal : 


nder section 492, Criminal . Procedurë Code, - : 


` notice of an appeal in a criminal case must im 


all cases be , served upon - "the officer: mentioned . 


therein ~ 
Where. notice” of an “appeal had to be served 


` under the Criminal Rules of Practice on the Dis- 
the appeal, which - 


trict’ Magistrate, the fact that 


was heard ultimately by, & Joint - te, ' was 


‘originally filed before the District Magistrate“ would -' 


not relieve the Court’ hearing the appeal from 
"giving notice to the District Magistrate. <: - 
"Quere.--Wheffher the omission to give such a 


notice is an legality or a meré irregularity? M ` 


MOHAMED Mustara ROWTHBE v. BuaNMUGA 
26 Cr. L. J, 1389 ° . 349 
——— 8, 428—Appeal—Additional evidence, 

“when to be admitted, 


HBVAN, 


- Additiorial evidence. ought not to be admiíted . i 
-in appeal-uriless theeprovislons of seotion 428 ofthe . 
Oriminal 


Procedure (odg -are complied ‘with-- A 
| Want" MUHAMMAD +. .EMPEROR, 21 "á L. g. 869;:9 


O. &- À. L. R. 994,- (1054) Aa R- (A) 193; 26 Or. š 
04. 


L. J. 200, L R. 5.A. 
— s: .435.` "Bee Goin Adr, s. 4 ' 


8..438—District Mc , power. of, to 
E manner of trial—Reference— Cross-cáses. 
A District Magistrate: ^has no jurisdiction to 
make an order giving directicgs-to a' Magistrate 
as to the order. and manner of trial of cross-cases. 
If he is of opinion that ‘such an order is necessary 


. deut. on appeal, “and does not do 9 : "unless : ein the intereste ot iaia d proper- course le ta 


88. 417, 438 —Acquittal—Reference by. 


' 800. 


RI 


' ,anorderofthe District Magistrate. 
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make a reference to the High Court eunder the 

provisions of ssclion 438 of the Criminal Proce- 

dure Code. C SHEIKR BAHATAR v. NoBaDaLI, 28 C. 

.W. N..487; (1924) A. L R. (O.) 634; 28 Or. L. J. 65 
- ° e 


625° 


8. 439. See OBIMINAL PROCEDURE CODE 
727 


8. 439. See CRIMINAL PROCEDURE OopR: 


es. 202 


8. 345 


— ——— 8. 439—Findings of fact—Revision— 

High Court, powers of. 
. Ordinarily the High Oourt will not in revision 
go through the efidenos in order to satisfy itself 
about the propriety and correctness of the findings 
of facts arrived at by the lower Court; but in 
certain circumstances it isnot only open to the 
High Oourt to examine the evidence but it is its 
duty to do so. 

Tho High Court is not debarred from ontering into 
a discussion of and looking into tha evidence and 
the facts in-revision in aaler to find out if there 
has been a miscarriage: of justice. Pat Daroagi 
`BINGH v. EuPznon, (1021) Pat. 177; 5 P. L. T. 538; 
(1924) A. L R. (Pat.) 753, 20 Or. L. J. 113 673 


S, 439 —RHevision— Enhancement of sen- 
“tence—SentencPpasaed by Sessions Judge—Rert- 
` , ston application by District Magiscrate—Practice 
.'--Plea of guilty—Evidence — 
‘A High Qourt will not enhane» a sentenca 
passai By. a, Səssions Ovurt except on very serious 





grounds. 
. A Court should not record a plea of guilty in the 
case of a ‘person who is accused of murder or 
-serious culpable homicide, without examining the 
accused person in order to find out whether he 
knows what exactly he is pleading to. In cases 
-where death has been caused, it is, even if. the 
accused pleads guilty, extremely desirable that at 
any rate sufficient evidence should be recorded by 
"the Judge so that he may have something before 
him from which he can ascertain whether the plea 
` isa genuine and bbna fide plea and whether an 
_extenuating circumstances exist. = 


.A High Court is not entirely precluded from ` 


exercising its right of revision ferely because the 
original promotor of the petition is ths District’ 


: »Magistrate, nor 1s a District Magistrato, as head of 


the Polica precluded from applying for revision of 

an inadequate sentence of a Sessions Judge, pro- 
vided that : . 

`. G) he moves the Public Prosecutor to apply for 

revision and the sanction o$ Government is ob- 

.tained before proceeding with, if not before filing, 

the application for revision ; - 

- M the application is not one to,s2t aside an 

order of the Ssssions Judge modifying in revision 

r EMPEROR v. 

Kassim, 17 S. L. R. 263; 26 Or. L. J. 177 '881 

$8. 439, 497—Bail in mon-bailable 

. offences—Hü igh Court, interference by—Notice to 

opposte pa : 


Sections 


_ hn order of a 
aajlable offence, 
° 


M allowing bail 


. INDIAN CASES, ` 


658° 


Ty, ^ ` ` 
497 (3) and 439 of the Criminal Pro- °` 
cedure Codegmpower the High Court to set aside _ 
k ina non- . 
er notice to the opposite part? 


[1994 
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Persons accused of non-bailable offgnces should - 
not be released on bail asa rule, but they may be 
so released if there are reasons fer believing that 
the cas: against them is such that it4is not likely to 
succeed, or if there are special circumstances a 
ing bail. A NErkROR v. BasnIRAN, (1023) A. L R. 
(A) 479; 26 Or. L. J. 4 . 483 


ENT 8. 476 - -Order af prosecution— Court, duty 
of. š . 

lt is absolutely essential to the validity of an 
order under section 476, Oriminal Procedure Code, * 
that the Court which passes the order should 
apply its mind to the matter upon its merits. 

When, therefore,a Judge of the High Court in 
disposing ofan appeal considered the defence 
evidence to be deliberately false and directed the - 


Sassions Judge “to take action under section 476 - 


of the Oriminal Procedure Code and to send the 
witnesses to the nearest Magistrate to be charged 
with perjury”, andthe Sessions Judge. ordered 
their prosecution without applying his mind to the 
merits of the case : 

Held, that the Sessions Judge should have 
applied his mind to the case and should himself 
have taken the initiation of ordering the prosecu- 
tion, and that as he had not done so, the order of . 
prosecution, could not stand. A GHANRAM RAI v. 
EuPgROoB, 21 A L J, 930; (1921) A. L. R. (A:) 453; 
26 Cr L. J. 18 498 


———. 8. 476—Penal Code (Act XLV of 1800), 
s, 211—Complaint not proved—Sanction to. pro- 
secute P ` ' T 
The fact that theeomplainant fails to prove his, 

case is by itself not sufficient to sanction |a 

prosecution under section 211 of the Penal 

Oode. It must be established satisfactorily in 

the mind of the Judge or the Magistrate that the 

complaint was made with intent to cause injury or 
that it was a false complaint made with the know- 

ledge that it was fa Rat Bavan~ KAHAR v. 

EMPEROR, 26 Or. L. J. 141 š “701 


88. 476, 476A. See CRIMINAL , Proce- 
DURE Cong, s. 195 N 730 
— s, 483—Maintenance proceedings— Evi- 
dence of refusal or neglect, absence of—Order, _ 
whether can be made. _ : 
The essential for a proceeding under section 
488 of.the Criminal Procedure Code is that the 
person proceeded against should have neglected 


. or refused to maintain his wife or child unable +o 
.maintain itself In the absence of evidence of such 


neglect or refusal, an order under this section can- 
not bee justified on the mere ground that the 
person proceeded against is willing to maintain the 
applicant. O Inrzar Anaan v. SAMIDAN, 10 O & 
A-L’ R. 323; 27 O. C. 29; 20 Cr. L. J 148 688 


-8. 494. (a). See CRIMINAL PROCEDURE 
Cope, s. 202 š - 689 


—s, 496. See  ORIMINAL PROOEDURB Cops, 





“B, 202 727 
: 8,497.. See CRIMINAL PROCEDURE Copzs 
a. 439 js $83: 


ae g i ° 


` 


- 
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s. 510—Chemical Examiner, report of, 
admission of, mode of TS ç 
. Under section 510 of the Code of Criminal Pro- 
ceduie any document purporting to be a report 
under the hand of n Ohemical Examiner upon any 
matter duly*subimited to him for examination and 
report may bs used ns evidence in any enquiry, 
trial or other proceeding. This, however, does not, 
imply that without tendering it in evidellee it can 
,be made use of for the first time in appeal. 
a piece of evidence "that does not require. any® 
formal proof, but at the same time it must be ten- 
dered as eviderice and used as such, so that the 
accused may have a chancs of questioning the 
identity of the packets submitted to the Chemical 
Examiner. A WALI MUHAMMAD v Emperor; 21 A 
'L J. 869,90. & A. L R. 994, (1924) A.I. R. (A) 
193; 26 Cr. L, J. 200, L. R. 5 A g Cr. - 904 
———— & 522 (3)—Restoration of possession 
—Retwion— Hagh Court, power of, to direct resto- 
ration. f ae 
Under sub-section (3) of section 522 of tke 
Oriminal Procedure -Code the High Court has 
power in & referenco or ievision to make an order 


. for the restoration. of possession of immoyecable 


propeity even though no such. order might have 


been made by etho Trial or Appellate Court. A - 


Lacaya v. EMPEROR, 21 A L, J. 871, 46 A. 92, 
(1924) A. 1. R. (A.) 212, 26 Or. L. g. 200; L. R. HE 
š 10 


. 11 Or 


Tw 


D 


| eused—Test—Interesta. of Justice—Public Pro- _ 


-erdinary standard of honest 
`" the- case should be 


9,826. Bee LESTERS PATENT (ALL), i :92 


: 8. '"B26—Piejudicial remarks made by 
Magistrate- Transfer. ` ` - 





- cases pending in the Court of a Magistrate against 
the same accused, the Magistrate makes irrelevant 
observations which amount to prejudging the case 
still pendirig, the ends of justice require that’ the 
pending case“ahould be transferred from his Court. ° 
O ZAHIRCDDIN v, EMPEROR, 10.0. & A. L. R. 675; 11 
O. L. J. 556; (1924) A. I. R. (O.) 433; 26 Cr. L. J. 198 


———.- 8 526°- Transfer—A pprehensions of ace” 


secutor, duty of. i v 
‘In applications for transfer of a criminal..case, 
the state ofthe mind of the accused has to be 
‘eonsidered; and if there isa real fear of injustice 
in the mind of the accused, having regard to the 
and. fair dealing, 

. A criminal case may be transferred from ‘one 
district , to another if^ it is in the interest’ of 


-. ensuring confidence in good Governmént, which 
4. is the’ essence of all' proper ‘administration ‘and 


a 


x , onviction. Ho is not to aggravate t 


< 


-'egaüinst the: 


which. itie'duty of the High Court tó maintain- 
There ‘should be on the part’of a e Public. Pro- 


` ;geeutor. ne unseemly, eagerness for grasping at’ 


C ' Cage 
risoher but has: to perform ; his 


duties with ess and impartiality and has to. 


` ‘gid thé'Oourt in discovering the truth and inthe . 
- discharge of its duty to do justice between .the' 


d. E 
“Homage, 1 NL J. 155; (1024) ArT B, (N) 243; 


Crown and the N A. W. OHANDEKEZ v. 


26 Or.L. J. 1937, - i 


£ Sig rere E e HO e cQ e 


GENERALINDEK: — Qi. 


’ 
. 


1E in delivering judgment in one òf two separat gepinas lum, hough not illegal, je certainly. ` 


. required by. section 528 (5), 


. "1086 


Criminal Procedure Code—contd. - 


— g, 526 (Bj— Transfer, application for-— 
djournment of case—Magistrate, duty of. 

. Dade sub-section (8) of section 526 of the 

Criminal Procedure Oode, a Magistrate is - bound, 

is made ‘by an accused per- 

son for adjournment of the case in order to enable 





Magistrate after such an application has béen gode 


it to his own fle -C Moum Monan Roy v. PUNAM 
OnaNp,39 O L J. 595, 28 O. W. N. 903; 51 C. 820; 
(1924) A. I R, (O.) 911, 26 Or: L. J. 101 - 661 


s. 528— Transfer of case—Notice to op- 
poste party, whether ma —Magistrate riot 
competent to tyy one of ee offences mentioned 
4n complaint—Trial of case—Prosécution 


ed ba I 
"The omission to issue a notice upon the ac- 
the transfer. of a case 


irregular. : M I š 
- Section 528, Criminal Procedure: Code, which “is 

general ın its terms empowers a Magistrate to `- 
an order of transfer only after issuing ` 


make 
notice-to the person affected, and although as a 
rule of practice, it is desirable that notice should 


- be issued, the law is not. mandatory upon the. 


point and.the omission -to'issue notice is in itself 


not a reason: for setting aside an ordef of transfer, : 
* It 15 notthe object of.section -528, Criminal Pro- _ 
- cedure Code, 


] that “a case should bë transferred 
merely because ' it is going against a particular 


' Where, therefore, a complaint alleges two offences - ' 


. ohe of which the Magistrate is not competent to 
try, and _the prosecution evidence in the one 
triable by the Magistrate Eiern closed; no 
„transfer. of the case should | ë 

— open to the complainant aftef the disposal of thes 
“case, which is being investigated’ by the Magis- 

."trate, io ‘move the officer em wered to take 
cognizance thereof'.esto proc with the trial 
of - the ~ charge 


L. J. 1385.5  . 2 345 





“give reasons— validity of. —. : 
‘An order of transfer of a criminal case by a 
District Magistrate without stating reasons as 
Criminal Procedure 


533; - 
26 Or L J 139 - “699, 


„evidence closed Transfer, whether can be order- 


"ordered, as it is- - 


uhder the“ other ofence. Pat. © 
- Gopinp, SWAIN v. EuPEEOR, (1923) Pat. 47; 1 P. L. R 27 
- ]09.Cr.; (1823) A. L R. (Pati) 228; 2 Pat. .333; 26 Or. 


8.528 (B Transfer of cdse~ Failure to . 
528 (5) — Failur 


u 
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. 1096 ` de INDIAN OASES. . [is ° 
Criminal! Procedure Cod¢-~concld. Cross-sifit—eoneld. ` FOE 
Code, is bad and must Ds set asida. M Ig ve be permitted to resile from it `C Wiium Rows 
lo Vakara Rgpnr, 20 L. W. 384; (1924) A R R. (M) Ras v. Lewis Puen Evans Puen, 38 Q L. J.J 537; - 
873; 98 Or, L. J. 1005 ` ° 1005 (1924) A.L R. (C.) 940 i ` 970 
E Bs $ 581. See Osniman Prospera ADM ` Custom—Allenation—Debis due, by. alienor— - 
Š ë m. - œ ° Alienor man of bad charaeter — Necessity — 
. Criminal trial—Circumstential evidence . Burden of proof. : : - 
-.-Mowever strong the moral certainty as to the - Im tĦe case of an alienation by a proprietor 
+ guilt of a person may be, he ought not to bs convict- . Whem the alienee knows to be a man of bad 
`e - ed without sufficient evidence connecting him with*. Character and a spendthrift, the burden is on the 
° the off : - alisnee to prove necessity for the debts due to' 
- = - Therefore, a -conviction cannot be based en third parties as well as for those due to himself, _ 
circumstantial evidence unless and until all tho - Which form part of the consideration for the ` 
. inferences £o be drawn from the wholo history of alienation. s L Narru Raw v: Karta Raw, 6 L L.. 
. "'the case point so strongly to the commission of J. 482 : : 1053 
the-erime by the accused that the defence theory — ` stead Laat PEN 
epi in the face of it impossible or highly im- ^ — 8uccesslon— Step-mother, whether entitl- 
Probable. -- ME i ed. to succeed along with step-son—Gujars of 
4 ^., ln order to justify the inference of guilt the Jhelum Tahsl—-Riwaj-i-am, entry in, value of 
‘x.  inculpatory facts, must be incompatible with the — Burden of proof—Mutation entry, value of. 
"OW. innocence of the accused and incapable of explana- Among Gujars of the Jhelum Tahsil, a child- 
"on upon any other reasonable hypothesis than that less widow is entitled by custom to succeed to 
ofthis guilt. L BanaLr v. Eupzzor, (1923) A.L'R.^ her husband equally along with a stepson. . 
;C(L) 488:26 Or.L.J.1061 —— MER 721 An pu. in a Tiwaj-i-am, even though un- 
BE š 7. supported by instances, is of sufficient evidentiary 
A a conelusions—Magistrate, compe- — value d shift the burden o$ proof on to tho. 
St ae ae : 5 party who asserts a custom opposed to the entry.. 
For a ` Magisigate untrai in medicine to | A mutation entry Is evidence. of custom, bun : 
v attempt, largely without trained assistance, to is to bs decided in eath case, having regard to 
V “ascertain what ceiteininedicifles were prescribed the circumstances of the case, what value should 
for, and what should be prgseribed' fora particu- be attached to it.. L Maura Bakaer v. TILLO, 
lat ‘disease, by reference tos Fkdical books, is en- . (1924) A. 1. R. (L) 556;5 L 274, 1 L. C. 380 ` 963 
. .  'tirely-unsoufd, and the conc] usss thus arrived ^ T - ^ ax . 
- 2. at are valueless’ UA, LS ` ——s Whole blood v.. half blood — 
: 7  - A Magistrate should not take upüni-Hiüself to ` Awans-of Mouza Nammal, Mianwali District . 
i decide, without’ expert- evidence, wiètfrr: the’ , —Pubhé polwcy—Mhurderer, whether cin succeed - 
` amount of: arsenic ‘contained in, certain ?pifescrip- to property to which deceased would have succeed- 
tions would produce M ison and d - ed ; ard - 
.., and unconsciousness. MPEROR v  PURMA. In the case: of collateral inv š ry 
: f 70. . . i succession, ln a contest 
Mi ue a C. W. N, 579; (1924) A I R Gel between the whole blood E the half blood, the . 
611; us PE z : ow *;Court may presume until cont: i 
Cross-sujts— enon that decision 1n one sii. ^ that when. Fhe pi Oparty of ihe E dee 
. “should follow decision of other suri, operation of.: - was distributed per capita (pagwand) the whole 
i . There were two tross-suits . pending’ hetween blood and half blood sicosad fonethen but where 
~ .: d the parties to a litigation. It was agreed between . biothers of the whale blood subsequently, form 
US the parties that only one of ihe suits should be Separate ; groups and so regulate succession among 
^... tried and that the decision, in“*the other suit themselves ag to alter the original rule of' dis- 
; . should follow the decision in the suit first decided. tribution. the presumption will cease to operate. 
- ‘In the suit which was taken up first after record- — Among Awans of Mouza Nammal in the Mianwali - 
v ing a part of the evidence the Judge ‘made it District the whole blood does not exclude the half 
clear to the parties that: only one issue really blood m cases of collateral Succession. |” i 
èn» arose in the case and the suit was ultimately It is contrary.to -public policy to. allow a 
decided upon.the view the Judge took of that murderer to derive from his crime the benefit of 
- issue. The suit ‘was dismi: and as a ‘result succeeding to the property of his victim, or .to 
.. the crose-suit was deeréed, The plaintiff in the first - property-to which hie victim would have tucao 
`i- suit who ‘was, defendant’ in the second suit con- ed had he been aliye, ‘the, succession being in’ 
- * tended thhi his agreement that the decision in the contemphhtion at the time of the myrder. .L Suer ` 
` second suit should follow the decision in the first Kray v. MUHAMMAD Kuan, 5 L. 117: (1924). A I. R. 
``. „guit was conditional upon all the issues in the first - (L.) 505 SCC . + +182 
- ^, Snit bemg determined and that the first suit p Ur Ma Es "EC 
-having been decided upon the determination of ona. <——— Village. abadi land. See Laxptorp “AND 
issue only, he was entitled to have the second suit «i TENANT—Ovstou : E I ` 51 - 
` tried on the merits : Spee - NEP TE uos e... ae n 
. Held, tlt in the absence of such an express, Deceased Brothér’s-Widow's arrlage 
+.’ condition as_was, contended for by the defendant: ^ 1921 (Il & 12 Geo; VC. 24)" Fa dei $n 
he was bound*by bis. egreement and could not. .7 Wire's Si8TEES s MARRIAGE Act - “OBL e, 
pec SIE -> © - : 3 e 77 
. : * ` ° x 
" 2 i Ns . e^ 
€ " E » s , 


` Vol. 83] 


. ° 
Deceased Wife's Sisters Marriage Act,1907 , 
7 Edw. VII, o. 47)—Deceased Brother's Widow's 
arriage Act, 1921 (11 & 12 Geo. V, c. 21), whe- 
ther retgospectwe—Widow marrying deceased 
husband's brother—Marriage, validity of—Law 
applicable— pplication for Letters of Adminis- 
tration before Act, dismissal ~of—Subsequent ag- 
plication after Act—Res judicata. 

The Deceased Brothers Widow's Maryja Act 
df 1921 read with the Deceased Wife's Sisters 
Marriage Act of 1907 is retrospective in effect*so far 
as it declares that in English Law a marriage bee" 
fwean a man and his deceased brothers widow 
whoneyer and wherever it takes place should not 

e re, 
peculiar affinity 

‘The true testas to whether a particular marriage 
ought to be regarded asa valid marriage, where a 

uestion of affinity arises, iB to apply to the case 
the personal law of the community, that is, the 
religious community, to which the parties con- 
earned belong N 

In the case of parties belonging to the Church of 


' England in India, therefore, ihe marriage of a man 


with his deceased brother's widow must now be 
regarded as valid. 


One A. claiming to be the widow of L. applied 
for Letters of Administration to the estate of L. Her 
application was dismissed on the ground that being 

e widow of L’s deceased brother her marriage 
with L. was illegal and {hat she had, therefore, 
no locus standi to apply for Letters of Administra- 
tion to the estate RIA After the passing ofthe 
Deceased Brothers Widow's Marriage Act, she 
again applied for Letters of Administration to the 
estate of L: 

Held, that by virtue of the retrospective pro- 
visions of the Act, she could claim to be the lawful 
widow of L. and was, therefore, entitled to Letters 
of Administration to the estate of L. and that the 
dismissal of her previous applicatian did not oper- 
ate to bar her present application as on the occasion 
of her first application she could not be regarded 
as the lawful widow of L.and had, therefore, a 
different legal status from that which she now 
posseased. at ADELAIDR CHRISTIANA LISH v. 
Davro Lren, (1924) Pat. 138; 2 P. L. R. 125; (1924) 
A I. R. (Pat.) 624 ; 951 


Declaration and consequential relief, suat. for— 
Decree, form of 
ln a suit in which a' declaration and conse- 
quentialrelief are sought and the -consequential 
relief is refused because the Oourt is against the 
laintiffs rights which he seeks to declare, the 
ecree should formally embody the result of the 
dedlaration; but even if it does' not do so, but 
simply dismisses the suit, the decree in substance 
is one in which the declaration is refused, M Nri- 
MAGADDA VENKATESWARALU T BopaPATI LiNGAYYA, 20 
L. W. 63; (1024) M. W. N. 491; 47 M. 633; (1924) A. 
L R. (M). 689 * v e 960 


Decree, cofisent. See Civa PRocgDuRE Cops, O. 


XXXIV, n. 14 424 


Detamation. See Pentu Cona, s. 499 — 503 


See PENAL Oops, s. 499, Exorr. 9-631, 
959. 
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garded as illegal sunply on the ground of that - 
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Dekkhan Agriculturlsts’ Relief Act (XVIIof 
1879), 8. 2—Agriculturist—Income derived from 
tissesgment, whether agricultural income. 


The income of a jahagirdar derived from assess- 
ment is not agricultural income, for the pur- 
poses of section 2 of the Dekkhan Agriculturiate’ 
Relief Aca B MŪKUNDKÍISHNA GOVINDKRISHNA- v. 
MOHANLAL PanvATISHANKAR, 20 Bom. L. R.' 620; 
(1924) A. I. R. (B.) 514 «622 


—— 88. 3, 12, 7O—Civil Procedure’ Code 
(Act V of 1908), Sch. II, para. 20—Axwbitratione 
award —Agriculturiste, -whether bound—Applica- 
tion to file award, whether suit—P ure— 
Charge, whether can be created by unregistered 
decree—Registratton Act (XVI of 1908), s. 17 
(2) (vi)—Award, whether requires registration. 


It is incumbent ona Court, ina proceeding to 
which an agriculturist is a party, to the filing of a 
private award to see that no fraud is being worked 
on the Court or any of the parties. Ifit fails to 
exercise vigilence in such a matter, the Court will - 
be abandoning its duty. . x 

But there is nothing in the Dekkhan Agriculturiste' 
Relief Act, or inthe Code of Civil Procedure 
which exempts agriculturists from the ‘result of 
their submission to arbitration. 


It is doubtful whether an application under 
paragraph 20 of Schedule II of the Oivil Procedure 
Code to file a privgte award is a suit, but even if ít 
is a suit, such a suit is not one of the suita referred 
to in section 3 of the Dekkhan Agriculturists' Relief 
Act, and section 12 .of the Act ‘has, therefore, no 
application to Such: a, proceeding. ME 

section 70 of the Dekkhan Agriculturists" Reliet 
Act is not in force in Sind, 

A valid charge can be created by an.unregistered 
decree. ç ` i 

Even when it creates an interest in immovenble 
property; an award is exempted from registration 
under section 17 (2) (vi) of the Registration Act. 
Š HorcuaNp BALOHAND v. KISBINOHAND, 17 S.L. R. 
178; (1924) A. L. R. (8) 23 h 548 


Divorce Act (IV of 1869), s. 10—Divorce— 
ruelty—Threat of force’ to pregnant: — 
Adultery, revival of. = TOME 


Threats ef fires used towards a woman who is 
pregnant are cient to constitute legal cruelty. 
The effect ‘of cruelty is in law r 
previous adultery of the; husband fondoned by 
the wife, even ‘though it is not actually revived by 
his conduct. A KrNG v. Kina ` 167 


— — —— 88. 22, 2p —J udicial separation and main- 
tenance, decree for—Resumption of cohabitation 
7 effect of--Decree, whether annulled. I 


lf after a wife has obtained a decree for judicial 
separation and permanent alimony against her 
husband, she resumes cohabitation” with the 
husband, the decree is ipso facto annulled. Š 

There cannot be any such thing as a conditional 
resumption of cohabitation. -Either tht wife 
accepta her decree for judicial separatign and lives 
apart from her husband under it or she does not 
accept it, R Erren Ma Noo v. WéLLiAM Po Tur, 
2 R. 183; (1924) A. L. R. R.) 314 .. 866 


ie . c e 


(0 308. eo. INDANCASE& . o p192 


E 


Easement, right of —Open enjoyment ' of streame 
For $0 years—Easement, if acquired. 
Where a persor openly and without the permie- 
sion'ofany body has enjoyed the full flowof a 
„stream for’ over 30 years and there is no evidence 


Evidence Aot—contd. voee ws £ 
ments which are recorded in the pedigree, A 
ANANDI v. NAND-LAL 22 A. L. J 657; pu A. I. 
R. (A) 575; 46 A. 665; L. R. 5 A. 435 618 


that he acted by arrangement or permission, he - . 


must be held to haves enjoyed the ea RUN as of - 
right. L Batt Rax v. Bara. Swan, (1923) A. T. R. 
(Le 99r 538, 


Ejectment, suit for- See Agt Tenor Act, ' 
e. 8. 171 202, 2510, 


ot 


Estoppel. ‘See BANKER AND ona 190. 


See CIIL PROCEDURE Conz, 8. 11 45 


; See MozTeAGR-DEED ' š 324 
^ Evidence——Medical evidence, whether conclusive 


. . ds to age, 
Medical evidenca can never be conclusive proof 


` of the exact age. O AMBIKA PRASAD v. Lat Bana- - 
, pur, 11 O. L.J. 164, (1924) A. I R. (O) 353. 840. 


Evidence Act (I of 1872), s. 3O—Confession of 
co-accused, value of—Corroboration—I ntention— 
Evidence of previous and subsequent transactions, 
admissibility of. 
A confession of a co-dccised is not made on- 
oath and its evidentiary value is very low. - The - 
' '  gtütement of evem an IPAE has a higher and 
I more probative value.than the confession of a co-. 
accused. ñ ; 
_ + The Court ean only treat a confession of a co- 
accused under section 30 of the Evidence Act as 
z . lending assurance to the' other evidence against- 
- ''ihe co-accused, -and a conviction based on the. 
EN confession of & co-accused alono would be bad in, 


y 
ve 


“law: c 
<>- By section 30, Evidence Act, the Legislature has 
^ n conferred a discretion upon the Court-to take such 


confessions into consideration.: The corroboratave 
evidence must; however, be cogent, and it must be 
` corroborative- of the: corpus delicti- The question is 
-not whether ihe statement of‘ the co-eccused 18 
generally true, buf. whether. it 18 true in. the, 
. particular pointe which affect’ ‘the persons who are_ 
&coused by him. RA 


Per Aston, A. J. C WVberesghe intention of 

. the accused is a relevant fact, evidence of similar. 
D erp m both prior and’ subsequent to the 
- -alleged ofence is admissible as evidence’ of in- 

' "tention: But such évidence is only evidence of 
e intention; it is not evidence that the accused 
- committed the offence with which he.is charged.. 

8 Pane M. Vaz v. , EMPEROR, J$ 8- L. R. 197; 26 Cr, 


<L. J.185 >. 889 . 
` of the Evidenec Act, and is 30 years old, the pre- 


unm. gees ; 82, cl. & Pedigree kept by YXoxdy 
ORE “ lard Pedigree, whether “admissible m evidence. 


P0070 UA family - pedigies within ‘the. meahmp of 
-, -'gection 32, clause 6 of the Evidenco Act may be- 
a pedigree kept by a member.of the family or 
“by „another -person on its' behalf. A family’ 
“pedigree written and kept by a family-bard for~ 
‘the s mil of keeping a record of the’ events. . 
mae in the y for his use and for the use of the 
E ` family is admissible in evidence under this clause, ' 
d even tong it js not known who made the Peete R 





A decision of an Insolvency Court that a per- 
son ia Sot a partner in a, fitm which has been 
adjwdicated insolvent 15 not a judgment 1» rem 
binding on all the world and does not confer 
upon or take away ‘from him any legal character 
within the meaning of section 41 of the" Evidence 


_Act. M OFEIOIAL, Assiange OP MADRAS v. OFTLIOIAL 


ASSIGNEE OF Rancoox, 19 L W. 316; 34 M. L, T. 
99; 46 M. L. J. 580; (1994) M W. N. 458; (1924) A. 


"L R. (AL) 662 ` 174 


88. 45, 73—Finger im ion’ of ac- 
cused, whether cam be taken —lImpression, rele- 
vancy of—Criminal Procedure Code (Act V of 
1898), 8. 842. 

A Court or Magistrate has power under section 
73 of the Evidence Act to direct an accused per- 
son to make finger impressions and such impres- 
sions, being relevant under section 45 of the said 
Act, are admissible in evidence,, as is also the evi- 


dence of finger print experts * concerning them. . 


& Section 342, Griminal Procedure Code, relates 
only to oral questioning of the accused and does 
not prohibit a direction to him to make a finger 
IE any more*than it prohibits a direction 
im to face a witness in order that he may be 
identified. R Exrzror v. NGA Ton Hrana, 2 Bur. 
L. J..270; 1. R. 759; (1924) A. I. R. (R.) 115; "m Cr 
68 


L. J. 108 
————— s, 67. Bee Cannat Proorbure Ea 
s. 162 ~ 1007 


- — $, 41—Order declaring person mot part- ` 
° nerin frm, whether judgment in rèm. 


- 


8. 90— Diesen 80 years old—Signature . 


UA lant by pen of sc the —Presumption. 

e presumption permitted "by séction 90 of 
the. Evidence Act in the case of a document pur- 
porting to be 30 years old, that it was duly exe- 
cuted a the party by whom. it purports to be 
execu includes thé presumption that when tho 
signature of the executant purports to have ‘been 


"made by the pen of the scribe, the Jatter was duly: - 
-authoriséd to sign for him. ' 


Per Walsh, A. C. J.—The expression “duly 


executed” in section 90, Evidence Act, must include 
> all the facts which would be necessary m order to 


establish’ due execution befoie a Court by 


. positive evidence, if the, obligation, of producmg 
. positive evidence were not dispensed with by the 


presumption. ; 
If a document comes within section 90 


sumptign of due attestation includes thé authority 
of any person who poe to have , attested the 
document-as agent 


Per Sulaiman, J.—1f the document does purport 
, tó have been executed by the party, the presumption 
* certainly is that it was duly executedyand due 
sexecution includes thé authority. of the, agent to 
make: the signature for the party.. A" oppa v. 
rm SINGH, 92 A. L. J. 857; 10 O & A. L. 


r .& person Who purports to. 
‘be the reai "witness attesting it. - --. : 


. 981; (1925) A. LR. I L.R,5A. 118 Civ. Se 


` RowrnER,. 


` Vol. 83] 
+ ° - 
Evidence Aot—coneld. m te 


-—— —— 8,92, proviso 2. See Civ PROORDURE 
Cops, 8. 1T š 309 


s.92, proviso 4. See Orvu; PROCEDURE 
Oops, Scg. IL “22 


———— 8.114; See Paws, Conr, s. 411, 705 
£— 8. 145. ° See CRIMINAL PRocz®uRE Conk, 





s. 162 41007 
Execution of debree.-See Ori Pmocspomi 
Oops, s. 141 749 





Mortgage-decree—Decree-holder, right of; 
to proceed against mortgaged properties—Partial 
satisfaction, plea of, whether can be entertained. 


A mortgagee-decree-holder is entitled to pro- 
ceed against the mortgaged properties in such 
order as he might think best in his own interests. 

Even after a decree has been passed upon a 
mortgage, it is open, to the judgment-debtor to 
enter in the Execution Court a pleading to the 
effect that something has taken place since the 
passing of the decree which amounts to a partial- 
satisfaction of the. decree. If such a plea is 


entertained the Execution Court must enquire into - 
in’: 


it and continue the execution proceedings 
ct of so much only of he decree which it 
finds after enquiry to be still unsatisfied. — 7 
A mere allegation, however, that the decree- 
holder has arrived at some understanding with tbe 
owners of some of the, mortgaged properties ‘as 
a result of which he has, elected to proçeed 
ainst the mortgaged property belonging to the 
objecting judgment-debtor, does not amount to 
a plea of partial satisfaction. A .Sanu PARSHOT- 
TAM Baran w. Brama Nap, 21 A. L. J. 818, (1924) 
A.I R. (A.) 297 Ë t] : 832 


` —— nT Sale. See Civi PROCEDURE Cops, O. XXI, 
R72 , -* v 379 

"x Sale by Collector, See CIVIL PROCEDURER 
Copr, 8. 11, Exp. IV . 155 
———— — Wale of mortga properties. See CIVIL 
Procepter Cops, O. XXXIV, R. 14 ` 7424 


——— Sale proclamation. 


See CHoTa NAGPUR 
TENANCY Acr, 8. 213 Eas E 
` Cong, O. XXI, R €66 > ; € 


Wrongful attachment—Damages, suit for 
— Attachment made bona fide—Suit, whether lies. 
Where in execution of a decree, goods belonging 


- 430 





to a person who was not a party to the suit are . 


wrongfully attached, the owner of the goods can 
iecover damages’ for the -wrongful -attachment 
even although the attachment may, have been 
made in syd faith. R Assan MABOMED v, KADERSA 
R. 181; (1924) A. L R. (R.) 302. ^433 

Fraud. ` See ARBITRATION ATT, s. 19 é.,:984 
-See INSOLNXENOY -` -27134 


— P Proof. See gm PROCEDURE - Cops, s. 47 


“General Clauses Aot (X - of- 1897), s. 6 (9). 


See CRIMINALPRoOEDURE Oone, s 190 `- 6 o 
ee cs "E 
dU . : » 


GENERALINDEX.:, - 


- the death of the 
- grantee, but the context mM 


772 . 
Sale proclamation. See Civir Procepurs ; 


- the estate of the 


e en y : 


Gift. See argo Hixpu Law—QGigr 7775 sc 
—— Bee TRANSFER of PROPERTY AOT, 9. 6°782 
-Goontias Act (B. C. I of 1923),.87 4 Crime. 
uU ed a he (dut V of aC 135 — 
Lettera Patent (Cal), cl. 28—Revisianal Juris- 
diction of High Court, extent of—Secretary to 
Local Government tssuing warrant, whether Court. 
The powers of reference and revision o£ the 
Caleuttg High Court under clause 98 of the Letters 
Patent ofthe: Court are “limited to cases before 
such officers and Courts a8 were subject to refer 


ence or revision by the High Court at the ti 
the grant of the Letters Patent, | eo 


d 'The Be Goondas Act has not created any 
ourt, but has only provided a certain 
for dealing with ° procedure 


, A Secretary to the Local Government who 
issues a warrant under the Bengal Goondas Act 
is not an "inferior Criminal " within the 
meaning of section 435 of the Criminal Procedure 
Code, so as to make him subject to the revisional 
jurisdiction of the High Court. C Bnnrma; 
BANIA v EMPEROR, 51 O. 460; (1924) A. L R (O.) 
698, 26 Cr. L. J. 20 500 


Government of India Act, 1915. . B &. 
V, e. 61) 8. 107. See Civi, [ALS oU 
8. 1 


: - t 124 
Grant, construgtion of— Maintenance grant. in- 
cidents of Menger; essentials of Limitation Act 
(IX of 1908), Sch. T, Arts. 140, 141, 144, appli- 
cability of—Reversioner, meaning of—Probate and 
` Administration Act (V: of 1881), 38. 4, 88,89, 100 
147—Executor, possession of, nature of-—Cause of 


_ action accruing to testator after death of 
administration Ezxecutor, toe oF se Me 
` Beneficiary, whether barred. Ge peas 


A maintenance grant is ordinarily resumable on ` 


grantee and i 
the grantor, not on the death of 


_A maintenance grant is not absol 
sistent with a grant to the donee and his heirs 
It ig prima facie resumtable on the death of the 
Y show that it was 
on not only for the 
of the donee, Where 


intended to make a_protiai 
donee, but also for thè heirs’ 
the grerit is so expressed, the grantor has the 


right to respme the grant on-th extincti 
line of the grantee.. © extinction of the 


“Even at e'case of a main 
is resumable on the death of the grantee, ` 
grantor’ may, on the: happening of erae. 


allow the heir of the grantee to hold the lente 


upon the terms upon which the grantee h 

and where this happens the grantor isnot Sod 
to sue any person for recovery of Possession of 
any portion of land comprised- jn t], 


during the lifetime of such heirs oe ee 
In order that there may-be a-merger, the twa 


estates which are supposed to” cohlesc š 
vested in the same person at-the sme A 
in the same right. Where the grantor of a 
maintenance grant happens also to To the -mort- 
gages of the grantee and purchdses the estate `of 
the grantee in execution ofe his Indttgage-decree 
s grantee does not merge in the 
estate óf, the grantor especially -if there are 
persons in- possession of parts of the granted 
" Pes : . e 


tenance grant which - 


utely incon- ` 


` 


. 


ein Art. 141 of ;Schedule I 


4190 - 
Grant—contd, 


“land by virtue of leases granted by the gramtee 
.whicl ‘continue in operation during the con- 
tinuance of the ' maintenance grant. 

Where a plaintiff relies on presumptive 
title based on possessipn and not m y specific 
Mo, the guit does not fall within tHe purview 

rof Art. 140 or of Art. 141 of Schedule 1 to 
the imitation Act. 

The terms "reversioner", “remainderman” , ete., 

to the Limitation 
Aot, are used in the technical sense of the English 
-Real Property Law. Under, thàt.law a reversion 
„arises where the grantor grants a particular 
“estate to a person does not: dispose of the 
remainder. That with i is not disposed of resides 
.in the grantor and is called a reversion. It is 
„the interest in land undisposed of which reverts 
to the grantor after the exhaustion of the particular 
estate. Where the complete estate 8 been 
devised there can be no reversion. Ifthe grant 
of the complete estate is "conditional" or “deter- 
minable”, what is left in the grantor is not a 
reversion, but “a possibility Ç of reverter." The case 
of “a possibility of reverter" is not comprehended 

within the terms of Art. 140 of. Schedule I to 
the Limitation Act. 

.. Article 141 of Schedule I to the Limitation Act 
ds restricted to suitg by a plaintjff whose title and 

ght, as the heir of the last full owner, to sue 

session accrues upon "the death of a 
ua a holding & woman's qualified estate under 
the Hindu or Muhammadan Law. 

To claim fie’ benefit of Art. 141, the plaint- 
df must ‘prove, first that. there was a 
estate in the female, ‘and secondly, that. he was 

entitled to possession ‘after the death of the female 

as the heir of the last male holder. 

ue executor aa such is the owner of the pro- 

rties of the testator and holds those properties 


` in the right of. the testator and not in the right 


- of the beneficiaries. The same piin rinciple applies 

-to ‘an executor under the Hindy E] yu except 

es regard perty w. woul ve pass- 
ro to another person. 

en ‘the executor had carried out the pur- 


s of the Will, he holds the residue as trustee 
pex benéficially entitled, - but, until the ad- 


. ministration is completed, he is the owner of the , 
, estate in the right of the deceased, and not in the 


right of thA, 
he exec 
of action that has accrued to 


beneficiaries. 


r must sue in respect of a cause 


pleted. If the executor fails, to sue in respect of 
Eos & cause of action wi the period pre- 
scribed by law, the e will be barred, 
for the estate is still the estate of the testator, 


; and not the estate. of the beneficiary who may be 


a life-tenant.under the Will of the testator; ànd 
consequently, a title that may be acquired b 


` _ ptranger,.by lapse of time willbea title acquired 


OMA 


i partioular property, the title of the testator is | 


testator, and not against: the 
Both Art. 140 and Art. lil of 
‘Bchedule Iso. the limitation Act presuppose an 
estate in.a life-tenant orin a Hindu or Muham- 
" madan femaleq but where, in respect of an 


INDIAN CASES. 


š ° 
e Grant—oconcld. 


qualified . 


| testator after . 
° his death .but before administration is com- 


& 


[1994 - 


-itself extinguished, as it would be under sec- 
tion 28 of the Limitation Act, where the executor 
fails to sue within the period prescribed by law, 


that particular property wil not descend to the- 


e-tenant or to the Hindu or Muhammadan 
emale and, consequently, the case will not 
sattract the operation o Art, 140 or Art. 141 of 
Schedule I to the Limitation Act. 
. Ap executor, who is also the residuary legatee, 
*«loes not take under the Wifluntil the administra- 
tion is completed and the executor assents to the 
dispositions of the Will taking effect. It is only 
then that the Will becomes operative, so far as 
the dispositions made in the Will are concerned. 
. There is no presumption, even after 20 years, 
that the estate has been administered. 
Where the executor is barred, the heir-at-law 
` or the beneficiary is equally barred. 
A title gained by a stranger as a 
executor is good against .the beneficiary. 


t the 
Pat 


Kesno PRASAD SINGH v. MADHO PRASAD SINGH, 5 P. L. - 


T. 513; 3 Pat. £80; (1924) A. I. R. (Pat) 72? 812 


Guardian—Mortgage executed as guardian of' 


minor-—Per&sonal covenant— Personal liability. 
Ina mortgage executed by tha guardian of & 
minor, a personal covenant to *pay makes the 
executant liable only as and not per- 
sonally. M Patror meee v. PATUKONDA 
139 


7 VENGANNA, 20 L. W. 


Guardians and Wards Act (VIII of vege): 


proceedings shen EE a: of procedure — 
‘ High Court, Liner ferens ourt, duty of... ` 
The exercise of a ud jurisdietion in 


guardianship matters hy-a District Judge- is by 


no means to be weighed’in golden scales like the. ] 


- ordinary trial of a suit between parties for money 
or land, and-so long as the order of the District 
Judge is reasonable the High Court should not 
interfere with it on the ground of a lack of that 
formality and precision of procedure which the 
Civil Procedure Code exacts from a Oourt in 
Andia in the trial of a suit peoperly so called. 
It is necessary for every Court, dealing with a 
guardianship matter, to provide, as far ‘as it pos- 
sibly can, against the risk of a child being allowed 
to run wild. A Kuuxpi DEVI v. Onorgy Lar, 20 
A. L. „J. 468; (1922) A. L R. (A.) 338; 44 A. 587 288 


Father, b cies of. 

In view of section 19 (b) of the Guardians and 
Wards Act, a ‘Court has no. jurisdiction under the 
Act to appoint or declare the father of a-minor to 
“be the’ guardian of his rerecn. 

The father is the natuial ardian of the 
minor and has‘ the first right- tó the. guardian- 
ship ‘and .custody of his minor son. L Tas 
Braáx v Guran Ras - °° ` 308 


s. 13—- -Appointment | of guardian—En- 
uu y, whether necessary. * 

‘the procecdings under the Guardians and Wards 
Act are not summary and an order of appoint- 
ment of a guardian is nos proper unless the Court 

“holds an enquiiy and hears evidence as requircd 


by .section, 13 of the Ack: N: SHEOBHANKAR v. 
HUPCHAND ` ej i 320 
3 e 

2 


ss. 7, 19 (b) Guardian of «person— i 


'VoL88] . |. Ea GENERAL INDEX. . Eo Yn s 1101 
Guardlans and Wards Aot-—eoneldi - 7.- ~ Higdu Law—contd. | . 
— ——— 8$, 19, 25, 27—Guardianship—Father, . what he Would óbtain for his share- on partition: 
rights’ of——Custody of minor, whether can le -That merely furnishes the maximum’ limit -and 
delegated 4- Restoratvon — Welfare of minor— the Ooürte have to be satisfied that the gift.is 
Infant girl living with female Telatives—Cha* otherwise- 'eeasonable. M.*Movva. SUBBA Rao v: 
racter of father, whether ought. to be considered... Movva Aprmus, 20 L. W. 440; 47. M. L. J. 465; | 
ue father cannot] sui a gunrdijn under’ (1924) M. W. N. 680; (1925) A. LR. (M) 60 e72 
e Guardians an ards Act. fas e š ° (Gf Slow È TENE d 
The father is the retural lawful guardian ofe ^ gon L Ax oj Widom: See Lutamow Aon . 
his minor children and nothing can take that "OE RM ore ONE wan Pu ° 
from him. a P s — Póssession— Registered. instrument— 
He can delegate the performance of the daily- Transfer of Property Act (IV of 1882), s. 188. 
duty of looking after the child and for that pur- „Where the instrument of gift has been register- 
poss place the.child in the custody, of Somebody 9d, delivery of. possession isenot essential for.the 
eleo. If he does so, it then becomes a question -validity ‘of a: by a Hindu. N BHAQWANPRABAD 





" under section 25 at ae pues ie and’ vers Aot v. HARISINGH .- 3 aos 41 
for the Court ‘to decide, when he, applies for the _ — — Joint famlly—Ali 3 an 
restoration of the custody, whether Ë is for the AOT, 8. 6 di M Hi 
“welfare of the minor. NE 34 qu QA - R i ee 
The mere fact that a father has left an infant — — — — -——- Alienation by father—Suit to 
irl in the charge of two of the mother's  - f*cover by sons—Necessity—Burden of 


mily relatives, is no ground. for depriving him’ proof—Portion of consideration for necessity— 
of the custody of the child, if he wishes it re ` Po s es eee estate— Sale, whether 
stored to him.. S f sm e, 7 

In such cases* the, Courts should not try the > OOE "EJ UM 
character of the father, but rather consider what Where property belonging to a point Hindu , 
Puy des z s family haa passed out of the y either in 
is his right over. the child, hdving regard to the lieu of antocedegt debts o ü : 
fundamental rights of a father. A Suxapro Rar a : r ander an execution 

i sale in respect of a debt of the ‘father, the sons 

-v, Raw ORANDRA Rat, 22 A, L. J. 680; 10.0. & A. ‘can only recover"the pro ‘erty by showing that 
n in ee ALR, ( -) 622; 46 A. 706; L, 5 A te Hebr ives tier ilegal i pru 

í T Demo. . rule does not apply to a sale for i 

- 9. 53. See OrvinL PROOEDURB Cops, 1882, sucha sale is impeached! by the ‘sorts it is for the 

s. 443 ° ~.. ?7.,, 290 creditor in the first instance to prove either legal 
High Court Judges—Full Bench" decision—One . necessity or at least such inquiry as would have 
: Judge 0n 8 pecial ere pronounced in satisfied a prudent man that the cage existed. 

ence, y o i 


a A pre-emptor from the vendee stands ‘in. the 
`A judgment of a Full. Bench pronounced- same position ‘as the vendee himself. Le 
during the absance on deputation on. other duty Where a -portion of the sale consideration is 
of one of the Judges who constituted it, is not found to have been for legal necessity, then in 
invalid. , š order to decide whether the sale should r should 


A Judge of a High Oourt who does not resign not be upheld, what the Court has to look at is 
- his &ppointmenf*does not cease to be a Judge the amount of the considerftion in regard to 
during his temporary absence on other service. which no legal necessity kas been, established. 
M MEYAPPA OHRTTIAR v. OHIDAMBARAM CHETTIAR, If this amount is so trifling that it can be left 
47 M. L. J. 397; (1924) M. W. N. 092; (1925) A I. R. out of account the sale should be upheld; other- 
qp 58; 2r L. bs 12 me dcn 91 wise it shoul be set aside. . 
Hindu Law—Ancestral property—Sale—Small TET DS 
portion of consideration not for legal necessity `- Another test is, could the sum for which legal 
— Sale, whether to be set ande, necessity has been established: have been raised 
When a small portion of consideration (about one- without effecting the sale which fs impugned. 
eighth in this case) for a genuine sale of a Hindu +L, fu a. portion of the consideration has 
joint family property is not for legal necessity, en PAN ag Ps have been advanced for legal * 
the sale cannot be set aside N BHADAJI v. GANHSH- puce A ond e cannot be supported on the 
mao, 20 N L. R.4,(1924) A.L R (N)109 70 Sround of benefif to the estate, as the sale could 
Father's debts Sons, whether bound to OPIY- be beneficial to, the estate to’ the extent 
yc 3 Ç to which it was necessary to raise the sum 
fonder Hiadu Law the sons are under a pious qus by logal pna y 
obligation to pay the father's debts even in his sale cannot be upheld with respect to a part 
lifetime provided the debts are not illegal or and set aside as to the rest of the property, 
immoral. A RAJA Baso v. BALMUEAND, L. Bo 5 À A CHANDRIKA BINGH v. BuaawaT SINGH, (1924) A, I 
699 Civ. i "gag -B (A) 170 I 54 
— TI Gift by father to daughter. —V Alienation by manager—Necessit 
A reasonable gift to'& daughter by & Hindu —Consideration, portion o je for on Ç 
father of joint family property is valid. It is not always possible for a vendor to sell 








But thereis no warrant forthe propositionthat or mortgage & pro for tMe exact amount 
n member of a Hindu joint family can make a gif required for uni eae but that Seul: 
$fthe joint family property if it does not oxcee not justify the manager of.& Hindu family to 
° Ë - Ë E u . I ° Ë 
oo . | ; ? MUN 
. : a i z ` ; > 
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‘Hindu Law—contd. 
; mortgage of en roperty for a larger "amount 
than was absolutely necessary. X : 
- When -the ter portion of the consideration for 
an alienation by the manager of a joint Hindu family 
is found to be for necessity, the question for deter- 


min&tion-is whether the portion of the considera- * 


tion which was not taken for legal necessity was 
such a small part of the total consideration as 
ought not to be.taken into account in determining 
whether the alienation should be set aside: or 
upheld. š 

- Where a sum of Rs. 80, out of a total con- 
sideration of Rs 409 for an alienation by the 
manager of a joint Hindu family, 
have been taken for necessity, the sum is not 
such a small amount as might, be neglected in 
considering the question of valid necessity for 
the ‘alienation, and the alienation cannot ‘be 
upheld, A Matapin Tawar v. BURAJBALI SINGH, 
(1923) A. I. R. (A.) 522 32 





Joint famlly—Antecedent debts—Immoral 
debts—Burden of proof. 


Hindu joint family property can bə validly 
charged for the payment of just antecadent debts 
which have not bagn incurred for immoral pur- 
"posas. The burden of proving tĦat the antecedent 
Tebts were immoral is on ihe person who seeks 
to avoid them. : RN 

The presumption that the debts raised by a 
borrower, whe at the time of raising the loan was 
living a licentious life beyond his means, and 
was indulging in drink, riot, prostitution and 
debauchery, were raised for an “immoral purpose” 
doss not apply where the borrower was at the time 


also carrying on another business on "which the 
money could have been legitimately spent. L 
'HARBHAQWAN D. AMAR Sinan, 5 L. 137; (1924) A. I. 
R. (L.) 530 ° 332 





Antecedent delit —Mortgage-debt. 

‘As a mortgage bf Hindu joint family property 
to secure a debt is arfalienation of the property, 
it cannot be treated in itself as evidence of an 
antecedent debt, in -respect of whch a fresh 
alienation of the joint family preperty by the 
managing members could be justified. A Rax 
Raras Misi v. Karın Deo Swan, (1923) A. I R. 
(A.) 20 E 417 
Antecedent — debt —Mortgage-debt 
—Alienation—Partial legal necessity—Alrena- 
tion, setting aside of. - 








°. 
Under Hindu Law, in order to be an antecedent. 


debt, the previous debt nebd not necessarily be a 
simple debt, but may also be a mortgage-debt. 
Where legal necessity or an antecedent debt 
has not been established as to a part of the 
consideration for an alienation of a Hindu joint 
family property, the question whether the sale 
should.be upheld or not has to be considered on 
the merits in each case. No hard and fast rule can 
be laid dd%n as applicable to all cases. 
. Where Rs. 200, out of a total consideration of 


`. Rs, 1,000 for afi alenation of Hindu joint family 
are not found to have been required for e causes the borrower purported to secure its 
ty, the alienation should be set aside,as payment by mortgaging-the family property. ° 


property, ar 
- legal ,necesat 


° “INDIAN GASES. e- 


is found not to. 


^ DA. 
° Hindu Law—contd. ` I 


the amount is not so insignificant as to be ignored. 


A BSANMOKH'PANDE v. JAGARNATH. PANDE, . L. 
J. 417, 46 A. 531; (1924) A.L R. (A) 708; L. R. 5 
389 Civ. ° 838 





Joint famlly-—Cont made by Manager 
- whethdh binding on Pd = 
Per Sulaiman, J —Managers of Hindu families 
*are-the agents of thase families for the purposes 
of contracts with other parties. They represent 
their respective families to the outside world. A 
contract which is entered into by sucha manager 
is a contract entered into not only on his behalf 
but on bshalf of his family of which he is a 
member. 3 ' 

Where a contract is entered into between the 
managers of two Hindu families, the contracting 
parties are the two families represented by the 
two managers, and:the contract is binding not 
only on the signatories to it, but also on the 
families on whose behalf they are entering into 
the contract, and so long as those families continue 
as existing entities and are recognised by law as 
such, the contracts entered into between them are 
binding on them, although the yeas may, in 
the meantime, have changed. BaspEo Rar v. 
Juacru Rat, 22 A.' L. J. 265; 46 A. 333; (1924) A. 
I. R. (A.) 400 4 , 390 
—————— —— Debt gneurred by father—Dam- 

ages for malicious p o debt—- 

Civ Procedure Code (Act V af 1908), O. 

XXXVIII, rr. 5, 10—Hindu joint family— 

Attachment before judgment — Survivorship 

right of, whether affected. 

It is an lean and émrmoral act on the part of 
any one to lodge a maliciously false criminal case 
against another. It is also opposed to public 
policy. 

Therefore, a decree awarding damages for 
malicious prosecution agaist n Hindn father 
constitutes an illegal and immoral debt, which 
the sons of the judgment-debter are under no 
obligation to satisfy. 

Nor can such a debt fall within the category of 
debts incurred by the father to defend himself in 
a criminal case or ın a suit for defamation. 

An attachment before judgment does not rank in 
the same position as an attachment after judg- 
ment, and does not operate to defeat the right 
of a Hindu co-parcener by survivorship. Pat 
BuxpaR Lat v RAGHUKANDAN Prasap,5 P. L. T. 
135; 3 Pat. 250; (1924) A. I. R (Pat) 465 413 


——— Debt incurred. by father—Sons 
and grandsons, obligation of—Antecedent debt.— 
Mortgage, whether constitutes antecedent debt—- 
Immorad. debt—Extravagant or reckless transac- 
tion, whether immoral. ° c 
A mortgage executed by n Hindu father in 

order to pay off an earlier morigage is binding 

on his sons, provided the obligation incurred 
under ths earlier mortgage was antecedent both 
in time and in fact to and was independent of 

-the obligation incurred under the later mortgage. 

The debt due under the earlier mortgage does 

not cease to be an antecedent debt merely be- 

re- 


P 


^ 


- W o w w. 


` Vol. 83] 
.MInduLaW—eontà — ^ 00 eto os, 


- The pious obligation upon which the doctrine 
of antecedency is: founded extends to grandsons 
ag well ag to sons. -~ PNG 2E 
Hindu sons and grandsons are liable to pay 
. the debts-of the father and the grandia er 
extept when they are contracted for an illegal 


from an illegal or imfhóral .transactioh. - `. 

An immoral debt means a debt incurred for a: 
cause repugnant.to good moralg.'- ' EIN 
` À transaction which is merely extravagant or 
reckleas, does not amount to an illegal or immoral 


transaction within the meaning of the above rule. - 
Pat-Kutpr Sanar v RauBuJHAWAN-Mauro, 5 P. L.- 


T. 115, 3 Pat.495,(1994) A. I. R. (Pat) 454 385. 


I Joint family—Decres against father. See 
Civi Procepure Cone, s. 50 985 


- Division of  status—Institution 
of suit—Subsequent | withdrawal —Intention to 
divide, whether revocable—Second surt based on 
dispossession, whether barred—"Subject-matter," ~ 
what 48—Ciwil, Procedure Code (Act V of 1908), 
0. XXIII, r. à - I 
An unequivocal declaration py’ a member of a 

joint Hindu family of his intention to divide 

communicated to the other members of the family, 

effects a division in status. But the filing of a 

suit for partition is not a sufficient declaration in all 

cases to constitute a severance in status, nor is 
such n declaration: irrevocable — . & 

When there is a definite intention to divide, 
that intention should bs given effect to; but 
where that intention has been expressed by the 
institution of a suit for partition and shortly 
afterwards negatived by its withdrawal, the mere 
filing of the suit cannot be deemed to be a sufü- 
cient proof of that intention in thelight of sub- 

Bequent events. š 
When a member of a family has withdrawn a 

suit for partition,fe is not, byreasonof O XXIII, 

r. 1, Civil Procedure Oode, precluded from bring- 

ing another suit for the possession of his shme 

of the property based on subsequent exclusion. 

The subject-matter of the second suit in such a 

case is not the sameasthat in the first suit within 

the meaning of O XXIII, r. 1, Civil Procedure 

Code W Krisunaswanut NAIDU v. PeRUMAL, 20 L. 

W. 540; (1924) M. W. N. 742, (1925) A. L R (M) 

112 : 84 








———————————— Family property taken by some 
mwembers-—Swuit for declaration of specific share 
by others, whether matntatnable—Approprrate 
relief 
Where some members ofa Hindu jet family 

obtain mutation of family property in their favour, 
the other members can obtain joint possession, but 
they cannot sue for a declaration of any specific 
share in the propertyrin the absence- of an allega- 
tion in the plaint that they have separated, or the 
“expression of a clear and unambiguous intention to 
do so. A Rau SaRuP v, Karaura, L. R. 5 A, 723 Civ. 
- 227 
` ,——  — n - Karta, power of--Loan to pur- 

e chase share in village-- Benefit of family—Familp 
property, liability of. eT š 


eds 


| &ENÉRALINDEX. ^ ° oT 


or 
immoral purpose, or -where the obligation @rises . 
e° 3 Pat. 451, -~ : 


Hindu Law—eontd. | $2 "ur aa 7 


A karta ‘of a Hindu family is entitled: obs i 
money in order to purchase a share in a village ne 
a share, 'in `a trans- 


which the family already 
action whicf is not on’ the face of it a losing dne 
. | Buch a transaction -is for the benefit of ethe 


Pat Mapuo SINGH v. OBANDBR PRASAD SINGH, 


— — — JoInt famlly—Manager, whether liable to 

` account—Wajib-ul-arz, entry in, regarding rendi- 
tion of accounts, value. of-—HReversioner, when 
bound by previous decisionse - I 


` The manager of a joint Hindu family is-not liable - 


for accounts of past trinsactions or past’ in 
> j Come, 
An POT .in a wapb-ul-arz' statin eti 
year arendition of accounts tukes place amo 
the co-sharers is strong evidence of separation, 
A reversioner is ‘bound by decisions against the 


last male owner, but he is not ordinarily*bound by 


decisions given against himself before the 
sion opened. O laonmnmur Narayan v. SALIG "Ri. 





11 O. L. J. 154; (1024) A. I. R. (O.) 428 '833 
3 Mortgage by father g VIL ` 
PRooEDURBE Cops, s. 99 y i s P 


—————— —- Mortgage by father, whether bind-- 
ICH NE absence of, effect of. diac 

., A mortgage of joint family pro 
by a Hindu father in consideration Aan 
dent debt is valid and hinding on the property. If 


the mortgage is not in consideration of an antece~ 


dent debt; the mortgage is not valid - i 
cution ‘of’any decree, that may be pas On tho" 
basis of the mortgage against the father himself 
only the father's share in joint family roperty 
can -be proceeded against O Juknu PD * 
Mara Pansuap, 100. & A. L. R. 161; 27 O.-O. 161 
A- 1044 
— y Partition between’ 
effect of —Presumption. .. apenas 
A partition between co-parceners constituti 
a joint Hindu family. dóes'not give rise uus 
presumption, that &.joint and undivided family 
constituted Yeone of such co-parceners' together 
with his own sons and grandsons has also been 
dissolved and that the latter have ceased to be co- 
WO inter se. P C HARI BAKH8H v. BABU Lar, 
392 A L J 254; 31M. L. T. 70; (1924) £ I R. (P. OJ 
126; 5 L. 92; 28 O. W. N. 953; 90 TL, W 406) 


1921) M W. N. 650; 26 Bom. L. R 1108, 47 M. *- 


.J. 938; 51 L A.163,510. 163; 1 L.C. 447- 
R.5A P. C. OU & A. L. R. M Er 
——— elf-acquired property-— opert 
acquired as collateral heir, nature ofe v 
Property acquired by a Hindu underia title ag 
collateral heir is his gelf-acquired property. A 
PHULWANTI KUNWAR v. JANEHAR Das, 99 A. L, J 
521, 46 A 575; (1924) A. L R. (A) 695 L R. 5. 
785 Civ. —— ' — 782 


value of—Adverse possessiog—Death, ere 
of family —Possessyon by . 


tries in Revenue papers ghowing separa 
shares against the names of members on & Tinie 





Separation—Revenue 


family cannot be accepted as indicating a.state of 
e 


separation between such members. 


. - ` i 5 1 xw 


famil d is binding ‘on the fami} p 
bur š y Droperty. 


' '603 e 


& that every . 


` 


1104 
‘Hindu Law—contd. ; ' . 


On the death of a member of & joint Hindu 

his widow entered into Doasesaion of her 

share of the family property and obtained muta- 

tion in the revenue pipers in respect of it. 

` continued in possession of the property for more 
thar? 12 years: 

‘Held, that in the absence of evidence® to show 
e that the widow entered into possession and con-. 
*tinüed in it under some agreement or arrange- 
ment with her husband's co-parceners and thereby 
‘admitted the nature of her possession to bs 
permissive; her possession was wrongful and 
adverse to the co-pafeenérs and having continued 
“for more than the statutory period had extin- 
guished their title in the property. O Jars: RAM 

v. Ray Banapcor Kumi, 11 O. L. J. 87; (1924) A. 
E R. (O.) 326 563 


— ——— Jolnt family —  — by 


, existing members, when valid—Sale by grand 
father—Suit by grandsons contest an sale—Earlier 
mortgages, whether antecedent debts—Horoscope, 


ative, value of. 

he existing members of & joint Hindu family 

can execute a valid mortgage of the joint family 
property, but if th subsequently execute a sale 
and in the interval between the fnortgage and the 

` såle sons are born to them, these sons can 
challenge the sale, and the earlier mort ge would 
not hea valid antecedent debt so as to binding 

` “on them. ° ` 


* A horoscope is not in itself a, 
ment, “it is a document-to be use 
‘to refresh hig meniory: O AMBIKA 

BananvR, 11 O. L. J. 164; (1921) A. 


robative docu- 
by the witness 
PRASAD v. Lan 
L R.(0) Pu 


Marrlage—Taga Brahmins—Bisas and 
Dasas, marriage between, whether Bagues enis 
ance, rights of, whether affected. . 


A marriage > between persons belonging to the 
Bisa and Dasa communities of the Taga Brahmins 
cannot be PO as illegal or as involving the 
forfeiture of ights of inheritance 

A man may marry 8 woman of 
grade within his caste and may by such a 

fall into the class or grade to which his 

wife belongs,*but in the absence of.any clear and’ 
definite evidon to show that such a marriage 
èe would not be recognised as valid by the custom 
ofthe community to which either the husband or 
the wife belongs, neither he nor Bis issue can lose 
their right of inheritance in the family property. 
Vra Ts v. KEWAL, 22 A. L. J. 1009; (1925) 
. L R. (A.) 26 163 


———— Mlnor—Alienation by guardian —Benefit 
of minor—Purchaser, duty of. 

ere the property of a du minor is sold by 
his naturel guardian in order to satisfy a decree 
subsistiñg against the minor, it is not necessary for 
the purchaser to enquire whether the decree had 
been passed for valid reasons, and the sale cannot 
be set aside meredy on the ground that the ne 
consideration in excess of the amount 
the satisfaction of the, decree, is not p moved CR 

. 


INDIAN OASES. ° 


She: 


a lower class or, 


.[1994." 
Hindu Law-contd. 


been spent for the benefit of the minor, O Una 
GuanaN CHuokERBUTTY v. GRULAM* Bag, 39 O. L. 
J. 394; (1924) A. L R. (O) 1008 P 1040 


—— Mitakshara, applicability of—Partition 
—Gra*dmother, whether entitled to a share. + 
Unser Hindu Law the grandmother is entitled 

«o 8 Share in the nily property on’ a partition 
etween her, 

Where the Mitac pra lays down & rule clearly, 
then, even though it contradicts other books’ of 
authority, it has to be followed in the United 
Provinces. A Kanuaryd Lan v. GAURA, 22 A. L. J. 
890, (1925) A. I. R. (A) 19 -~ 147 


Widow—Adoption—Assent of ipuina 
One of two mot consulted—Ùonsent of ` other 
obtained by promise of - payment— Corrup- 
tion--Daughter's son, adult and next heir, 
whether must be consulted-—Author ity to adopt 
at any time, whether too general—Refusal of 
assent without reason—Effect—"Sa&pindns", if 
includes cognates—Assent, what is—Registered 
letter -returned unopened, whebher amounts to 
valid consultation —Postal endorfement, correctness 
of —Presumption.* š 


Where & widow purports to make an adoption 
with the assent of the wapindas, but ,oné of the 
two nearest agnatic  reversioners is: not con- 
sulted and the consent of the other is corrupt- 
ly obtained, the adoption is invalid. 


Per Ramesam, J.—Where a daughter's son ia 
next heir to a deceased person and is a major 
and otherwise competent to advise, he must 
necessarily be consulted before the widow“ of 
the deceased can make an adoption. 

The reasons which make the assent of divided 
brothers & requie condition to the validity of 
an adoption b y a widow apply mutatis mutandis 
to the case of the nearest sapjndas other than 
brothers. The nearest heirs, w o take the estate 
after the widow, are thie. proper persons to con- 


sent ` 

The word “sapi indas” , whatever its mean- 
ing in the Smritis n now includes both agnates and 
cognates. 


A registered letter to a sapinda containing a 
request to assent to an adoption which is, how- 
ever, returned without being opened, cannot 
amount to a valid consultation of such person. 


The consent of a sapinda to an adoption 
obtained by payment or even by promise of 
payment must be held to have been corruptly 
obtained. , 

There is an essential difference between the 
authority of a husband. and ihe assent of a 
a inda. 'lhe former is intended to be exercised 

y after the death of the husband. The latter 
is intended to be used at a reasonable time after 
the consent is given. When the intervalis short, 
the death of the sapinda may not matter, but a 
sapinda's assent is not to be pocketted by the 
widow and used long after it was given, when 
ntirely different considerations as to the -ex- 
e adiencos -of the adoption may apply. e 


PM e 


.. 
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Pre-emptlon—contd. - 


to hold good for the whole period of the Settle- _ 
ment and not longer. It cannot be regarded as 
a contract fot an unknown,or indefinite-period so 
as to make it’ void for-uncertainty. ` . 

In a Provinces such as Agra where pre-emption 
is recognised and encouraged, it cannot be said 
that a contract giving rise to a right of pres 
tmption is Opposed to public policy. 

A contract givi rise to a right of pre 
emption - entered into by.the proprietors of e? 
village does not create any interest in land, nor 
does it operate to effect any transfer of property. 
Section 14 of the Transfer of Property Act, which 
embodies the rule against perpetuities, has, there- 
fore, no application to such a contract. 

A contract of pre-emption is within the gene- 
ral rule laid down in section 37 of the Contract 
Act, and can be enforced‘ against the representa- 
tives of the promisor after his death. A contract 
of pre-emption in substance is a contract that 
before any share in the village is transferred to 
a stranger, an offer would be made to the other 
co-sharers, or to put. it in a negative way, a 
contract that no transfer shall be effected to a 
stranger without an offer having first been made 
to the other cBeharers. Such a contract is made 
by the then proprietors in respect of the pro- 
party which they hold at the limo and is intended 
to be binding on all the co-sharers, whoever they 
may be, during the whele period of the Settle- 
mont, nee me ; 

A contract of pre-emption entered into by the 
proprietors though a personal one, in the sense 
that it creates no interest in land, is also entered 
into by virtue of their position as proprietors and 
is entered into in respect of their property and 
must from its very nature be deemed to have been 
annexed to their ownersbip. Such a contract, though 
not amounting to an interest in or easement on 


` land, certainly creates a benefit of an obligation 


in favour ‘of the other 
their proprietorship: 
under section 49 of the Transfer of Property Act, 
can be enforced against all gratuitous transferees 
and even against transferees for consideration 
with notice. š 

A fortiori, such & contract cannot be held to 
be unenforcible against the heirs of the contract- 
ing parties. ` 

À contract of pre-emption can be enforced 
-against the perso: representatives as well as 
transferees of the original partied in the same 


ies and is ed to 


manner and to the same extent as the restrictive - 


covenants mentioned in the earlier part of section 
40 of the Transfer of Property Act. 

The question whether in any particular case the 
transferee had or had not notice ig one of fact 
which if raised has to be determined on the evi- 
dence. A Baspzo Rar v. JHacru Rar 22 A. L.J. 
265; 46 A. 333; (1924) A. I. R. (A.) 400 390 


custom of —Delhi City, Mohalla Bhojpura. - 


In the Delhi, City the custom of pre-emption 
prevails very generally in respect of sales of re- 
sidential houses. L GokaL CHAND v: Sanwa Das, 

- 5 L. 109; (1924) A. L. R. (L.) 495 : 180 
ajib-ul-arz, construction [o/— Custom or 
` ° 





contract, 


Je 


e. E 


(q^ GENERAL INDEX. 


ch a contract,. therefore, ` 


- section 22 of 


1121 


Pre-emption—concld. ' 

eWhere a wajib-ul-arz of a village provides that 
in the*case of transfer of birt the first refusal is 
to be given to another birtdar, anda subsequent 
wajrb-ul-arz, repeats the same condition with a 
variation that in case of transfer by sale, first offer 
is to be m&de to a near co-sharer, and in case of his 
refusal, to the co-sharers of the thok, and lastly to 
any other co-sharer in the village, it is®clear 
that thé wajib-ul-arz records a contract, and nota 
‚custom, of preemption. A JuiNAK Sinan v. RAM 
Baran SINGH, 21 
260 


Wajib-ul-arz—Custom or contract. 
Prima facie an etry ig the wajib-ul-arz of a 
village is to be treated as an entry of a custom. 
But the presumption can be overthrown’ either by 
external or internal evidence. 5. 
"Where the pre-emption clause of the wajzb-ul- 
arz of a village, after giving a scheme for pre- 
emption of sales and mortgages, further 
lays down that if a co-sharer who -has mortgaged 
his share is unwilling to redeem the mortgage 
at a time when redemption may be sought, other 
co-sharers in a certain order may redeem the pro-. 
rty and keep it to themselves; and where it 
rther provides the bgsis of calculating the price 
which may be demanded when the property is 
mortgaged or seld, the wajiul-arz does not record 
a custom of CTI NOR A MUHAMMAD ALI, v. 
Surran Auman, (1924) A. L R. (A.) 123 - - 49 


Presidency Towns Insolvency Aot (III of 

1909), ss. 8, 22— Limitation Act (IX of 1908) 

s. 5, Sch. T, Arts. 162, 173—Adjudication of 

insolvency, annulment of —Appellate Court, power 

of, to rescind order—Axpplication to rescind order 
of mee M in making 
application—Extension of tme; : 

A Court of Appeal hearin appe Spent 
orders in insolvency made by the Original l- 
vency Court has equally with that Court power 
under section 8 of the Presidency Towns l- 
vency Act to review, ind, or vary its own 
orders, 2 . . : cm 

This power of review, ete., is exercisable with 
respect also to orders under section 22 of the 
Presidency Jowns Insolvency Act. 

The power given to an Insolvency Court under 
e Act to annul an adjudication 
where it is proved that insolvency proceedings 
are-pending in another British Octrt, cannot be 
exercised unless the debtors in both proceedings 
are the same. Pon ° 

— Whether the provisions of the Limita- 
tion Act of 1908 areat all applicable to applica- 
tions under section 8,of the Presidency 
Insolvency Act. : .. š 

If they are applicable delay in making the a 

lication may be excused under section 5 of the 

imitation Act for sufficient cause. M OFFICAL 
‘ASSIGNEE OF MADRAS v. OFFICIAL ASSIGNEE OF RAN- 
goon, 19 L. W. 316; 34 M. L. T. 99; 46 M. L. J. 


owns 


580; (1924) M. W. N. 458; (1924) A. L` R. (E) 608 , 


——— 88, 13, 56 — Frdudulent" pre ference— 
Pressure on j ent-debtor, effect of —Adjudica- 
tion order, when to be made—Act of insolvency, 


L. J. 95; (1923) A. L. R. (A* 
771 . 


` 


e 
" m ° e š 
1122 _ * INDIAN 
“presidency Towns Insolverioy Act—1909— * 
contd. 


Ae ` proof of—Aasent of creditors to arrangement, 
effect of — Mótive of creditors—Discretiun of 
‘Court.’ 
ee section 13 of the Presidency! Towns In- 

cy Act, if the Court is satisfied about -the 


Bax of the petitioning creditor, and. about the _ 


“particular act or acts of insolvency alleged in the 
e petition of the creditor, it ought to make an order 
_of adjudication ‘unless ihere are materials before 
-ib-showing that the proceedings are being used 
~ for the. inequitable purpose of. extortion or of 


_ exercising improper Pressure over the debtor or are - 


of such a nature as come within the category of 


- proceedings which are vexatious or oppressive or :: 


constitute an abuse of the process of the Court 
. ; A creditor who has acted in.any way which 
would be equivalent to an assent, recognition or 
approval of a certain arrangement, -or who has 
taken advantage or was willing to take advantage 


of an arrangement in order to realize the moneys . 


“due to him without recourse in the first instance 
being had to the attached properties being put 
up for sale, should not be a owed to turn round 
end proceed i in bankruptcy as if there had been a 
. clean slate from the start. , 
- The jurisdiction gn bankrupt is entirely dis- 
i cretional; and in exercising discretion the 
Cóurt is bound to look into ks cicumstances as 
“a whole. A creditor who takes legitimate stéps 
for enforcing payment of the debt due to him 18 
. entitled, if hi$ demands are not satisfied, to pro- 


' peed in "pankruptcy; but on theother hand, if asa ` 


matter of fact, indications ais not wanting on the 


“affidavits on record, which show that the proceed-. 


‘ings and the persistence in them are spiteful, that 
‘in itself is a sufficient cause for refusing to make 

` an adjudication order on the petition of tke credit- 
ors. After the committal of an act of bankruptcy 

- and pending the period during which such an act 
` is available for`adjudication,'a creditor, who`is 
: gwauro thereof, is, under ordinary circumstances, 
* justified in déchning 4o receive payment of his 


: debt from the debtor ‘and may proceed to present . 


' his petition. The rule, however, ‘isnot an inflexi- 
ble one, because circumstances magy exist which . 
. would justify the: Court in refusing to make an ad- 
judication order after a tender to the petitioning cre- 
ditor of his debt and costs. 
Where théfe is areal tangible pressure on the 


part of a creditor by means of attachment of‘the ` 


$ judgment-debtor's moveable properties, which pres 
sure is bound to exercise an appreciable influence 

- upon the mind of the judgmant-debtor and thus 

- renders his principal mote not the view to pre- 
fer, the satisfaction of the debt .by the judgment- 


debtor and the receipt of the decretal amount by - 
the: creditors cannot be regarded as a finudulent . 


preference and cannot be set aside at tho instanco 
of àny other creditor. 

DAS, Ex parte, 39 C. L. i 512; (1924) A. I. R. ive 
964. 


—— ——— 88. 27, 38 Bzominátion of docu 
—Appheation. "when to be made, 


A creditor is “expected to know when his debtor ` 


- "becomes insolvent, as it is prescribed by the * 


C HansUKHDAS BALKISSEN- . 


OASES. 0 0 -gge 


Presidency Towns Insolvency .Act—1909— 
contd. 


"RRaidenbs -Towns Tñso]yenay: Act that the ` ad- 

- pudication order should- be. published: in the 
‘Government Gazette, and if he wishes to get the 
insolvent examined the "application should be 
«made hgfore the ineolvent applies. for his dis- 
charge. : 

It 8 tco late to apply for the” examination of 
*ean insolvent when his application for discharge 
ison the board for final hearing except in very 
special circumstances. B FAgDUNJI DADABRAI, In re, 
:26 Bom. L; R. 627; (1924) A. I R. (B) 519 782 


8. 52--"In ‘his 
meaning of—Motor-car. used by contractor. 
The words "in his: trade or business" in sec 
_ tion 52 of the Presidency Towns Insolvency Act, 
.mean “for the purposes of, or purposes connected 
with his trade or business”, that is to -Bay, not 


"merely visibly employed in his trade or business, 


but acquired for the purposes of the business and 
used for those purposes. ' 

Ina country like India where distancés are con- 
siderable and the facilities for travel by rail, tram 


and motor bus- are not at all sumilar to, or’ as 


_ advanced as ım, certain Western*citiea, for certain 
` types of business «the motor-car has ‘become not 
merely a ‘pleasant means of conveyance “but practi- 
cally ‘a necessity. Therefore, in this country a 
motor-car used'by a contfactor for conveyance to and. 
from his busmess, is used in connection with his 
trade or business and comes within the operation 
of section 52 of the Presidency Towns Insolvency 
Act. R In the matter of L We Nase, 2 R. .154; 
(1924) A.I R (R) 207 E 546 


8. 56—F'raudülent preference, what 
: amounts ~ to—Test —Intention of insolvent. 

'In all cases in which the question of. fraudulent 
preference: is raised, what has to'. be decided is 
.What was the dominant intention inthe mind of 
the insolvent at the time the act was done. It may 
result ın a preference im favour of one. creditor, 





but, if the act -was done by the insolvent: not asa. 


fiee agent but under pressure, or to avoid certain 
legal consequences or with & view to benefiting 
. himself às .the primary: consideration, then, there 
can be no fraudulent preference. 

The fact that the act complained of was .done 


^ very shortly before the insolvént filed his petition 


to be adjudicated may give rise to the presumption 
that the act was intended as a fraudulént- pre- 
ference But it is necessary to consider all the 
facts in the case and the'surrounding circumstances 
and arrive at a decision as to what was the.princi- 
pal object of the insolvent in so acting. ` 
Arnraot Ghat is a purely voluntary act. done, in 
order io protect the insolvent frog. legal pro- 
ceedings, or to. gain for him some’. immediato 
advantage, would not be a fraudulent preference, 
though it might have. the result of p erring one 
creditor at.the expense of others. The question, 


therefore, m all these cases 18 one.of ‘fact. R 
Ramsuns.& Co v. ZorrrEbpEE & Co, .2 R. 193; 
. (1924) A. I. R.(R.) 308 *. , » 440 





88. 62, 66—Statutory- tenancy, whether 
erty— Disclaimer by Official Assignee—Land- 
whether entitled to order for delucry; © 


^ 


lord, 


trade or 'businéss" PH 
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concld, ` E 


mre 


“Presidency Towns Insol Act, 1909— 


zv. E 


A statutéry tenancy to which -an` insolvent 
becomes entitled under the provisions of the 
Bombay Rent;((War Restrictions) Act, is his pro’ 
perty within °the meaning of section 62 of the e 

residency Towns Insolvency Act, and is vested. 
by the adjudication drder in the.Oflicial Assignee. 

On the Official.Assignee disclaiming any interest 
in such property, the owner of the premises is 
entitled to an order for délivery against the 
insolvent under section 66 of the Presidency Towns 
Insolvency Act. B In re ABUBAKBR HAJI ABDULLA, 
2 Bom. `L. R. 628; 48,B., 580; (1924) A. I. R.. (B) 
51 go o4 *. e cd 809 


Press and Registration of Books Act (XXV 
of 1867), s. 7, as amended by Press Luw Re- . 
peal and Amendment Act (XIV of 1922)—HEditor's 
name appearing in paper, effect of ‘ 
Under section 7 of the Press and Registration 

of Books Act, 1867, as amended by the 

Press Law Repeal and Amendment Act, 1922, 

the entry of the name of thé Editor as such 

on a newspaper is’. sufficient evidence that 
on the, day that newspaper. was published the 
person bearing that name was Editor of the paper. 

Pat. NAGESWAR PRASAD SHARMA p. EMPEROR, 1994) 

Pat .283; (1925) A. I. R: (Pat.) 99, 26 Cr. L. ç 78 

e" wu E 638 

Presumption. See ALL@TION ANDDILUYVION 8 


See Bencar TENAKCY Act, s. 50(2) 169, 
j i ` 568 





——— See OryviL PaooEpuRR Cope, O. XXI, r. 54 





(2) I 4 878 
ti See COMPANIES ACT, e. 6 94 
See Hinpv Law—W1LL 127 

— See LANDLORD AND TENANT— PERMANENT 
TENAXCY : ; 741 
See Pena Oopng.s 411: - . = ,705 
——— — Document. See Evidence Act,s 90. 5 


Permanent tenancy., See O1vin PRoCEDURE-, 

Cops, s. 11 27 45 
—— Postal endorsement. See HiN»u Law— 
Wow i 59 


Principal and agént—Agent, authority of, ex- 
tent of—Insurance Company— Agent authorised 

‘to obtain’ proposals—Acceptance , of . proposal— 

Premium mot fixed, effect of. 

The authority of any particular agent varies 
-according to circtimstances. An agent employed 
merely to introduce business-to the insurers is 

. not in any real sense of the word their’ agent. 
"His business is merely to obtain pro and 
transmit them tothe insurers. . That is the whole 
‘extent of his authority. He can neither accept 
any proposs* nor issue & cover-note, and, in co 
far as he fills up a proposal form for the pro- 

` poser, he is to be regarded as the agent of ite 

p'ereger, and: not the agent of the agents. The 

icitirg*to him of a bundle ‘of proposal forms 

Q oea nct in any way ipply the giant of any par- 
ticular autLuitty to him. | ~ , 

. -Nor does the graft of a book of receipt forms 

, not specially worded, give ripe to any implied 

» guthority, . d ` T 


H 
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ege 
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geacceptance on the part.of the insurers will depend 
t18, 


M 


a 
` 
. 


` 6 x . T 
. 1193 - ; 
- erincipal and agent—concld. o 


The question always is whether a proposal sub- - 
mitted. -by am agent has beén accepted, bẹ the- . 
insurers Acceptance by them may be shown m 
various Ways The acceptance of the premium 
does not obgtsclf show thee they have accepted 
the offer. There must be circnmstances,, besides 

'the mere acceptance of the premium, pointingsto 
such an aeceptance. What facts will constitule an 


upon the circumstances of a particular case. 

however, essential that the premium should have. 
been fixed, as, until it is fixed, it is impoeible to 
hold that there 1s a completed contract, R Kwa 
Har v ‘NORTHERN ASSURANCE (o, Lrp, 2 R. 158: 
(1994) A I R (R) 269, 3.Bur, L J.40 569 


Prisons Act (IX ‘of 1894), s. 42. See Pian 
Conk, 8. 21 (7) 342- 


Probate.and ‘Administration Act (Vof 1881), : 
ss. 4, 88, 89, 100,147. See Grant, CONSTRUC- 
TION OF > 4 * 812 


8. 34—Probate proceedings—Adminis- 

trator pendente lite when can be appointed—- 

` Decasion in favour of Will—Appeal—Appellate 
` Court, power of, to appoint administrator—Pos- 
, session obtained by executors, effect of. . - : 


The appointmewt of an, adnfinistrator pendente 
lite does not follajy as a matter of course when; 
-ever litigation is pending The applicant 18 
required to show some necessity for the grant, for 
example, that it is’ necessary ‘for thg preservation 
of the estate, for receiving rents, payments of 
interest or the dividends on shares as they become 
-due, and that no fit and proper person is in a 
position to discharge these offices. e" 

The duties of an administrator pendente lite 
commence from the order of appointment and, 
if the decree in the action, 18 appealéd fiom, do 


not ceafe until the appeal has been disposed of. =~ 


In the absence of any appeal the functions of an 
administrator pendente lite terminate with "n 
decree pronounced in favour of a Will and do 
not continue until the exécutors obtain Probate. 
The mere fact that the, executors have obtained 


. possession of the properties from the administra- 
- tor pendente-Mte after the deeision of the’ First 


Court, doesnot deprive the Appellate Court of its 
power to appoint an administrator pending the 
decision of the appeal e i 

A Court of Appeal cannot allow itself to be 
paralysed by a successful endeavour on the part of 
a litigant to obtain possession. in view of an 
apprehended appeal. to be followed. by a stay 


order. C Prawma B. Dzvi .v. JyoTInpea NATH 
BANERJEE, 28 O. W. N. 576; (1924) A. L R. (O) 
631: ` - 597 


— g. 90—Lease executed. by administrator 
— Sanction of Court, absence of, effect of —Lease, 
whether void or voidable—"He who seeks equity 

- must do equity", applicability of. - 

An alientation by an executor or administrator 
without leave of the’ Court, where spch leave is 
necessary under section 90 ofthe Probate and Ad- 


. ministration Act, is not void bu voidable. This 


~attracts the operation of the elementary rule that 


` 
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no person can be. allowed to avoid & transaction 
in such as manner as to enable him to recover 
property which would otherwise be lost te him 
End st the same tinte keep the mongy or other 
advantages which he has obtained thereunder. 


If éhe party prejudicially affected by the transac- ° 


tion seeks relief, the Court will assiste him only 


on equitable terms "of reimbursement. 
° 


maxim that 'he who seeks equity must do 
equity’ is applicable to a defendant as well asto 
a plaintiff and a party who seeks to avail himself 
of an equitable defence must stand -the test as 
well as one who appears as a plaintiff. š 
Quaore:—Whether section 90 of the Probate 
and Administration Act governs a case where a 
new kabuliyat is granted in respect of an existing 
tenancy. © Sra Sunparr BARMANI v. BARADA 
Prosan Roy, 28 O. W. N. 444; (1924) A.L R. (O.) 
636 319 


Procedure—Instalment decree—Discretion of 
Court—Appeal—Precedents, value of. . z 


Where a Court allows the payment ofa money- 
decree by instalments, it ought to give reasons. 
The omission to give reasons, however, is only an 
irregularity, and the discretion exercised” by the 
Court below ought mot lightly tebe interfered with 
wa peal, e T 
í Where the question is one of diseretion the, 
ground why it was refused in one case is not 
relevant in other cases. A JOKHU SINGH v. CHRUNNOO 
Lar, L. R. 5 A. 784 Civ 133 


"Provinoial Insolvency Act (IILof 1907), ss. 2, 
16, 18 (2), 20, 23—Adjudication of Hindu 
father-and minor sons as tnsolvents—Sale by 
Official Receiver of interest of all members- 
Discharge of -debts neither illegal nor immoral 
—Sale, whether binds shares of sons—‘Further 
proceedings" referred to Official Receiver—Order, 
whether amounts to order of appointment as Re- 

` ceiver— Sale by Qfficual. Receiver, validity of. 


On the insolvency of the father of a joint 
Hindu family, the Official Receiver can exercise 
tho right of the father to dispose of the sons’ 
interést in ancestral immoveable “estate for the 
payment of the father's debts not tainted with 
illegality or immorality. . . : 

A Hindudather and his minor sons were ad- 
judicated insolvents and the Official Receiver 


e purported to convey the entire interest of all the 


members of the family, including the minors, 
expressly reciting in the deed hat the latter had 
also been adjudicated insolvents The debts 
which were discharged bj the sale were found not 
to have been incurred for any illegal or immoral 


'UTpose : : 
A Held, that assuming that the minors had been 
improperly adjudicated insolvents the alienees 
nevertheless, acquired all the right? and title of 
the Officiel Receiver which he posse in ev 

' capacity and the sale-deed had, therefore, the 


` effect of pfssing tke interest of all the members 


of the family including the share of the minors, 
although the Official Receiver did not expressly 


[1994 ` 


CABES. e 


` Provinclal Insolvency Act—1907—concld. - 


Where & Receiver had been appointed by 
cal Government under section- 19 (1) of 
vincial Insolvency Act, for a District and 
‘Insolvency Court on passing an order of ad- 
judication of a person as insolvent, referred tho 
insolverfey petition to the'-. Official Receiver 


the 
the 
the 


, sale of the insolvent's property: ` 

Held, (1) that the-Official Receiver of the Dis- 
trict must be' deemed to have been appointed 
Receiver in the ingolvenoy ; : 

(2) that the absence of a formal vesting order 
did not yitiate the sale by the Official Receiver; 

(3) that in any case, the acts done by the 
Official Receiver in administering the estate must 
be deemed to have been acts done by him as 
agent of the Court, which became valid and 
binding on subsequent ratification by the Court. 
M BANEARANARAYANAM PILLAI v. RAJAMANI, 46 M. 


L. J. 314: 34 M. L. T. 152; 47 M. 462; (1924) A, - 


L. R. (M.) 550; 90 L. W. 357 ë 196 


8. 37—Undue preference— Repayment. of 
7 debt not yet due—Creditor, whether cam move 
Court—Burden of proof—Appeal. . 


The repayment* of a debt not yet due.by a 
person in insolvent circumstances amounts to un- 
due preference within the meaning of section 37 
of the Provincial Insolvency- Act. ` 

When a transaction is challenged as falling 
within the scope of section 37 of the Provincial 
Insolvency Act the test is whether the deed 
was a bona fide one, or was & mere cloak- for 
rétaining a beneflt ta the grantor. The grantee hag 
to prove not only the passing of consideration 
but also the od faith of the transaction, as 
initially the burden of proof lies on him. In prov- 
ing the passing of consideration he has also to 
prove his position as a creditor, and if in proving 
it his evidenoe disclóses fnets which support the 
other creditor's version that the transaction was 
not in good faith but amounted to fraudulent 

reference, the evidence although adduced on be- 
half of the grantee can be treated and considered 





as evidence affecting the good faith of the transac- 


tion. - 


In the stage of appeal, when all the evidence 
is before the Court, the question of the burden 


of proof is not of great importance. 25 


Where no Receiver has been appointed a creditor 
is competent to move the Insolvency Oourt to annul 


& transaction under section 37 of the Provincial ' 


‘Insolvency Act. N QGoPALRAO' v. HIRALAL 246 


FO Insolvency Act (V of 1920), ss. 5, 
27, 43, 75—Adjudication by O ial Receiver— 
Period. for discharge, whether can fixed—Ez- 
` tension of time—Adjudication, refusal to -annul— 
Unsecured creditor, whether person aggrieved— 
Appeal—Civil Procedure Code (Act V. of 1908), a. 


148, applicability of. oe i 
The period within which an insolvent must apply 


for his discharge has to bé specified in the order of 
-adjudication itself, and where a petition is sent to 


purport to exercise the father's power of dis- e the Official Receiver, and the latter makes an ordgr 


positipn vested" in him, 


of adjudication, he has power algo to fix the period 
I = - 2 e% 


“forefurther proceedings," and the.latter effected a 


` connota the idea that the 


Vol, 83]. 
, Provincia! Insolvency Act—1 920—contd. 


within whith the ‘insolvent must apply for his 
discharge. 


An unsecured creditor is a person aggrieved by’ 
die refusal ðf the Court to annul an order of. 


adjudication and is, therefore, entitled to appeal 
against such order. ° 
Per Krishnan, J. ~The power conferred by 

tion 27 (2) of ‘the ‘ Prowincial Insolvency Ac to 
extend the time fixed for applying for -discharge 
is not exhausted by the period originally fixed 
having expired. There is nothing in the Act to 
prevent ‘the Oourt from extending the time after 
the period originally fixed has expired under sec- 
tion 43 of the Provincial Insolvency Act . 


"Section 148 of the Civi] Procédure Code is appli 
-qable to insolvency proceedings by virtue `of 
section 5 (1) of the Provincial Insolvency Act and 
would justify an extension of time in such a case 
even after the expiry of the period originally 
fixed; 

- Per Waller, J.—Section 43 of the Provincial 
Insolvene Act is absolutely peremptory in its 
terms and directly the Gourt is informed of the 
insolvent's omissian to apply for discharge - within 

. the time fixed the only course gpen to ‘it is to 
annul’ the adjudication. No application for exten- 
sion of time an lie after His expiry of the period 
originally fix 

Section 148 p the: Civil Civil Procedure Code is appli- 
cable to insolvancy proceedings only so far ag it 
does not conflict with the provisions of the Pro- 
vincial Insolvency Act. M ARUNAGIRI MUDALIAR v. 
`KaNDASWAMI MuUDALIAR, 19L. W.418; 34 M. L.T. 
170; (1924): M. W. N. 331; (1924) A.I R. @) 635 


955. 


8. 11—"'Carries-on business," meaning of — 

- Jurisdiction. 
The word "personally" in section 1l of the 
Provincial Insolvency Act qualifies the words 


“works for gain", gnd not the words “carries on ` 


business", nor do the words “‘carries on, business” 


carried on per&onally It is not necessary, there- 


` fore, that-to give-an Insolvency Court jurisdiction 


over a person the latter should bs personally 
carrying on business’ within the jurisdiction of 
the Court. .8 CHETANDA8 MOHANDAS v. RaLLr Bro- 
THERE š 135 


— 88, 23, 31—Judgment-debtor, arrest of, 
under money- -decree—Petition for release—Court, 
discretion of—Reasons to bs recorded in wr wing 
Procedure, nature of 


‘Under the terms of section 23 ofgthe Pro- 
vincial Insolvency Act the Judge. is empowered 


to exercise-his discretion as to whether tlie per- _ 


son ota ee up under arrest under a money- 
decree ould be, released or not. But he 1s 


"bound to record his reasons in writing for making ` 


an order that'he thinks fit. - 


he procedure under section 23, Provincial . 


Insolvency Act, isa temporary procedure ding 
the adju ication order under section 31 vet the 


Act. Pat Naxp LAL v. Nati Mur, 3 Pat. 255 
(824) A.I R. (Pat) 559 877 
"PN 
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PIPER A 8. '25— Petition. or . nsolvency--Pro- 
cedure—Dwuty of Court— Payment , to ` ereditors, 
` whether ground for dismissing petition. . 


A great many debtors get rid of. insolyenoy 
.petitions-by paying their creditors; and a great 
many ereditors u 
. pose of extracting payment. It isa lawful and 
ofa reco method of extracting-payment. ‘When 

the debtor is: reduced toa state of circumstances 

that his ‘money is insufficient to go round and to 
pay every creditor who takes the trouble to press 
by insolvency proceedings, then he is bound 

` to submit “to an insolvency, afid the law steps in 
. and distributes his assets rateably amongst his 
_ creditors, but the law has never refuséd to reward 
7 a creditor who is diligent enough’ to’ take pro- 
ceedings for enforcing payment of his’ debts. 

The mere fact that payments have been made to 
the creditors of an insolvent , between thé filing of 
the petition for insolvency and the hearing, i is not a 
ground for. dismissing the petition. d 

When an act of insolvency is all the Judge ` 
must first satisfy himself whether the creditor is a 

- creditor for the amount alleged or fora sufficient 
amount to justify a petition under the Act, or, in 
other ‘words, - AR the SIS has a right to 
present the' petiti n. Thé Oourt must then be 
satisfied of the serfice on ‘the debtor of the order’ 
admitting the petition. It must then be satisfied 
or express its dissatisfaction, for adequate reasons, 
with the alleged act or acts of ‘insolveacy. Itm 
then consider whether it has been satisfied by 

debtor that he is able to pay his debts. . 

When the Court has come to all the necessary 
findings on these issues and still finds that there 
i8 a prima facie ground for making an order 

- against the msolvent, it must consider, whether 


there is any other sufficient’ cause why no order ` 


shoüld be made. If.ón the other hand, ıt finds 
that these issues’ have not been made out against 
ths insolvent, it must dismiss the petition without 
considering any other suffiaient cause. 

It is not sufficient for a Judge to seize hold ofa 
vague clause in section 25 of the Provincial In- 
solvency Act thgt ‘for some other sufficient reason” 
no order ` ought to be made, unless he makes it 
- clear what that sufficient cause is, and what'the 
. surrounding circumstances of tlie case are. ‘A Tara 

Omano v -JUGAL Kisuorr, 22 A.L J 68; 46 4. 713; 

(1924) A. L. R (A) 686; L, R: 5 A. 498 Civ. :967 


——— + 28 (2). 


Provincial Small Cause Courts Act (IX of 
"SOS 33. See. Crvr, PROCEDURE pons "48 


Sch. H, Arts. 8, 31- -Suit to recover price 
of goode- sold—Counter-claim in ‘respect of rent due 
—J4urisdiction of Small Cause Court. . 
Plamtifis who occupied certain premises belong: 

ing to the defendant used to sell goods'to the 
latter In a suit filed in the Srgall Cause Court to 
recover the price of the goods the plaintiffs, in 
order to bring certain portions of their claim within 
limitation, all t whatever rent was due 


* rom them to defendant had, by ngréement, 
E ; 2 è 


such petitions for the ptr- 


See AGRA Taser Act, 8. 193 2x 
(a) ` e - 403: 


an 


NK --Where one of several 


-BUDHS8AN v. 


° ° ` : š 
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been.credited to him in his ledger acceunt with ~gistrable. O Naxp Kumar v. Basu Raw, 10 O. € 
their firm, as against the price of godds purchased A.L. R. 775; 11 O. L Jv 574 ° 193 


py him Defendant ‘replied that the amount of , 


rènt due to him was giossly understated ‘in the 
plaint and that, as & matter of factea large sum * 
would be found due to him on the balance of the, 


' whole account and preferred a counter-claim for 


the balance :` x° : 
. Held, that the defendant's claim did not falb, 
within the purview of Art. 8 or Art. 31 of. 
Schedule II to the Provincial Small Oause Courts 
Act and was not, therefore, excluded .from the 
cognizance of a Small Cause Oourt. A BaspEo 
“Niaz Aaa Krave (1923) A I.R (A) 
202 - : 745 


‘Punjab Pre-emption Act (I of 1913), s.16— I 


Pré-emptwm by one of several brothers equally 
entitled. s V endis. sale in favour of, 1j ceases to 
exist-—Another brother, whether can sue vendee 
„ for pre-emption. I 
brothers equally en- 
titled to preempt a sale. gets the property sold 
+o him in pursuance of his right of pre-emption 
the sale in favour of the vendee ceases to exist 


_ ‘nd another brother of the pre-emptor cannot sue 


the vendée for pre-emption L Krpar Natu v. 

Dru Sanat, (1029) A.I. R. (Le 259 751 

— — s. 25, proviso— "Debt", whether includes 
age-debt—Court, duty of. 


` Tho word "debt" in the proviso to section 25 of 


the Punjab®re-emption Act, includes.a mortgage- 


- debt. 


A Court dealing with a suit, for pre-emption is 
bound of its own motion to act upon the proviso 


~ to section 25 of the Punjab Pre-emption Act and 


-Rallways Act(iX of 1890), 


to take it into consideration. L Jue Lan v GANGA 


. Raw, (1924) A. I R. (L.) 716, 6 L. L.J 395 1042 - 


Punjab Tenancy Act (XVI of 1887),8. 4. Se, 
JURISDICTION OF CIVIL OR REVENUE Court 174 


98. (7), 148— 
Sleeper-passing offcer, whether ‘Ratlway servant. 
A sleeper passing officer of a Railway is employ- 

ed in connection with the “service” of the Railway 

and is, therefore, a “Railway sesvant” within the 

meaning of section 3 M of the Railways Act. R 

Joszpn v. Lamaonp, 3 Bun. L. J, 147; (1024) A. 

L R (R) 873, 20 Or. L. J. 190 - 1894 


"n 
` 


- Registration. See TRANSFER or PROPERTY AOT, 
8. 54 270 


- Registration Act (XVI of 1908), 8.17—Fumily 


arrangement—Acknowledgment of title— Itegistra- 
^ ton—Long continued &bservance of terms 

A docftment evidencing n family arrangement 
which purports to be nothing more than an 
admission or acknowledgment of title already in 
existence does not require registration. 

Where, however, it amounts to a declaration of 
an agreement regulating the future res ective 
rights of the parties to the property in dispute, 
it is compulsorily registrable under section 17 of 
the Registration Act. , 


Lack of registration may, in certein cases, be 


. made good by a long continued observance of the 


terms ofan agregment Which is compulsorily re- 
° e. - : 


-respect of the holding, after a 


8. 17— Receipt for money spent in 'acquir- 
ing proprietary rightsin land—Decument gung 
right to remain on land as before—Registration, 
whetger compulsory A te 
-A receipt for a sum of money paid for acquir- 

ing proprietary rights ig certain land but pur- 
porting to do no-more than give the persons 
making the payment the right to remain on the - 
land "ns befoie" e. g, a8 tenants-at-will paying no 
rent, is not compulsorily registrable. L Iwax Brnr 
v. ALLAN Drrma, 6 L. L. J. 402 ` 98 


s. 17 (2) (vD). See DFRKHRAN AQRICUL- 


TUuRI8TS' RELIEF Act, 5 3 548 
Rent, apportionment of. See LANDLORD AND TRNANT 
— PUTNI TENURE d : 144 
— ———- sayreürB of. See TRANSFER OP PROPERTY 
Act, 8 3 OF x .81 


— — ——, enhancement of, suit for -See BENGAL 
TzNANOY Act, 8. 38 ; 124 


— V enhancement of, suitefor. See BENGAL 
Tunanoy Act, 8. 50 (2) e^ 169. 


Res Maasta; * See ALSO Orvin, PROCEDURE OODE, 
8.^11. : . 

—— —— See DgogAsED Wire's SISTERS MARRIAGE 
, AOT : 951 


—— Occupancy holding of lambardar at 
fixed rent—Suit for profits by co-sharers--Deeree. - 
for fair rent as non-occupancy land—Perfect 
partition—Holding treated as occupancy paying 
fixed rent—Subsequent surt for profits—l'ormer 
decision, whether binding—U. P Land Revenue 
Act (ITI of 1901),8 233(k), applicability of. - 


The decision in a suit for share of profits by the 
co-sharers of a mahal, in respect of a holding 
recorded.as an occupancy holdjog of the lambardar 
paying a fixed amount of rent, that the holding is 
liable to pay fair rent as a non-occupancy holding, - 
is res judicata m a subsequent suit for profits in 
riect, partition of 
the mahal, as between the lambardar and the co- 
sharers who remain in the mahal, notwithstanding 
the fact that at the time of the pm tition, the holding 


was taken as an occupancy holding and for the 


purpose of calculating the interest of the outgomg 
members, the fixed rent, was taken as its rent 
Section 233 (k) of the U. P Land -Revenue-Act has 
no application to such a case. A Karan Bram v. 
Rax Sanat, L. R. 5 A. 357 Rev. 231 


Restitytion. See Orr, PROCEDURE Oops, s. 14i 
: " 138 


Rules of Sind Jüdlclal Commissioner's 
Court, Ch. |, r. 2 (2. See Criunat Pno-, 
CEDURE Cope, s. 213 .708 

— r. 4— Revision —Difference of opinvon— 
Reference to Full Befich, whether competent. 
Where a revision application is heard by a 

Bench of two Judges and judgments are delivered, 

but owing to a difference of opinion between the e 

Judges no final order 18 passed on the applicatéon, 


a 


VN 
"Yol. 83 
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+ —concld. 
š š 


the Judicial Commissioner has the power under 
rule 1 of the Rules of the Sind Judicial Gommis- 


.sioner's Court,éo refer the matter to a Full Bench 


S Mrssus. G. P. Gunnis & Co, Lip. v. Mrsans. 
AMANMAL Tvrsmas, 1ç S. L R. 133, (1924) 4. I.R. 
(8) 75 š 353 
Sale of goods. See VENDOR AND PUROHABER 260 


Sind Courts Act (XII of 1866) s. 9 A. See 
CRIMINAL PROOEDURE Cope, s. 213 708 


Sind: Encumbered Estates Act (XX of 1896), 
8. 9—Surety-bond by ward, validity of. 
A bail-bond is recognised by the Legislature 
as falling within the category of contracts. 
- A person whose estate is under the manage- 
ment of the- Manager Sid Encumbered Estates 
cannot enter into any contract involving him in 
any pecuniary liability, and this applies to surety- 
bonds entered into by him. A surety-bond enter- 
ed into by such a person cannot, therefore, be 
enforced againsthim. S ALLAHBACHAYO v EMPEROR, 
15 8. L.R 195; 20 Or. L J 193* 897 


Specific perforrhance—Vendor and purchaser, 
duties of—Specifie Relief Act (J of 1877),8 10— 
Civil Procedure Code (Act V of 1908), O. VII, r.7 
--Damages in addition to specific performance, 
whether can be awarded—Bleadings—Prayer for 
damages, whether necessary. pas : 
Under a contract for the sale of immoveable 

property the execution of the conveyance by the 

vendor and tho payment of priee by the-pur- 
chaser are in law presumed to take place simul- 
taneously, and if the vendor €ignifles beforehand 
his refusal to execute the conveyance; the purchaser 
need riot tender the purchase-money. ` 
In view of the provision contained in O. VIL, r 7 
of the Oivil Procedure.Code, it 18 not necessary 


- to" ask- in a plaint for general or other relief 


which may always be given as the Oourt- may 


think just to the sdmé extent as if if had been’ 


asked for . - 

If in a suit for the specific performance-of a 
contract the Oourt decides that specific perform- 
ance ought to -bo gianted but that it is not 
sufficient to satisfy the justice of the case and 


- that some compensation for breach of the contract 
‘should also ;be made to the plaintiff, it must 


award him such compensation accordingly. 

The plaintiff is not obliged ina suit for specific 
performance to pray specifically for ‘damages. 
The Court has always a discretionary power to 
award damages in such a suit and ought to 
exercise that discretion, when it is of the opinion 
that damages should -be given. This- principle 
applies equally to those cases in which damages 
are granted in uddition to and- not meiely -in 
leu of specie performance. K ARYA Prapisuak 
PRITINIDHI SanHa v, Ram CHAND, (1924) A. 1 R 
L)713;-6 L. L. J 286;:51L 509, 1 L. 0.407 1047 


Specific Rellef Act (I of 1877), 8..19. See 

SPEOIFIO PERFORMANCE 
= 88. 39, 42—False entry in bahi—Suit 
for declaration, whether maintainable—Consequen- 
geal relief, : : : 
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A suit .for & mere declaration that an enizy:in 
the defendants account book ovef the plaintiffs 
* thumb impression, denoting that he had borrowed 
. money from the defendant, goes not create any- 
liability agaifist him for payment of the sum and 
that the sum had never in fact been borrowed, 
does not ligas under section 39.of the Specie 
Relief Act the plaintiff can pray for further relief 
Af having the document delivered up and cancelled 
by the Gourt. L Somax Sinan v. SANTA SINGH, 
-(1923) A. I. R (2) 491 ` 768 
-———— 8.42, Sce Boumav VILLAGE POLICE ACT, 
s 3 n i . 30 
— 8. 42. See Cry ‘or Boupay MUNICIPAL 
Act, 8. 16° . 856 
———— 8, 42—Landlord and tenant—Declara- 
tron that tenancy is not permanent—Consequen- 
tral relief for recovery of possession not clarmed, 
A sut for a declaration that an, entry in a 
Recordof Rights recording the tenant—a tenant from 
year to. year—asa permanent lessee is ‘incorrect 
and that tho landlord is entitled to evict him ' 
afteı the service of a due notice, is not barred 
by- the proviso to section 42 of the Specific Relief 
Act, for not claiming the consequential relief by 
way of recovery of possession, if at the point, of 
the time when the suit is ñledsthe tenancy has 
not terminated and he landlord” has no right to 
ask for possession ` 
A suit for & declaration that & Record of Rights 
is incorrect, though not expressly recognised by 
the Chota Nagpur Tenancy.Aoct, is n&t precluded 
from the jurisdiction of Civil Courts Y 
Whether or not consequential relief by way of 
recovery of possession is opan to a plaintiff isa 
question of fact to be décided upon the' évidence 
jn-the case. Pat Texarr HARNARAIN SINGH v. 
Dansgaw Deo, 3 Par. 403, (1924) A. I. R. (Par) 580 
- : 20 741 
Sult for damages. See EÉxEOUTION oF DEOREE-- 
WRONGFUL ATTAOHMENT "433 


-Sults Valuation Act (Vil.of 1887), s. 8—Suit 
for possession of leased: Berty, valuation of — 
Court -Fees Act (VII of 1870)/ s 7 (xi) (ec) '' 
When a suit is brought for possession of lensed 

property on thé? giound that the tenancy “has 

terminated by forfeiture, the proper valuation of 
the suit is not the value of'the immoveable pro- 
perty itself, but the amount of the-remt payable 
or the year next before the date of presentation 
of the plaint. R. 
5 A 709 Oly. 1 


Thak and Survey tnaps-—RHRe-laying of thak map 
—Signature of Revenue surveyor on thak map, 
meaning of—False description —Descréption by 
area, whether prevails over description by baund- 
aries—‘As per thak”, meaning of— Field book, 
failure to produce Map, admiwubility of-—15 oof, 
waiver of--Adverse possession ~- Minerals—Hona 
fide trespasser. 

Accurate re-laying from athak map, whieh is 
merely an oye-sketch in which no actual, measure- 
ments were made, or in which rough magnetic 

' bearings were used and rough lineargmeasurements 

_Inade, is often difficult and m many cases im- 

possible, where there are no fixed points on tho 
: ° 


A Mogan Lar v. BüuTESHWAR, D. 


. sis g 
x : : x f E 
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rpund corresponding with the fixed poifts in 
the.map, and the materials collected, and the field- 
book prepared, by the Thakbast Authorities are no 
longer in existence. ; . 
. The signature of a revenue-syrveyor on a, 
thakbast map signifies, not that the thakbast map 
iə correct, bul that the demarcation boundaries 
laid down in.the course of thakbast gurvey have 
been correctly picked up on the ground ang ` 
correctly surveyed on the revenue-survey map. 

. A claim by à lessee that one of the descriptions 
by boundaries of the demised land contained in 
the lease ig & false description and that the 
description by area must prevail over the desorip- 
tion by boundaries, may asserted against the 
lessor but cannot be tried in an action for eject- 
ment against another lessee Bf aoe 

A lease described one of the boundaries of the 
demised land as:—‘Border of the limit of Mouza 
`F as thak" ; 1 

Held, that the expression “as per thak" meant 
not “as per thak map", but "as per demarcation 
marks showing the limits of the village which 
were left onthe ground in the course of thak 
survey." . d 

The question of proof is a question of procedure 
and is capable of being waived bya party. 

There is no Provision of\law which makes a 
survey map inadmissible in evidence without the 
field book. The failure to produce the field book 
affects the weight to be attached to the map and not 
its admissipihty. b . I 
- Obiter.—A person carinot, by using or working 
.one portion of a coal-mine, acquire aright to any 
other portion of it. . 
` ` Where a trespasser acts under a bona belief 

. that he has a title to the coal, all that he is 

entitled to claim is that, in assessing damages, the 

Court should not act harshly towards him, and 

that he ought to. be allowed the expense of sever-- 
ing the coal, as well as bringing it to bank. Pat. 
"BuasEI BHUSAN | BANERJI v. JAS AGARWALA, 3 

Pat. 85; (1024) A.L R. (Pat. 402 . 205 


` Transfer of Property Act (IV of 1882), 83. 3, 
136—Arreare of rent, whether debt —Actionable 
claim—Transfer between Magiajrate and Mukhtar 
whether enforceable. . I 
Arrears of rent after accrual constitute a debt 

within the meaning of section 3 of the Transfer 

`of Property Act. : E 
The right for arrears of rent is an aotionablo 

claim and a transfer of such claim betweeu a 
“Magistrate and a Mukhtar cannot be enforced 
under section 136 of the Transfer of Property 
Act Pat Smgogovinp Sıxan v. GourI Prasan 81 


8. 6. See AGRA TENANOY Act, s. 4 (2) 
š 204 


8. 6—Gift — over —Contingent | interest — 
Wall, construction of —Defeasance clause, opzra- 
tion of —Condition subsequent —Impossibilsty. 
A gift over in favour of a class of persons crestes 
a contifgent interest which is something very 
different from the mere spes successionis referred 
" to in Bection 90, clause (a) of the Transfer of Pro- _ 


perty Act : ` o 
° E . . 4 š; 
+ '. . 


CASES.: . [1824 


° f Ñ 
. Transfer of Property Aot—ontd. 


There is nothing in section 6 of the Transfer 


of Property Act to prohibit the transfer of a con- 


tingent interest. - ` 
- the performance of a -condition subsequent 
is rendered impossible, the estateto which it is 
annexed becomes by that event absolute, 

The Willof a Hindu after directing that his 
prpperty was to be divided equally among his 
three sons proceeded as follows :— . 

"With a view to: the perpetuation and preserva- 
tion of-my family I also declare by this Will that 
if (God forbid) it should so happen that any one 
of my sons should have no issue, that isto say, 
should have no son, he will not have the right of 
taking in adoption any one out of another family. 
But he shall bs 


choose and to constitute him owner. In case he 
fails to do so, the property he may leave 
(matruka) shall pass to the survivors (pasmand- 
gan) in the same manner in which property 
passes in an undivided Hindu family.” One 
of the sons died without issue and with- 
out i an adoption. Plaintiff, who was 


"another son of the testator, claimed that the pro- 


perty left to the deceased er the Will reverted 


‘to him by virgue’ of the above clause. It was 


found that at the time of the death of the deceased 
none of his. brothers had & son whom ‘he could 
adopt: ` - ° š 
Held, (Per Lindsay, J.}—That -the condition 
contained ın the above clause which would operate 


] 1 ve the right to adopt any of the ` 
-issue of his own (full) brothers- whom he may 


to defeat the absolute estate conferred upon,the . 


sons of'the testator was a condition. subsequent, 
and being impossible of fulfilment at the time of 
the death of the deceased, rts non-fulfilment did 
not operate to defeat the absolute estate conferred 
upon the deceased; rar Ee es 


Per Kanhaiya Lal, J-—That the deceased had 
not inany way contravened the provisions of the 
Will, inasmuch as he did not ə any adoption 
from outside the family, anf the mere fact that 
he could not adopt from among the persons specifi- 
ed in the Will for the reason that no such person 
existed did not attract the operation of the 
defeasance clause in the Will. 


A defeasance clause must be strictly construed 
if its effect is to divest s person in whom an 
estate has already vested, and a penalty, which 
applies to one state of circumstances, cannot be 
enforced in another state of facts. A, PHULWANTI 
Kunwar v. JaNESHAR Das, 22 A L. J. 521; 46 A. 
575, (1924) A. I R. (A) 625 L. R.'5 A.785 id 

"Aes . 82 
— 88. 14, £O. See PRE-EMPTION, uide OE 
. "M OND 
—3— — 8. 36— Devolution of interesi—Rent, ap- 
portionment of. i 


Under section 36 of the Transfer of Property 
Act, rent, u the transfer of the interest of the 
person entitled to reeoive rent is deemed as be- 
tween the transferor and transferee to accrue 
from day today and to be apportionable accord- 
ingly but to be payable on- the days appointed 

z "n. 


^ 





Durs i < JE '@ . I ? 
. be = E o E ' - - s i | : » 
E 8p 0 ` GENERA s ss Eu ido 
Transter of Property. :Aot—qontd., ^ ud 4j "Transfer. of, Property. -Aot—conold, . 2 p 
: r the ent thereof., pat “APARNA Des U, ` mertended roperti: execu the eorgp.and °; 
ig De me rem 5 P: L. T. 1l at: c E whe Hon of sie aa 
367; (1924) Patt 207; (1994) ALR. Papasi 624 bue 8 fop me adit i MT e ij 
— 8, 82-— Lis pendens —Sale-deed -executed ‘between. (and, 
before. rae erdum guat;- DTESIAR Miren tho  other- persons... nien: id 


Eo , and.if he has, à [right to 
*Às a document tàkeg-effect -Trom the dfite of its ° preference, fs dd duty. of. th pe. a five 
execution and not from that of its registration, 8 hae ‘the, Preferences: taking, rei the. mg STEREOS 
sale-deed executed, befbré but , registered. after “these is. not pue 
institution of a suit is not affected" by the doctriné A bona, fide for. valio ota E ition’ ? 
o lie, pendens M AKKI Guru BASAPPA DA Vases of à one file at Syithout, “tios” USERE 
mE mortgage 18: Eti dor against -a> subsequent 
————— 8. 54 Registration Act (XVi-o 1908), usufructuary- mortgages, of, apother, portion»! js . 
8: 17:—Tangible. immoveable property haré in property, to;ask, in proceedings, in execution - of 
. immoveable' property-—Sale of.: ‘property. les&thán the origina! mortgage-decree, ‘that: the: properties 
. Re. 100 in value—Written Syrien quote usufructuarily mortgaged should, be proci 
ju "i i 
ae “undivided. share- in imimayesble: properky is o DEO ELO P c8 if'any dud 
tangible immoveable property within thé meaning E dense d p^ the E ee ap Mai. 
of section 54, ‘Transfer-of Property Act. an Order to, that fess ° "M. 1 ROMA VA 
A sale of tangible immoveable property of less D Q x Rebii, 19 LW, 23: F TES 
than- Rs, 100 in value can be effectéd- by delivery SR AEWA ii 9 MER? oj 
of: possession, ES registered. instrument, is' not (1924) (1924) QE 


necessary. 
Where Basin: immoveable property- of less 





se. 106; 108. See. ee AND. d nA 








than ` i ipe in value. is transferred ` bý- num Ur .757 
registered written agreement unaccompanie y lad, 
delivery of ecules the a ent-‘ does not r1 123. P E Lay Gr NS 
effect & valid' transfer, but. theré - -is nothing to — 123. 129.— Buddhist. Law = = 
prevent its admission in evidence to prove - “the ofi p whether mecéssary—- ju 
nature of'the transaction between the- parties; R p cclestastical whether- - can, 
Mu. Hos KyrN v. Ps Hua Gu, (i924) A. L. R.: AR) own.Kysung and: bu D iathats, whe: 
207; 3 Bur, Li J. 63-. -> - ther. cant AE i 

uddhist Law mS delivery; of of 


== 8, 59 —“Attested”, meaning. dcus The rule of 
led —Sii sproval ossession. essential tó tha validity of: a-gift’has 
ther n ap of transaction, o bean abrogated by section, 129:read with section 123, 
In L order to b the- validity of a morte of hs M E e ac dini comiti. 
wag against e mortgagor, two conditions pongy 
must be satisfied, viz., first, there must, at least, X aut pate can in his time validly.‘ transfer. 
Mise ns io de hes Ee a" faseciafain the rules, of Buddhist; Boolesk: 
Boribe as witnesses: astical Law, the Dhainmiathate’ cannot. t be tecogn 
“person who Signe, & mortguge deed not ia as’ an authentic guide: At’*the- same’ time, they 
witness but as. only’ giving his dpproval to; the ; considerati 
transaction is not an attesting pewed P C SARKAR and: where eee eR E Law, is, ee the, pro 
Banwarp & Co. v; ATAK, MANJARY Kuanr, 26 Bom. Y51008 of the Dhami should bë “taken into 
L. 'ROSN 170 account if they are not inconsistent with the Vinayg ' 
d and.its commentaries, for,the, Dhany throw 
IM. de ri 9) Mort iie Je "5  & valuable light, on the "established custom of the 
' gtibsequen Tegar esiast 
. ¿Under section 46 78 Ce “ot the Transfer of Pro- poe: “still ae d to ecole posce b ih" 
periy-Act the.mortgageo is bound to pay any age of the. Vingya an and the, earlyi commentaries 
rent or “other charges which fall due in Ps thereon, I 


mortgage. ' ‘He is 3 not, however, li&ble-for the arrears Per Leniaigne, J Totten 124 aya 199 ot the 


of rent, it hich: fall d t of that Transfer of. Pro Ay Care read -1b 

P portion est fixed rate as ich ‘is not setion 33^ bo 6 is ` co ett as alis dicla 
to him, | A Raw. LARE v, Bagpzo-L.R, formalities, for tha. x alid ë 

EA 74 aged fo. D I 188 by Hindus an Suid ges prides that.” oe t 


88, 81 ‘885 ha 
oft mortgaged 58 Dena Ade qur perius mops cable o- the dongi.: R= U" soa oN ppm T 
gage Subsequent ushfrucuary, mortgage of other °. R. 131; 824), A sy R, RY 3 55 


with .notice--Suit, on. morigage— Bur- s. 136.- Se- Tiket | E Pieri AGi,- 
8 


6c 
: 





portion, 
chasers right- to marshall. 


3 
* Yn a suit on. a >mort it -is, pom tent. oe S s 
Ls fo: regulate: e order "of Bele ot Trespass: Bee: LESSOR . Avo son d I AE 8f. 
e A . ue . . £ . : £ ° ° 1 
a e. . » — “= š 


Vis). — ^ 


Where & 
possession.of-land in his actual cultivation by a 
trespasser, the profits to which he is entitled are 
. the actual cultivating, profits and not the lease- 
money received by e trespasser. i 

ealeulàting the amount of profits; payment 
made by the r for rent, revenue pr cesses 


tregpasse 
must be deducted but the Court should not allow -' 


e him the expenses of collecting the profits - unless 
he entered -on - the property in the.exercise of a 
bona fide claim of right.- N UMASHANKAR v. 

20 N. L. R. 112; (1924) A. I. R. (N.) 427. 738 


. Trusts Aot (Il of 1882), 5. 90—Tenants-in-com- 
mon— Lease, renewal of, in favour. of one tenant 
, Other. tenants, rights of. 


There is -no fiduciary relation between teli: 


in-common as such; but if one of them Stands in 

some special.position to the others by virtue of 
which position he owes & duty towards them in 
respect of the property any benefit acquired by 
him by virtue of such- position must be held by 
. "him as trustee for the others interested in the 
Redon held' a lease of a building site 
‘fora term.-of-years from the Secretary. of State 
for India. He diedgbefore the expiry of the term 
and his estate was Sahara by son. and his 
daughter. After the expiry of the’ term the lessor 
refused to renew the term in favour of both- the 
heirs of the leases end granted a renewal to the. Bon 


uc Ç 

0) that ihe action of the lessor did not 
pe othe equity ord between the tenants-in- 
common the E 
t (2) that section : 90 of the Trusts Act applied to the 
case and that the son was bound to hold the renewal 
for the joint benefit of himself.and his sister. O 
ABDUL GHAFUR KHAN v. Bom Bor, 100. & AL. R. 
359; 110;L.J. 558 . `. 2: ' 1054 


U. P. ‘Board of- Revenue. Circulars, Vol. 1; 
' Department Il, Circular No. 25, rr. 10,11, 
~ 18., See Orvrr, PRocEDURE Oops, 8. 68 76 66 


u. P. Court of Wards Act (IV of (1912), s. 18° 
See, OL PRocEDURE “Oops, 8, 42 ` . 848 


* U. P. Excise Act (IV of 1910), s. 60- (8)—Un- 
, lawful: posagssion of cocaine—Joint possession by 
several accused, whether possible 
A rapto that. more persons than one were in 
* ula wful- possession of an exeisable article is 
nstiflable in: law, -provided guilty knowledge is 
rought home to each of them. 
-, Every case of this naturé must depend upo 
own facts. "A GANESHI v. EMPHROR, ner 
(A) 776; 26 Or. L. J. 188; L. R. 5 A. 13 893 


U. P. Land Revenue Act (II! of 1901), s. 34 

)—Oudh Rent Act (XXII of 1886), 5.108 

i mesin whe must be, reported— 
4 (5), applicability of, extent of. 


» ds 


'Bub-sectiog (5) of 
Revenue Act lays down a general proposition and 
isnot confined tacases under the Act. It ig algo 
applicable-to cases under the Oudh Rent Act.’ 


Dunder ae Gate it is not only transfers but ' 


" . 
. . e 


*. INDIAN CASES, , 
- Trespasser—Mesne profita—Cultivating profits—" 
Deductions allowable. °. 
rson is ‘wrongfully Kept out f. 


section 32° of the U. P. Land. 


"es s 
.U. P. Land Revenue Act-condld, - 


also successions, that have to bŠ reported. The mere, 
fact that the: predecessor-in-intérest of a sharer 
was not bound to report the, transfer in his, owrzi 
favour because the-Land Revenue Act was not 
then-in force, cannot be held to relieve his succes- 
° sors for gll time from the. necessity of eomplying 
the provisions of the" sub-section. 
Bo section (15) of sectionel08 of the Oudh Rent 


Act simply indicates a particular kind of suit that 


„must be filed in the Revenue Courts, and does not 
eonvey any authority to any person referred’ to. 
therein to contravene the provisions of sub-section” 
(5) of Bection.34 of the: Ú, P. Land Revenue Act: 
O Upar Baan Partan SrwoH v. DARGHI Trwart, 10 
O..& A.L. R_ 482; (M -A.I R. RUN 329; 1190. 
LJ. 520; 27 O. O. 221; L. R. 5 A. 0.) 106 939 
— — — 88. 111, 114, 132 (2)— Parttion proceed- 
-:1ngs— Separation of mahale—Jurisdiction of Civil 

and Revenue Courts. : 

- It is entirely -the province of the "Revenue 
Courts to mark out or not to ‘mark out separate 
mahals in an estate whether it bea falukdari or- 
an ordinary. estate. The Oivil Court has no 
jurisdiction to enquire into 8uch g "matter. 

.- A Civil Court cannot direct a mahal, to be cut 
out of an estate efen if a person is owner and 
proprietor of that share in the joint property. 

overnment is concerned with the collection. of 
revenue and it is entirely at the option of Govern- 
ment, the option being exercised by. the ‘Collector 
in certain cases and by the Local Government 
itself in others, whether a joint’ mahal should be 

partitioned out into separate. mahals or not. O 
JAGMOHAX SINGH v. Rawka Pratap Srwon, 11 O. L. 
J. 8; (1924) A. L. R. (O:) 315 610 


— 8. 233 (K) See RES JUDIOATA - 231 


U. P. Munlolpallties Act (II of 1916), 8.-23 
(e). See Orvin PRoCgDUBE Copg, s. 115° 654 


———-— 8. 247, offence under — Absence of com- 
plainant—Dismissal of complatht—Criminal Pro-, 
cedure Code (Act V of 1898), ss. 4 (h), 247. : 
A. complaint of an offence under ‘section 247, 

U. P. Municipalities Act, cannot be ` dismissed. 

for non-appearance of the complainant, as under. 

that section it is the Magistrate who takes co 
nizence of the offence upon information received, 

The proceedings are not instituted, upon a m 

plaint" within the meaning of section. 4 Ht ot 

the Oriminal Procedure Code,a&nd section 24 

the -Code- has, therefore, no i Esas, 0 to 

case. A Basanti v. Magsup ALI KHAN GAT 

R. (A) 528; 26 Or. L. J. 170 - 


U. P. Village Panchayat Act(U. NER 





. 88. 43, 3. See LETTERS PATENT, QA, g 
. 880 
Vendor and. purchaser, ube, eioi -AOT 
s. 39 123 


ee P of goods—Price to be paid before 

~ delwery—Delivery `without  payment-—Time, 
whether of essence ofconiract—Notice to make time 

7 of essence—Contract, rescission of—Re - to 
perform—Contract Act (zX of 1872), s. 39. 

~. The plaintiff -entered into a ‘contract on “20th 

february 1915 to purchase from the 


T 


° e ° I , 
= ` . ° ' 
. .. ` ! AUD oc " x i . e . 
“aol, 83—1924] GENERAL INDEX—INDIAN'CABRS, ^o qb 
| Vendor and purchaser~—contd. l Vengor and purchaser—coneld. | i 


fifty Railway waggons. One-third of the price amount to a refusal to perform the contract in'ita 
was to be paid ewith the order, one-thigyd when | entirety within section 39, Contract Act; so as ta 
the under-frames were wheeled, and the remaining ^. entitle the defendants to put an end to the contract; 
one-third on ipt of the waggons and. after * ` (4) that the defendants co Med rb > 
their erection. Inthe course of previous corre- the contract on 18th July 1917, and the plaintiff 
spondence the defendants had promised delivery ‘was entitled to damages, : Ü 
ofthe waggons within six months of the order. (5) that «he plaintiff was not bound "to- take _ 
Plaintiff paid the first imstalment with the order. ‘any steps to minimise the damages before the 

The defendants next submitted on 25th October reach of the contract had occurred. C Buan & e 
1916 a bill for the second instalment in respect Oo, Lr». v. LuxmDIRJEE, 28 O. W. N. 104; (1924) . 
ofthe -under-frames being wheeled;. In spite of A. LR. (O.) 427 Ë s 1920) 


many demands this sum was not pà id the Walver. See ARBITRATION—UMPIRB 543 E 


oy hinga he all 
paru Fon cgi giten sale 6 nlle ao that Wajib-ul-arz, construction off See PRE-EMPTION 


locked up as the firat and asked that he should be - ] 771 
looked up ^ fnitely when the waggons would be Will See Hindy Law— Wit | 23, 127 
completed and despatched The defendants replied =a of. See TRANSFER OF a 
that they could not give definite information as Min ity of tasta Bu A E 


diti revailing and there was um š : 
hoa i is otteinin Dome I Pebruary Tt is ‘incumbent on the person propounding a Will 
1917, however, the defendants despatched eight to prove not only the soundness of the testator's 


by mind but also the fact that he was not a minor at 
waggons to the plaintiff. After despatch of the the time the Will was executed. L RAJINDAE SINGH 


waggons the defendants again demanded the pay- 
ert of the billéor the second instalment, also eT malade 5 L. 263; (1924) A. I. R. (L.) ie 


adding a demand fbr a portion ofthe amount of 


the third instalment. After repeated letters for WORDS & PHRASES :— 
the amount, most of which remained’ unanswered Aoting Illegally, meaning ok See Orvru Pro- 
and a few replied to the effect that the matter CEDURB CODE, Sgll5 . 438, 


was being considered, the defendants gave notice to As per thak, meaning of. See THak AND SURVEY 


the plaintiff on 4th J uly 1917 that unless the plaint- Maps 205 
iff purchased the remaining. waggons outright Attested, meaning of, See TRANSFER or Property 
by paying the balance of the total original price, Act, 8.59 170 
they would dispose them of elsewhere. On 18th Carries on business, meaning of. See Pro- ° 
July 1917, the efendants puj an end to the con- VINOIAL INBOLVENOY Act, 1920, s. 11 135 
tract, and after deducting the cost of the waggons Cognizance of offence, meaning of, Ses Ori- 
delivered, remitted the balance of the first instal- MINAL PROOEDURE Oops, s. 173 885 
ment to the plaintiff. The latter sued for damages If duly proved, significance of. See OnrntINAL 
for breach of contract : . ie i Procepury Cops, s. 162 + 1007 
Held, (1) that. although prima facie. time was of In his trade or business, meaning of. See 
essence of the contract in respect ofthe pay- PRESIDENOY Towns INSOLYENCY ACT, 8. 12. 546 C s 
ment of the instalments, it was clear by the de- Interest, meaning of. See Orry or Boumay 
fendants’ despatch of the eight waggons in spite of MUNICIPAL Aor, s. 16 ° 856 








the non-payment of the seco 
they did not regard time as 
contract with respect to 

ficient 


of. See JuRIsDICTION oF CIVIL oR 
4 


